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PREFACE  TO  THE  SIXTH  EDITION. 


For  the  first  time  an  edition  of  Shearman  &  Redfield  on 
Negligence  appears  without  the  advantage  of  the  master 
hand  of  at  least  one  of  its  distinguished  authors.  Both 
Thomas  G.  Shearman  and  Amasa  A.  Eedfield  have  passed 
to  their  honored  rest.  Shearman  &  Redfield  was  orig- 
inally published  in  1868.  It  was  the  pioneer  work  on  the 
subject  and  quickly  attained  a  high  position  with  the 
bench  and  bar,  a  position  it  has  ever  since  held  by  suc- 
cessive editions  presenting  the  expansion  and  modifica- 
tion of  the  law  by  legislation  and  judicial  decision  on  the 
subject  treated.  A  comparison  of  the  first  editions  mth 
the  later  ones  discloses  the  enormous  increase  in  such 
litigation,  and  the  multitudinous  aspects  of  cases  to  which 
the  principles  of  the  law  of  negligence  have  been  applied. 
In  the  light  of  these  decisions  may  be  read  not  only  the 
story  of  the  numerous,  varied  and  constantly  increasing 
mechanical  inventions  of  the  age  and  their  adaptation  to 
social  needs,  but  quite  as  unmistakably  also  the  develop- 
ment of  a  higher  conception  of  duty  in  the  relations  of 
men  to  one  another ;  especially  is  this  true  of  recent  years 
with  respect  to  the  law  of  Master  and  Servant.  To  this 
awakened  conscience,  reflected  by  the  law.  Shearman  & 
Eedfield  have  made  a  notable  contribution  by  their  frank 
animadversions  upon  erroneous  decision  and  the  con- 
sistent advocacy  of  higher  ethical  views  on  questions  that 
were  unsettled  at  the  time  they  arose.  This  edition  has 
been  prepared  with  the  highest  respect  and  admiration 
for  the  work  of  the  authors,  and  it  is  hoped  will  not  be 
found  wanting  in  the  spirit  that  animated  them. 

The  purpose  of  the  present  edition  has  been  to  bring 
the  work  up  to  date.     This  was  to  be  done  principally  by 
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citation  of  recent  cases  confirming  or  modifying  the  text, 
but  not  exclusively  so.  In  the  method  of  treatment,  the 
general  and  subordinate  divisions  of  the  subject  into 
parts,  chapters  and  sections  according  to  the  fifth  edition,, 
has  been  followed.  Hence  this  edition  will  continue 
responsive  to  references  made  in  decisions  of  the  courts 
to  the  fifth  edition.  Where  it  has  been  found  necessary 
to  add  new  sections,  these  have  been  indicated  by  a  literal 
sufiix.  Some  eliminations  have  been  made  and  a  few 
sections  have  been  consolidated,  while  others  have  been 
expanded,  and  in  a  few  instances  sections  have  been 
rewritten.  No  pains  have  been  spared  to  make  complete 
the  Employers'  Liability  Acts  and  Acts  with  respect  to 
Death  by  Wrongful  Act,  and  the  citation  of  cases  showing 
their  application.  The  Federal  Employers'  Liability 
Act  of  1908  and  the  Federal  Safety  Appliance  Act  of 
1893,  with  amendments  of  each  and  the  decisions  there- 
under, are  also  given.  Workmen's  Compensation  Acts 
are  not  given,  except  specimens  thereof  in  the  appen- 
dix, because  the  purpose  of  such  acts  is  to  elimi- 
nate questions  of  negligence  in  the  relation  of  Master 
and  Servant  from  judicial  discussion  and  determina- 
tion. Eeference  may  be  here  made  to  section  176a 
on  that  subject.  While  seeking  to  avoid  incumbering  the 
work  with  the  citation  of  an  unnecessary  number  of 
decisions  the  effort  has  been  constantly  made  to  cite  new 
cases  from  different  jurisdictions  illustrative  of  the 
various  propositions  discussed.  About  15,000  such  cases 
are  cited. 

EOBT.  G.  STEEET. 
Galveston,  Texas,  1913. 
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It  must  be  conceded  that,  in  a  scientific  Code  of  civil 
law,  there  would  be  no  separate  chapter  on  Negligence, 
The  very  first  definition  of  negligence  shows  that  a 
strictly  scientific  arrangement  of  the  law  would  call  for  a 
statement  of  rights  and  duties,  rather  than  of  the  facts 
which  show  neglect  to  perform  those  duties  or  to  respect 
those  rights. 

Nevertheless,  a  great  mass  of  judicial  decisions  had 
clustered  themselves  under  the  general  title  of  Negli- 
gence, long  before  this  or  any  other  book  had  been 
planned  under  that  title ;  and  the  number  of  such  cases  is 
constantly  increasing. 

In  the  preparation  of  the  various  editions  of  this  book, 
not  less  than  forty  thousand  reported  cases  have  been 
examined,  nearly  all  of  which  had  a  direct  bearing  upon 
some  question  of  negligence.  After  throwing  out  thou- 
sands of  these,  as  obsolete  or  repetitions,  there  remain 
16,000  cases  in  these  volumes,  over  6,000  of  which  are 
from  reports  published  within  the  last  ten  years.  We 
leave  others  to  estimate  the  vast  number  of  unreported 
cases  which  must  have  been  tried  within  the  same  period. 
It  is  manifest  that  there  is  an  enormous  and  increasing 
amount  of  such  litigation,  and  that  it  demands  treatment 
as,  practically,  a  separate  department  of  the  law. 

There  is  much  lamentation  over  the  continual  increase 
of  negligence  suits;  and  the  courts  have  sometimes 
expressed  impatience  with  it.  Indeed,  it  has  become 
quite  common  for  judges  to  state,  as  the  ground  of  deci- 
sions, the  necessity  of  restricting  litigation.  Reduced  to 
plain  English,  this  means  the  necessity  of  compelling  the 
great  majority  of  men  and  women  to  submit  to  injustice, 
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IV  INTRODUCTION. 

in  order  to  relieve  judges  from  the  labor  of  awarding 
justice.  We  venture  to  suggest  that,  if  justice  were  more 
certainly  and  promptly  rendered,  there  would  be  much 
less  disposition  to  resist  just  claims  or  to  push  unjust 
ones.  It  is  because  so  many  erroneous  decisions  are 
still  made,  and  because  court  proceedings  are  so  full  of 
complexities  and  delays,  that  unjust  suitors  are  encour- 
aged to  take  the  chances  of  law,  as  if  it  were  a  lottery. 

There  is  no  difficulty  in  accounting  for  the  multiplica- 
tion of  negligence  cases.  All  men  fail  a  hundred  times 
to  use  the  proper  degree  of  care  and  diligence  in  the  per- 
formance of  some  duty,  where  they  fail  once  to  perform 
the  duty  itself.  And  while  total  failure  to  perform  a  con- 
tract usually  causes  legal  injury  to  one  person  only,  care- 
lessness in  the  attempt  to  perform  it  usually  injures  more 
than  one  person,  if  it  injures  any.  Then  the  rapid  ad- 
vance of  civilization,  with  all  its  inventions  and  delicate 
complexities,  immensely  increases  the  number  and  im- 
portance of  duties  and  the  difficulty  of  fully  performing 
them.  Finally,  while  the  measure  of  damages,  in  cases 
of  contract,  is  generally  capable  of  easy  computation,  the 
measure  of  damages  for  mere  negligence  in  the  attempted 
performance  of  a  duty  is  in  most  cases  incapable  of  exact 
computation  and  must  be  settled  by  compromise.  It  is 
inevitable  that  a  very  large  proportion  of  such  cases 
should  be  referred  to  the  compromise  of  a  jury. 

It  is  indeed  to  be  regretted  that  the  prosecution  of 
negligence  claims  has  so  largely  become  a  mere  trade, 
conducted  on  shares,  by  lawyers  whose  runners  are  eager 
in  their  pursuit  of  clients.  But  this  is  mainly  due  to  the 
unfortunate  and  unnecessary  construction  put  upon  the 
New  York  Code  of  Procedure,  at  an  early  day,  and  fol- 
lowed almost  everywhere,  by  which  the  courts  shirked 
the  duty  of  control  over  their  officers,  and  allowed  lawyers 
to  practice  extortion,  under  the  name  of  free  contract. 
The  only  remedy  is  for  the  courts  to  resume  supervision 
over  contracts  between  client  and  counsel,  and  to  confine 
fees  to  a  reasonable  amount. 
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The  fact  must  also  be  recognized  that  an  immense 
amount  of  fraud  and  perjury  is  resorted  to  in  preparing 
and  prosecuting  negligence  claims.  The  temptation  to 
overstate  the  actual  injury,  even  in  well-founded  actions, 
is  very  strong;  and  the  manufacture  of  fictitious  claims 
has  become  a  regular  business.  The  prejudice  of  ordi- 
nary juries  against  defendants  in  such  actions,  especially 
when  wealthy  corporations  are  the  defendants,  has  been 
commented  upon  in  scores  of  judicial  opinions  and  illus- 
trated in  thousands  of  cases. 

These  considerations,  we  believe,  have  led  the  courts  in 
many  cases  to  lay  down  general  rules  of  law,  intended  to 
restrict  claims  for  neghgence  within  narrow  limits.  But 
this  seems  to  us  unjust  and  un-wise.  A  rule  of  law, 
framed  with  intent  to  make  fraudulent  claims  difficult, 
may  easily  make  just  claims  impossible.  The  true  remedy 
is,  on  the  part  of  the  courts,  to  use  resolutely  the  power 
of  ordering  new  trials,  in  unsatisfactory  cases,  and  on  the 
part  of  great  corporations,  to  meet  all  just  claims  with 
such  manifest  fairness  as  to  establish  a  reputation  for 
willingness  to  do  what  is  just  and  fair,  without  compul- 
sion. We  have  known  instances  in  which  the  adoption 
of  such  a  policy,  in  place  of  the  opposite  one,  has  made  it 
very  difficult  for  any  plaintiff  to  recover  a  verdict  against 
railway  companies  thus  acting. 

After  making  the  fullest  allowance  for  all  wrongs  done 
by  the  prejudices  of  jurors  and  the  frauds  of  claimants,  it 
is  certain  that  the  maintenance  of  the  right  of  private 
action  for  damages  in  cases  of  negligence  is  essential  to 
the  welfare  of  the  entire  community.  It  is  the  only 
effective  protection  which  society  has  against  wholesale 
destruction  of  life  and  property,  through  the  reckless 
indifference  of  men  to  the  rights  and  safety  of  others. 
This  recklessness  is  shown  by  all  men  occasionally,  by 
most  men  frequently,  and  by  vast  numbers  of  men 
habitually. 

The  gigantic  development  of  power  for  harm  as  well  as 
good,  in  the  modern  use  of  steam,  electricity  and  explo- 
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sives,  placed  increasingly  under  the  control  of  irresponsi- 
ble servants,  wliose  duties  make  them  so  familiar  with 
danger  that  they  cease  to  appreciate  it,  has  made  it 
impossible  to  protect  society  against  their  errors  by 
criminal  prosecutions,  if  for  no  other  reason  than  that 
the  courts  could  not  be  multiplied  sufficiently  to  meet  the 
situation. 

The  concentration  of  these  powers  in  the  hands  of  cor- 
porations makes  the  very  idea  of  restraint  by  criminal 
law  absurd.  One  private  action  for  damages  involves  a 
penalty  more  severe  than  ten  public  prosecutions. 

Private  actions  for  negligence,  therefore,  answer  a 
great  public  purpose  and  render  a  public  service,  such  as 
can  be  rendered  in  no  other  way.  Damages,  recovered 
in  such  actions,  are  the  only  punishment  which  is  feared 
by  those  who  control  the  tremendous  forces  now  daily 
used  in  business;  and  nearly  all  the  progress  which  is 
made  in  reducing  the  dangers  of  these  forces  is  due  to 
the  fear  of  those  damages. 

The  stubborn  resistance  of  business  corporations,  com- 
mon carriers  and  mill  owners  to  the  enforcement  of  the 
most  moderate  laws  for  the  protection  of  human  beings 
from  injury,  and  their  utter  failure  to  provide  such  pro- 
tection of  their  own  accord,  ought  to  satisfy  any  impartial 
judge  that  true  justice  demands  a  constant  expansion  of 
the  law  in  the  direction  of  increased  responsibility  for 
negligence,  instead  of  attempts,  unfortunately  too  com- 
mon, to  restrict  such  responsibility  by  introducing  new 
exceptions. 

The  law  of  master  and  servant,  in  its  relation  to  the 
law  of  negligence,  affords  perhaps  the  most  striking 
example,  within  the  last  half  century,  of  gross  injustice 
done  by  this  disposition  to  restrict  responsibility  and 
suppress  htigation. 

A  small  number  of  able  judges,  devoted,  from  varying 
motives,  to  the  supposed  interests  of  the  wealthy  classes, 
and  caring  little  for  any  others,  boldly  invented  an  excep- 
tion to  the  general  rule  of  masters'  liability,  by  which 
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servants  were  deprived  of  its  protection.  Very  appro- 
priately, this  exception  was  first  announced  in  Soutli 
Carolina,  then  the  citadel  of  human  slavery.  It  was 
eagerly  adopted  in  Massachusetts,  then  the  centre  of  the 
factory  system,  where  some  decisions  were  then  made  in 
favor  of  great  corporations,  so  preposterous  that  they 
have  been  disregarded  in  every  other  State,  without  even 
the  compliment  of  refutation.  It  was  promptly  followed 
in  England,  which  was  then  governed  exclusively  by  land- 
lords and  capitalists.  And  when  the  fifteen  judges  of 
Scotland  unanimously  declared  that  it  had  never  been  the 
law  of  Scotland,  four  English  law  lords  reversed  their 
decision. 

The  final  piece  of  judicial  legislation  was  enacted  in  the 
famous  case  of  "Wilson  v.  Merry,  where,  by  the  wholly 
irrelevant  dictum  of  two  superannuated  law  lords,  the 
doctrine  of ' '  AT.ce-principal  ' '  was  abolished.  This  led  to 
a  reaction.  As  the  courts,  while  asserting  unlimited 
power  to  create  new  and  bad  law,  denied  their  power  to 
correct  their  own  errors,  the  legislature  intervened,  and 
to  a  large  extent  the  whole  defence  of  ' '  common  employ- 
ment ' '  has  been  taken  away  in  Great  Britain.  And  now, 
not  a  single  voice  is  raised  in  Great  Britain  in  justifica- 
tion of  the  doctrine  once  enforced  by  the  unanimous 
opinions  of  the  English  courts.  The  infalKble  Chief 
Justice  Shaw  and  Chancellor  Cairns  have  fallen  so  low, 
on  this  point  at  least,  that  "  there  are  none  so  poor  as  to 
do  them  reverence." 

The  results  of  this  combination  of  boldness  in  making 
bad  law  and  timidity  in  undoing  it  have  been  most  dis- 
astrous. Great  corporations,  finding  that  diligence  and 
humanity  only  increased  their  liability,  naturally  selected 
officers  who  were  careful  not  to  know  too  much  about  the 
faults  of  servants  or  of  implements.  The  loss  of  life  and 
the  amount  of  human  suffering  which  have  ensued  from 
the  want  of  adequate  pressure  upon  the  great  carrying 
companies  to  protect  their  servants  from  injury  in  their 
service  have  been  appalling. 
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Most  American  courts  have  sought  to  multiply  excep- 
tions to  the  great  exception,  and  have  refused  to  follow 
the  English  House  of  Lords  in  its  blind  zeal  for  the 
exemption  of  capital  from  responsibility.  Indeed,  out- 
side of  Maine,  Massachusetts,  New  York,  New  Jersey  and 
Mississippi,  American  courts  have  been  as  much  in 
advance  of  English  courts,  in  this  respect,  as  American 
legislatures  have  lagged  in  the  rear  of  the  British 
Parliament. 

For  it  is  a  fact,  not  to  be  denied,  that  the  legislature  of 
Great  Britain,  for  the  last  half  century,  has  been  con- 
stantly in  advance  of  nearly  ever  American  legislature  in 
protecting  from  the  rapacity  and  oppression  of  unscrupu- 
lous masters  not  only  the  public  at  large,  but  also  their 
servants,  and  especially  women  and  children.  All  our 
statutes  giving  a  right  of  action  for  death,  limiting  hours 
of  labor,  restricting  the  forced  labor  of  women  and 
children,  requiring  precautions  against  unhealthy  condi- 
tions in  places  of  work,  prohibiting  "  pluck-me  stores  " 
and  providing  for  the  enforcement  of  such  laws  by  gov- 
ernment inspection,  were  in  substance  copied  from 
British  statutes.  There  is  probably  not  one  State  in  the 
entire  Union  which,  even  yet,  has  a  code  of  labor  laws  as 
favorable  to  laborers  as  that  of  Great  Britain;  while 
there  is  certainly  not  one  in  which  those  laws  are  so 
faithfully  enforced. 

With  each  successive  edition  of  this  treatise  more  and 
more  freedom  has  been  used  in  criticising  decisions  of 
even  the  highest  courts.  The  conflict  of  opinions  among 
these  courts  makes  this  absolutely  necessary  in  some 
instances,  and  justifiable  in  all.  Judges  are  not  infallible. 
Not  only  does  their  present  disagreement  prove  this;  it 
is  far  more  signally  illustrated  by  the  unanimous  con- 
demnation, in  one  generation,  of  the  unanimous  decisions 
of  a  previous  one.  The  truth  is,  that  every  good  statute 
affecting  a  general  rule  of  law  is  passed  to  correct  either 
a  previous  bad  statute  or  a  previous  bad  judicial  decision. 
The  doctrine  of  stare  decisis,  which  seldom  stands  in  the 
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way  of  a  court  of  last  resort,  when  its  passions  or  preju- 
dices are  involved,  is  constantly  used  as  an  excuse  for 
refusing  to  recognize  changed  social  conditions,  where 
the  plainest  justice  requires  it. 

There  should  be  much  less  hesitation  than  there  is,  in 
courts  of  last  resort,  in  acknowledging  previous  mistakes 
and  overruling  their  own  erroneous  decisions.  And  if, 
instead  of  making  new  iron  rules  (which  must  in  time 
become  obsolete  and  oppressive),  legislatures  would 
devise  some  method  by  which  the  courts  could  declare 
that  to  be  law  which  is  known  to  be  justice,  without  dis- 
turbing contracts  or  operating  retroactively,  the  whole 
law  might  be  vastly  improved.  We  believe  this  to  be 
posible,  but,  unfortunately,  far  from  probable.  Legisla- 
tures are  unwilling  to  relinquish  powers  which  they  are 
unable  to  use;  and  judges  are  reluctant  to  assume  new 
duties. 

Nevertheless,  within  the  narrow  limits  allowed  to  them 
by  precedent,  American  judges  have  upon  the  whole 
made  for  themselves  an  honorable  record  by  their  deci- 
sions upon  these  questions.  It  is  particularly  noteworthy 
that,  even  after  allowing  for  some  recent  reactionary 
decisions,  the  general  tendency  of  the  Federal  courts  has 
been  towards  a  liberal  interpretation  of  the  law  of  negli- 
gence in  favor  of  the  public,  and  especially  of  servants. 
This  is  all  the  more  remarkable  and  commendable,  be- 
cause Federal  judges  are  not  merely  entirely  independent 
of  the  popular  vote,  but  never  owe  their  appointment  to 
what  is  usually  spoken  of  as  popular  influence. 

From  the  tone  of  these  remarks,  and  indeed  from  the 
general  tone  of  these  volumes,  it  might  not  unreasonably 
be  inferred  that  the  authors  were  engaged  in  prosecuting 
claims  upon  negligence  against  corporations.  That  infer- 
ence, however,  is  not  at  all  justified  by  the  facts.  The 
personal  and  professional  interests  of  the  authors  are 
almost  exclusively  on  the  side  of  great  corporations  and 
of  defendants  in  negligence  cases.  The  writer  of  this 
introduction  has  only  twice  in  his  life  been  counsel  for 
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the  plaintiff  in  a  negligence  case ;  while  both  the  authors 
have  been  counsel  for  defendants  in  many  such  cases. 
The  views  here  expressed  are  the  result  of  an  impartial 
study  of  the  whole  situation,  while  constantly  engaged  in 
the  professional  service  of  railway  companies  and  other 
corporations. 

The  truth  is  that  equal  and  exact  justice,  in  all  these 
matters,  is  in  the  long  run  as  much  for  the  interest  of 
business  corporations  as  it  is  for  the  interest  of  those 
who  deal  with  them.  If  their  agents  are  permitted  to 
be  reckless  in  their  treatment  of  customers  or  of  fellow- 
servants,  they  inevitably  become  reckless  in  their  treat- 
ment of  the  corporate  property.  Indeed,  it  seldom  hap- 
pens that  a  railway  servant's  negligence  inflicts  injury 
upon  any  one,  without  at  the  same  moment  inflicting 
serious  injury  upon  the  railway  property.  And,  although 
it  may  seem  hard  to  make  the  railway  company  suffer 
for  injury  to  a  stranger,  as  well  as  for  loss  of  its  own 
property,  experience  shows  that  this  double  liability  is 
none  too  much,  indeed  not  enough,  to  secure  a  careful 
administration  of  such  property. 

March  15,  1898.  T.  G.  S. 
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CHAPTER  I. 

NEGLIGENCE  GENERALLY. 


1.  Negligence  variously   defined. 
la.  Negligence  in  law. 

2.  Difficulty  of  exact  definition. 
2a.  Different  senses  in  wliich  the 

term  is  used. 

3.  Definition  of  actionable  negli- 

gence. 

4.  Negligence     and     concurring 

damage  distinguished. 

5.  Analysis  of  cause  of  action  on 

negligence. 

6.  Dr.    Wharton's   definition   re- 

viewed. 

7.  Election  between  intended  and 

unintended  injury. 
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§     8. 


9a. 

9b. 
IOl 

10a. 

10b. 


11. 


Duty  an  essential  element  of 

negligence. 
The    duty    must    be    to    use 

oare. 
Eight  limited  by  duty. 
Standard  test. 
Duty     must     be     legal,     not 

merely  moral. 
Grenerally   a   duty   not  Itnow- 

ingly  to  injure  others  exists. 
Negligence  not  a  specific  tort, 

but     an      imputed     mental 

quality. 
No     unreasonable     duty     re- 
quired. 
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§  12.     In   determining   duty,   regard 
■to  be  liad  to  era. 
12a.  Customai-y  acts  or  customary 
manner    of    their    perform- 
ance. 

13.  Violation  of  duty  imposed  by 

statute  or  ordinance. 
13a.  Regulation,  wliether  for  pub- 
lic benefit  only,  or   for  the 
benefit     of     individuals     as 
well. 

14.  A    personal    duty    cannot    be 

delegated. 

15.  No  negligence  where  there  is 

no  breach  of  duty. 

16.  Inevitable  accident. 
16a.  Casus. 

16b.  Negligence  of  defendant  where 
accident  or  act  of  God  con- 
curring cause. 


§17.     Apparent   exceptions   to   rule 
as  to  inevitable  accident. 

18.  What  is  not  inevitable  acci- 

dent. 

19.  Absence  of  intent  to  produce' 

damage  necessary  element. 

20.  Distinction      between      negli- 

gence and  fraud. 

21.  Defendant's     anticipation     of 

injury  not  essential. 
21a.  Actual  anticipation  of  injury 
excluded  by  definition. 

22.  Election  between  contract  and 

tort. 

23.  Damage  an  essential  element 

of  negligence. 

24.  The  damage  must  be  special 

to  plaintiff. 
24a.  Right  to  recover  over. 
24b.  Recovery  over,  continued. 


§  1.  Negligence  variously  defined.  —  Many  definitions 
of  negligence  have  been  attempted,  none  of  whicli  appears 
to  us  to  be  quite  satisfactory,  as  no  one  of  them  has  proved 
to  be  satisfactory  to  the  framer  of  any  other.^  The  truth 
is  that  a  strictly  correct  definition  is  always  difficult  to 


" "  Actionable  negligence  consists 
in  the  neglect  of  the  use  of  ordinary 
care  or  skill  towards  a  person  to 
whom  the  defendant  owes  the  duty 
of  observing  ordinary  care  and  skill, 
by  which  neglect  the  plaintiff,  with- 
out contributory  negligence  on  his 
part,  has  suffered  injury  to  his  per- 
son or  property"  (Brett,  M.  R., 
Heaven  v.  Pender,  L.  R.  11  Q.  B. 
Div.  503,  507).  "Negligence  is  the 
omitting  to  do  something  that  a 
reasonable  man  would  do,  or  the 
doing  something  that  a  reasonable 
man  would  not  do  —  not  intention- 
ally,"  (Per  Alderson,  B.,  in  Blyth  v. 
Birmingham  Water  Co.,  11  Exch. 
781).  "Negligence  is  the  failure  to 
do  what  a  reasonable  and  prudent 
person   would   ordinarily   have   done 


under  the  circumstances  of  the 
situation;  or  doing  what  such  a  per- 
son under  the  existing  circumstances 
would  not  have  done"  (Railroad  Co. 
V.  Jones,  95  U.  S.  442 ;  to  same  effect, 
Galloway  v.  Chicago,  etc.  R.  Co.,  8T 
Iowa,  458;  54  N.  W.  447;  Wilkins 
V.  St.  Louis,  etc.  R.  Co.,  101  Mo.  93; 
13  S.  W.  893).  "Negligence  is  the 
failure  to  observe  for  the  protection 
of  the  interests  of  another  person, 
that  degree  of  care,  precaution  and 
vigilance  which  the  circumstances 
justly  demand,  whereby  such  person 
suffers  injury."  (Cooley  on  Torts, 
630;  to  same  effect,  Brown  v.  Con- 
gress St.,  etc.  R.  Co.,  49  Mich.  153; 
Barrett  v.  Southern  Pac.  R.  Co.,  91 
Cal.  296;  27  Pac.  666).  "Negli- 
gence,  even   when   gross,   is   but   an. 
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give,  and  absolutely  correct  definitions  of  legal  rights  are 
often  utterly  impossible.    The  number  of  words,  in  any 

language,  runs  far  short  of  the  number  of  distinct  con- 
ceptions ;  and  the  attempt  to  reduce  abstract  ideas  into  a 
precise  form  of  words  must  generally  fail.  In  attempting 
to  add  a  definition  of  our  own  to  the  number  which  have 

already  been  submitted  by  judges  and  scholars,  we  do 
not  hope  to  cover  all  the  ground,  but  seek  only  to  add  one 

omission   of   duty"    (Tonawanda   R.  Conn.  105,  72  Atl.  562,  21  L.  R.  A. 

Co.    V.    Hunger,    5    Den.    255,    267;  (N.    S.)    880    (1909),    ("Negligence 

Thomas  v.  Missouri  Pae.  R.  Co.,  109  consists   in   the   failure  to  use   ordi- 

Mo.  187;  18  S.  W.  980).     For  a,  col-  nary  care  and  prudence  under  the  cir- 

lation  and  discussion  of  decisions,  in  cumstances")  ;    Stedman   v.    O'Neill, 

which    negligence    has    been    defined,  82  Conn.  199,  77  Atl.  923,  22  L.  R.  A. 

see    11   Am.   St.   Rep.   548,  note;    12  (N.    S.)     1229     (1909).      Delaware: 

Id.  700,  note.  American   Bridge   Co.   v.   Valente,   6 

AZaSamo;  Alabama,  etc.  Ry.  Co.  V.  Pennw.    556,    73    Atl.    395     (1909), 

Bullard,    157    Ala.    618,    47    So.    578  ("Negligence,   in  a  legal  sense,  has 

(1908),    ("The   failure   to  do  what  been    defined    to    be    the    failure    to 

an  ordinarily  prudent  person  would  observe  for  the  protection  of  the  in- 

have   done  under   the  circumstances,  terests    of    another    person    that    de- 

or  the  doing  of  that  which  an  ordi-  gree    of    care,    precaution    and    vigi- 

narily  prudent  person  would  not  have  lance  which  the  circumstances  justly 

done;  "    adopted    from    Words    and  demand,   Avhereby  such   other   person 

Phrases,  Vol.  V,  p.  4744).   Arkansas:  suffers  injury")  ;  Louft  v.  Pyle  Co., 

St.  Louis,  etc.  Ry.  Co.  v.  Lewis,  60  75    Atl.    618    (1910),    ("Negligence, 

Ark.  409,  31  S.  W.  765,  1135  (1895)  ;  in   legal   contemplation,   is  the  want 

St.  Louis,  etc.  Ry.  Co.  v.  Rhoden,  123  of  ordinary  care;   that  is,  the  want 

S.    W.    798     (1909);     ("Negligence  of  such  care  as  an  ordinarily  prudent 

arises   from  a  duty  to  protect  from  and    careful    man    would   use    under 

injury  and  a  failure  to  perform  it,  similar  circumstances.     It  has  been 

with    resulting    injury").      Calif  or-  defined  to  be  the  failure  to  observe, 

nia:     Barrett    v.     Southern    Pacific  for  the  protection  of  the  interests  of 

Ry.   Co.,   91   Cal.  296,  27   Pac.   666,  another  person,  that  degree  of  care, 

25     Am.      St.      Rep.      186      (1891),  precaution   and   vigilance   which   the 

(adopts   Judge   Cooley's   definition);  circumstances  justly  demand  whereby 

Bacon   v.    Kearney   Vineyard   Syndi-  such  other  suffers  injury");  Tobias 

cate,    1    Cap.   App.   275,   82   Pac.   84  v.    Peoples    Ry.    Co.,    80    Atl.    358 

(1905),  ("want  of  ordinary  care")  ;  (1911).    Florida:  Florida  Ry.  Co.  v. 

Antonian    v.    Southern    Pacific    Co.,  Sturkey,    56    Fla.    196,    48    So.    34 

100    Pac.    877     (1909),     ("ordinary  (1909),    ("  Negligence  is  the  failure 

care     is     such     as     reasonable     and  to  observe  for  the  protection  of  an- 

prudent  men  would  use  under  simi-  other's  interest  such  care,  precaution 

lar    circumstances").      Connecticut:  and   vigilance   as    the    circumstances 

Rilev    V.    Consolidated    Ry.    Co.,    82  justly    demand").      Georgia:    West- 
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more  to  the  list  of  imperfect  definitions  from  which, 
eventually,  something  more  complete  may  be  developed. 

§  la.  Negligence  in  law.  —  Negligence  in  law  in  its 
widest  aspect,  having  relation  to  the  non-fulfillment  of 
duties,  involves  the  presentation  of  the  entire  body  of 
substantive  law,  excepting  only  wrongs  intentionally  in- 
flicted. And  even  this  exception  must  be  understood 
with  the  qualification  that  in  a  civil  action  for  damages 

em,  etc.  Ry.  Co.  v.  Bussey,  95  Ga.  608  (1906)  ;  Pittsburgh,  etc.  Ry.  Co. 
584,  23  S.  E.  207  (1894),  ("The  v.  Hall,  90  N.  E.  498,  rehearing  de- 
want  of  ordinary  care");  Southern  nied,  91  N.  E.  743  (1910).  Iowa: 
Ry.  Co.  V.  Horine,  121  Ga.  386,  49  Upp  v.  Darner,  130  N.  W.  409 
S.  E.  285  (1904),  (Tlie  words  (1911),  ("Actionable  neglegence  is 
"  carelessly  "  and  "  negligently  "  are  the  breach  of  a  duty  owed  by  defend- 
synonymous)  ;  Harden  v.  Georgia,  ant  to  plaintiff,  and  where  there  is 
Ry.  Co.,  3  Ga.  App.  344,  59  S.  E.  no  duty  there  is  no  neglegence"); 
1122  (1908),  (There  must  be  a  duty  German  Ins.  Co.  v.  Chicago,  etc.  Ry. 
by  the  defendant  to  the  plaintiff,  a  Co.,  128  la.  386,  104  N.  W.  361 
failure  to  perform  it,  with  resulting  (1906)  ;  Jerolman  v.  Chicago  Great 
injury) .  Illinois:  Wolff  Mfg.  Co.  v.  Western  R.  Co.,  108  la.  177,  78  N.  W. 
Wilson,  152  111.  915,  38  N.  E.  694,  855  (1899).  Kansas:  Weir  v.  Her- 
26  L.  R.  A.  229  (1894),  ("Negli-  bert,  6  Kans.  App.  596,  51  Pac.  582 
gence  is  the  omission  to  do  something  (1897),  ("Want  of  due  care  or  the 
which  a  reasonable  man,  guided  by  failure  to  do  that  which  under  the 
those  ordinary  considerations  which  law  and  circumstances  is  re- 
ordinarily  regulate  human  affairs,  quired  " )  ;  United  States  Express  Co. 
would  do,  or  doing  something  which  v.  Everest,  72  Kans.  517,  8.3  Pac. 
a  prudent  and  reasonable  man  would  817  (1906),  ( "Actionable  negligence 
not  do");  Pease  v.  Trac.  Co.,  158  is  the  failure  to  discharge  a  legal 
111.  446;  Chicago,  etc.  Tr.  Co.  v.  duty  to  the  person  injured.  If  there 
Giese,  229  III.  260,  82  N.  E.  232  is  no  duty,  there  is  no  negligence. 
(1907).  Indiana:  Van  Camp  Hard-  Even  if  a  defendant  owes  a  duty  to 
ware,  etc.  Co.  v.  O'Brien,  28  Ind.  App.  some  one  else,  but  does  not  owe  it 
152,  62  N.  E.  464  (1901),  ("Negli-  to  the  person  injured,  no  action  will 
gence,  whether  on  the  part  of  the  lie,"  quoting  from  Shearman  &  Red- 
defendant  or  plaintiff,  may  be  briefly  field  on  Negligence,  4th  ed.,  §  8, 
defined  to  be  the  doing  or  failing  to  "  If  the  defendant  owes  a  duty,  but 
do  of  some  act  or  thing  which,  un-  does  not  owe  it  to  the  plaintiff,  the 
der  the  circumstances,  it  is  the  duty  action  will  not  lie,"  citing  Williams 
of  the  party  to  do,  or  to  leave  un-  v.  Chicago,  etc.  Ry.  Co.,  135  111. 
done")  ;  Pittsburgh,  etc.  R.  Co.  v.  491,  26  N.  E.  661,  II  L.  R.  A.  352, 
Carlson,  24  Ind.  App.  559,  56  N.  E.  25  Am.  St.  Rep.  397).  Kentucky: 
251  (1900)  ;  Evansville,  etc.  Ry.  Co.  Cincinnati,  etc.  Ry.  Co.  v.  Evans,  129 
V.  Mills,  37  Ind.  App.  598,  77  N.  E.  Ky.    152,    110    S.    W.    844    (1908), 
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it  generally  rests  with  the  person  injured  by  intentional 
v.rongdoing  to  elect  to  treat  the  injury  as  negligently 
inflicted.  In  such  case  he  is  said  to  waive  the  intent  and 
rely  on  the  neglect.  Which,  indeed,  is  the  common  prac- 
tice where  liability  arises  from  the  doctrine  invoked  by 
the  term  respondeat  superior,  for  the  principal  or  master 
is  not  ordinarily  responsible  for  the  malice  of  his  subordi- 
nate agents  or  servants  where  the  act  or  omission  is 


( "  Ordinary  care  is   such  care   as   a 
person  of  ordinary  prudence  usually 
exercises    under    like    circumstances. 
Negligence     is     the    want    of    such 
care")  ;   Adkisson's  Admr.  v.  Louis- 
ville, etc.  Ry.  Co.,  33  Ky.  204,   110 
S.  W.  284   (1908).     Louisiana:  New 
Orleans,  etc.  Ry.  Co.  v.  McEwen,  49 
La.  Ann.  1184,  22  So.  675,  38  L.  R.  A. 
134    (1897),     ("Negligence    consists 
in  a  failure   to  provide  against  the 
ordinary  occurrences  of  life,  and  the 
fact    that    provision   made    is    insuf- 
ficient as   against  an  event  such  as 
may   happen   once    in   a   lifetime   or 
perhaps  twice  in  a  century,  does  not, 
in  my  opinion,  make  it  a  case  of  neg- 
ligence upon  which  an  action  of  dam- 
ages will  lie  " ) .     Maine :  Bowden  v. 
Derby,  97  Me.  536,  55  Atl.  417,  94 
Am.  St.  Rep.  516,  63  L.  R.  A.  223 
(1903),    ("There    can   be   no   negli- 
gence   where    there    is    no    duty"); 
Raymond  v.  Portland  R.  Co.,  100  Me. 
529,  62  Atl.  603,  3  L.  R.  A.   (N.  S.) 
94   (1905),   ("It  is  usual  to  express 
the  duty  owed  in  positive  terms  by 
stating  what  constitutes  '  due  care,' 
rather    than    in    negative    terms    by 
stating  what  constitutes  '  negligence,' 
which  is  the  unintentional  failure  to 
perform    a    duty    implied    by    law. 
'  Negligence '  is  the  opposite  of  '  due 
care,'  where  due  care  is  found  there 
is  no  negligence;  if  there  is  want  of 
due     care     there     is     negligence"); 
Leighton    v.    Wheeler,    76    Atl.    916 


(1910).  Maryland:  Sheridan  v. 
Baltimore,  etc.  Ry.  Co.,  101  Md.  50, 
60  Atl.  280  ( 1905 ) ,  ( "  Negligence  is 
essentially  relative  and  comparative, 
not  absolute.  It  is  not  even  an  ob- 
ject of  simple  apprehension  apart 
from  the  circumstances  out  of  which 
it  grows.  As  these  circumstances 
necessarily  vary  in  their  relations 
to  each  other,  under  different  sur- 
roundings, they  inevitably  change 
their  original  signification  and  im- 
port. *  *  *  The  existence  of  neg- 
ligence is  therefore  to  be  sought 
from  the  facts  and  surroundings  of 
each  particular  case  *  *  *  Whether 
the  nature  and  attributes  of  the  act 
relied  on  show  negligence  contribut- 
ing to  the  injury  can  only  be  cor- 
rectly determined  by  considering  all 
the  attending  and  surrounding  cir- 
cumstances of  the  transaction,  it 
falls  within  the  province  of  the  jury 
to  pass  upon  and  characterize  it,  and 
it  is  not  for  the  court  to  determine 
its  quality  as  matter  of  law"). 
Massachusetts:  Minor  v.  Sharon, 
112  Mass.  477,  17  Am.  Rep.  122, 
("Negligence  consists  in  doing  or 
omitting  to  do  an  act  in  violation 
of  a  legal  duty  or  obligation"). 
Michigan :  Ashman  v.  Flint,  etc.  Ry. 
Co.,  90  Mich.  567,  51  N.  W.  645 
(1892),  (quoting  from  Railroad  Co. 
V.  Coleman,  28  Mich.  449,  "Negli- 
gence is  neither  more  nor  less  than  a 
failure  of  duty")  ;  Fraam  v.  Grand 
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"without  his  procurement,  participation  or  ratification; 
though  he  is  responsible  for  actual  damages  if  the  wrong- 
ful act  or  omission  occurs  in  course  of  the  servants'  em- 
ployment, irrespective  of  the  fact  whether  malicious  or 
inadvertent.  But  a  treatise  on  Negligence  in  this  broad 
aspect  would  require  the  presentation  of  a  great  variety 
of  subjects  having  but  a  remote  relation  to  each  other, 
many  of  which  could  only  be  treated  satisfactorily,  to 


Rapids,  etc.  Ry.  Co.,  126  N.  W.  857 
(1910).  Minnesota:  Lauristen  v. 
American  Bridge  Co.,  87  Minn.  518, 
92  N.  W.  475  (1902);  ("Where 
an  obligation  of  duty  is  imposed 
the  care  should  depend  on  some 
recognized  duty,  and  be  commen- 
surate with  the  risks  and  dan- 
gers of  the  situation  under  the 
same  or  similar  circumstances,  which 
seems  to  be  as  far  as  abstract  defini- 
tions or  illustrations  ought  to  go,  for 
in  scriptural  phrase,  '  What  is  more 
than  this  cometh  of  evil ' " )  ;  Camp- 
bell V.  Duluth,  etc.  Ry.  Co.,  107  Minn. 
358,  120  N.  W.  375  (1909),  ("Due 
care  under  the  circumstances " ) . 
Missouri:  Vaughn  v.  Lemp  Brewing 
Co.,  152  Mo.  App.  48,  132  S.  W.  293 
(1910),  ("Negligence  is  a  breach 
of  duty  to  exercise  reasonable  care 
under  the  circumstances  " )  ;  Jarrell 
V.  Blackbird,  etc.  Co.,  154  Mo.  App. 
553,  136  S.  W.  754  (1911),  ("The 
failure  to  exercise  reasonable  care  is 
negligence")  ;  Felver  v.  Central  Elec. 
Ry.  Co.,  216  Mo.  App.  195,  115  S.  W. 
980  (1909).  Moniana:  Harrington 
V.  Butte,  etc.  Ry.  Co.,  37  Mont.  169, 
95  Pac.  8,  16  L.  R.  A.  (N.  S.)  395 
(1908),  ("Broadly  speaking,  negli- 
gence may  be  said  to  be  a  breach 
of  duty")  ;  Flaherty  v.  Butte  Elec. 
Ry.  Co.,  40  Mont.  454,  107  Pac.  416 
(1910),  ("Negligence  is  the  failure 
to  do  what  a  reasonable  and  prudent 
person   would   ordinarily   have    done 


under  the  circumstances  of  the  situa- 
tion, or  doing  that  which  such  a  per- 
son under  the  existing  circumstances 
would  not  have  done").  Nebraska: 
Geist  V.  Missouri  Pac.  Ry.  Co.,  62 
Neb.  309,  87  N.  W.  43  ( 19OO0  ; 
("Negligence  is  the  failure  to  exer- 
cise such  care,  prudence  *  *  * 
and  forethought  as,  under  the  cir- 
cumstances, duty  requires  should  be 
given  or  exercised.  It  may  consist 
in  the  omission  to  do  something 
which  a,  reasonable  man,  guided  by 
those  considerations  which  ordinarily 
regulate  the  conduct  of  human  af- 
fairs may  do."  See  Brotherton  v. 
Manhattan,  etc.  Improvement  Co.,  48 
Neb.  463,  67  N.  W.  479,  58  Am.  St. 
Rep.  709,  33  L.  R.  A.  598  (1896). 
Wew  Hampshire :  Goodale  v.  York,  74 
N.  H.  454,  69  Atl.  525  (1908) 
("  Negligence  is  doing  what  the  ordi 
nary  man  is  not  accustomed  to  do, 
not  what  he  is  in  the  habit  of  do 
ing  *  *  *»);  Roberts  v.  Boston 
etc.  Ry.  Co.,  69  N.  H.  354,  45  Atl.  94 
(1898),  ("Negligence  is  the  failure 
to  exercise  such  care  and  prudence 
as,  under  the  circumstances,  duty  re- 
quired should  be  exercised.  It  is 
the  omission  to  do  something  which 
a  reasonable  man  guided  by  con- 
siderations which  ordinarily  regu- 
late the  conduct  of  human  affairs 
would  do,  or  doing  something 
which  a.  reasonable  and  prudent  man 
would  not  do").     New  Jersey:  New 
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the  common-law  lawyer  at  least,  according  to  the  cus- 
tomary common-law  division  of  legal  topics,  in  works  on 
Contracts  and  on  Torts  generally.  By  the  term  Negli- 
gence as  used  in  this  work,  and  as  uniformly  used  by 
courts  and  text-writers,  where  actionable  negligence  is 
intended,  is  meant  the  action  of  tort  for  injury  unin- 
tentionally inflicted  on  another,  in  his  person  or  estate,  by 
the  failure  to  perform  a  legal  duty  owing  to  him.     It  is 

Jersey  Express  Co.  v.  Nichols,  33  shades  of  inadvertence  which  range 
N.  J.  L.  434,  97  Am.  Dec.  722  between  deliberate  intention  on  the 
(1867),  ("Negligence  is  a,  relative  one  hand, ■  and  total  absence  of  re- 
term,  depending  upon  circumstances  sponsible  consciousness  on  the 
under  which  the  injury  was  received,  other")  ;  Fisher  v.  New  Bern,  40 
and  the  obligation  which  rests  on  the  N.  C.  506,  53  S.  E.  342,  111  Am.  St. 
party  injured  to  care  for  his  personal  Eep.  857,  5  L.  R.  A.  542  (1906).  Ohio: 
safety").  'New  York:  Linick  v.  Mason  v.  Moore,  73  Ohio  St.  275,  76 
Nutting,  140  App.  Div.  26.5,  125  N.  Y.  N.  E.  932,  4  L.  R.  A.  (N.  S.)  597 
Supp.  93;  Toppi  v.  McDonald,  128  (1906),  ("Negligence  is  the  want 
App.  Div.  443,  112  N.  Y.  Supp.  821,  of  ordinary  care  according  to  the  cir- 
judgment  affirmed,  199  N.  Y.  585,  cumstances " )  ;  Elster  v.  City  of 
93  N.  E.  1133  (1910)  ;  Birch  v.  New  Springfield,  49  Ohio  St.  82,  30  N.  E. 
York,  121  App.  Div.  393,  106  N.  Y.  274  (1892),  ("Negligence,  we  sup- 
Supp.  104;  Davenport  v.  Oceanic  pose,  necessarily  implies  a  legal  duty 
Amusement  Co.,  132  App.  Div.  368,  to  use  care;  that  is,  the  complainant 
116  N.  Y.  Supp.  609  (1909),  ("The  to  demand  care  and  .this,  too,  as  to 
test  of  actionable  negligence  is  what  must  show  that  he  had  a  legal  right 
a  prudent  and  careful  man  would  the  particular  matter  complained  of. 
have  done  in  the  discharge  of  his  duty  AVhere  there  is  no  obligation  of  care 
under  the  circumstances").  North  or  caution  there  can  be  no  actionable 
Carolina:  Tudor  v.  Bowen,  152  N.  C.  negligence").  Oregon:  Peterson  v. 
441,  67  S.  E.  1015  (1910),  ("Negli-  Standard  Oil  Co.,  55  Ore.  511,  106 
gence  is  essentially  relative  and  com-  Pac.  337,  (1910),  ("Negligence  is 
parative.  The  legal  duty  we  owe  to  the  breach  of  legal  duty.  It  is  im- 
others  is  the  accepted  standard,  and  material  whether  the  duty  is  one 
that  duty  is  measured  by  the  exi-  imposed  by  the  rule  of  the  common 
gencies  of  the  occasion.  And  want  law  requiring  the  exercise  of  ordi- 
of  caution  to  avoid  injury,  where  the  nary  care  not  to  injure  another,  or 
duty  to  exercise  caution  is  incum-  is  imposed  by  statute  designed  for 
bent,  and  a  reckless  or  heedless  use  the  protection  of  others.  In  either 
of  a  dangerous  agency  in  a  locality  case  the  failure  to  perform  the  duty 
where  the  peril  from  its  use  is  obvi-  constitutes  negligence  and  renders 
ous,  constitute  breaches  of  duty  the  party  liable  for  injuries  result- 
which  may  become,  when  causing  in-  ing  from  it").  Pennsylvania: 
jury,  actionable  negligence.  As  has  Matulys  v  Philadelphia,  etc.  Coal 
been  said,  the  term  covers  all  those  Co.,    201    Pa.    St.    70,    50    Atl.    823 
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ex  delicto  or  quasi  ex  delicto.  It  may  arise  from  contract, 
as  in  the  case  of  common  carriers  of  passengers,  attor- 
neys, bankers,  physicians,  telegraph  companies  and 
bailees  generally,  not  including,  however,  common  car- 
riers of  goods  whose  obligation  is  absolute  and  not  de- 
pendent on  negUgence. 


(1902),  ("The  want  of  due  care")  ; 
White  V.  Eoydhouse,  211  Pa.  St.  13, 
60  Atl.  316  (1905),  ("The  absence 
of  care  according  to  circumstances"). 
South  Carolina:  Wofford  v.  Clinton 
Cotton  Mills,  72  S.  C.  346,  51  S.  E. 
918  (1905),  ("Negligence  is  the 
want  of  due  care  " ) .  Texas :  Inter- 
national, etc.  Ey.  Co.  v.  Schubert, 
130  S.  W.  (Tex.  App.)  708  (1910), 
( "  The  omission  to  use  the  care  that 
ordinarily  prudent  men  exercise  un- 
der similar  circumstances  " )  ;  Hous- 
ton, etc.  Ry.  Co.  v.  Elec.  Co.,  132 
S.  W.  (Tex.  Sup.)  119,  reversing 
judgment,  121  S.  W.  602  (1910i). 
Utah:  Wilkinson  v.  Oregon,  etc.  Ey. 
Co.,  99  Pac.  466  ( 1909 ) ,  ( "  The  stand- 
ard test  of  care  is  that  which  a  man 
of  ordinary  intolligenoe  and  prudence 
would  exercise  under  like  circum- 
stances " )  ;  Stone  V.  Union  Pac.  Ey. 
Co.,  100  Pac.  362  (1907).  Virginia: 
Interstate  Ry.  Co.  Tyree,  38  Va.  110, 
65  S.  E.  500  (1909),  ("Violation  of 
a  legal  duty  to  use  care,  without 
intention  to  produce  precise  damage 
which  follows").  West  Virginia: 
Uthermohlan  v.  Boggs,  etc.  Co.,  50 
W.  Va.  457,  40  S.  E.  410,  88  Am.  St. 
Rep.  884,  55  L.  E.  A.  911  (1901), 
("An  action  for  negligence  will  not 
lie  without  a  legal  duty  violated"). 
Wisconsin:  Grimm  v.  Milwaukee 
Elec.  Ry.,  etc.  Co.,  138  Wis.  44,  119 
N.  W.  833  (1909),  ("Ordinary  care 
is  such  care  as  ordinarily  prudent 
persons  use  in  their  business  or  as 
the  great  mass  of  mankind  observe 
in  the  transactions  of  humon  life")  ; 


Palmer  v.  Schulz,  138  Wis.  455,  120 
N:  W.  348  (1909).  United  States: 
Beyer  v.  Hamburg-American  S.  S. 
Co.,  171  Fed.  582,  ("Failure  to  dis- 
charge a  duty  is  negligence")  ;  Illi- 
nois Central  Ry.  Co.  v.  O'Neill,  177 
Fed.  328,  100  C.  C.  A.  658  (1910), 
("The  omission  to  do  something  that 
a  reasonably  prudent  person  would  do 
or  the  doing  of  something  that  such 
person  would  not  do");  Chicago, 
etc.  Ry.  Co.  v.  Minneapolis,  etc.  Ry. 
Co.,  176  Fed.  237,  100  C.  C.  A.  41 
(1910);  Western  Union  Tel.  Co.  v. 
Catlett,  177  Fed.  71,  100  C.  C.  A. 
489  (1910);  Fletcher  v.  Baltimore, 
etc.  Ey.  Co.,  168  U.  S.  135,  18  Sup. 
Ct.  35,  42  L.  Ed.  411  (1897).  Judge 
Cooley's  deiinition,  supra,  has  been 
expressly  approved  (St.  Louis,  etc. 
Ey.  Co.  V.  Lewis,  60  Ark.  409,  30 
S.  W.  765,  1135  (1895);  Cherokee 
Coal  Co.  V.  Britton,  3  Kans.  App. 
262,  45  Pac.  100  (1896);  Wencl^ier 
V.  Missouri,  etc.  Ry.  Co.,  169  Mo. 
592,  70  S.  W.  145  (1903)  ;  Chicago, 
etc.  Ry.  Co.  v.  Wymore,  40  Neb.  645, 
58  N.  W.  1120  (1894);  Fisher  v. 
New  Bern,  140  N.  C.  506,  53  S.  E. 
342,  III  Am.  St.  Rep.  857,  5  L.  R.  A. 
542  (1906)  ;  Downey  v.  Gemini  Min. 
Co.,  24  Utah,  431,  58  Pac.  414,  91 
Am.  St.  Rep.  798  (1902);  Black  v. 
Virginia,  etc.  Cement  Co.,  104  Va. 
450,  51  S.  E.  831  (1905).  Prof. 
Bigelow  in  his  work  on  Torts, 
p.  108,  8th  ed.,  says,  "Legally  speak- 
ing then,  negligence  in  common  form, 
as  a  tort,  imports  misconduct  caus- 
ing unintended  harm,  the  misconduct 
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§  2.  Difficulty  of  exact  definition  of  negligence.  —  Neg- 
ligence, in  its  technical  legal  sense,  must  obviously  be  so 
defined  as  to  exclude  all  acts  and  omissions  wMcli  do  not 
^^.olate  any  legal  obligation,  as  well  as  many  which  do. 
It  is  extremely  difficult  to  make  such  a  definition  as  will 
include  all  cases  of  real  negligence,  while  excluding  all 
such  breaches  of  duty  as  the  failure  to  pay  a  debt  or 
perform  any  other  express  contract,  and  especially  the 
failure  of  a  common  carrier  of  goods  to  perform  his  com- 
mon-law duty ;  all  of  which  are  outside  of  the  strict  law 
of  negligence.  Dr.  Wharton's  definition^  is  open  to  the 
objection  that  it  includes  all  these  breaches  of  duty,  pro- 
vided that  they  are  inadvertent.  But  it  is  often  the  case 
that  they  are  purely  inadvertent;  and  still  they  do  not 
fall  within  the  scope  of  a  proper  definition  of  negligence ; 
for,  if  they  did,  contributory  negligence  would  be  a  bar 
to  an  action  thereon.  It  will  not  suffice  to  say  that  this 
would  only  be  the  rule  where  the  inadvertency  was  al- 
leged by  the  plaintiff  himself.  It  is  an  old  form  of  plead- 
ing to  allege  that  the  defendant  neglected  to  pay  his 
note;  but  that  does  not  enable  the  defendant  to  plead 
contributory  negligence.  Neither  would  it  do  so  in  an 
action  against  a  common  carrier  of  goods,  having  no 
special  contract.  But,  if  the  complaint  against  a  carrier 
should  confine  itself  to  an  averment  that  the  defendant 
had  neglected  to  use  ordinary  care  in  the  carriage  or 
delivery  of  the  goods,  without  alleging  that  he  was  a 
common  carrier,  or  anything  equivalent  thereto,  the 
plaintiff  could  not  recover  without  proof  of  actual  negli- 
gence. 

§  2a,  Different  senses  in  which  the  term  is  used.  —  The 

difficulty  of  exact  definition  is  increased  by  difference  of 

consisting   in    a    failure    to    respond  agent,   in   the   discharge   of   a,   legal 

to  judgment  or  conscience  according  duty,    as    produces,    in   an   ordinary 

to  ordinary  standards  of  conduct."  and  natural   sequence,   a  damage   to 

'"'Negligence,    in    its    civil    rela-  another"    (Wharton   on   Negligence, 

tions,  is  such  an  inadvertent  imper-  §  3). 
fection,     by     a     responsible     human 
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sense  in  wliicli  the  term  is  sometimes  used  by  courts  and 
writers  of  the  highest  consideration ;  sometimes  as  mean- 
ing only  the  neghgent  act  or  omission,  as  in  those  juris- 
dictions where  the  violation  of  statutes  and  ordinances 
is  negligence  per  se,  and  again  as  meaning  actionable 
negligence,  or  a  negligent  act  or  omission  inflicting  injury 
with  consequent  damage. 

§  3.  Definition  of  actionable  negligence.  —  The  defini- 
tion which  we  offer  is  this:  Negligence,  constituting  a 
cause  of  civil  action,  is  such  an  omission,  by  a  responsible 
person,  to  use  that  degree  of  care,  diligence  and  skill 
which  it  was  his  legal  duty  to  use  for  the  protection  of 
another  person  from  injury  as,  in  a  natural  and  con- 
tinuous sequence,  causes  unintended  damage  to  the 
latter.^ 

§  4.  Negligence  and  concurring  damage  distinguished. 

—  It  will  be  advantageous  to  carry  the  analysis  a  little 
further.  The  foregoing  definition  attempts  to  define  the 
negligence  which  affords  the  ground  of  a  civil  action. 
But  this  includes  two  distinct  elements  —  negligence  and 
damage  —  both  of  which  must  concur,  in  order  to  form 
the  ground  of  an  action,  just  as  fraud  and  damage  must 
concur,  to  sustain  an  action  on  fraud.  The  two  elements 
are,  however,  distinct;  and  the  result  of  mingling  them 
too  closely  has  been  to  introduce  that  confusion  of  ideas, 
under  which  the  same  courts  at  one  time  hold  that  a 
clear  violation  of  law  is  negligence  per  se,  and  at  another 
time  that  it  is  only  "  evidence,"  or  even  only  "  some 
evidence  "  of  negligence;  the  truth  being  that  every 
breach  of  duty  to  observe  the  degree  of  care  required  by 
law  is  negligence,  and  not  merely  evidence  of  it,  but  that, 

^  Expressly  approved  in  Louisville,  Nat'l   R.   Co.  v.   Crum,   6  Tex.   App. 

etc.  Ey.  Co.  v.  Bean,  9  Ind.  App.  240,  702,  25  S.  W.  1126  (1894).     See  also 

36  N.  E.  443    (1894)";   San  Antonio,  Bindbeutal  v.  Street  Ry.  Co.,  43  Mo. 

etc.  Ry.  Co.  v.  Vaughn,  5  Tex.  App.  App.    463,    and   Galveston    City   Ry. 

191,  23  S.  W.  745   (1893)  ;  Mexican  Co.  v.  Hewitt,  67  Tex.  473. 
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damage  caused  to  the  plaintiff  being  an  indispensable 
element  in  his  cause  of  action,  the  clearest  proof  of  negli- 
gence, standing  by  itself,  is  only  "  some  evidence  "  of 
his  right  to  recover. 

§  5.  Analysis  of  a  cause  of  action  on  negligence.  —  A 

cause  of  action  upon  negligence,  then,  should  be  thus 
analyzed.  Negligence  in  the  defendant  and  damage  to 
the  plaintiff  must  concur.    Negligence  consists  in: 

1.  A  legal  duty  to  use  care ; 

2.  A  breach  of  that  duty ; 

3.  The  absence  of  distinct  intention  to  produce  the  pre- 
cise damage,  if  any,  which  actually  follows. 

With  this  negligence,  in  order  to  sustain  a  civil  action, 
there  must  concur: 

1.  Damage  to  the  plaintiff; 

2.  A  natural  and  continuous  sequence,  uninterruptedly 
connecting  the  breach  of  duty  with  the  damage,  as  cause 
and  effect.* 

§  6.  Dr.  Wharton's  definition  reviewed.  —  In  this  defi- 
nition, we  have  purposely  sought  to  include  every  ele- 
ment of  that  given  by  Dr.  Francis  Wharton,  in  his  learned 
and  able  treatise,  which  our  view  of  the  law  would  justify. 
We  gladly  acknowledge  our  indebtedness  to  him,  and 
v/ere  anxious  to  adopt  his  language,  without  change,  so 
as  to  avoid  further  conflict  of  definitions.  But  we  are 
unable  to  accept  his  definition  in  two  important  respects. 
Dr.  Wharton  defines  negligence  as  always  implying  in- 
advertence in  the  act  complained  of.  This  is  not  neces- 
sary. The  inadvertence,  which  marks  the  distinction 
between  negligence  and  willful  injuries,  relates  to  the 
damage,  rather  than  to  the  act  which  causes  the  damage. 
Thus,  a  railroad  engineer  may  willfully  shut  his  eyes 

♦While    criticising    the    definition  work    on   Negligence,    p.    6,    3d    ed., 

proposed  in  section  3,  mainly  because  repeating   the   anaylsis   in   the   text, 

the  terms  used,  it  is  said,  need  them-  says  it  "  seems  unexceptionable." 
selves  to  be  defined,  Mr.  Seven,  in  his 
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and  go  to  sleep.  If,  wMle  tlius  asleep,  he  runs  over  a 
man,  the  test  which  would  determine  whether  his  act  was 
merely  gross  negligence  or  was  a  willful  injury  would  be 
to  ascertain  whether,  when  he  closed  his  eyes,  he  saw  the 
man  upon  the  track  or  believed  that  he  would  be  there, 
or  not.  If  he  believed  that  he  would  inflict  the  injury,  or 
if  he  intended  to  do  it,  his  act  would  cease  to  be  mere 
negligence,  but  not  otherwise.  Doubtless,  it  would  be  a 
fair  question  for  the  jury ;  but  it  could  not  be  ruled  upon 
as  a  point  of  law.  So,  if  a  mischievous  boy  should  strike 
a  horse,  for  the  very  purpose  of  making  it  run  away,  his 
act  would  be  one  of  willful  injury,  as  to  the  owner  of  the 
horse,  but  only  of  negligent  injury,  as  to  a  child  run  over 
by  the  horse,  in  a  distant  street.  Again,  Dr.  Wharton 
seems  to  exclude  an  entire  omission  from  his  definition. 
It  may  be  true  that  in  most  cases  the  negligence  com- 
plained of  consists  in  the  imperfect  performance  of  a 
duty;  but  this  is  hardly  sufficient  reason  for  excluding 
the  idea  of  total  omission  from  the  definition  of  negli- 
gence. 

§  7.  Election  between  intended  and  unintended  injury. 

—  In  applying  any  definition  of  negligence  to  the  facts 
of  a  special  case,  it  must  be  borne  in  mind  that  the  injured 
party  has  the  right  to  treat  some  acts  as  negligent, 
although,  in  fact,  they  were  willful  and  malicious.  The 
plaintiff  is  not  to  be  turned  out  of  court,  simply  because 
he  has  understated  his  case.  Leaving  out  of  view  those 
cases  in  which  the  common  law,  forbidding  private  actions 
upon  felonies  until  after  they  had  been  criminally  prose- 
cuted, may  remain  in  force,  it  is  clear  that  the  plaintiff 
may  elect  between  suing  on  a  charge  of  willful  injury  or 
on  a  mere  charge  of  negligence,  wherever  the  facts  are 
susceptible  of  a  double  construction.  It  does  not  lie  with 
the  defendant  to  insist  that  he  has  been  criminal,  instead 
of  merely  careless.  In  making  his  election,  however,  the 
plaintiff  must  remember  that  he  will  be  bound  by  it.  If 
the  complaint  sets  up  a  case  of  willful  injury,  it  cannot 
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be  sustained  by;  evidence  of  mere  negligence,  however 
gross,^  wMle,  on  the  other  hand,  if  it  charges  negligence 
only,  the  plaintiff  cannot  put  in  evidence  facts,  the  only- 
relevancy  of  which  consists  in  proving  intentional  injury, 
such  as  would  sustain  an  entirely  different  action.^  Any 
degree  of  negligence,  however  gross,  may  be  proved 
under  a  general  averment  of  negligence;  but  nothing 


§  8.  Duty,  an  essential  element  of  negligence. — The 

first  element  of  our  definition  is  a  duty.    If  there  is  no 
duty,  there  can  be  no  negligence.'    If  the  defendant  owed 

°  Highland  Ave.,  etc.  R.  Co.  v.  is  not  equivalent  to  charging  that 
Winn,  93  Ala.  306,  9  So.  509 ;  I/Ouis-  the  injury  was  willfully  or  intention- 
ville,  etc.  v.  Hurt,  101  Ala.  34,  13  So.  ally  inflicted  (Denver,  etc.  Ey.  Co.  v. 
130;  Chicago,  etc.  R.  Co.  V.  Rayburn,  Buflfehr,  30  Colo.  27,  69  Pac.  582 
153  111.  290,  38  N.  E.  558 ;  s.  p.,  Indi-  { 1902) .  Nor  to  charge  a  mere  in  ten- 
ana,  etc.  R.  Co.  V.  Overton,  117  Ind.  tional  omission  or  violation  of  duty 
253,  20  N.  E.  147  [engineer  willfully  (Memphis,  etc.  Ry.  Co.  v.  Martin, 
ran  over  cow]  ;  Lake  Erie,  etc.  R.  Co.  117  Ala.  367,  23  So.  231  (1898). 
V.  Matthews,  13  Ind.  App.  355,  41  "Where  plaintiflf  charges  negli- 
N.  E.  842  [conductor  assaulted  and  gence,  and  not  willful  injury,  he  can- 
ejected  passenger].  Under  a  com-  not  prove  the  latter  (Pennsylvania 
plaint,  alleging  that  the  injury  was  R.  Co.  v.  Smith,  98  Ind.  42;  Great- 
caused  in  a  "  willful,  reckless,  care-  house  v.  Croan,  4  Ind.  Terr.  668,  76 
less  and  unlawful  manner,"  held,  S.  W.  273  (1903);  Western  Union 
that  plaintiff  could  not  recover,  with-  Tel.  Co.  v.  Catlett,  177  Fed.  71,  100 
out  showing  a  willful  injury  (Indi-  C.  C.  A.  489  (1910). 
ana,  etc.  R.  Co.  v.  Burdge,  94  Ind.  ''Keating  v.  Detroit,  etc.  R.  Co.,, 
46).  We  doubt  very  much,  however,  104  Mich.  418,  62  N.  W.  575.  See 
the  correctness  of  this  particular  ap-  §  20,  post;  Cincinnati,  etc.  Ry.  Co.  v. 
plication  of  the  principle.  A  "will-  Cook's  Admr.,  113  Ky.  161,  67  S.  W. 
ful  manner"  does  not  usually  imply  383  (1902)  ;  Denny  v.  Chicago,  etc. 
a  willful  i«y«r2/.  (Wilson  v.  Chippe-  Ry.  Co.,  130  N.  W.  (Mich.)  363 
wa,  etc.  Ry.  Co.,  120  Wis.  639,  96  N.  (1911). 

W.  536,  66  L.  R.  A.  912  (1904)  ;  Rob-  'Heaven  v.  Pender,  L.  R.  11  Q.  B. 

inson  V.  Helena,  etc.  Ry.  Co.,  38  Mont.  Div.    503,    507;    Cotton  v.   Wood,   8 

222,  242,  99  Pac.  837    (1909).     Con-  C.  B.  N.  S.  568;  Carpenter  v.  Cohoes, 

tra:  Western  Union  Tel.  Co.  v.  Har-  81  N.  Y.  21;  Sutton  v.  N.  Y.  Central, 

ris,  6  Ga.  App.  260,  64  S.  E.   1123  etc.   R.   Co.,   66   Id.   243;    Cusick  v. 

(1909);    Hollinshed    v.    Yazoo,    etc.  Adams,   115   Id.  55;   21  N.  E.   673; 

Ry.  Co.,  55  So.    (Miss.)    40    (1911).  Larmore    v.    Crown    Point    Co.,    101 

But  11  charge  that  an  act  was  wan-  N.  Y.  391;  Splittorf  v.  State,  108  Id. 

tonly,  recklessly  or  grossly  negligent  205;  Donohue  v.  State,  112  Id.  142; 
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a.  duty,  but  did  not  owe  it  to  the  plaintiff,  the  action  will 
not  lie."  And  there  can  be  no  duty  to  do  any  act  which 
one  has  no  legal  right  to  do.^"  The  plaintiff  must  state 
and  prove  facts  sufficient  to  show  what  the  duty  is,"  and 


Allen  V.  Willard,  57  Pa.  St.  374; 
Tourtellot  v.  Rosebrook,  11  Mete. 
460;  Severy  v.  Nickerson,  120  Mass. 
306 ;  Parker  v.  Portland  Pub.  Co.,  69 
Me.  173;  Lawton  v.  Little  Rock,  etc. 
R.  Co.,  55  Ark.  428;  18  S.  W.  543; 
Hargreaves  v.  Deacon,  25  Mich.  1 ; 
Atlanta,  etc.  Ry.  Co.  v.  West,  121 
Ga.  641,  49  S.  E.  711,  104  Am.  St. 
Rep.  179,  67  L.  R.  A.  701  (1905); 
Cleveland,  etc.  Ry.  Co.  v.  Cline,  111 
111.  App.  416  (1903);  Prosser  v. 
West  Jersey,  etc.  Ry.  Co.,  72  N.  J.  L. 
342,  63  Atl.  494,  75  N.  J.  L.  614 
(1907);  Baltimore,  etc.  Ry.  Co.  v. 
Cox,  66  Ohio  St.  276,  64  N.  E.  119, 
90  Am.  St.  Rep.  583  (1902),  (where 
there  is  neither  willfulness  nor  a  re- 
lation from  which  a  duty  arises,  no 
action  will  lie).     See  note  1,  ante. 

"  Savings  Bank  v.  Ward,  100  U.  S. 
195;  Losee  v.  Clute,  51  N.  Y.  494; 
Houseman  v.  Girard,  etc.  Asso.,  81 
Pa.  St.  256;  Marvin  Safe  Co.  v. 
Ward,  46  N.  J.  Law,  19;  Nickerson 
v.  Bridgeport  Hydr.  Co.,  46  Conn. 
24;  Winterbottom  v.  Wright,  10 
Mees.  &  W.  109;  Heaven  v.  Pender, 
L.  R.  9  Q.  B.  Div.  302,  reversed  on 
other  grounds  but  approved  as  to 
this,  11  Id.  503.  See  Hofnagle  v. 
N.  Y.  Central  R.  Co.,  55  N.  Y.  608, 
where  defendant  owed  a  duty  to  a 
workman's  employer,  but  not  to  the 
workman.  S.  P.,  Morris  v.  Brown, 
111  N.  Y.  318,  18  N.  E.  722;  Sawyer 
V.  Minneapolis,  etc.  R.  Co.,  38  Minn. 
103;  35  N.  W.  671  [defect  in  freight 
car  appliance  injuring  servant  of  a 
connecting  company  then  using  car 
in  its  own  business  on  its  own  line]. 
Mortgagees    advanced    money    to    a 


builder  upon  the  faith  of  certain  cer- 
tificates given  by  a  surveyor,  which 
contained  untrue  statements,  the  re- 
sult of  the  negligence  of  the  sur- 
veyor, but  there  was  no  fraud  on  his 
part,  and  no  contractual  relation  be- 
tween him  and  the  mortgagees. 
Held,  that  he  was  not  liable  to  them 
in  an  action  for  negligence  (Le 
Lievre  v.  Gould,  4  Reports,  274;  1 
Q.  B.  [1893]  491;  Norfolk,  etc.  Ry, 
Co.  V.  Wood,  99  Va.  156,  37  8.  E. 
846  (1901)  ("An  action  for  negli- 
gence only  lies  where  there  has  been 
a  failure  to  discharge  a  legal  duty. 
If  there  is  no  duty,  there  can  be  no 
negligence ;  and,  although  the  defend- 
ant owed  a  duty  to  the  person,  yet, 
if  he  did  not  owe  it  to  the  plaintiff, 
his  action  will  not  lie.  The  duty 
must  be  due  to  the  party  injured, 
and  the  declaration  must  show  this," 
citing  Shearman  &  Redfield  on  Negli- 
gence, §  8)  ;  Hamilton  v.  Minneapo- 
lis Desk  Mfg.  Co.,  78  Minn.  3,  80 
N.  W.  693,  79  Am.  St.  Rep.  350 
(1899).     See  note  1,  ante. 

""Carpenter  v.  Cohoes,  81  N.  Y., 
21;  Veeder  v.  Little  Falls,  100  Id. 
343  [a  city  not  responsible  for  not: 
fencing  a,  bridge  approach  belonging 
to  the  state].     See  §  284,  post. 

"Hayes  v.  Michigan  Central  R. 
Co.,  Ill  U.  S.  228;  Philadelphia, 
etc.  R.  Co.  V.  Stebbing,  62  Md.  504; 
Daniel  v.  Metropolitan  R.  Co,,  L.  R. 
5  H.  L.  45,  3  C.  P.  216,  591;  Chi- 
cago, etc.  Ry.  Co.  v.  Gardanier,  116; 
111.  App.  619  (1904)  (the  duty  must 
appear  from  the  averment  of  facts 
from  which  it  follows  as  a  matter 
of  law) .     To  the  same  effect,  Pitts- 
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that  the  defendant  owes  it  to  him."'^  If  the  duty  is 
owed  to  the  public  at  large,  no  action  can  be  maintained 
by  a  private  individual,  without  showing  that  it  was  for 
some  reason  specially  owing  to-  him.^^  Thus,  where  the 
defendant  wrongfully  stopped  up  a  public  way,  and  per- 
sons having  occasion  to  pass  thereby,  being  thus  pre- 
vented from  passing,  trespassed  upon  adjoining  land  of 
the  plaintiff,  in  order  to  find  a  convenient  path,  the  de- 
fendant was  held  not  liable  to  the  plaintiff." 


§  9.  The  duty  must  be  to  use  care.  —  Not  without  some 
hesitation,  we  have  concluded  to  adhere  to  the  old  doc- 
trine, that  the  duty  upon  which  alone  an  action  for  negli- 
gence will  lie  is  a  duty  to  use  care,  including,  in  that 
word,  such  skill  and  diligence  as  due  care  would  require 


burg,  etc.  Ey.  Co.  v.  Simons,  168 
Ind.  333,  79  N.  E.  911,  affirming  76 
N.  E.  883  (1907)  ;  Munoie  Pulp  Co. 
V.  Davis,  162  Ind.  558,  70  N.  E.  875 
(1904)  ("the  characterization  of  an 
act  or  omission  as  negligent  causes 
that  word  to  take  on  a  technical  sig- 
nificance, but  such  a  charge  will  not 
supply  averments  of  fact  from  which 
the  existence  of  a  duty  to  exercise 
care  is  shown  to  have  existed"). 

"Hence  in  every  action  against  a 
public  corporation  for  negligence  in 
omitting  to  repair  a  bridge,  the 
plaintiff  must  show  that  the  corpo- 
ration owed  a  duty  to  the  plaintiff, 
as  one  of  the  general  public,  to  re- 
pair the  bridge  (Peck  v.  Batavia, 
32  Barb.  634;  Albany  v.  Cunliff,  2 
N.  Y.  165).  See  Cusick  v.  Adams, 
115  Id.  55  [private  bridge]  and  cases 
supra.  Western  Union  Tel.  Co.  v. 
Schriver,  141  Fed.  538,  72  C.  C.  A. 
596,  4  L.  R.  A.  (N.  S.)  678  (1905)  ; 
Atlanta,  etc.  E.  Co.  v.  West,  121  Ga. 
041,  49  S.  E.  711,  104  Am.  St.  Eep. 
179,  67  L.  E.  A.  701  (1905)  ;  Wick- 
cnburg  v.  Minneapolis,  etc.  Ey.  Co., 


94  Minn.  276,  102  N.  W.  715  (1905)  ; 
Shaw  V.  Goldman,  116  Mo.  App.  332, 
92  S.  W.  165  (1906);  Prosser  v. 
West  Jersey,  etc.  Ey.  Co.,  72  N.  J.  L. 
342,  63  Ati.  494;  s.  c,  75  N.  J.  L. 
614,  68  Atl.  58  (1906);  Pittsburg, 
etc.  Ey.  Co.  v.  Simons,  168  Ind.  333, 
79  N.  E.  911  (1906);  Uthermohlen 
V.  Boggs,  etc.  Co.,  50  W.  Va.  457,  40 
S.  E.  410,  88  Am.  St.  Eep.  884,  55 
L.  R.  A.  911  (1901)  ;  Peters  v.  John- 
son, 50  W.  Va.  644,  41  S.  E.  190, 
88  Am.  St.  Eep.  909,  57  L.  E.  A.  428 
(1902). 

"Thompson,  Negl.  341,  754,  citing 
Winterbottom  v.  Derby,  L.  E.  2  Ex. 
316;  Houck  v.  Wachter,  34  Md.  265; 
Baxter  v.  Winooski  Co.,  22  Vt.  114; 
Lansing  v.  Smith,  8  Cow.  153;  Tis- 
dale  v.  Norton,  8  Mete.  388;  Adama. 
V.  Carlisle,  21  Pick.  146;  Griffin  v. 
Sanbornton,  44  N.  H.  246;  Tomlin- 
son  V.  Derby,  43  Conn.  562;  Farrelly 
v.  Cincinnati,  2  Disney,  516.  See 
§§  118,  332,  post. 

"Blagrave   v.    Bristol   Water   Co.,, 
1  Hurlst.  &  N.  369. 
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in  each  case.  TMs  is  undoubtedly  true  with  regard  to  all 
actions  for  negligence  in  matters  of  contract ;  and,  upon 
the  whole,  it  seems  better  to  exclude  from  the  definition 
of  negligence  all  actions  upon  duties  imposed  by  law, 
requiring  more  than  the  exercise  of  care,  skill  and  dili- 
gence. Wherever  an  absolute  duty  to  do  a  certain  thing 
is  imposed,  the  question  ceases  to  be  one  of  negligence.^^ 

§  9a.  Right  limited  by  duty.  —  Everyone  is  entitled  to 
act  or  refuse  to  act  at  his  pleasure,  except  where  his 
doing  so  interferes  with  the  like  freedom  of  others. 
When  this  is  the  case  a  conflict  of  interest  arises  which 
the  law  seeks  to  regulate.  What  one  is  entitled  to  do  or 
have  done  by  another  in  his  intercourse  with  others  is 
called  a  right,  what  he  is  obliged  by  law  to  do  or  refrain 
from  doing  is  called  a  duty.  "  Duty,  then,  as  a  legal 
term,  indicates  the  obligation  to  limit  freedom  of  action 
and  to  conform  to  a  prescribed  course  of  conduct. "  "    . 

§  9b.  Standard  test.  —  The  standard  by  which  to  test 
the  question  of  negligence  vel  non  is  undoubtedly  the 
common  experience  of  mankind;  its  existence  implying 
the  want  of  that  care  and  diligence  which  ordinarily  pru- 
dent men  would  use  under  the  circumstances  of  the  par- 
ticular case."  The  standard  is  universal,^*  unless  in 
those  cases  where  the  law  imposes  an  absolute  liability, 

"  See  Pennsylvania,  etc.  Canal  Co.  L.  E,.  7  Ex.  130  [neglecting  statutory 

V.  Graham,  63  Pa.  St.  290;   Hay  v.  duty  to  fence  fly  wheel].     See  Hayes 

Cohoes  Co.,  2  N.  Y.  159;  McAndrews  v.  Michigan  Central  R.  Co.,  Ill  U.  S. 

V.  CoUerd,  42  N.  J.  Law,  189  ;  Fletcher  228    and   cases   cited   under    §§    268, 

V.  Rylands,  L.  R.  3  H.  L.  330 ;  Couch  279,  post.    The  correctness  of  the  de- 

V.  Steel,  3  El.  &  Bl.  402   [failure  to  cision  in  Couch  v.  Steel  was  doubted 

keep   a   proper   supply   of   medicines  in  Atkinson  v.  Newcastle  Water  Co., 

on  board  ship  as  required  by  stat-  L.  R.  2  Ex.  Div.  441. 
ute]  ;    Blamires    v.    Lancashire,    etc.        "  Beven  on  Negligence,  p.   10    ( 3d 

R.  Co.,  L.  R.  8  Ex.  283  [non-compli-  ed.). 

ance  with   statutory  requirement  to        "  Cotton  Press  Co.  v.  Bradley,  52 

maintain    means    of    communication  Tex.  587. 
between     passengers     and     guards];        "Townes  on  Torts,  266. 
Britton  v.  Great  Western  Cotton  Co., 
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which,  as  stated  in  the  preceding  section,  are  not  within 
the  purview  of  this  work  or  of  other  works  generally  on 
the  same  subject. 

§  10.  Duty  must  be  legal,  not  merely  moral.  —  The 

amount  or  degree  of  care  which  it  is  the  duty  of  any 
person  to  exercise,  in  a  particular  case,  will  be  con- 
sidered; first,  under  the  head  of  degrees  of  care,  and 
next,  under  the  various  titles  into  which  the  practical 
application  of  these  general  principles  is  divided.  But 
it  may  be  well  to  state  here  the  universal  principle  that, 
as  the  duty,  the  breach  of  which  constitutes  negligence, 
must  be  a  legal  duty,  all  duties  of  imperfect  obligation, 
imposed  only  by  generosity,  kindness,  charity  or  even 
abstract  justice,  but  not  by  the  law  of  the  land,  are  neces- 
sarily excluded.  Morally  speaking,  it  would  be  gross 
negligence  for  a  man  of  ordinary  strength  to  let  a  little 
child  lie  helpless  when  it  had  fallen  down,  and  he  could 
easily  raise  it  and  show  it  the  way  home ;  but  human  law 
cannot  impose  such  a  duty,  because  it  would  do  more 
harm  than  good  to  attempt  to  enforce  such  a  duty  by  an 
action  for  damages.  Negligence,  therefore,  as  the  term 
is  used  in  law,  is  confined  to  a  neglect  of  that  kind  and 
degree  of  care  which  the  law  demands.  There  are  many 
cases  in  which  it  might  be  desirable  that  a  greater  degree 
of  care  should  be  used  than  the  law  requires;  but  it  is 
only  the  lack  of  such  care  or  diligence  as  the  law  de- 
mands, in  the  particular  case,  which  constitutes  negli- 
gence." 

"  Dygert  v.  Bradley,  8  Wend.  469.  with  all  due  care,  ran  over  a  child 
Thus,  where  a  stone  was  thrown  whom  he  did  not  see,  and  could  not 
which  hit  plaintiff's  daughter  in  the  reasonably  be  expected  to  see  (Hart- 
eye,  but  it  did  not  appear  to  have  field  v.  Roper,  21  Wend.  615).  Cul- 
been  done  negligently,  the  defendant  pable  negligence  is  the  omission  to 
was  held  not  liable.  Yet  it  was  ob-  do  that  which  a  reasonable,  prudent 
vious  that  there  must  have  been  and  honest  man  would  do,  or  doing 
some  neo'ligence  (Harvey  v.  Dunlop,  that  which  such  a  man  would  not  do 
Hill  &  D.  Supp.  193).  So,  where  in  the  circumstances  of  a  particular 
one  driving  a  wagon  on  the  highway  case  (Kay  v.  Pennsylvania  K.  Co., 
[Law  OF  Neg.    Vol.1  —  2] 
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§  10a.  Generally  a  duty  not  knowingly  to  injure  others 
exists.  —  But  it  must  be  remembered  there  are  few  rela- 
tions or  situations  in  life  in  wMch  the  law  does  not  im- 
pose the  duty  on  everyone  not  to  injure  another  by  his 
acts  or  omissions,  wanting  in  due,  reasonable  or  ordinary 
care  when  harm  is  observable  and  preventable.^"  It  does 
not,  however,  ordinarily  impose  on  the  owner  or  occupier 
of  land  a  duty  to  provide  against  trespassers  injuring 
themselves.  But,  generally,  if  one  violates  the  common 
standard  of  care  in  the  situation  in  which  he  is  placed 
towards  another,  who  is  thereby  injured,  having  thus 
deprived  himself  of  the  defense  of  what  might  otherwise 
have  been  the  exercise  of  his  legal  right,  he  must  respond. 
Legal  and  moral  duty  do  not  correspond,  but  moral  duty 
is  often  the  source  of  legal  duty.^"^ 

§  10b.  Negligence  not  a  specific  tort,  but  an  imputed 
mental  quality.  —  Like  malice  and  fraud,  negligence  is 
not  a  specific  tort,  but  denotes  a  quality  attributed  to 
acts  or  omissions  in  particular  relations  or  under  par- 
ticular circumstances  where  harm  has  resulted.  In  the 
case  of  negligence  such  acts  or  omissions,  except  where 
violative  of  positive  law,  are  ordinarily  innocent  or  in- 
different, except  that  they  are  breaches  of  duty  to  the 
plaintiff,  to  all  persons  in  like  situation  or  relation  or 
to  the  public  generally,  and  have  resulted  in  damage  to 
him.  Notwithstanding  the  absence  of  any  actual  inten- 
tion to  harm  is  of  the  essence  of  negligence,  yet  it- is  only 
by  imputing  an  intention  to  harm  from  the  absence  of 

65  Pa.  St.  269).    Negligence  is  "the  with  the  danger  is  due  by  everyone 

absence  of  care  according  to  the  air-  when  in  a  position  where  it  is  appar- 

cumstances"  (Willes,  J.,  in  Vaughan  ent  that  if  he  does  not  exercise  due 

V.  Taff  Vale  Ey.  Co.,  5  Hurlst.  &  N.  care  he  will  cause  injury  to  another 

679;  adopted  by  Paxson,  J.,  in  Phila-  (Depue  v.   Platson,    100   Minn.   299, 

delphia,   etc.   K.    Co.   v.    Stinger,    78  111  N.  W.  1,  8  L.  R.  A.   (N.  S.)   495 

Pa.  St. -225).     S.  P.,  Bunnell  V.  Ber-  (1907). 

lin   Iron   Bridge   Co.,    66    Conn.    24 ;  '^  Cp.     Beven    on    Negligence     ( 3d 

3  Atl.  533.  ed.),  10. 
™  The  duty  of  care  commensurate 
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care  that  the  act  or  omission  becomes  negligent.  The 
intention  imputed  is  such  as  a  reasonably  prudent  man 
in  the  defendant's  position  at  the  time  would  have  fore- 
seen as  consequent.  Pubhc  policy  requires  that  the  actor 
or  passivist  from  whom  harm  proceeds  should  be  con- 
ceived as  a  man  of  reasonable  prudence  and  as  intending 
the  harm  that  naturally  and  proximately  flows  from  his 
act  or  failure  to  act.  Negligence,  in  last  analysis,  is  a 
constructive  mental  attitude,  direct  evidence  of  which  is 
always  difficult,  often  impossible,  and  generally  quite 
unreliable.  Hence  manifestations  by  conduct  are  relied 
on,  and  are,  in  truth,  far  more  reliable  than  direct  evi- 
dence itself.  The  mind  of  the  average  man  thus  becomes 
of  necessity  the  standard.  By  average  man  in  this  con- 
nection, when  applied  to  one  engaged  in  a  dangerous 
service,  requiring  skill  and  expertness,  is  always  meant 
one  possessing  the  requisite  competency  and  skill  and 
responding  to  judgment  or  conscience  according  to  ordi- 
nary standards.^^ 

§  11.  No  unreasonable  duty  required.  —  The  law  makes 
no  unreasonable  demands.  It  does  not  require  from  any 
man  superhuman  wisdom  or  foresight.  Therefore  no  one 
is  guilty  of  negligence  by  reason  of  failing  to  -take  pre- 
cautions which  no  other  man  would  be  likely  to  take 
under  the  same  circumstances.  If  one  uses  every  pre- 
caution which  the  then  existing  state  of  science  affords,^^ 
and  which  one  of  ordinary  prudence  would  use  under  the 
circumstances,  he  is  not  held  responsible  for  omitting 
other  precautions  which  are  conceivable,^*  even  though, 

^  Cp.    Foundations    of    Legal    Li-  circumstance  of  time,  place  or  per- 

ability    (Street,   T.    A.),   chaps.   VI,  son   (Needham  v.  San  Francisco,  etc. 

VII;    Bigelow   on    Torts    {8th    ed.),  K  Co.,  37  Cal.  410;  Smith  v.  Whit- 

108-110.  tier,  95  Id.  279,  30  Pac.  529;  Elster 

"=  See  Readhead  v.  Midland  R.  Co.,  v.    Springfield,    49    Ohio    St.    82,    30 

L.  R.  4  Q.  B.  379;  McPadden  v.  N.  Y.  N.  E.  274). 

Central,   etc.  R.   Co.,  44  N.  Y.   478.       "'  A  railroad  company  is  not  liable 

Xcgligenee    is    not    absolute    or    in-  for  injuries   caused  by  sparks   from 

trinsic,  but  always  relative  to  some  its  locomotives,  when  it  has  used  all 
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it'  lie  had  used  them,  the  injury  would  certainly  have  been 
avoided.^^  If  he  uses  all  the  skill  and  diligence  which 
can  be  attained  by  reasonable  means,  he  is  not  responsible 
for  failure.^"    The  mere  fact  that  the  precautions  neces- 

the  means  known  to  science  to  ex-  91  Mich.  527,  52  N.  W.  70,  30  Am. 
tinguish  them,  and  Icept  a  reasonable  St.  Rep.  494  (1892). 
watch  upon  the  tracli,  even  though  """The  text  thus  far  is  cited  and 
it  might  have  prevented  tlie  mischief  approved  in  Parrott  v.  Wells,  15 
by  keeping  an  army  of  men  to  watch  Wall.  524  [the  nitro-glycerine  case], 
the  track  and  put  out  the  sparks  A  water-supplying  company  which 
(Rood  V.  N.  Y.  &  Erie  R.  Co.,  18  had  constructed  its  works  upon  the 
Barb.  80 ;  Vaughan  v.  Taff  Vale  R.  best  known  system,  and  kept  them 
Co.,  5  Hurlst.  &  N.  679,  reversing  in  good  order  for  twenty-five  years, 
S.  o.  3  Id.  743;  Philadelphia  R.  Co.  at  the  end  of  which  time  a,  frost  of 
V.  Yeiser,  8  Pa.  St.  366).  For  other  unprecedented  severity  caused  the 
oases  of  duty  to  prevent  spread  of  pipes  to  burst,  held  not  liable  for  in- 
fires  from  locomotives,  see  §§  672,  juries  caused  thereby  (Blyth  v. 
673,  post.  The  mere  fact  that  a  bet-  Birmingham  Water  Co.  11  Exoh. 
ter  method  might  have  been  provided  781).  s.  p.  as  to  a  dam  (Cottrell  v. 
for  putting  a  machine  in  and  out  of  Marshall  Infirmary,  70  Hun,  495,  24 
gear  does  not  prove  negligence  in  not  N.  Y.  Supp.  381).  Instructions  that 
providing  it  (Jacobsen  v.  Cornelius,  a  carrier  was  liable  for  the  fall  of  a 
52  Hun,  377,  5  N.  Y.  Supp.  306).  passenger  "if  the  fall  could  have 
In  Lorimer  v.  St.  Paul  City  R.  Co.,  been  averted  by  the  skill  or  care  of 
•  48  Minn.  391,  51  N.  W.  125,  an  the  defendant,"  were  held  erroneous 
electric  railway  company  was  held  (Chicago,  etc.  R.  Co.  v.  Trotter,  61 
not  liable  for  accidents  resulting  Miss.  417).  Instrucutions  that  a 
from  its  non-use  of  a  device  the  horse  car  company  was  bound,  "  as 
practical  utility  of  which  had  not  far  as  human  foresight  and  care 
then  been  demonstrated,  though  six  would  enable  it,  to  carry  the  plain- 
months  after  the  accident  such  de-  tiff  with  safety,''  held,  erroneous 
vice  was  provided  on  all  its  cars.  Use  (Louisville  R.  Co.  v.  Weams,  80  Ky. 
of  improvement  not  obligatory  un-  420).  s.  p.,  East  Tennessee,  etc.  R. 
til  its  actual  utility  or  superiority  is  Co.  v.  Aiken,  89  Tenn.  245,  14  S.  W. 
demonstrated  by  use  (Alabama,  etc.  1082  [protection  against  contact 
R.  Co.  V.  Moody,  92  Ala.  279,  9  So.  with  machinery] . 
238).  It  is  held  in  some  jurisdic-  '  ^"Taylor  v.  Atlantic  Ins.  Co.,  9 
tions  it  is  sufficient  if  the  defendant  Bosw.  369;  McKinnon  v.  Norcross, 
used  such  precautions  as  were  gen-  148  Mass.  533,  20  N.  E.  183  [furnish- 
erally  used  at  the  time  by  men  of  ing  supply  of  new  rope  to  foreman, 
ordinary  prudence,  in  the  same  busi-  for  derrick,  if  old  one  proved  insuffi- 
ness  and  under  the  same  circum-  cient].  Not  bound  to  adopt  new 
stances  (Rylander  v.  Laursen,  124  devices  until  they  have  been  tested 
Wis.  2,  102  N.  W.  341  (1905)  ;  Wolf  and  approved  (Breig  v.  Chicago,  etc. 
V.  Des  Moines  Elevator  Co.,  126  la.  Ry.  Co.,  98  Mich.  222,  57  N.  W.  118 
659,  98  N.  W.  301,  102  N.  W.  517  (1893),  (injury  from  bursting  of 
(1905).    But  see  McNally  v.  Colwell,  emery-wheel,    held    that    the    manu- 
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sary  to  avoid  injury  to  others  are  so  expensive  as  to  con- 
sume all  the  profits  of  the  business,  is  not  enough  to  show 
that  such  precautions  are  unreasonable."  Where  a  stat- 
ute imposes  a  duty  for  the  pubhc  benefit,  it  is  to  be  pre- 
sumed, in  the  absence  of  very  clear  language  to  the  con- 
trary, that  it  was  only  intended  to  require  the  use  of  care 
and  diligence,  and  not  to  make  any  one,  and  especially 
not  a  public  body,  absolutely  responsible  for  the  per- 
formance of  the  act  prescribed,  when  no  practicable 
degree  of  care  and  diligence  would  have  called  for  such 
performance.^^ 


§  12.  In  determining  duty,  regard  to  be  had  to  era.  — 

In  determining  what  is  the  duty,  the  failure  in  which  con- 
stitutes negligence,  regard  is  to  be  had  to  the  growth  of 
science,  and  the  improvement  in  the  arts,  which  take 
place  from  generation  to  generation ;  ^'  and  many  acts  or 


faeturer  using  such  wheel  was  not 
negligent  because  he  failed  to  use  an 
effective  device  adopted  by  another 
manufacturer).  But  one  is  bound  to 
adopt  such  improved  appliances  as 
are  in  common  use  by  others  engaged 
in  like  business,  under  similar  cir- 
cumstances (Kehler  v.  Schwenk,  144 
Pa.  St.  348,  22  Atl.  910,  13  L.  R.  A. 
374  (1891);  Harley  v.  Buffalo  Car 
Mfg.  Co.,  142  N.  Y.  31,  36  N.  E.  813 
(1894)  ;  Moren  v.  New  Orleans,  etc. 
Ry.  Co.,  125  La.  944,  52  So.  106 
(1910)  ;  Minat  v.  Suavely,  189  Fed. 
725    (1911). 

"Where  plaintiff,  passing  along  a 
road,  was  injured  by  defendant's 
negligently  blasting  without  cover- 
ing the  mine,  the  defendant  cannot 
answer  that  the  profits  of  the  busi- 
ness do  not  warrant  the  expense  of 
such  precautions.  The  question  of 
necessity  is  for  the  jury  (Beau- 
champ  V.  Saginaw  Mining  Co.,  50 
Mich.  163). 


^'  Hence,  a  public  body,  charged  by 
statute  with  a  duty,  absolute  in 
terms,  to  cleanse  its  sewers,  is  not  to 
be  held  liable  for  not  keeping  its 
sewers  cleansed  at  all  events  and 
under  all  circumstances  (Hammond 
V.  St.  Pancras,  L.  R.  9  C.  P.  316). 
The  defendant's  charter  required  it 
to  maintain  booms  "  sufficiently 
strong  to  secure  all  the  lumber  con- 
tained therein.''  Held,  not  to  re- 
quire the  performance  of  what  in 
the  nature  of  the  case  cannot  be  per- 
formed; that  if  the  defendant's 
boom  broke  from  inevitable  acci- 
dent, the  defendant  was  not  respon- 
sible (Brown  v.  Susquehanna  Boom 
Co.,  109  Pa.  St.  57,  1  Atl.  156).  To 
same  effect  is  Murray  v.  N.  Y.  Cen- 
tral R.  Co.,  3  Abb.  Ct.  App.  339 
[railroad  fence  blown  down  in  night 
time].     See  §  282,  post. 

^°  See  Meier  v.  Pennsylvania  R.  Co., 
64  Pa.  St.  225  and  eases  supra. 


§    12aJ  NEGLIGENCK    GENBKALLY.  22 

omissions  are  now  evidence  of  gross  carelessness,  which 
a  few  years  ago  would  not  have  been  culpable  at  all,  as 
many  acts  are  now  consistent  with  great  care  and  skill, 
which  in  a  few  years  will  be  considered  the  height  of 
imprudence.  Thus,  the  introduction  of  the  steam  engine 
has  made  it  necessary  that  more  care  should  often  be 
used  in  the  management  of  horses  than  was  formerly 
necessary;  the  invention  of  the  safety  lamp  made  it' a 
careless  act  to  enter  a  bituminous  coal  mine  with  an  open 
candle ;  and  the  invention  of  improved  tools,  machinery, 
and  modes  of  working,  has  made  it  negligent  to  use  old- 
fashioned  and  more  dangerous  ones.^° 

§  12a.  Customary  acts  or  customary  manner  of  their 
performance.  —  The  custom  of  others  engaged  in  the 
same  pursuit,  though  generally  admissible  in  evidence  by 
either  party  as  tending  to  show  negligence  or  the  con- 
trary, is  not  conclusive.^^    "  What  usually  is  done  may 

"  Defendant's  servant  was  drilling  the  train ;  and  whether  dangerous, 
a  hole  in  a  gas-main,  in  a  thorough-  and,  if  so,  whether  the  company 
fare,  using  for  the  purpose  a  "  dia-  exercised  reasonable  care  to  prohibit 
viiond  point"  chisel,  which  caused  it  (Walton  v.  New  York,  etc.  Co., 
particles  of  iron  to  fly  off,  ani  in-  139  Mass.  556;  Walker  v.  Hannibal, 
jurcd  plaintiff's  eye.  Held,  that  the  etc.  Co.,  121  Mo.  575;  Snow  v.  Fitch- 
accident  would  have  been  avoided  by  burg  R.  Co.,  136  Mass.  552,  dis- 
drilling  or  screening,  and  defendant  tinguished).  If  the  act  was  dan- 
was  liable  (Cleveland  v.  Spier,  16  gerous  in  its  nature,  a  custom  no  de- 
C.  B.  N.  S.  399,  §  673,  post).  The  fense.  A  railroad  company  owes  a, 
fact  that  shafts  having  projecting  duty  to  those  using  the  streets  to 
bolts  were  in  common  use  in  mines  use  reasonable  care  to  prevent  acts 
without  being  covered  will  not  re-  dangerous  to  them  by  those  on  its 
lieve  a  mining  company  from  lia-  trains  (Fletcher  v.  Baltimore,  etc. 
bility  for  injuries  caused  by  un-  E.  Co.,  168  U.  S.  135  (1897).  "It 
guarded  bolts  (Homestake  Min.  Co.  is  practically  the  universal  rule  that 
V.  Fululerton,  16  C.  C.  A.  545,  64  custom  or  usage  will  not  justify  a 
Fed.  923.)  negligent    act"     (Hamilton    v.    Chi- 

"^When  a  servant  of  the  company  cago,  etc.   Ry.   Co.,   124   N.  W.    (la. 

was    injured   by   timber   carried    for  Sup.  Ct.)    363).     Controlling  test  is 

personal  accommodation  of  other  em-  not  what  others  have  done,  but  what 

ployees,  held,  it  was  for  the  jury  to  a.  prudent  man  would   do    (Chicago, 

say  whether  custom  was  proved  and  etc.  R.   Co.   v'.  Moore,   166   Fed.   663, 

acquisced   in  by   those  in   charge   of  93    C.    C.   A.   357    (1909).      Contra: 
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be  evidence  of  what  ought  to  be  done,  but  what  ought  to 
be  done  is  fixed  by  a  standard  of  reasonable  prudence, 
whether  it  usually  is  complied  with  or  not. ' ' ""  And  it  has 
been  held  that  evidence  of  the  usual  method  of  doing  the 
particular  business  may  be  received  mthout  such  evi- 
dence as  is  in  general  necessary  to  establish  a  custom/^ 

§  13.  Violation  of  duty  imposed  by  statute  or  ordi- 
nance. —  The  violation  of  any  statutory  or  valid  munici- 
pal regulation,  established  for  the  benefit  of  private  per- 
sons, is  of  itself  sufficient  to  prove  such  a  breach  of  duty 
as  will  sustain  a  private  action  for  negligence,  brought 
by  a  person  belonging  to  the  protected  class,  if  the  other 
elements  ^f  actionable  negligence  concur.^*     Thus,  the 


Bandekow  v.  Chicago,  etc.  Ry.  Co., 
136  Wis.  341,  117  N.  W.  812  (1908.) 
Known  iiabitual  negligent  method  of 
doing  worlc  cannot  transfer  the  mas- 
ter's obligation  to  the  servant  ( Hous- 
ton, etc.  Ry.  Co.  v.  Turner,  99  Tex. 
547,  91  S.  W.  562  (1906);  but  see 
Gulf,  etc.  Ry.  Co.  v.  Huyett,  99  Tex. 
631,  92  S.  W.  454  (1906),  and  St. 
Louis,  etc.  Ry.  Co.  v.  Brisco,  100 
Tex.  354,  99  S.  W.  1020   (1907). 

'^  Texas,  etc.  Ry.  Co.  v.  Behymer, 
189  U.  S.  468,  47  L.  Ed.  905,  23 
Sup.  Ct.  Rep.  622   (1902). 

'^  Fritz  V.  Western  Union  Tel.  Co., 
25  Utah,  263,  71  Pac.  209   (1903). 

Tslote.  Custody  of  collaterals,  such 
care  as  banks  of  common  prudence 
exercise  (Baltimore  Tliird  Xat'l  Bank 
V.  Boyd,  44  Md.  47,  22  Am.  Rep.  35 
(1876).  Traveler  injured  by  un- 
finished sidevralk,  the  test  of  negli- 
gence is  the  ordinary  usage  of  busi- 
ness (Beck  V.  Hood,  185  Pa.  St.  32, 
39  Atl.  842  (1898).  Thawing  dyna- 
mite, test  is  usage  of  persons  of 
ordinary  prudence  (Bertha  Zinc  Co. 
v.  Martin's  Admr.,  93  Va.  791,  22 
S.  E.  869,  70  L.  R.  A.  999  (1896). 
Construction  of  building,  evidence  of 


customary  method  not  admissible 
(Hansell,  etc.  Foundry  v.  Clark,  214 
111.  399,  73  N.  E.  787  (1905).  Neg- 
ligent, but  customary  manner  of 
building  at  the  time,  inadmissible 
(O'Connor  v.  Andrews,  81  Tex.  38,  16 
S.  W.  628  (1891).  On  the  admis- 
sibility of  such  evidence  see  also 
Gardner  v.  Friederich,  25  App.  Div. 
521,  49  N.  Y.  Supp.  1077,  163  N.  Y. 
568,  57  N.  E.  1110  (1900). 

''*So  held,  as  to  statutes  (Union 
Pac.  R.  Co.  v.  McDonald,  152  U.  S. 
262,  14  S.  Ct.  619;  Queen  v.  Dayton 
Coal,  etc.  Co.,  95  Tenn.  458,  32  S.  W. 
460  [child  employed  in  niining,  con- 
trary to  statute,  can  recover  there- 
for] ) .  So  held,  as  to  city  ordinances 
( Jetter  v.  Harlem  R.  Co.,  2  Abb.  Ct. 
App.  458  [running  train  at  greater 
speed  than  allowed  by  city  ordi- 
nance] ;  Massoth  v.  Delaware,  etc. 
Canal  Co.,  64  N.  Y.  524  [violation  of 
ordinance  as  to  rate  of  speed  at 
street  crossing]  ;  McGrath  v.  N.  Y. 
Central  R.  Co.,  63  Id.  522;  Lane  v. 
Atlantic  Worlcs,  111  Mass.  136; 
Toledo,  etc.  R.  Co.  v.  Deacon,  63  111. 
91 ;  Devlin  v.  Gallagher.  6  Daly,  494; 
Langhoff  v.   Milwaukee,   etc.   E.   Co., 
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violation  of  a  statute  or  ordinance  regulating  the  speed 
of   vehicles,   horses,    or   trains,^^    or   requiring    special 

19  AYis.  515;  Mueller  v.  Milwaukee  fell   through   an   unguarded  elevator 

R.  Co.,  86  Id.  340,  56  N.  W.  914).  shaft,    held    that    the    act    requiring 

On  this  point.  Brown  v.  Buffalo,  etc.  such    open    shafts    to    be    guarded, 

E.  Co.,  22  N.  Y.   191,  is  completely  though   expressed   in   general   terms, 

overruled   (Massoth  v.  Delaware,  etc.  was    restrained   by    its    title    to    the 

Canal  Co.,  sujjra ) .    Violation  of  city  protection  of  employees ;  "  In  an  ac- 

ordinance   does   not,   however,   neces-  tion   for   neglect   of   duty,    it   is   not 

sarily  make  injury  willful    (Illinois,  enough  for  the  plaintiff  to  show  that 

etc.   R.   Co.  V.   Hetherington,   83   111.  the   defendant  neglected  a  duty  im- 

510).     There  are  cases   in  which  it  posed  on  him  by  statute  for  the  bene- 

was   decided  that  this   principle  ap-  fit  of  somebody  else,   and  that  such 

plied  to  city  ordinances    (Heeney  v.  person  would  not  have  been  injured 

Sprague,  11  R.  I.  456;  Phila.,  etc.  R.  if  the  duty  had  been  performed,  but 

Co.  V.   Ervin,   89  Pa.   St.   71).     But  he  must  also  show  that  the  duty  was 

such  ruling  was  not  necessary  to  a  imposed  for  his  benefit,  or  was  one 

decision,      and      the      overwhelming  which    the    defendant    owed    to    him 

weight  of  authority  is  against  them,  for  his  protection"). 
They   are  well   reviewed   in   Bott  v.        °°  Beisiegel  v.  N.  Y.  Central  R.  Co., 

Pratt,  33  Minn.  323,  23  N.  W.  237.  14  Abb.  N.  S.  29;   Pennsylvania  Co.. 

A  mere  request  of  village  authorities  v.  Conlan,  101  111.  93;  Baltimore  R. 

to  a  railroad  company,  to  erect  gates  Co.  v.  McDonnell,  43  Md.  552 ;  Liddy 

at  street  crossings,  imposed  no  duty  v.    St.    Louis,    etc.    R.    Co.,    40    Mo. 

upon   the  latter   to   do   so    (Daniels  506;   Langhoff  v.  Milwaukee,  etc.  R. 

V.    Staten    Island,    etc.    R.    Co.,    125  Co.,  19  Wis.  515;  Hoppe  v.  Chicago,. 

N.  Y.  407,  26  N.  E.  466.     Compare  etc.   R.   Co.,    61    Id.    357,   21    N.    W. 

Merrigan  v.  Boston,  etc.  R.  Co.,  154  227 ;  St.  Louis,  etc.  R.  Co.  v.  Mathias, 

Mass.   189,  28  N.  E.   149;   Williams  50  Ind.  65;  Pennsylvania  Co.  v.  Hen- 

V.  Chicago,  etc.  Ry.  Co.,  135  111.  491,  sil,  70  Id.  569;  Cleveland,  etc.  R.  Co. 

26  N.  E.  661,  25  Am.  St.  Rep.  397,  v.  Harrington,  131  Id.  426,  30  N.  E. 

11  L.  R.  A.  352   (1891),   (statute  re-  37;  Pennsylvania  Co.  v.  Horton,  132 

quiring    signals    on    approaching    a  Ind.   189,  31   N.  E.  45;   Bluedorn  v. 

public  crossing  are  for  the  protection  Missouri  Pac.  R.   Co.,   108  Mo.   439, 

of  those  using  the  crossing,  and  ac-  18    S.    W.    1103;    Dahlstrom    v.    St. 

tion     cannot    be    maintained    by    a  Louis,  etc.  R.   Co.,   108  Mo.  525,   18 

farmer    ploughing    in    his    field,    in-  S.  W.  919;  South,  etc.  Ala.  R.  Co.  v. 

jured    by    the    fright    of    his    team,  Donovan,    84    Ala.    141,    4    So.    142, 

caused  by  the  sudden  appearance  of  and  cases'  supra;   Seaboard  Air  Line 

the  train,  no  preliminary  signal  hav-  Ry.  Co.  v.  Smith,  53  Fla.  375,  43  So. 

ing  been  given);   Hamilton  v.  Min-  235    (1907);    O'Brien   v.    Wisconsin, 

neapolis  Desk  Mfg.  Co.,  78  Minn.  3,  etc.  Ry.  Co.,   119  Wis.  7,  96  N.  W. 

80  N.  W.  693,  79  Am.  St.  Rep.  350  424    (1903)  ;   Rowe  v.   Southern  Ry. 

(1899),   (where  the  plaintiff,  a  mem-  Co.,   71    S.   E.    (S.    C.)    833    (19in 

her  of  the  fire  department,  while  en-  [city     ordinance     limiting     rate     of 

deavoring  to  extinguish   a  fire   in   a  speed  to  10  miles  an  hour], 
building    under    defendant's    control. 
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signals  or  warnings  to  be  given  upon  their  approach,^" 
or  lights  to  be  shown,"  or  requiring  buildings  to  have 
fire  escapes,^^  trap  doors,^°  or  requiring  "  splices  "  on 
electric  wires  to  be  perfectly  insulated,*"  is  such  a  breach 
of  duty  as  may  be  made  the  foundation  of  an  action  by 
any  person  belonging  to  the  class  intended  to  be  pro- 
tected by  such  a  regulation,  provided  he  is  specially  in- 
jured thereby.  The  violation  of  such  a  statute  of  the 
United  States  may  be  made  the  basis  of  an  action  for 
negligence  in  a  State  court.*^  These  principles  apply,  not 
only  where  the  statute  or  ordinance  declares  that  per- 
sons violating  it  shall  be  Uable  for  any  damage  sustained 
by  reason  of  its  breach,"^  but  also  where  it  contains  no 
such  provisions,  and  simply  imposes  a  penalty  by  way  of 
fine  or  otherwise,  for  disobedience.*^  Nor  is  the  plaintiff, 
in  such  a  case,  bound  to  prove  that  the  act  required  by 


^°  Such  as  sounding  bell  or  whistle 
(McGrath  v.  N.  Pacific  R.  Co.,  63 
X.  Y.  522 ;  Jetter  v.  Harlem  R.  Co., 
2  Abb.  Ct.  App.  458;  Lane  v.  Atlan- 
tic Works,  111  Mass.  136;  Howen- 
stein  V.  Pacific  R.  Co.,  55  Mo.  33; 
Chicago,  etc.  R.  Co.  v.  Boggs,  101 
Ind.  522;  Baltimore,  etc.  R.  Co.  v. 
Walborn,  127  Ind.  142,  26  N.  E.  207; 
Evans  v.  Concord  R.  Co.  (N.  H.)  21 
Atl.  105;  Kenney  v.  Hannibal,  etc. 
R.  Co.,  105  Mo.  270,  16  S.  W.  837; 
Western  Railway  v.  Sistrunk,  85  Ala. 
352,  5  So.  79;  Denver,  etc.  R.  Co.  v. 
Ryan,  17  Colo.  98,  28  Pae.  79;  San 
Antonio,  etc.  R.  Co.  v.  Bowles,  88 
Tex.  634,  32  S.  W.  880 ;  East  Tennes- 
see, etc.  R.  Co.  V.  Winters,  85  Tenn. 
240,  1  S.  W.  790  [a  peculiar  stat- 
ute] ;  Houston,  etc.  Ry.  Co.  v. 
O'Neal,  91  Tex.  671,  47  S.  W.  95 
(1898)  ;  Spiller  v.  St.  Louis,  etc.  Ry. 
Co.,  112  Mo.  App.  491,  87  S.  W.  43 
(1905);  Louisville,  etc.  Ry.  Co.  v. 
IMalloy,  28  Ky.  L.  Rep.  1113,  91  S.  W. 
685  (1906);  Swisher  v.  Interurban 
Ry.  Co.,  130  N.  W.  (la.)  404  (1911). 


"Whittaker  v.  Harlem  R.  Co.,  51 
N.  Y.  Sup.  287. 

'^Pauley  v.  Steam  Gauge,  etc.  Co.,, 
131  N.  Y.  90,  29  N.  E.  999,  30  Id. 
865;  McLaughlin  v.  Armfield,  58 
Hun,  376,  12  N.  Y.  Supp.  164;  Gor- 
man V.  McArdle,  67  Hun,  484,  22 
N.  Y.  Supp.  479;  The  Prank  P.  Lee, 
34  Fed.  480,  affirming  30  Id.  277. 
But  compare  Maker  v.  Slater  Mill 
Co.,  15  R.  L  112,  23  Atl.  63. 

'"McRickard  v.  Flint,  114  N.  Y. 
222,  21  N.  E.  153;  Freeman  v.  Glens 
Falls  Mill  Co.,  61 'Hun,  125,  15  N.  Y. 
Supp.  657. 

"  Clements  v.  Louisiana  Electric 
Light  Co.,  44  La.  Ann.  692,  11  So.  51. 

"Carroll  v.  Staten  Island  R.  Co., 
58  N.  Y.  126;  Van  Norden  v.  Rob- 
inson, 45  Hun,  567  [steamboat  not 
inspected]. 

^""This  was  the  case  in  Carroll  v. 
Staten  Island  R.  Co.,  supra. 

'"Most  of  the  oases  already  cited 
belong  to  this  class,  especially  under 
note  34  of  this  chapter. 
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the  law  was  one  wMcli,  by  its  nature,  was  essential  to  the 
exercise  of  due  care  by  the  defendant.**  It  is  held  in  New 
York/°  and  Pennsylvania,*"  that  the  violation  of  a  statute 
or  ordinance  of  this  kind  is  not  negligence  as  matter  of 
law,  but  only  "  some  evidence  of  negligence."  In  other 
States,  such  as  Georgia,  Indiana,  Missouri,  Wisconsin, 
Minnesota  and  Colorado,  such  violation  is  "  negligence 
per  se."  "  It  seems  to  us  that  the  true  rule  is,  in  all  such 
cases,  that  the  violation  of  such  a  statute  or  ordinance 
should  always  be  deemed  presumptive  evidence  of  negli- 
gence, which,  if  not  excused  by  other  evidence,  including 
all  the  surrounding  circumstances,  should  be  deemed  con- 
clusive. But,  if  it  appears  upon  the  whole  evidence  that 
the  circumstances  were  such  as  would  convince  a  prudent 
man  that  the  real  object  which  the  legislators  had  in 
view  would  be  much  better  served  by  the  breach  of  a 

"Jetter  v.  N.  Y.  &  Harlem  R.  Co.,  1041;  Keim,  v.  Union  E.  Co.,  90  Mo. 

2  Abb.   Ct.  App.  458;   Sluder  v.   St.  314,  2  S.  W.  427;  Platte,  etc.  Canal 

Louis  Transit  Co.,   189  Mo.   107,  88  Co.  v.  Dowell,  17  Colo.  376,  30  Pac.  68. 

S.  W.  648,  5  L.  R.  A.    (N.  S.)    186  Violation  of  statutes  and  ordinances 

with  monographic  note   ( 1905 ) .     See  have  also  been  held  negligence  per  se 

Mills   V.   Missouri,   etc.   Ry.    Co.,   94  in   Texas,   Houston,   etc.   Ry.   Co.   v. 

Tex.  242,  59  S.  W.  874    (1901).  Wilson,  60  Tex.  142  (1883)  ;  Gossett 

"  Knupfle     V.     Knickerbocker     Ice  v.   Citizens'   Ry.   Co.,   96   Tex.    1,   69 

Co.,  84  N.  Y.  488,  applied  to  statutes ;  S.    W.    976     (1902);    in    California, 

McRickard  v.  Flint,   114  N.  Y.  222,  Finn  v.  Clark,  103  Pac.  944   (1909)  ; 

21  N.  E.  153.    See  the  first  case  criti-  in   South   Carolina,   Lindler  v.   Rail- 

eised  and  disapproved  (Bott  v.  Pratt,  road  Co.,  84  S.  C.  536,  66  S.  E.  995 

33   Minn.    323,   23   N.   W.   237)    but  (1910)  ;  in  Alabama,  Smith  v.  Wolf, 

reaffirmed     (Moore    v.    Gadsden,    93  49  So.  395  ( 1909)  ;  and  in  Nebraska, 

N.  Y.  12 ;  Rochester  V.  Campbell,  123  Vandeveer    v.    Moran,     112    N.     W. 

Id.    405;    Chrystal   v.   Troy,   etc.   R.  (1907).     Negligence  cannot  be  predi- 

Co.,  124  Id.  519).  cated  on  violation  of  statute  or  ordi- 

"  Connor  v.  Electric  Traction  Co.,  nance   alone  when   act  prohibited   is 

173  Pa.  St.  602,  34  Atl.  238.  itself  indifferent,  and  no  duty  exists 

"Western,   etc.   R.    Co.   v.   Young,  independently    (Field  v.  Gowdy,   199 

81  Ga.  397,  7  S.  E.  912;  Central  Rail-  Mass.    568,    85    N.    E.    884    (1908); 

road,  etc.  Co.  v.  Curtis,  87  Ga.  416,  prima    facie    evidence    of    negligence 

13  S.  E.  757;  Indiana,  etc.  R.  Co.  v.  (Shields  v.   Pugh,   107  N.  Y.   Supp. 

Barnhart,  115  Ind.  399,  16  N.  E.  121;  604,     122    App.    Div.    586     (1907); 

Bott  V.  Pratt,  33  Minn.  323,  23  N.  W.  O'Donnell  v.  Riter  Conly  Co.,  124  111. 

237;    Smith  v.  Milwaukee  Builders',  App.  544   (1906). 
etc.   Exch.,   91   Wis.   360,   64   N.   W. 
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technical  rule  than  by  its  strict  observance,  the  defend- 
ant should  not  be  held  guilty  of  negligence  in  such  a 
breach.  And  such  negligence  may  not  necessarily  war- 
rant recovery  of  damages ;  for  it  must  be  a  cause  of  the 
injury.**  It  is  certainly  wrong  to  instruct  a  jury  that  mere 
proof  of  such  negligence  entitles  the  plaintiff  to  recover.*" 
It  is  said,  under  special  circumstances,  the  jury  might 
excuse  an  omission  to  give  signals,  required  by  a  statute, 
as  prudent  under  those  circumstances.'*'' 

§  13a.  Regulations,    whether   for   the   public   benefit 
only,  or  for  the  benefit  of  individuals  as  well.  —  The 

nature  of  the  duty  and  the  benefits  to  be  accomplished 
through  its  performance  must  generally  determine 
whether  it  is  a  duty  to  the  public  in  part  or  exclusively, 
or  whether  individuals  may  claim  that  it  is  a  duty  imposed 
in  whole  or  in  part  for  their  especial  benefit."  If  the 
duty  is  due,  not  to  the  city  as  a  municipal  body,  but  to 
the  public,  considered  as  composed  of  individual  persons, 

•"^  Christner     v.     Cumberland,     etc.  only;    restricting    the    effect    of    the 

Coal  Co.,  146  Pa.  St.  67,  23  Atl.  221;  sanctionary      provision      that      "he 

Bott  V.  Pratt,  supra.  shall     be     liable     to     the     city     for 

"Van  Raden  v.  N.  Y.,  New  Haven,  the    amount   of    all    damages    which 

etc.    R.    Co.,    56    Hun,    96,    8    N.    Y.  shall   be   recovered   against   the   city 

Supp.  914.  for  any  accident  or  injury  occurring 

""  Wakefield  v.  Connecticut,  etc.  E.  by    reason    of    such    neglect,"    to    a 

Co.,   37  Vt.  330;   recognized  in  Bott  recovery     over     by     the     city.       No 

V.    Pratt,    supra;    and    see    Central  authority    is    cited,    but    the    court 

Railroad,  etc.  Co.  v.  Brunswick,  etc.  seems    appalled    by    the    extent    and 

R.  Co.,  87  Ga.  386,  13  S.  E.  520;  and  variety   of   the   liability   that   would 

see  §  27,  post.  be  imposed  by  a  different  construc- 

"'  But  the  court,  in  Taylor  v.  tion.  To  the  same  effect,  Kirby  v. 
Lake  Shore,  etc.  Ry.  Co.,  45  Boylston  Mkt.  Assn.,  14  Gray,  259; 
Mich.  74,  having  announced  this  Flynn  v.  Canton  Co.,  40  Md.  312; 
clear  doctrine,  says,  upon  looking  Gardner  v.  Rhodes,  114  Ga.  929,  41 
at  the  entire  general  act  of  Michi-  S.  E.  63,  57  L.  R.  A.  749  (1902). 
gan,  adopted  in  1873,  for  the  incorpo-  Held,  that  ordinance  requiring  fire- 
ration  of  cities,  of  which  the  section  proof  shutters  created  no  duty  to  in- 
in  question,  requiring  the  removal  by  dividuals  to  whose  premises  fire  was, 
abutting  owners  of  snow  and  ice  from  due  to  their  absence,  communicated 
sidewalks,  is  a  part,  that  it  was  in-  (Moore  v.  Godsden,  93  N.  Y.  12 ; 
tended  for  the  benefit  of  the  public  Heery    v.    Sprague,    11    R.    I.    456; 
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each  person  specially  injured  by  the  breach  of  the  obliga- 
tion is  entitled  to  his  individual  compensation,  and  to  an 
action  for  its  recovery/^  And  in  such  case,  for  damages 
paid,  the  municipality  has  its  action  over  against  the 
property  owner.^* 

§  14.  A  personal  duty  cannot  be  delegated.  —  One  who 

is  personally  bound  to  perform  a  duty  cannot  relieve  him- 
self from  the  burden  of  such  obligation  by  any  contract 
which  he  may  make  for  its  performance  by  another  per- 
son. Therefore,  the  fact  that  he  may  have  used  the  ut- 
m.ost  care  in  selecting  an  agent  to  perform  this  duty,^*  or 
that  he  has  entered  into  a  contract  with  any  person  by 
which  the  latter  undertakes  to  perform  the  duty,  is  no 
excuse  to  the  person  upon  whom  the  obligation  originally 
rested,  in  case  of  failure  of  performance.  His  obligation 
is  to  do  the  thing,  not  merely  to  employ  another  to  do  it."*^ 

Rochester    v.    Campbell,    123    N.    Y.  something  which   there  was   a,  legal 

405 ;    Hartford  v.   Talcott,   48   Conn,  obligation   on   him   to   perform,    and 

525 ) .  the    liability    for    the    negligence    of 

"Hayes  v.  Michigan  Cent.  Ry.  Co.,  those  who  are  employed  in  the  work. 

Ill   U.   S.   228,   4   Sup.   Ct.   369,   28  Williams,  J.,  said:  "If  the  perform- 

L.  Ed.  410.     See  also  Sluder  v.   St.  ance  of  the  duty  be  omitted,  the  fact 

Louis  Tr.  Co.,  189  Mo.  107,  88  S.  W.  of  his  having  intrusted  it  to  a  person 

648,  5  L.  R.  A.   (X.  S.)    186   (1905),  who  also  neglected  it,   furnishes   no 

with  monographic  note   (1900).  excuse,   either    in   good    sense   or   in 

^  City  of  San  Antonio  v.  Talerico,  good    law."      See    Mersey    Docks    v. 

98  Tex.   151,  81  S.  W.  518    (1904)  ;  Gibbs,  L.  R.  1  H.  L.  93,  where  many 

Same  v.  Smith,  94  Tex.  266,  59  S.  W.  cases    on    this    point    are    reviewed; 

1109  (1901).  Blackstock  v.  N.  Y.   &  Erie  R.   Co., 

"Rochester  White  Lead  Co.  v.  20  N.  Y.  48  [carrier's  failure  to  de- 
Rochester,  3  N.  Y.  463  [constructing  liver  freight,  caused  by  servants' 
street  sewer]  ;  Grote  v.  Chester,  etc.  strike]  ;  Weed  v.  Panama  R.  Co.,  17 
R.  Co.,  2  Exch.  251.  But  see  Sutton  N.  Y.  362  [detention  of  passenger 
V.  Clarke,  6  Taunt.  29 ;  Hall  v.  Smith,  train  by  company's  servants] .  See 
2  Bing.  156.  §   176,  post.     One  contracting  to  do 

^°Hole  V.   Sittingbourne  R.   Co.,  6  an  unlawful  thing,   such  as  making 

Hurlst.  &  N.  488;  Pickard  v.  Smith,  excavations  in  a  highway,  or  cutting 

10  C.  B.  N.  S.  480.    In  the  latter  case  into  a  party-wall  and  the  like,  cannot 

the  distinction  is  clearly  pointed  out  relieve  himself  from  liability  by  hav- 

between  the  responsibility  of  a  person  ing     the     contractor     stipulate     to 

who    causes    something    to    he    done  guard   against   accidents    (Dygert  v. 

which  is  wrongful,  or  fails  to  perform  Schenck,    23    Wend.    446;     Congreve- 
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Thus,  a  municipal  corporation,  bound  to  repair  its  streets, 
is  not  relieved  from  liability  for  non-repair  by  the  fact 
that  it  has  made  a  contract  for  such  repairs  with  a  re- 
sponsible and  competent  person;^'  and  a  railroad  com- 
pany cannot  defend  itself  against  the  claims  of  pas- 
sengers for  injuries,  by  showing  that  it  has  employed  the 
best  servants  that  it  could  possibly  obtain,"  or  purchased 
its  locomotives  and  cars  at  the  best  factories.^* 


V.  Smith,  18  N.  Y.  79;  Creed  v. 
Hartmann,  29  Id.  591 ;  Hawver  v. 
Whalen,  49  Ohio  St.  69,  29  X.  E. 
1049;  Waller  v.  Lasher,  37  111.  App. 
609. 

""Storrs  V.  Utica,  17  N.  Y.  104; 
Grote  V.  Chester,  etc.  R.  Co.,  2  Exoh. 
251;  Allen  v.  Hay  ward,  7  Q.  B.  960. 
It  is  no  excuse  for  a  city,  leaving  a 
street  unliglited  at  night,  that  the 
city  had  contracted  with  another  to 
light  the  street  (Hayes  v.  West  Bay 
City,  91  Mich.  418,  15  N.  W.  1067). 
For  other  cases  see  §  297,  post. 

"  Thus,  if  by  reason  of  work  done 
by  a  railroad  company  in  the  neigh- 
borhood of  their  track,  a  stone  rolls 
on  the  trade  and  obstructs  it,  that 
•work  being  such  that  any  negligence 
in  its  performance  would  be  liliely  to 
cause  such  an  obstruction,  they  are 
liable  to  a  passenger  for  an  acci- 
dent caused  by  the  obstruction,  al- 
though they  employed  a  skilled  con- 
tractor to  perform  the  work  (Vir- 
ginia, etc.  E.  Co.  V.  Sanger,  15  Graft. 
230). 

™Hegeman  v.  Western  R.  Co.,  13 
N.  Y.  9.  The  proposition  that  duties 
can  never  be  shifted  has  not  been 
thought  in  some  jurisdictions  to  for- 
bid agreements,  express  or  implied, 
by  general  rules  or  speoifio  notice, 
of  the  servant  to  inspect  the  ma- 
chinery ,  tools  or  apparatus  with 
which  he  works,  and  his  consequent 
•waiver  of  liability  by  the  master  for 


such  defects  as  were  discoverable  by 
such  reasonable  inspection,  notwith- 
standing the  master's  common-law  re- 
sponsibility (Pratt  V.  Lake  Shore 
Ry.  Co.,  63  Hun,  616,  18  N.  Y.  Supp. 
682;  LaCroy  v.  New  York,  etc.  Ry., 
132  N.  Y.  570,  30  N.  E.  391;  Rich- 
mond, etc.  Ry.  Co.  v.  Dudley,  90  Va. 
304,  18  S.  E.  274.  But  it  has  been 
wisely  said:  "As  a  general  rule,  the 
servant  is  not  required  to  inspect  the 
tools  or  other  instrumentalities  fur- 
nished by  the  master  for  the  per- 
formance of  his  duties.  We  think  he 
does  assume  the  risk  of  such  defects 
as  fall  under  his  observation  and  of 
such  patent  defects  as  a  man  of  ordi- 
nary capacity  and  prudence  would 
necessarily  observe  in  them  in  using 
them  to  do  their  work.  Can  the  mas- 
ter by  a  mere  notice  or  contract  ab- 
solve himself  from  the  primary  duty 
of  furnishing  safe  instrumentalities 
in  the  first  instance?  We  doubt  it. 
We  think,  however,  that  it  is  not  un- 
reasonable to  require  his  servants  to 
examine  instrumentalities  already  in 
use  in  order  to  ascertain  whether 
they  are  in  good  order.  Hence  we 
think  a  rule  to  require  servants  to 
inspect  their  tools,  etc.,  ought  to  be 
construed  as  applying  only  to  those 
already  in  use.  But  in  any  event, 
in  order  to  make  a  rule  binding  upon 
a  servant,  it  should  be  brought  to  his 
knowledge."  Adams  v.  Gulf,  etc.  Ry. 
Co.,  101  Tex.  5,  102  S.  W.  96  (1907). 
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§  15.  No  negligence  where  there  is  no  breach  of  duty. 

—  As  a  matter  of  course,  there  can  be  no  negligence 
where  there  is  no  breach  of  duty.  It  must  appear,  there- 
fore, not  only  that  the  defendant  owed  a  duty,  but  also 
that  he  did  not  perform  it.  If,  therefore,  the  accident 
complained  of  was  inevitable,  it  is  not  a  case  of  negli- 
gence. 

§  16.  Inevitable  accident.  —  Inevitable  accident  is  a 
broader  term  than  "  the  act  of  God."  That  implies  the 
intervention  of  some  cause  not  of  human  origin  and  not 
controllable  by  human  power.^^  An  accident  is  inevita- 
ble, if  the  person  by  whom  it  occurs  neither  has,  nor  is 
legally  bound  to  have,  sufficient  power  to  avoid  it  or  pre- 
vent its  injuring  another.""  In  such  a  case,  the  essential 
element  of  a  legal  duty  is  wanting ;  and  it  cannot,  there- 
fore, be  a  case  of  negligence.  Therefore,  no  one  can  be 
made  responsible  for  damage  caused  to  another  by  an 
act  which  is  strictly  lawful  under  all  the  circumstances, 
unless  he  has  been  negligent  in  the  manner  of  doing  the 
act."^     Thus,  a  carrier,  who  had  unwittingly  received  a 

™  Nugent  V.  Smith,  L.  R.  1  C.  P.  legally  bound  to  have  sufficient  power 
Div.  423 ;  Forward  v.  Pittard,  1  T.  R.  to  avoid  it  or  prevent  its  injuring 
27;  Merritt  v.  Earle,  29  N.  Y.  115;  another;  and  in  such  case,  the  essen- 
Hays  V.  Kennedy,  41  Pa.  St.  378.  tial  element  of  legal  duty  being  want- 
See  Blythe  v.  Denver,  etc.  E.  Co.,  15  ing,  the  person  cannot  be  held  negli- 
Colo.  333,  25  Pac.  702.  gent   (Roanoke  Ry.,  etc.  Co.  v.  Ster- 

"See  Carstairs  v.  Taylor,  L.  R.  6  rett,    108    Va.    533,    62    S.    E.    385 

Ex.  217 ;  Blyth  v.  Birmingham  Water  ( 1908 ) . 

Co.,  11  Exch.  781;  Loseev.  Buchanan,  ''Parrot  v.  Wells,  15  Wall.  524; 
51  N.  Y.  476  [boiler  explosion]  ;  Dob-  Losee  v.  Buchanan,  51  N.  Y.  476; 
bins  V.  Brown,  119  Id.  188,  23  N.  E.  Searles  v.  Manhattan  R.  Co.,  101  Id. 
537  [stopping  of  hoisting  appa-  661 ;  Brown  v.  Collins,  53  N.  H.  442; 
ratus];  Reiss  v.  N.  Y.  Steam  Co.,  Vaughan  v.  Taff  Vale  R.  Co.,  5 
128  N.  Y.  103,  28  N.  E.  24  [escape  of  Hurlst.  &  N.  678.  The  doctrine  of 
steam  from  heating  apparatus] ;  the  text  was  applied  in  Ohio,  etc.  R. 
Cosulich  V.  Standard  Oil  Co.,  122  Co.  v.  Lackey,  78  111.  55,  notwith- 
N.  Y.  118,  25  N.  E.  259  [explosion  of  standing  a  statute  which  made  rail- 
oil,  communicating  fire  to  plaintiff's  rood  companies  chargeable  for  all 
property].  An  accident  is  unavoida-  funeral  expenses  in  case  of  persons 
ble  if  the  person  in  connection  with  dying  or  killed  by  accident  upon  their 
whom   it  occurs  neither  has,  nor  is  cars. 
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parcel  of  nitro-glycerine,  which  exploded  on  the  way,  was 
held  not  liable  for  damage  done  thereby."^  So,  one  who, 
in  self-defense,  justifiably  fires  a  pistol  at  an  assailant, 
and  in  so  doing  accidentally  shoots  an  innocent  person,  is 
not  liable  for  the  damage  thus  done."^  Many  other  in- 
stances might  be  cited.'*  Much  less  can  any  one  be  held 
guilty  of  negligence,  when  the  injury  of  which  he  is  the 
alleged  cause  is  caused  solely  by  the  "  act  of  God  "  °^  or 
a  public  enemy,  within  the  legal  meaning  of  those  terms. 


«"  Parrot  v.  Wells,  15  Wall.  524. 

"  Morris  v.  Piatt,  32  Conn.  75  ;  s.  P., 
Paxton  V.  Boyer,  67  111.  132,  16  Am. 
Eep.  615.  The  burden  is  on  defend- 
ant to  prove  that  the  gun  was  not 
either  intentionally  or  negligently 
aimed  at  the  person  shot  (AtchL- 
son  V.  Dullam,  16  111.  App.  42).  See 
also  Moebus  v.  Becker,  46  N.  J. 
Law,  41 ;  Bradley  v.  Andrews,  51  Vt. 
530;  Hankins  v.  Watkins,  77  Hun, 
360;  28  N.  Y.  Supp.  867  [hunting 
accident].  Where  the  defendant,  in 
endeavoring  to  separate  his  dog  from 
another  with  which  it  was  fighting, 
accidentally  struck  the  owner  of  the 
latter  dog,  it  was  held  that  he  was 
not  liable  for  his  accidental  blow 
(Brown  v.  Kendall,  6  Cush.  292). 

"Dygert  v.  Bradley,  8  Wend.  473 
[canal  boats'  collision] ;  Harvey  v. 
Dunlop,  Hill  &  D.  Supp.  193  [throw- 
ing stone]  ;  Calkins  v.  Barger,  44 
Barb.  424  [fire]  ;  Aklridge  v.  Great 
Western  R.  Co.,  3  Man.  &  G.  515; 
McGrew  v.  Stone,  53  Pa.  St.  436; 
Lawler  v.  Baring  Boom  Co.,  56  Me. 
443;  Boland  v.  Missouri  R.  Co.,  36 
Mo.  484 ;  Garris  v.  Portsmouth,  etc. 
R.  Co.,  2  Ired.  Law,  324 ;  Harding  v. 
Fahey,  1  Greene,  377;  Wabash,  etc. 
R.  Co.  V.  Ix)cke,  112  Ind.  404,  14  N.  E. 
391;  O'Connor  v.  Illinois  Cent.  R. 
Co.,  83  Iowa,  105,  48  N.  W.  1002; 
Brown  v.  Collins,  53  N.  H.  442 
[frightened  horse].     In  the  last  case 


the  question  of  inevitable  accident  is 
fully  stated  and  discussefl,  with  refer- 
ence to  leading  cases,  by  Doe,  J.  See 
§§  626,  647,  post. 

"Nugent  v.  Smith,  L.  R.  1  C.  P. 
Div.  444  (per  James,  L.  J.)  ;  Nichols 
V.  Marsland,  L.  R.  10  Ex.  255;  af- 
Irmed  2  Ex.  Div.  1 ;  Nitrophosphate 
Jo.  V.  London,  etc.  Dock  Co.  L.  R. 
9  Ch.  Div.  303;  River  Wear  Co.  v. 
Adamson,  L.  R.  2  App.  Cas.  743; 
Blyth  V.  Birmingham  Water  Works 
Co.,  11  Exch.  781.  A  storm  may  be 
of  such  unusual  violence  as  properly 
to  be  the  "  act  of  God "  ( Nichols  v. 
Marsland,  L.  R.  10  Ex.  255,  per 
Bramwell,  B.).  A  railroad  embank- 
ment which  had  been  standing  five 
years  in  a  country  subject  to  floods, 
was  undermined  by  an  extraordinary 
flood,  and  sank  in  the  night-time,  by 
reason  of  which  an  express  train  left 
the  line  and  a  passenger  was  injured. 
Held,  "  the  company  was  not  bound 
to  have  constructed  their  embank- 
ment so  as  to  meet  such  extraor- 
dinary floods "  ( Withers  v.  North 
Kent  R.  Co.,  3  Hurlst.  &  N.  969). 
The  same  rule  prevails  generally  in 
this  country  (International,  etc.  R. 
Co.  V.  Halloran,  53  Tex.  46;  s.  c, 
37  Am.  Rep.  744;  Gillespie  v.  St. 
Louis,  etc.  R.  Co.,  6  Mo.  App.  554). 
The  following  were  cases  of  extraor- 
dinary floods  or  other  causes  at- 
tributed to  the  act  of  God,  and  not 


§    16b]  NEGLIGENCE    GENERALLY.  32 

§  16a.  Casus.  —  If  the  misfortune  that  occurs  is  with- 
out the  fault  of  the  person  sought  to  be  charged  it  is  not 
very  material  whether  it  be  called  "  inevitable  accident," 
"  unavoidable  casualty,"  or  "  act  of  God."  Except  for 
the  indisposition  to  speak  of  an  act  of  God  as  accidental 
there  would  be  no  dissent  from  the  statement  in  the  pre- 
ceding section  that  the  latter  really  included  the  former. 
The  term  unavoidable  misfortune,  embracing  both,  would 
probably  be  unobjectionable.  For  an  occurrence  caus- 
ing damage,  without  the  fault  of  the  person  sought  to  be 
charged,  no  action  will  lie,  ' '  the  thing  amiss  —  the  in- 
juria—  is  wanting.""^  No  one  is  responsible  for  un- 
foreseen injuries  caused  in  the  proper  prosecution  of  a 
lawful  business."  In  such  case  the  loss  rests  where  it 
falls.  But  if  the  act  is  itself  unlawful,  or,  it  is  believed, 
wrongful  or  blameworthy  in  respect  of  a  duty  owing  to 
the  plaintiff,  then  the  defendant  becomes  liable  for  all 
the  consequences,  irrespective  of  the  question  of  the  care, 
skill,  or  diligence  used."^ 

§  16b.  Negligence  of  defendant,  where  accident  or  Act 
of  God  is  a  concurring  cause.  —  The  rule  is  the  same 

ordinarily  foreseen  and  preventable,  R.,  etc.  Co.  v.  Kent.  87  Ga.  402,  13 

and  for  which  there  was  no  liability:  S.  E.  502   [water  spout  washing  out 

China    v.    Southwick,    12    Me.    238 ;  culvert]  ;    Black  v.   Chicago,   etc.   R. 

Lapham  v.  Curtis,  5  Vt.  371 ;  Shrews-  Co.,  30  Neb.  197,  46  N.  W.  428  [snow 

bury  v.   Smith,   12   Cush.   177;   Oak-  storm  preventing  moving  of  trains]; 

iam  v.  Holbrook,  11  Id.  299;  Wendell  Smith  v.  Western  R.  of  Ala.,  91  Ala. 

v.    Pratt,     12    Allen,    464;     Bell    v.  455,   8   So.   754    [sudden  and  unpre- 

McClintock,    9    Watts,    119;    Lehigh  cedented   overflow  of   river];    Slater 

Bridge  Co.  v.  Lehigh  Coal,  etc.  Co.,  v.   South   Carolina  R.   Co.,  29   S.   C. 

4  Rawle,  9;   Higgins  v.  Chesapeake,  96,  6  S.  E.  936   [earthquake];   Mis- 

ete.  Canal  Co.,  3  Harr.  411;  Morris  souri  Pac.  R.  Co.  v.  Johnson,  72  Tex. 

Canal  Co.  v.  Ryerson,  27  N.  J.  Law,  95,    10   S.   W.   325    [sudden  freezing 

457 ;  Richardson  v.  Kier,  34  Cal.  64 ;  and  thawing] .     See  other  cases  cited 

Everett  v.  Hydraulic  Flume  Co.,  23  under  §§  665,  668,  686,  728,  732,  post. 

Id.  225 ;  Campbell  v.  Bear  River  Co.,  '"'  Cooley  on  Torts,  2d  ed.,  91-2. 

35    Id.    679 ;    Hoffman   v.   Tuolumne  "  Parrott  v.  Wells,  supra. 

Water  Co.,  10  Id.  413;   Wolf  v.  St.  ■"  Sexton   v.    Zett,   44   N.   Y.    430; 

Louis,   etc.   Water   Co.,   10   Id.   541 ;  Illinois  Cent.  Ry.  Co.  v.  Siler,  229  111. 

Piedmont,   etc.   R.   Co.  v.   McKenzie,  390,  15  L.  R.  A.  (N.  S.)  819  (1907). 
7."'    :Md.    458,    24    Atl.    157;    Central 
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where  act  of  God  or  accident  combines  or  concurs  with 
the  negligence  of  the  defendant  to  produce  the  injury  as 
when  any  other  efficient  cause  so  combines  or  concurs; 
the  defendant  is  liable  if  the  injury  would  not  have  re- 
sulted but  for  his  own  wrongful  act  or  omission/^ 


§  17.  Apparent  exceptions  to  rule  as  to  inevitable  acci- 
dent. —  In  the  nature  of  things,  there  can  be  no  exception 
to  this  rule.     But  there  has  been  such  conflict  in  its  ap- 


"  Where  the  walls  of  defendant's 
building  destroyed  by  fire  were  left 
standing  in  a  dangerous  condition  for 
several  days  and  were  blown  down  by 
a  storm  (Nordheimer  v.  Alexander,  19 
Can.  Sup.  Ct.  248 ;  Chideater  v.  Cons. 
Ditch  Co.,  59  Col.  597).  Lineman 
killed  by  electric  shock  combined  with 
inevitable  accident  (Com.  Elec.  Co.  v. 
Rose,  214  111.  585,  73  N.  E.  780 
(1905).  Injury  by  being  thrown 
from  buggy  caused  by  defective  street 
together  with  breaking  of  harness  by 
runaway  horse  (Joliet  v.  Schufeldt, 
144  111.  403,  32  N.  E.  969,  36  Am.  St. 
Rep.  458,  18  L.  R.  A.  750  (1893). 
Defective  bridge  combined  with  fright 
of  horse  (Board  of  Comrs.  of  Parke 
Co.  V.  Sappenfield,  6  Ind.  App.  577, 
33  N.  E.  1012  (1893).  Sign  hung 
over  street  with  due  care,  but  in  vio- 
lation of  city  ordinance  blown  down 
(Salisbury  v.  Herchenroder,  106 
Mass.  458,  8  Am.  St.  Rep.  354  (1871). 
Excavation  negligently  left  open  and 
without  protection  by  masonry,  from 
collection  of  water  undermining  ad- 
jacent building  (Ulrick  v.  Dakota 
Light,  etc.  Co.,  3  S.  D.  44,  51  N.  W. 
1023  (1892).  Excavation  unfenced, 
adjoining  street  combined  with  un- 
avoidable accident  (Clay  Center  v. 
Jones,  2  Kans.  App.  568,  44  Pac.  745 
( 1896) .  Pure  accident  combined  with 
negligence  in  construction  of  rail- 
way track  will  not  ex:onerate  the  com- 
[Law  OF  Xec.     Vol.  I  — 3] 


pany  (Patton  v.  Southern  Ry.  Co., 
82  Fed.  979,  27  C.  C.  A.  287  (1897). 
Negligence  not  excused  because  unit- 
ing with  act  of  God  where  such  negli- 
gence was  a  proximate  cause  ( Quincy 
Gas,  etc.  Co.  v.  Schmitt,  123  111.  App. 
647  (1906).  Where  injuries  received 
in  attempting  to  extinguish  fire  com- 
municated to  her  premises,  having 
been  negligently  set  by  railway  to 
combustible  material  negligently  left 
on  its  right  of  way,  combining  with 
unavoidable  accident,  the  company  is 
liable  (Illinois  Cent.  R.  Co.  v.  Siler, 
229  111.  390,  82  N.  E.  362,  15  L.  R.  A. 
(N.  S.)  819  (1907).  "Where  the 
primary  cause  of  an  injury  is  a  pure 
accident,  occasioned  without  fault  of 
the  injured  party,  if  the  negligent  act 
of  the  defendant  is  a  co-operating  or 
culminating  cause  of  the  injury,  but 
if  the  accident  would  not  have  re- 
sulted in  the  injury  except  for  the 
negligent  act,  the  negligence  is  the 
proximate  cause  of  the  injury  for 
which  damages  may  be  recovered " 
(Goe  V.  Northern  Pac.  Ry.  Co.,  30 
Wash.  654,  71  Pac.  182  (1903); 
Lundeen  v.  Livingston  Elec.  Co.,  17 
Mont.  32,  41  Pac.  995  (1895)  ;  Meis- 
ner  v.  City  of  Dillon,  29  Mont.  116, 
74  Pac.  130  (1904)  ;  Birseh  v.  Citi- 
zens' Elec.  Co.,  36  Mont.  574,  93  Pac. 
940  (1908).  Where  negligence  in 
storing  dynamite  combines  with  the 
act   of    God    in   producing   explosion 
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plication  as  to  create  some  seeming  exceptions.  These 
relate  chiefly  to  the  keeping  of  dangerous  things.  Thus, 
in  England  it  was  long  adjudged  that  every  man  was 
bound,  at  his  own  peril,  to  keep  his  own  fire  on  his  own 
land,  and  that,  if  he  kindled  a  fire,  whether  purposely  or 
by  accident,  he  was  liable  for  its  spread  upon  adjoining 
land,  quite  irrespective  of  any  negligence  on  his  part.^° 
This  doctrine  was  relaxed  by  statute."  At  a  very  recent 
date,  it  was  also  adjudged  that  one  who  collects  a  vast 
mass  of  water  on  his  land,  which,  in  its  nature,  must  be 
destructive  if  it  escapes,  is  bound  absolutely  to  keep  it 
safely  there,  and  is  liable  for  its  escape,  even  though  he 
may  be  entirely  free  from  the  faintest  shade  of  negli- 
gence.'^ And  it  has  generally  been  held  that  one  who 
keeps  wild  and  savage  animals  must  keep  them  at  his 
own  peril,  and  is  liable  for  all  injuries  done  by  them  if 
they  escape,  although  such  escape  was  caused  by  in- 
evitable accident."  But  all  these  decisions,  if  correct, 
simply  take  these  cases  out  of  the  realm  of  negligence 
and  put  them  in  the  same  class  with  the  liability  of  com- 
mon carriers  of  goods.     No  question  of  care,  diligence, 

causing   injury,    defendant   is    liable  purely    accidental    fires     (Filliter   v. 

(Brown  v.  West  Riverside  Coal  Co.  Phippard,  11  Q.  B.  347). 

(Iowa),  120  N.  W.  732  (1909).     See  "Fletcher  v.  Eylands,  L.  R.  3  H. 

also    Schmidt   v.    St.   Louis   Tr.    Co.  L.  330.     This  rule  has  been  applied 

(Mo.),    120   S.   W.   96    (1909);    Bo-  to  the  growing  of  a  poisonous  tree. 

gart  V.   Delaware,  etc.  Ry.   Co.,   145  If    its    branches     extended     over     a 

N.  Y.  283,  40  N.  E.   17;   Greeley  v.  neighbor's  land,  the  owner  of  the  tree 

State,  94  N.  Y.  App.  605,  88  N.  Y.  is   held   liable   for   all   injuries   done 

Supp.    498).      Injury    by    driver    of  thereby  to  animals  eating  the  leaves 

wagon,  struck  from  rear  by  defend-  (Crowhurst     v.     Amersham     Board, 

ant's  street  car,  noise  from  railway  L.  R.  4  Ex.  Div.  5 ) . 

trains  preventing  the  hearing  of  the  ™  May   v.    Burdett,    9    Q.    B.    101. 

gong   (Fleddermann  v.  St.  Louis  Tr.  This  rule  as  to  wild  and  savage  ani- 

Co.,   134  Mo.   App.    199,    113   S.   W.  mals,  was   approved  in  Van  Leuven 

1143  (1908).  V.  Lyke,  1  N.  Y.  515,  but  that  was 

"Beaulieu  v.   Finglam,  2   H.   IV,  only  a  dictum,  and  may  well  stand 

fol.   18,  pi.  6;   cited,  22  N.  Y.  366.  upon    the   ground   that-  they    are    a 

No  negligence  was   pleaded   in  that  nuisance.      The    law    of    negligence 

case.  does  not  apply  to  nuisances    (Heeg 

"These    statutes    related    only    to  v.  Licht,  80  N.  Y.  579) . 
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or  skill  is  involved,  and  therefore  no  negligence.  Tlie 
mere  act  of  keeping  a  savage  and  dangerous  animal  may 
indeed  be  well  deemed  an  act  of  negligence.  The  old 
English  rule  as  to  fire  is  universally  considered  never  to 
have  been  law  in  this  country;"  and  the  modern  exten- 
sion of  this  rule  to  accumulations  of  water  is  rejected  in 
New  York,"  New  Hampshire,"  Vermont,"  New  Jersey," 
California,'®  though  accepted  in  Massachusetts  *°  and 
Minnesota,"  where  the  principle  is  applied  to  other  cases. 

§  18.  What  is  not  inevitable  accident.  —  But  in  order 
to  prove  that  an  accident  was  inevitable,  it  is  not  always 
enough  to  show  that,  under  the  circumstances  existing  at 
the  time,  it  could  not  have  been  then  avoided.  It  must 
also  be  the  fact  that  the  defendant  was  not  guilty  of  any 
negligence  which  brought  about  any  of  those  circum- 
stances.*^    For  if,  by  previous  negligence,  he  brought 

"Ryan  v.   N.   Y.   Central   R.   Co.,  falling  on  adjoining  land].     Shrewa- 

35  N.  Y.  210;  Losee  v.  Buchanan,  51  bury  v.  Smith,  12  Cush.  (Mass.)   177. 

N.  Y.  476.    See  §§  665,-  728,  post.  "  Cahill  v.  Eastman,  18  Minn.  324. 

"  See  Losee  v.  Buchanan,  supra.  "^  The  Clarita,  23  Wall.  1 ;  Austin 

"Brown  v.  Collins,  53  N.  H.  442;  v.    New    Jersey    Steamboat    Co.,    43 

Garland  v.  Towne,  55  Id.  57.  N.  Y.  75 ;  Eomney  v.  Trinity  House, 

"See  Lapham  v.  Curtis,  5  Vt.  371.  L.  R.  5  Ex.  204,  7  Id.  247.    If  there 

"Marshall   v.   Welwood,   38   N.   J.  is    any   fault,    there   is    liability,    as 

Law,  339.  where  one,  getting  on  the  wrong  side 

"Everett  v.  Hydraulic  Flume  Co.,  of  the  road  in  a  dark  night,  drives 

23    Cal.    225.      To   the    same   effect,  against  another    (Leame  v.   Bray,   3 

China    v.    Southwick,    12    Me.    238;  East,  593),  or  pulls  the  wrong  rein 

Bell  V.  McClintock,   9  Watts    (Pa.)  (Wakeman  v.  Robinson,  1  Ring.  213). 

il9;    Lehigh    Bridge    Co.    v.    Lehigh  See  Shawhan  v.  Clarke,  24  La.  Ann. 

Coal  Co.,  4  Rawle   (Pa.)   9;  Higgins  390;   Western  U.  Tel.  Co.  v.  Quinn, 

V.  Chesapeake,  etc.  Canal  Co.,  3  Harr.  56  111.  319;  Sullivan  v.  Scripture,  3 

(Del.)    411;    Gulf,    etc.    Ry.    Co.    v.  Allen,    564;    Alexander   v.    Humber, 

Oakes,   94  Tex.    155,   58   S.   W.  999,  86  Ky.  565,  6  S.  W.  453;  Haney  v. 

86  Am.   St.   Rep.   835    (1900)  ;    Gal-  Kansas  City,  94  Mo.  334;   7  S.  W. 

veston,   etc.   Ry.    Co.   v.    Currie,    100  417;    Nordheimer   v.    Alexander,    19 

Tex.  136,  96  S.  W.  1073,  10  L.  R.  A.  Can.  S.  C.  R.  248  [fall  of  house-wall 

(N.  S.)   367,  with  monographic  note  during  high  wind  after  a  fire] ;  and 

(1907).  cases  cited  under  §§  645-653,  post). 

*°  Shipley  v.  Fifty  Asso.,  101  Mass.  Where  the  unintentional  shooting  of 

251    [snow   falling   from   roof;    Gor-  one   hunter   by    another   might   have 

ham  V.  Gross,   125  Mass.  238   [wall  been   avoided,   if   he   had   previously 
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Limself  or  his  property  into  circumstances  of  such  diffi- 
culty or  peril  as  to  make  it  impossible  for  him  to  escape 
from  them  without  injuring  his  neighbor,  he  cannot  ex- 
cuse himself  by  showing  that  he  would  have  done  more 
injury,  if  he  had  not  attempted  to  escape.  His  original 
fault  deprives  him  of  the  right  to  plead  inevitable  acci- 
dent.*^ And  one  who,  by  inevitable  accident,  causes  an 
injury,  must  use  due  care  to  prevent  the  consequences  of 
the  accident  from  extending  further  than  is  inevitable.'* 

§  19.  Absence  of  intent  to  produce  damage  necessary 
element.  —  The  last  element  of  negligence,  and  that 
which  distinguishes  it  from  fraud  or  other  willful  injury, 
is  the  absence  of  any  distinct  intention  to  produce  the 
precise  damage  to  the  plaintiff,  which  actually  follows  as 
a  result  of  the  negligence.*^  If  such  an  intention  is  al- 
leged in  a  complaint,  the  action  is  based  upon  willful  in- 
jury, and  can  only  be  sustained  upon  that  ground.*"  If 
it  is  not  so  alleged,  evidence  of  an  actual  intent  to  cause 
the  damage  which  is  the  basis  of  the  action  is  inadmissi- 
ble." But  it  often  happens  that  evidence  comes  out  at 
the  trial,  in  a  perfectly  proper  way,  from  which  a  jury 
might  fairly  infer  actual  malice,  and  occasionally,  of  such 
a  nature  that  no  sensible  men  could  infer  anything  less. 
In  such  cases,  no  malice  being  pleaded,  the  plaintiff's 
counsel  ought  not  to  be  allowed  to  argue  to  the  jury  that 

looked  to  see  what  was  within  the  it  could  not  reasonably  have  been  ex- 
range  of  his  gun  the  accident  was  peoted  to  happen  does  not  relieve 
not  inevitable  (Hanking  v.  Watkins',  defendant  from  the  effect  of  his  negli- 
77  Hun,  360,  28  N.  Y.  Supp.  867).  gence  (Doyle  v.  Chicago,  etc.  R.  Co., 
See  §  686,  post.  77  Iowa,  607,  42  N.  W.  555  [plaintiff 

"  All  the  doctrines  of  the  text  are  struck  by   iron   coupling-pin   thrown 

sustained  in  The  Clarita,  23  Wall.  1.  by  the  wheel  of  a  passing  ear] ) . 

See  Case  v.  Perew,  46  Hun,  57  [run-  "^  Ante,  §  6;  Wharton,  Negl.  §  11; 

ning  a  barge  into  canal  boat  when  Gardner  v.  Heartt,  3  Denio,  232,  236 ; 

use   of   steam   tug   might   have   pre-  Blyth  v.  Birmingham  Water  Co.,  11 

vented  collision].  Exch.  781. 

"  The  Clara  Killam,  L.  E.  3  Adm.  »« Indiana,   etc.   E.   Co.   v.   Burdge, 

161.     The  fact  that  the  accident  was  94  Ind.  46. 

so   unusual   and   extraordinary   that  ''Pennsylvania   E.    Co.    v.    Smyth, 
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it  was  a  case  of  real  malice;  and  the  court  should  care- 
fully instruct  the  jury  that  they  cannot  award  damages 
ijpon  any  theory  more  severe  than  that  the  defendant 
had  been  so  grossly  negligent  as  to  be  indifferent  whether 
he  injured  the  defendant  or  not.  All  this,  however,  is, 
of  course,  subject  to  the  power  of  the  court  to  amend  the 
pleadings  and  to  allow  a  change  of  the  original  issue. 

§  20.  Distinction   between   negligence   and   fraud. — 

There  is,  necessarily,  a  marked  distinction  between  neg- 
ligence and  fraud.  Sir  William  Jones,  in  his  celebrated 
treatise  on  Bailments,  somewhat  confounded  the  two, 
speaking  of  gross  negligence  as  equivalent  to  fraud.  But 
this  is  a  misuse  of  terms.  If  it  is  meant  that  the  effects 
of  such  negligence  are  as  prejudicial  as  those  of  positive 
fraud,  that  is  a  point  of  no  importance,  since  the  most 
trivial  negligence  may  be  attended  with  the  same  results. 
If  it  is  meant  that  the  motive  is  as  bad,  that  is  an  asser- 
tion which  cannot  be  sustained  without  confining  the 
remedy  for  gross  negligence  to  a  very  limited  class  of 
cases ;  since,  if  it  is  once  fully  understood  that  the  proof 
required  to  support  an  allegation  of  gross  negligence  is 
equal  to  that  required  to  establish  fraud,  juries  will  hesi- 
tate long  before  affixing  such  a  stigma  upon  men  who  have 
evidently  meant  no  wrong,  although  exceedingly  careless. 
Gross  negligence  may  be  evidence  from  which  fraud 
might  be  inferred;  but  is  not  the  same  thing.  In  this 
view  all  of  the  latest  authorities  concur.*^ 

98  Ind.  42;  Vandenburgh  v.  Truax,  v.  Lardner,   2  Wall.    110;    Goodman 

4  Den.  464 ;  Hankins  v.  Watkins,  77  v.  Simonds,  20  How.  U.  S.  452 ) .    In 

Hun,  360.  cases   arising   upon    other   questions, 

"  Thus,    in    the    decisions    arising  the  same  rule  is  adhered  to   ( Gard- 

upon  negotiable  paper,   it  is   settled  ner  v.  Heartt,  3  Den.  232;   Lincoln 

that  although  gross  negligence  may  v.   Buekmaster   32   Vt.   652;    Wilson 

be  evidence  of  bad  faith,  it  is  not  the  v.   York,   etc.   E.   Co.,    11   Gill   &  J. 

same    thing     (Goodman    v.    Harvey,  58,    79;    see   Tonawanda    R.    Co.    v. 

4  Ad.  &  El.  870;  Uther  v.  Rich,  10  Hunger,  5  Den.  255).     In  St.  Louis, 

Id.  784;  Carlon  v.  Ireland,  5  El.  &  B.  etc.  R.  Co.  v.  Todd  (36  111.  409),  the 

765;  Chapman  V.  Rose,  56  N.  y.  137;  court    defined    gross    negligence    as 

Welch  V.  Sage,  47  Id.   143;  Murray  "amounting     to     willful      injury." 


§  21] 
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§  21.  Defendant's  anticipation  of  injury  not  essential. 

—  It  is  not  an  essential  element  of  negligence  that  the 
defendant  should  have  anticipated,  or  have  had  reason 
to  anticipate,  that  his  carelessness  would  injure  another 
person.*^  The  improbability  of  injury  to  another  is  a 
circumstance  that  might  be  taken  into  account,  but  which 
ib  not  conclusive  of  the  question.  If,  however,  no  rea- 
sonable person  could  have  anticipated  that  injury  to  an- 
other might  ensue,  we  think  that  there  could  be  no  negli- 
gence. It  is  certainly  not  essential  that  the  negligent 
person  should  have  anticipated  injury  to  the  particular 
person  who  was  in  fact  injured,  or  the  particular  kind  of 
injury  produced. 


But  numerous  decisions  of  the  same 
court  establish  in  effect  the  opposite 
doctrine.  See  Gardner  v.  Heartt,  3 
Den.  236,  and  cases  under  §§  1  and 
2,  ante.  It  is  held  in  Indiana  (Terre 
Haute,  etc.  E,.  Co.  v.  Graham,  95 
Ind.  286)  that  gross  negligence  is 
not,  as  matter  of  law,  "  willfulness," 
and  even  if  the  defendant  was  guilty 
of  gross  negligence,  recklessness,  or 
wantonness,  he  could  plead  con- 
tributory negligence  on  the  part  of 
plaintiff.  The  negligence  of  a  pas- 
senger-carrier may  be  gross,  without 
being  willful  or  intentional  (Jackson- 
ville, etc.  R.  Co.  V.  Southworth,  32 
111.  App.  307;  aff'd  135  111.  250, 
25  N.  E.  1093.  s.  p.,  Richmond, 
etc.  R.  Co.  V.  Farmer,  97  Ala.  141, 
12  So.  86).  No  degree  of  negligence 
can  be  so  great  as  to  become  willful- 
ness ( Cleveland,  etc.  Ey.  Co.  v.  Starks, 
92  N.  E.  (Ind.)  54  (1909)  ;  Devine  v. 
New  York,  etc.  Ry.  Co.,  205  Mass. 
416,  91  N.  E.  522  (1910).  A  degree 
of  negligence  not  amounting  to  wan- 
ton injury,  but  characterized  by  an 
utter  want  of  regard  for  the  rights  or 
safety  of  another  ( Sullivan  v.  Boston 
Elec.  Light  Co.,  181.  Mass.  294,  63 
N.   E.    904    (1902).     See   Strong  v. 


Western    Union   Tel.    Co.,    109    Pac. 
(Ida.)  910  (1910). 

"  The  defendant's  ship  in  drawing 
up  her  anchor,  injured  the  plaintiff's 
submarine  telegraph.  It  was  held 
that  the  defendant  was  liable,  if  he 
used  the  anchor  or  ship  without 
availing  himself  of  the  means  of 
knowledge  at  his  command,  even 
though  he  was  not  aware  of  the  posi- 
tion of  the  cable;  but  not  qtherwise 
(Submarine  Tel.  Co.  v.  Dickson, 
15  C.  B.  N.  S.  759).  A.  moored 
barges  in  the  middle  of  a.  stream  in 
such  position  that  if  any  of  them 
should  sink  it  would  probably  injure 
the  barges  of  others.  One  of  them 
sank  by  an  accident  which  did  not 
involve  negligence  in  A.  and  injured 
barges  of  B.  A.  was  held  liable  to 
B.  (McGrew  v.  Stone,  53  Pa.  St. 
436 ) .  One  who  negligently  sets  and 
keeps  fire  on  his  own  land  is  liable 
for  injuries  done  by  its  direct  com- 
munication to  the  property  of  an- 
other, though  he  might  not  have 
anticipated  the  manner  in  which  it 
was  communicated  (Higg'ins  v. 
Dewey,  107  Mass.  494).  One  who  un- 
lawfully places  or  causes  an  obstruc- 
tion in  a  public  highway,  will  not  be 
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§  21a.  Actual  anticipation  of  injury  excluded  by  defi- 
nition. —  While  actual  anticipation  of  injury  is  excluded 
by  every  definition  of  negligence  worthy  of  attention,  and 
would,  indeed,  be  contradictory  of  its  essence  —  which  is 
inadvertency  — it  is  nevertheless  true  that  observabihty 
to  harm  is  essential  to  render  an  act  or  omission  negli- 
gent, unless  it  is  made  so  by  positive  law.  Not  actual 
observance,  but  injury  of  some  kind  to  some  one  must 
have  been  capable  of  being  foreseen  by  one  in  the  de- 
fendant's position  and  had  he  been  acquainted  with  all 
the  circumstances.  It  is  sufficient  if,  by  the  exercise  of 
reasonable  care,  the  defendant  might  have  foreseen  that 
some  injury  would  probably  result  from  his  act  or  omis- 
sion. Ante,  §§  28,  29.  But  it  is  not  necessary  that  in- 
jury to  a  particular  person  or  the  particular  kind  of 
injury  might  have  been  foreseen  by  a  reasonably  prudent 
person ;  it  is  sufficient  if  injury  of  some  kind  to  some  one 
might  reasonably  have  been  anticipated.  No  doubt  the 
actual  injury  is  generally  of  the  kind  that  might  have 
been  foreseen,  but  non  constat  that  it  must  be  so."" 

heard  to  say  that  he  did  not  antioi-  that  for  many  months  it  could  not  be 
pate  an  injury  resulting  therefrom  found  out  -ivhat  was  the  cause  of  the 
(Evansville,  etc.  E.  Co.  v.  Carvener,  injury  to  the  plaintiff's  premises;  ' 
113  Ind.  51,  14  N.  E.  738).  See  cases  but,"  says  Channell,  B.,  "where  it 
cited  under  §  365,  post.  has  once  been  determined  that  there 
""  Said  Channell,  B.,  in  Smith  v.  is  evidence  of  negligence,  the  person 
London,  etc.  S.  W.  R.  Co.,  L.  R.  5,  guilty  of  it  is  equally  liable  for  its 
C.  P.  98,  in  the  Ex.  Ch.  L.  R.  6  C.  P.  consequences,  whether  they  could 
14,  "I  quite  agree  that  where  there  have  been  foreseen  or  not."  "An  act 
is  no  direct  evidence  of  negligence,  is  negligent  if  the  doer  of  it,  by  think- 
the  question  of  what  a  reasonable  per-  ing,  might  anticipate  loss  and  injury 
son  might  foresee  is  of  importance  in  as  a  natural  and  probable  conse- 
considering  the  question  whether  quence  to  some  third  person  with  re- 
there  is  evidence  for  the  jury  of  neg-  gard  to  whom  or  his  property  he  had 
ligence  or  not,  and  this  is  what  is  a  duty  not  to  be  negligent.  Further, 
mennt  by  Bromwell,  B.,  in  his  judg-  the  doer  of  a  negligent  act  is  respon- 
ment  in  Blythe  v.  Birmingham  Water  sible  for  the  consequences  flowing 
Works"  (11  Ex.  781),  "where  he  from  it  in  fact,  even  though  ante- 
said,  '  It  would  be  monstrous  to  hold  cedently,  to  a  reasonable  man  the 
the  company  liable  for  negligence  consequences  that  do  flow  seemed 
because  they  did  not  foresee  an  event  neither  natural  nor  probable."  Beven 
that  was  so  remote  from  probability  on  Negligence   (3d  ed.),  85-6. 
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§  22.  Election  between  contract  and  tort.  —  The  owner 
of  property  may  recover  directly  from  the  wrongdoer 
for  any  tortious  injury  to  the  property,  without  noticing 
any  contract  which  the  wrongdoer  may  have  made  with 

respect  to  such  property,  of  which  the  wrongful  act  is  a 
violation.^^     This  is  so,  whether  the  contract  was  made 

with  the  owner  himself  "^  or  with  any  other  person,  and 

""For  tortious  acts,  independent  1081  (1905).  Where  the  allegations 
of  the  contract,  a  man  may  be  sued  are  all  appropriate  to  an  action  ex 
in  tort,  though  one  of  the  conse-  contractu,  the  action  is  on  the  con- 
quences  is  a  breach  of  his  contract "  tract  notwithstanding  the  assault  and 
(Stock  V.  Boston,  149  Mass.  410,  21  battery  set  out  (Busch  v.  Interbor- 
N.  E.  871;  Bickford  v.  Richards,  154  ough,  etc.  By^  Co.,  110  App.  Div.  705, 
Mass.  163,  27  N.  E.  1014;  Ashley  v.  96  N.  Y.  Supp.  747,  affirmed,  187 
Boot,  4  Allen,  504;  Dungan  v.  Read,  N.  Y.  388,  80  N.  E.  197  (1906).  But 
167  Pa.  St.  393,  31  Atl.  639  [injuries  see  Atlantic,  etc.  Ry.  Co.  v.  Laird, 
to  horse  hired  by  defendant] ) .  In  58  Fed.  760,  7  C.  C.  A.  489,  affirmed, 
Fromm  v.  Ide,  68  Hun,  310,  23  N.  Y.  164  U.  S.  393,  17  Sup.  Ct.  120,  41 
Supp.  56,  defendant  contracted  with  Law  Ed.  85  (1896). 
plaintiff  to  lower  and  extend  two  '"' Green  v.  Clarke,  12  N.  Y.  343 
ditches  in  the  highway  so  that  they  [carrier  receiving  goods  from  for- 
would  drain  plaintiff's  land,  but  he  warder  liable  to  owner  for  loss].  So 
did  the  work  so  carelessly  that,  in-  a  master  can  recover  from  a  carrier 
stead  of  draining  the  land,  they  (Grant  v.  Newton,  1  E.  D.  Smith, 
emptied  the  water  upon  it.  Held,  95 ) ,  or  innkeeper  ( see  Needles  v. 
that  plaintiff's  right  of  action  did  not  Howard,  Id.  54;  Piper  v.  Manny,  21 
depend  upon  the  contract,  but  upon  Wend.  282),  for  the  loss  of  his  prop- 
defendant's  duty  not  to  injure  plain-  erty  placed  in  the  defendant's  charge 
tiff's  property,  and  an  action  of  tort  by  a  servant  traveling  with  it  as  its 
would  lie.  See  s.  c.  on  a  former  trial,  ostensible  owner.  Such  an  action 
60  Hun,  322,  14  N.  Y.  Supp.  802.  may  be  brought  in  the  name  of  a 
Kansas,  etc.  Ry.  Co.  v.  Becker,  67  firm  where  one  of  the  partners,  trav- 
Ark.  1,  53  S.  W.  406,  77  Am.  St.  Rep.  eling  alone,  deposits  baggage  contain- 
78,  46  L.  R.  A.  814  (1899)  ;  Louis-  ing  partnership  property  with  a  car- 
ville  Hotel  Co.  v.  Kaltenbrun,  26  Ky.  rier  or  innkeeper,  who  negligently 
L.  Rep.  208,  80  S.  W.  1163  (1904).  loses  it  (Needles  v.  Howard,  supra). 
Shipper  may  elect  to  sue  in  contract  So  a  servant,  whose  master  paid  for 
or  tort  for  injury  to  goods  shipped  tickets  for  both,  may  recover  for  his 
(Eckert  v.  Pennsylvania,  etc.  Ey.  Co.,  own  baggage  lost  on  the  journey 
211  Pa.  267,  60  Atl.  781,  107  Am.  St.  (Marshall  v.  York,  etc.  R.  Co.,  21 
Rep.  571  (1905)  ;  San  Antonio,  etc.  L.  J.  [C.  P.]  34).  But  in  all  such 
Ry.  Co.  V.  Graves,  49  S.  W.  (Tex.  cases  the  action  must  be  founded 
App.)  1103  (1899).  Personal  inju-  upon  the  tort,  and  cannot  be  sus- 
ries,  against  passenger  carrier  (Pitts-  tained  at  all  upon  the  contract;  be- 
burg,  etc.  Ry.  Co.  v.  Higgs,  165  Tnd.  cause  carriers  of  persons  and  inn- 
694,  76  N.  W.  299,  4  L.  R.  A.  (N.  S.)  keepers  always  deal  with  their  cus- 
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even  thougli  the  contract  is  under  seal.°^  Tlie  contract, 
if  made  with  any  other  person  than  the  owner,  does  not 
give  that  person  an  exclusive  right  to  sue  for  damage  to 
the  property ;  "*  and  if  made  with  the  owner,  it  does  not 
prevent  him,  or  any  person  who  afterwards  acquires  title 
to  the  property,"^  from  enforcing  his  rights  without  rely- 
ing upon  the  contract,  except,  of  course,  so  far  as  those 
rights  are  waived  by  the  contract. 

§  23.  Damage,  an  essential  element  of  negligence.  —  As 

already  said  (§4),  neither  negligence  without  damage, 


tomers  as  principals,  and  the  most 
important  part  of  the  contract  being 
always  made  by  the  customers  as 
principals,  they  cannot  be  allowed  to 
divide  it,  and  claim  that  the  contract, 
in  respect  to  their  baggage,  was  made 
for  the  benefit  of  other  persons,  while 
retaining  themselves  the  rights  grow- 
ing out  of  the  contract  in  respect  to 
their  persons  (see  Weed  v.  Saratoga, 
etc.  R.  Co.,  19  Wend.  534 ;  Needles  v. 
Howard,  supra) . 

»' Leslie  v.  Wilson,  3  Brod.  &  B. 
17L 

"'Green  v.  Clarke,  12  N.  Y.  343; 
New  Jersey  Steam  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S.)  344;  Cumber- 
land Valley  R.  Co.  v.  Hughes,  11  Pa. 
St.  141 ;  Paducah  Lumber  Co.  v. 
Paducah  Water  Co.,  89  Ky.  340,  13 
S.  W.  249  [breach  of  contract  be- 
tween a  city  and  a  water  company 
to  keep  the  former  supplied  with  cer- 
tain quantity  of  water  is  ground  for 
action  by  private  person  for  loss  by 
fire  through  insufficient  supply  of 
water].  See,  also,  Owensboro  Water 
Co.  V.  Duncan  (Ky.),  32  S.  W.  478. 
In  all  or  nearly  all  the  States  stat- 
utes have  been  adopted  either  author- 
izing or  requiring  all  actions  to  be 
brought  in  the  name  of  the  real  party 
in  interest,  Summers  v.  Wabash,  etc. 
Ry.  Co.,  114  Mo.  App.  452,  79  S.  W. 


481  (1904),  (the  owner  may  sue  for 
delay  in  transportation,  though  the 
shipment  was  made  in  the  name  of 
an  agent;  GriflSn  v.  Wabash,  etc.  Ry. 
Co.,  115  Mo.  App.  549,  91  S.  W.  1015 
(1906)  ;  Fairbanks  v.  San  Francisco, 
etc.  Ry.  Co.,  115  Cal.  579,  47  Pac. 
450  (1897),  (where  an  insurance 
company  has  paid  the  loss  it  may  join 
with  the  owner  in  an  action  to  re- 
cover against  one  by  whose  negligence 
the  property  was  set  on  fire)  ;  St. 
Louis,  etc.  Ry.  Co.  v.  Miller,  27  Tex. 
App.  344,  66  S.  W.  139  (1901); 
though  it  has  been  held  in  such  case 
that  the  owner  may  sue  alone,  Ander- 
son V.  Miller,  96  Tenn.  35,  33  S.  W. 
615,  31  L.  R.  A.  604  (1896)  ;  Connor 
V.  Missouri  Pac.  Ry.  Co.,  181  Mo.  397, 
81  S.  W.  145  (1904),  (the  owner  of 
a  mill  destroyed  by  the  negligence  of 
another  may  maintain  an  action  in 
his  own  name  without  joining  others 
who  have  an  interest  in  the  profits)  ; 
Eckes  V.  Stetler,  98  App.  Div.  76,  90 
N.  Y.  Supp.  473,  15  N.  Y.  Ann.  Cas. 
331  (1904),  (where  a  fireman  is  in- 
jured by  falling  through  a  trap  door 
negligently  open,  the  action  must  be 
in  the  name  of  the  fire  commissioners 
pursuant  to  the  act  conferring  the 
right  of  action). 
"Dows  V.  Cobb,  12  Barb.  310. 
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nor  damage  without  negligence,  will  constitute  any  cause 
of  action.  The  concurrence  of  the  two  elements  is  essen- 
tial. Some  damage  must  be  inferable  from  the  facts 
pleaded  and  proved ;  or  no  action  will  lie.^'  But  nominal 
damage  is  enough  to  sustain  the  action." 

§  24.  The  damage  must  be  special  to  plaintiff.  —  It  is 

not  only  essential  to  the  maintenance  of  an  action  for 
negligence  that  some  damage  should  have  been  suffered, 
but  that  damage  must  have  been  suffered  by  the  plaintiff, 
or  he  has  no  cause  of  action."^  If,  by  reason  of  a  breach 
of  duty  owed  to  the  public,  he  has  suffered  no  special 
damage,  that  is,  no  damage  other  than  such  as  every 
other  member  of  the  community  has  suffered  in  equal 
measure,  a  private  citizen  has  no  right  to  sue.'^ 

§  24a.  Right  to  recover  over.  —  It  is  not  necessary  that 
the  plaintiff's  damage  should  have  resulted  immediately 
from  the  defendant's  negligence ;  it  is  enough  if  the  plain- 
tiff, being  legally  liable,  though  not  personally  in  fault, 

"''  McAllister   v.    Clement,    75    Cal.  message  instructing  the  addressee  to 

182,  16  Pac.  775  [notary's  failure  to  buy   for   plaintiff    10,000   barrels    of 

take  proper  acknowledgment  of  mort-  petroleum,  the  market  price  of  which, 

gage]  ;  Hinckley  v.  Krug   ( Colo. )    34  when  the  message  ought  to  have  been 

Pac.    118    [negligence   of   attorney];  delivered,  was  $1.17  per  barrel,  but 

Dwyer  v.  Woulfe,  40  La.  Ann.  46,  3  when  received  by  addressee  had  ad- 

So.  360   [notary's  failure  to  season-  vaneed  to  $1.35  per  barrel.     The  ad- 

ably  register  a  mortgage]  ;  s.  P.,  Clay  dressee  did  not  purchase.    Held,  that 

V.   Western  Union   Tel.    Co.,   81    Ga.  plaintiff  could  recover  only  nominal 

285;  6  S.  E.  813  [delay  in  delivering  damages. 

telegraph  message] ;   State  v.  Davis,  "'  No  one  has  a  right  of  action  upon 

117  Ind.  307,  20  N.  E.  159;  Merrill  negligence  who  is  not  injured  thereby 

V.  Western  Union  Tel.  Co.,  78  Me.  97,  (Harter  v.  Morris,  18  Ohio  St.  492; 

2  Atl.  847.    Martin  v.  Columbia,  etc.  Illinois,  etc.  R.  Co.  v.  Benton,  69  111. 

B.  Co.,  32  S.  C.  592,   10  S.  E.  960,  174;  Smith  v.  Leavenworth,  15  Kans. 

seems  to  us  to  have  been  a  case  for  81 ;    Scott  v.  Nat.  Bank  of  Chester 

nominal  damages.  Valley,  72  Pa.  St.  471 ;  Harlan  v.  St. 

°"  Baker  v.  Manhattan  R.  Co.,  118  Louis,  etc.  E.  Co.,  65  Mo.  22;  First 

N.  Y.  533,  23  N.  E.  885.    In  Western  Nat.  Bank  v.  Ocean  Bank,  60  N.  Y. 

Union  Tel.   Co.  v.   Hall,    124   U.    S.  278). 

444,    8    S.    Ct.    577,    defendant   tele-  "  See  §  332,  post. 
graph  company  delayed  delivery  of  a 
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for  a  third  person's  injuries,  due  to  the  defendant's  neg- 
ligence, has  been  compelled  to  answer  therefor  to  the  per- 
son injured.  In  such  a  case,  the  principal  delinquent  is 
bound  to  indemnify  his  codelinquent,  their  fault  being 
unequal ;  "°  and  this  whether  any  contractual  relation 
existed  between  them  or  not.^°^  Thus  a  servant  is  liable 
to  his  master  for  damages,  which  the  latter  has  been  re- 
quired to  pay  to  a  stranger  for  the  servant's  negligence, 
in  the  master's  work,  without  the  master's  fault.^"^  So  a 
municipal  corporation  is  entitled  to  recover,  from  one 
■\\'ho  has  rendered  a  highway  unsafe,  damages  which  it 


'°°  Oceanic  Steam  Nav.  Co.  v.  Cam- 
pania Ti-ansatl.,  134  N.  Y.  461;  31 
N.  E.  987;  s.  c,  on  second  trial,  144 
N.  Y.  461  [lessee  of  public  pier 
against  sub-lessee] .  "  Tlie  liability 
grows  out  of  the  affirmative  act  of 
the  defendant,  and  renders  him  li- 
able not  only  to  the  party  injured, 
but  also  mediately  liable  to  any  party 
who  has  been  damnified  by  his  ne- 
glect"  (per  Ruger,  C.  J.,  Port  Jervis 
V.  First  Nat.  Bank,  96  N.  Y.  550 
[defendant  made  excavation  in 
street]  ;  Rochester  v.  Montgomery, 
72  N.  Y.  65;  Lowell  v.  Boston,  etc. 
R.  Co.,  23  Pick.  24  [highway  cases] ) . 
Plaintiff's  horse  took  fright  at  de- 
fendant's engine  and  ran  over  a  third 
person,  who  recovered  damages 
against  plaintiff.  Held,  the  latter 
could  recover  the  same  from  defend- 
ant on  showing  that  he  could  not 
liave  prevented  the  accident  and  that 
defendant  could  (Nashua  Iron  Co.  v. 
Worcester,  etc.  R.  Co.,  62  N.  H.  159). 
The  preceding  part  of  this  section 
quoted  with  approval  in  Galveston, 
etc.  Ry.  Co.  v.  Pigott,  116  S.  W.  (Tex. 
App.)  841,  writ  of  error  refused  by 
Sup.  Ct.  (1909).  See  also  City  of 
Seattle  v.  Northern  Pac.  Ry.  Co.,  47 
Wash.  552,  92  Pac.  411  (1907); 
Vogeman  v.  Amer.  Dock,  etc.  Co.,  1 15 


N.  Y.  S.  741,  131  App.  Div.  216 
(1909)  ;  Fulton  Gas,  etc.  Co.  v.  Hud- 
son River  Tel.  Co.,  114  N.  Y.  Supp. 
642,  130  App.  Div.  343  (1909)  ;  Soott 
V.  Curtis,  195  N.  Y.  424,  88  N.  E.  794 
(1909)  ;  City  of  New  York  v.  Corn, 
117  N.  Y.  Supp.  514,  133  App.  Div.  1 
(1909);  Lane  v.  Finn,  120  N.  Y. 
Supp.  237,  65  Misc.  339  (1909)  ;  City 
of  Grand  Forks  v.  Paulsness,  123 
N.  W.  (N.  D.)  878  (1909)  ;  City  of 
Georgetown  v.  Groff,  124  S.  W.  (Ky.) 
888  (1909).  Railway  company  is  en- 
titled to  judgment  over  against  Pull- 
man Company  for  damages  which  it 
was  compelled  to  pay  for  wrongful 
ejection  of  passenger  by  Pullman  con- 
ductor, without  participation  by  rail- 
way emploj'ees  (Pullman  Car  Co.  v. 
Hoyle,  115  S.  W.  (Tex.  App.)  841, 
writ  of  error  refused  ( 1909) . 

'"Lowell  v.  Boston,  etc.  R.  Co.,  23 
Pick.  24,  and  cases  supra. 

"^  Churchill  V.  Holt,  127  Mass.  165  ; 
s.  c,  on  new  trial,  131  Id.  67;  Simp- 
son V.  Mercer,  144  Mass.  413;  Smith 
V.  Foran,  43  Conn.  244 ;  Grand  Trunk 
R.  Co.  V.  Latham,  63  Me.  177,  and 
cases  cited  under  §  242,  post.  Costa 
V.  Yochim,  104  La.  170,  28  So.  992 
(1900)  ;  Gaffner  v.  Johnson,  39  Wash. 
437,   81   Pac.  859    (1905). 
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lias  been  compelled  to  pay  to  traveler ;  "^  and  on  the  same 
principle,  an  abutting  owner  against  whom  a  recovery- 
has  been  had  for  injuries  suffered  by  a  traveler  on  the 
street,  from  the  fall  of  his  chimney,  may  recover  the 
amount  paid,  from  a  third  person  whose  wrongful  act 
caused  the  chimney  to  fall."*  So  a  carrier  is  entitled  to 
recover  from  one  whose  unnecessary  obstruction  of  a 
station  platform  caused  damage  to  a  passenger,  for 
which  the  carrier  was  compelled  to  pay.^°° 

§  24b.  Recovery  over,  continued.  —  The  general  rule 
of  the  common  law  that  there  can  be  no  contribution  be- 
tween tortfeasors  rests  upon  the  maxim  ex  turpi  causa 
non  oritur  actio.  But  to  deny  the  right  of  recovery  over 
the  situation  must  be  such  that  the  party  seeking  redress 
knew,  or  is  presumed  to  have  known,  that  he  was  engaged 
in  a  wrongful  act."°  "One  of  several  wrongdoers  who 
had  been  compelled  to  pay  damages  caused  by  the  wrong, 
has  in  general  no  remedy  against  the  others.  He  can- 
not make  his  own  misconduct  the  ground  of  an  action  in 
his  favor.  To  this  proposition  *  *  *  there  are  so 
many  exceptions  that  it  can  hardly  with  propriety  be 
called  a  general  rule.  *  *  *  Its  application  is  restricted 
to  cases  where  the  person  seeking  redress  knew,  or  is 
presumed  to  know,  that  the  act  for  which  he  was  mulct 
in  damages  was  unlawful. '  "°^  It  is  a  sound  and  generally 
approved  rule  that  one  liable  only  on  account  of  a  duty 
of  care  owing  the  plaintiff,  but  without  active  participa- 
tion in  a  tort  committed  by  another,  may,  whether  in  the 
original  suit  or  by  an  independent  action,  recover  over 

™  Chicago  V.  Robbins,  2  Black,  418 ;  "'  Old  Colony  R.  Co.  v.  Stevens,  148 
4  Wall.  679,  and  other  cases  cited  Mass.  363,  19  N.  E.  372. 
under  §  301,  post.  Chicago  v.  Rob-  '"Street  (T.  A.)  Foundations  of 
bins,  supra,  cited  and  approved  in  Legal  Liability,  Vol.  1,  p.  490;  Pal- 
Workman  V.  New  York  City,  179  mer  v.  Wick,  etc.  S.  S.  Co.,  A.  C. 
U.  S.  552,  45  L.  ed.  314,  21  S.  C.  212  324  (1894).  See  Battersey's  Case 
(1899).  (1623)  Winch  48,  gist  of  case  quoted 

'"Gray  v.  Boston  Gas-light  Co.,  114  in  Prof.  Street's  work.  Vol.  2,  p.  74. 

Mass.  149.  '"Nashua  L  &  S.  Co.  v.  W.  &  R. 

Ry.,  22  N.  H.  159. 
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against  the  active  perpetrator  of  the  wrong.^"'  Where 
the  master  is  liable  by  the  operation  of  the  doctrine  of 
respondeat  superior  the  servant  is  liable  also,  and  they 
may  be  sued  jointly  or  severally  as  the  plaintiff  elects. 
No  action,  however,  would  exist  against  the  servant  for  an 
act  or  omission  that  only  becomes  actionable  by  reason 
of  knowledge  or  information  chargeable  to  the  master 
alone ;  all  cases,  therefore,  in  which  the  servant  may  be 
held  personally  liable  are  normal  and  hence  within  the 
sound  policy  of  the  general  rule  against  any  claim  on  his 
part  to  indemnity.  But  where  the  master's  responsibil- 
ity results  exclusively  from  the  doctrine  of  respondeat 
superior,  and  the  wrong  is  without  his  own  participation, 
direction  or  approval,  it  may  confidently  be  stated  that 
he  is  entitled  to  his  action  over,  and  the  general  rule  for- 
bidding contribution  between  wrongdoers  is  held  to  be 
qualified  to  this  extent.  And  if  the  illustrative  cases  are 
few,  it  is  due  to  the  economic  proposition  that  generally 
renders  such  a  recovery  unprofitable.  Where  municipal- 
ities and  abutting  owners  are  liable  for  injuries  caused 
by  defective  sidewalks,  it  is  universally  held  that  the  lia- 
bility of  the  abutting  owner  is  primary,  and  the  city  is 
entitled  to  recover  over  such  damages  as  it  has  been  com- 
pelled to  pay  on  that  account,  unless  it  has  been  an  active 
participant  in  the  wrongdoing.^"'  The  rationale  of  the 
rule  allowing  recovery  over  is  that  everyone  is  responsi- 
ble for  his  own  negligence  and  if  another  legally  liable 
has  been  compelled  to  pay  the  damages,  they  may  be  re- 
covered from  him."" 

"'  City  of  San  Antonio  v.  Talerico,  San  Antonio  v.  Talerico,  swpra ;  Ibid 

98  Tex.   151,  81   S.  W.  518    (1904);  v.   Smith,  supra;   McDaniel  v.  Logi, 

City  of  San  Antonio  V.  Smith,  94  Tex.  143  ni.  487,  32  N.  E.  423    (1892); 

266,  59  S.  W.  1109   (1901).  Brookville   v.    Arthurs,    152    Pa.,   25 

'°»City   of   Chicago   v.    Robljins,   2  Atl.  551    (1892);  Rowe  v.  Baltimore, 

Black    (U.   S.)    418,   17  L.   ed.   298;  etc.  R.  Co.,  82  Md.  493,  33  Atl.  761 

Robbing  v.  Chicago,  4  Wall.   (U.  S.)  (1896). 

657,  18  L.  Ed.  427 ;  Jacobs  v.  Pollard,       "» Oceanic  S.  S.  N.  Co.  v.  Compania 

10  Cush.  287;    Achison  v.  Miller,  2  Trans.  Co.,  134  N.  Y.  461,  31  N.  E. 

Ohio     St.     203;     Armstrong     Co.    v.  987,  30  Am.  St.  Rep.  685    (1892). 
Clarion  Co.,  66  Pa.  St.  218;   City  of 
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§  25.  The  breach  of  duty  must  cause  the  damage. — 

We  now  come  to  the  most  important  and  difficult  part  of 
the  general  definition  of  a  right  of  action  upon  negligence 
—  the  connection  between  the  negligent  act  or  omission 
and  the  damage.  No  action  can  be  maintained  upon  an 
act  of  negligence,  unless  the  breach  of  duty  has  been  the 
cause  of  the  damage.  The  fact  that  the  defendant  has 
been  guilty  of  negligence,  followed  by  an  accident,  does- 
not  make  him  liable  for  the  resulting  injury,  unless  that 

[46] 
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was  occasioned  by  the  negligence.  The  connection  of 
cause  and  effect  must  be  estabhshed.^  And  the  defend- 
ant's breach  of  duty,  not  merely  his  act,  must  be  the 
cause  of  the  plaintiff's  damage.^  The  defendant's  neg- 
ligence may  put  a  temptation  in  the  way  of  another  per- 
son to  commit  a  wrongful  act,  by  which  the  plaintiff  is 
injured;  and  yet  the  defendant's  negligence  may  be  in  no 
sense  a  cause  of  the  injury.^ 

§  25a.  When  an  act  or  omission  becomes  a  breach  of 
duty.  —  An  act  or  omission  becomes  a  bi'each  of  duty 

'Daniel  v.  Metropolitan  E.  Co.,  L.  276,  102  N.  W.  713   (1905)  ;  Prosser 

R.    3    C.   P.   216,   222;    Holbrook  v.  v.    West    Jersey,    etc.    Ry.    Co.,    72 

Utica,    etc.    R.    Co.,    12    N.    Y.    236;  N.  J.  L.  342,  63  Atl.  404;   s.  c,  75- 

Harlan  v.  St.  Louis,  etc.  R.  Co.,  65  N.   J.   L.    614,   68   Atl.   58    (1907); 

Mo.   22;    Crum  v.    Conover,    14   Ind.  Birch  v.  City  of  New  York,  106  N.  Y. 

App.  264,  42  N.  E.   1029,  and  cases  Supp.   104,   121   App.  395,  83  N.  E. 

infra.  51,  190  N.  Y.  397  (1907)  ;  Chambers 

'  One  suing  for  injuries  must  not  v.   Woodbury  M.   Co.,   106  Md.   496, 

only  prove  negligence,  but  that  the  68  Atl.  290   (1907)  ;  Wabash  R.  Co. 

injury  resulted   from  the  negligence  v.    Reynolds,   41    Ind.   App.    678,    84 

(Kelsey  v.  Jewett,  28  Hun,  51;  Wil-  N.  E.  992  (1908)  ;  Harrison  v.  Butte, 

liams   V.   Delaware,    etc.   R.   Co.,   39  etc.    Ry.    Co.,    95    Pac.     (Mont.)     8 

Id.  430;  Murtaugh  v.  N.  Y.  Central  (1908)  ;   Richmond  v.  Missouri  Pac. 

R.   Co.,   49   Id.   456,   3   N.   Y.   Supp.  Ry.  Co.,  133  Mo.  App.  463,  113  S.  W. 

483;  State  v.  Baltimore,  etc.  R.  Co.,  708  (1908)  ;  Toppi  v.  McDonald,  112 

58  Md.  482;   Dickey  v.  Maine  Tele-  N.  Y.  Supp.  821,  128  App.  Div.  443 

graph  Co.,  43  Me.  492 ;  Philadelphia,  ( 1908 )  ;  Briscoe  v.  Henderson  Light, 

etc.  R.  Co.  V.  Boyer,  97  Pa.  St.  91;  etc.  Co.,  148  N.  C.  396,  62  S.  E.  60O 

Pennsylvania  Co.  v.  Hensil,  70  Ind.  (1908)  ;  New  Orleans,  etc.  R.  Co.  v. 

569;  Lester  v.  Pittsford,  7  Vt.  158;  Harrod's    Admr.,    115    S.   W.    (Ky.) 

Crandall  v.  Goodrich  Transp.  Co.,  16  699    (1909)  ;  City  of  LaPorte  v.  Os- 

Fed.    75;    Nashville,    etc.    R.    Co.    v.  born,  86  S.  W.    (Ky.)    995    (1909); 

Hembree,   85   Ala.   481,   5   So.    173).  Cleveland,   etc.    Ry.    Co.   v.    Morrey, 

See  note  on  allegation  and  proof  of  172  Ind.  513,  88  N.  E.  932   (1909)  ; 

negligence,   20  Abb.   New   Cas.   236;  St.  Louis,  etc.  Ry.  Co.  v.  Rhoden,  123 

Western  Union  Tel.  Co.  v.  Schriver,  S.   W.   798    (1909);   Monroe  v.   At- 

141    Fed.   538,   72   C.   C.   A.   596,   4  lantic,  etc.  Ry.  Co.,  151  N.  C.  374,  66 

L.  R.  A.    (N.   S.)    678    (1905);   At-  S.  E.  315  (1909);  Missouri,  etc.  Ry. 

lanta,  etc.  Ry.  Co.  v.  West,  121  Ga.  Co.  v.  Byrd,  124  S.  W.   (Tex.  App.) 

641,  49  S.  E.  711,  104  Am.  St.  Rep.  738    (1910)  ;    Dalzell   v.   New   York, 

179,  67  L.  R.  A.  701   (1905)  ;  Cleve-  etc.  Ry.  Co.,  121  N.  Y.  Supp.  28,  136 

land,  etc.  Ry.  Co.  v.  Cline,   111   HI.  App.  Div.  325  (1910). 

App.    416     (1903);    Wickenberg    v.  '  See  §§  8-13,  amte. 
Minneapolis,  etc.  Ry.   Co.,  94  Minn. 
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when  it  is  a  violation  of  some  contractual  obligation  or  of 
some  duty  prescribed  or  implied  by  law,  or  it  is  observa- 
ble that  such  act  or  omission  will  probably  injure  an- 
other and  it  is  preventable.  One  is  liable  for  all  the  in- 
jurious consequences  naturally  and  proximately  caused 
by  his  negligence.  If  he  has  committed  a  breach  of  duty, 
wrongfully  put  into  operation  a  force  likely  to  injure 
others,  he  is  liable  for  its  natural  and  proximate  effects, 
which  may  be  immediate  and  direct  or  through  the  media 
of  natural  forces  or  other  innocent  causes  or  conditions. 
Time,  distance  and  the  number  and  variety  of  the  media 
are  immaterial,  except  as  they  afford  increased  oppor- 
tunity for  the  assertion  of  other  intervening  responsible 
causes.  And  it  is  because  in  actual  experience,  when  in- 
jury is  not  immediate  and  direct,  other  agencies  do  so 
often  intervene,  that  the  study  of  the  character  and  effect 
of  intervening  causes,  whether  discharging  the  original 
wrongdoer  or  jointly  implicating  their  author,  becomes 
both  interesting  and  important. 

§  26.  Breach  of  duty  must  be  the  proximate  cause.  — 

The  breach  of  duty  upon  which  an  action  is  brought 
must  be  not  only  a  cause,  but  a  proximate  cause,  of  the 
damage  to  the  plaintiff.*  "We  adhere  to  this  old  form  of 
words,  because,  while  it  may  not  have  originally  meant 
what  is  now  intended,  it  is  not  immovably  identified  with 
any  other  meaning,  and  is  the  form  which  has  been  so 
long  in  use  that  its  rejection  would  make  unintelligible 
nearly  all  reported  cases  on  the  question  involved.^    The 

*Kistner  v.  Indianapolis,  100  Ind.  (Cal.)  122  (1907);  Miner  et  al.  v. 
210;  Scheffer  v.  Railroad  Co.,  105  McNamara,  81  Conn.  690,  72  Atl. 
U     S.   249;    Bell   v.   Rocheford,    113    ^38    (1909);    Birmingham   Ey.,   etc. 

N.  W.   (Sup.  Ct.  Neb.)   157   (1907);    ^°-   ^-    H"*"'^'    ^^    ^°-    '^l^')    ^^^ 
„,    T-      •       i.     r.    /n       TOO    (1909);  Seith  V.  Commonwealth  Elec. 
Yongue  v.  St.  I^o^'^' ^tc   ^.  Ca    133 

Mo.    141,    112    S.    W.    985     (1908);  .^he  use  of  the  old  words,  "  proxi- 

Williams  V.  Atlantic,  etc.  K.  Co.,  56  ^^^  ^^^^^  „  j^  ^^^^^^,^^  y^^  jjarl,  J., 

Fla.  735,  48  So.  209  ( 1909)  ;  Williams  j^  Ehrgott  v.   New  York,   96  N.   Y. 

V.  San  Francisco,  etc.  R.  Co.,  98  Pac.  264,   281;    Norwood  v.   Raleigh,   etc. 
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[§  26 


proximate  cause  of  an  event  must  be  understood  to  be 
that  wMclij.in  a  natural  and  continuous  sequence,"  un- 
broken by  any  new,  indepectJent  cause,''  produces  that 
event,  and  without  which  that  event  would  not  have  oc- 
curred.^ Proximity  in  point  of  time  or  space,  however, 
is  no  part  of  the  definition.  That  is  of  no  importance, 
except  as  it  may  afford  evidence  for  or  against  proximity 


H.  Co.,  Ill  N.  C.  236,  16  S.  E.  4; 
Ploiida,  etc.  R.  Co.  v.  Williams,  37 
Fla.  406,  20  So.  558;  Davis  V.  Chi- 
cago, etc.  R.  Co.  [Wis.],  67  N.  W. 
167.  For  applications  of  the  rule, 
see  §§  57-60,  post. 

« Wharton  Negl.,  §  3,  modified. 

'  Oil  Creek  R.  Co.  v.  Keighron,  74 
Pa.  St.  320;  Insurance  Co.  v.  Tweed, 
7  Wall.  52.  As  to  what  will  be  such 
an  intervening  cause,  see  Wharton 
Negl.,  §§  134-143;  Milwaulcee,  etc. 
R.  Co.  V.  Kellogg,  94  U.  S.  469,  24 
L.  Ed.  256;  Lowery  v.  Manhattan  R. 
Co.,  99  N.  y.  158;  Cuff  v.  Newark, 
etc.  R.  Co.,  35  N.  J.  Law,  17;  and 
§  31  e*  seq.,  post.  In  his  work  on 
Torts,  p.  69,  Judge  Cooley  states  the 
following  propositions:  "(1-)  In 
the  case  of  any  distinct  legal  wrong, 
which  in  itself  constitutes  an  invasion 
of  the  right  of  another,  the  law  will 
presume  that  some  damage  follows 
as  a  natural,  necessary  and  proxi- 
mate result.  Here  the  wrong  itself 
fixes  the  right  of  action ;  we  need  not 
go  further  to  show  a  right  of  re- 
covery, though  the  extent  of  recovery 
may  depend  upon  the  evidence.  (2.) 
When  the  act  or  omission  complained 
of  is  not  in  itself  a  distinct  wrong, 
rnd  can  only  become  a  wrong  to  any 
particular  individual  through  in- 
jurious consequences  resulting  there- 
from; this  consequence  must  not  only 
be  shown,  but  it  must  be  so  connected 
by  averment  and  evidence  with  the 
act  or  omission,  as  to  appear  to  have 
[Law  of  Neg.    Vol.  I  —  4] 


resulted  therefrom  according  to  the 
ordinary  course  of  events  and  as  a 
proximate  result  of  a  sufficient  cause. 
(3.)  If  the  original  act  was  wrong- 
ful, and  would  naturally,  according 
to  the  ordinary  course  of  events, 
prove  injurious  to  some  other  person 
or  persons,  and  does  actually  result 
in  injury  through  the  intervention  of 
other  causes  which  are  not  wrongful, 
the  injury  shall  be  referred  to  the 
wrongful  cause,  passing  by  those 
which  were  innocent.  But  if  the 
original  wrong  only  becomes  in- 
jurious in  consequence  of  the  inter- 
vention of  some  distinct  wrongful 
act  or  omission  by  another,  the  in- 
jury shall  be  imputed  to  the  last 
wrong  as  the  proximate  cause,  and 
not  to  that  which  was  more  remote." 
Few  cases  have  been  so  often  cited, 
quoted  from  and  approved  as  Mil- 
waukee, etc.  Ry.  Co.  v.  Kellogg,  supra. 
See  case  of  The  G.  R.  Booth,  171 
U.  S.  450,  43  L.  Ed.  234,  19  S.  C.  9 
(1897). 

"Thomas  v.  Winchester,  6  N.  Y. 
397;  and  see  §§  31,  32,  post.  An  ac- 
cident "  cannot  be  attributed  to  a 
cause,  unless  without  its  operation 
the  accident  would  not  have  hap- 
pened" (Ring  V.  Cohoes,  77  N.  Y. 
83;  to  the  same  effect,  Ehrgott  v. 
New  York,  96  Id.  283;  Cone  v.  Dela- 
ware, etc.  R.  Co.,  81  Id.  206;  Se'arles 
V.  Manhattan  R.  Co.,  101  Id.  661; 
Taylor  v.  Yonkers,  105  Id.  203) . 
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of  causation,  that  is,  the  proximate  cause  which  is  nearest 
in  the  order  of  responsible  causation." 

§  26a.  It  is  not  requisite  that  the  injury  should  be  the 
necessary  or  even  the  usual  result  of  the  neglect.  —  It  is 

uniformly  held  that  to  be  actionable  it  is  not  requisite 
that  the  injury  should  be  the  necessary  or  the  direct  or 
immediate  result  of  the  wrongful  act  or  omission."  Nor 
is  it  requisite  that  it  should  be  the  ' '  usual, "  "  ordinary, ' ' 
or  "  probable  "  result.  But  it  is  often  said,  as  an  assign- 
ment of  a  reason,  among  others,  for  the  particular  de- 
cision that  the  injury  is  or  is  not  the  "  usual,"  "  ordi- 
nary," or  "  probable  "  consequence  of  the  neglect,  and 
hence  such  as  could  or  could  not  have  been  reasonably 
foreseen.  If  the  injury  is  a  natural  result  of  the  neglect 
of  duty  it  is  sufficient.  The  injury  where  actionable  gen- 
erally is  the  "  usual,"  "  ordinary,"  or  "  probable  "  re- 
sult, and  when  it  is  so  it  is  also  such  as  could  have  been 
foreseen  by  one  of  ordinary  prudence  in  the  defendant's 
position  at  the  time  as  probable,  if  he  had  known  all  the 
facts  and  had  thought  of  it.     Again,  it  cannot  be  success- 

°"The  primary  cause  may  be  the  result   in  injury,   it   is   sufficient   to 

proximate  cause  of  a  disaster,  though  support    the    charge    of    negligence  " 

it  operate  through  successive  instru-  (Haase  v.  Morton,  138  la.  205,   115 

ments.     The  question  always  is,  was  N.    W.    921     (1908).      To   the    same 

there  an  unbroken  connection  between  effect,  Hollidge  v.  Duncan,  199  Mass. 

the  wrongful  act  and  the  injury  —  a  121,  85  N.  E.  186   (1908)  ;  Osborn  v. 

continuous  operation?    Did  the  facts  Van  Dyke,  113  la.  557,  85  N.  W.  784, 

constitute  a  continuous  succession  of  15  L.  R.  A.  367   (1901).    It  is  error 

events  so  linked  together  as  to  make  to   charge   that   if   "  the   injury   the 

a  natural  whole  ?    Or  was  there  some  plaintiff  sustained  was  not  the  result 

new  and  independent  cause  interven-  of  the  wrong  done  by  the  defendant " 

ing  between  the  wrong  and  the  in-  he  is  not  responsible  and  holding  it  is 

jury?"     (Purcell  v.  St.  Paul  E.  Co.,  sufficient   if   it   followed   in   natural 

48  Minn.  134,  50  N.  W.  1034).  sequence    (Burk   v.    Creamery   Pckg. 

"  "  It  is  enough  to  constitute  negli-  Co.,  126  la.  730,  102  N.  W.  793,  106 

gence  if  the  result  of  the  act  is  the  Am.  St.  Piep.  395   (1905).     See  also 

natural,  though  not  the  necessary  or  Brown  Store  Co.  v.  Chattahoochie  L. 

inevitable,  thing  to  be  expected.     If  Co.,    121    Ga.    809,    49    S.    E.    839 

ordinary  prudence  would  suggest  that  (1905)  ;  True  v.  Woda,  201  111.  315, 

the  act  or  omission  would  probably  66  N.  E.  369  (1903)  ;  Vandenburg  v. 
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fully  denied  that  there  is  a  disposition  shown  in  many 
decisions  to  make  liability  in  cases  of  negligence  corre- 
spond in  some  degree  with  the  moral  obhquity  of  the 
wrongful  act,  just  as  juries  constantly  diminish  or  in- 
crease the  "  compensating  damages  "in  view  of  the  same 
consideration :  judges  also  are  human.  These  considera- 
tions, combining  with  some  looseness  of  statement,  have 
given  rise  to  expression  in  some  decisions  that  would 
authorize  the  inference  it  was  intended  to  hold  that  these 
relations  must  exist.  Such,  however,  is  not  the  law. 
The  term  natural  as  used  in  the  general  rule  is  not  to  be 
so  interpreted,  but  rightly  understood  means  according 
to  the  operations  of  natural  laws,  which,  in  the  particular 
case,  may  be  unusual  and  extraordinary  in  common  experi- 
ence. If  it  were  otherwise,  because  one  had  often  been 
guilty  of  the  same  breach  of  duty  without  entailing  in- 
jurious consequences  he  must  be  held  not  responsible 
when  it  does  occur.  We  are  acquainted  with  no  well- 
considered  case  holding  that  injurious  consequences, 
otherwise  the  natural  and  proximate  result  of  the  defend- 
ant's  negligence,  are  not  so  unless  they  are  the  usual, 
ordinary,  or  probable  result  and  such  as  are  capable  of 
being  foreseen.  To  so  hold  would  be  indeed  to  formulate 
a  new  rule  by  the  substitution  of  these  terms  for  natural 
and  proximate. 

§  27.  Breach  of  statutory  duty.  —  All  authorities  agree 
that  the  plaintiff  cannot  recover  upon  mere  proof  of  his 
injury,  coincident  with  the  defendant's  breach  of  a  stat- 
ute or  ordinance  of  the  Mnd  mentioned  in  §  13.  In  such 
a  case,  the  action  would  fail  for  want  of  connection  be- 
tween the  defendant's  negligence  and  the  plaintiff's 
damage.  The  plaintiff  must  prove  that  the  breach  of 
regulations  was  the  proximate,  cause  of  his  damage. 
That  will  not  be  presumed."     And  therefore  non-com- 

Truax,  4  Den.  (N.  Y.)  464,  47  Am.  "Hayes  v.  Michigan  Central  R. 
Dec.  268  (1847);  Harold  v.  Watney,  Co.,  Ill  U.  S.  228,  240;  Pennsyl- 
2  Q.  B.  320,  e7L.  J.  Q.  B.  771  (1898).    vania    Co.   v.    Hensil,    70   Ind.    569; 


§  27a] 


PROXIMATE    CAUSE. 


52 


pliance  with  a  statutory  requirement,  however  stringent, 
affords  no  ground  of  action,  if  compliance  therewith 
would  not  have  prevented  the  injury." 

§  27a.  Violation  of  statutes  and  ordinances  considered 
as  negligence  per  se,  or  otherwise.  —  In  all  jurisdictions 
statutes  and  ordinances  specifically  declaring  that  the 
person  injured  by  their  violation  shall  have  his  action 
for  damages,  such  liability  is  enforced  by  the  courts  with- 
out further  evidence  of  the  wrongfulness  of  the  act ;  and 
it  matters  little,  or  not  at  all,  whether  in  such  case  such 
violations  are  termed  negligence  per  se  or  not.^^     Some 


Philadelphia,  etc.  R.  Co.  v.  Stebbing, 
62  Md.  504  [train  running  at,greater 
rate  of  speed  than  that  allowed  by 
ordinance].  See  the  following  among 
many  other  cases,  to  the  same  effect: 
Quincy,  etc.  E.  Co.  v.  Wellhoener,  72 
111.  60;  Illinois,  etc.  R.  Co.  v.  Gillis, 
68  Id.  317;  Great  Western  R.  Co.  v. 
Geddis,  33  Id.  305 ;  Stoneman  v.  At- 
lantic, etc.  R.  Co.,  58  Mo.  503;  Hol- 
man  v.  Chicago,  etc.  R.  Co.,  62  Id. 
562;  Chicago,  etc.  R.  Co.  v.  Hotz,  47 
Kans.  627 ;  28  Pac.  695  ;  Chicago,  etc. 
R.  Co.  V.  Chrisman,  19  Colo.  30,  34 
Pac.  286 ;  Cumuberland,  etc.  R.  Co.  v. 
State,  73  Md.  74,  20  Atl.  785;  Mor- 
rissey  v.  Providence,  etc.  R.  Co.,  15 
R.  I.  271,  3  Atl.  10;  Rainey  v.  N.  Y. 
Central,  etc.  R.  Co.,  68  Hun,  495 ;  23 
N.  Y.  Supp.  80.  Under  the  South 
Carolina  statute  making  railroad 
companies  liable  for  a  neglect  to  give 
signals,  which  "  contributed  to  the 
injury,"  it  is  only  necessary,  for  a  re- 
covery, to  show  that  the  neglect  con- 
tributed to,  not  that  it  proximately 
caused,  the  injury  (Wragge  v.  South 
Carolina,  etc.  R.  Co.,  47  S.  C.  105; 
25  S.  E.  76). 

"  Flatles  V.  Chicago,  etc.  R.  Co.,  35 
Iowa,  191;  Illinois,  etc.  E.  Co.  v. 
Phelps,  29  III.  447;  Oilman,  etc.  R. 
Co.  V.  Spencer,  76  Id.  192.     See,  also, 


Edson  v.  Central  R.  Co.,  40  Iowa  47 ; 
Delaware,  etc.  R.  Co.  v.  Salmon,  39 
N.  J.  Law,  299;  Pennsylvania  R. 
Co.  V.  Hope,  80  Pa.  St.  373 ;  Stanton 
v.  Louisville,  etc.  R.  Co.,  91  Ala.  382; 
8  So.  798.  Where  sounding  a  loco- 
motive whistle  is  as  likely  to  in- 
crease as  to  diminish  danger  to  one 
on  the  track,  failure  to  use  it  as  re- 
quired by  statute  will  not  constitute 
negligence  (Galena,  etc.  R.  Co.  v. 
Loomis,  13  111.  548;  Illinois  Central 
R.  Co.  V.  Phelps,  29  Id.  447;  Pitts- 
burgh, etc.  R.  Co.  V.  Karnes,  13  Ind. 
87;  Wakefield  v.  Connecticut,  etc.  R. 
Co.,  37  Vt.  330).  But  the  converse 
of  the  proposition,  that  is,  that  the 
defendant  would  be  liable  if  but  for 
his  violation  of  the  statute  the  injury 
would  not  have  happened,  is  not  true, 
it  is  but  an  example  of  the  fallaay 
post  hoc  ergo  hoc.  If  the  train  had 
not  been  running  faster  than  allowed 
by  the  law  the  collision  would  not 
have  occurred,  but  if  the  plaintiff 
undertook  negligently  to  pass  in  front 
of  the  train,  the  violation  of  the  sta- 
tute or  ordinance  had  nothing  to  do 
with  the  casualty.  It  is  not  a  case 
of  contributory  negligence,  but  of 
plaintiff's  own  negligence. 

"  Failure  to  confine  flume  or  cover 
canal     (Platte,     etc.     Canal     Co.     v. 
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courts  have  refused  to  adopt  this  term  because  neghgence 
in  law  means  more  than  a  violation  of  duty  owing  the 
jjlaintiff,  for  it  includes  proximate  injury  as  well.  The 
main  diversity  of  decision,  however,  arises  from  a  dif- 
ference of  construction  in  regard  to  enactments  having 
only  a  penal  sanction.  In  many  jurisdictions  the  viola- 
tion of  such  statutes  and  of  ordinances,  where  imposed 
by  the  police  power  specifically  authorized  by  the  charter 

Dowell,  17  Colo.  376,  30  Pac.  68  E.,  etc.  Co.,  90  Mo.  314,  2  S.  W.  426; 
(1892).  Failure  to  guard  sprocket  Bishop  on  Non-com.  Law,  par.  445; 
wheel  and  chain  (Klatt  v.  Foster  Vandeveer  v.  Moran,  112  N.  W. 
Lbr;  Co.,  97  Wis.  641,  73  N.  W.  (Neb.)  581  (1907);  Cragg  v.  Los 
563  (1907).  Bridge  constructed  in  Angeles  Tr.  Co.,  154  Cal.  633,  98  Pac. 
violation  of  Act  of  Congress  (Tex-  1063  (1908);  Smith  v.  Wolf,  49  So. 
arkana,  etc.  Ry.  Co.  v.  Parsons,  (Ala.)  395  (1909)  ;  Pittsburgh,  etc. 
74  Fed.  408,  20  C.  C.  A.  480  R.  Co.  v.  Reed,  88  N.  E.  (Ind.  App.) 
(1896).  Sale  of  poison  without  1080  (1909);  Lindler  v.  Southern 
label  (Burk  v.  Creamery  Pkg.  Mfg.  Ry.  Co.,  84  S.  C.  536,  66  S.  E.  995 
Co.,  126  la.  730,  102  N.  W.  793,  (1910).  Speed  ordinance  (Louisville, 
106  Am.  St.  Rep.  377  (1905).  To  etc.  R.  Co.  v.  Davis,  7  Ind.  App.  222, 
the  same  eflfect,  Wise  v.  Morgan,  101  33  N.  W.  451  (1890)  ;  Schlereth  v. 
Tenn.  273,  48  S.  W.  971,  44  L.  R.  A.  Missouri  Pac.  Ry.  Co.,  96  Mo.  509, 
548  (1899).  Employment  of  children  10  S.  W.  66  (1888).  Blasting  powder 
under  age  fixed  by  statute  (Niekey  (Brannock  v.  Elmore,  114  Mo.  55,  21 
V.  Steuder,  164  Ind.  189,  73  N.  E.  117  S.  W.  451).  Ringing  Bell  of  locomo- 
(1905)  ;  Queen  V.  Dayton  Coal  Co.,  95  tive  in  city  (Texas,  etc.  Ry.  Co.  v. 
Tenn.  458,  32  S.  W.  460,  49  Am.  St.  Brown,  11  Tex.  App.  503,  33  S.  W. 
Rep.  395,  30  L.  R.  A.  82  (1895).  146  (1895).  Failure  to  protect  ex- 
Failure  to  guard  freight  elevator  cavation  as  required  ( 137  Mo.  503, 
(Tvedt  V.  Wheeler,  70  Minn.  161,  72  38  S.  W.  1104,  59  Am.  St.  Rep.  504 
X.  W.  1062  (1897).  Sale  of  cart-  (1897).  "If  a  railroad  company, 
ridges  to  boy  under  age  prohibited  by  which  has  been  du]y  required  by  a 
statute  ( Binford  v.  Johnston,  82  Ind!  municipal  corporation  to  erect  a  fence 
426,  42  Am.  Rep.  508).  Statutory  upon  the  line  of  its  road  within  the 
cruelty  in  beating  a  horse  and  unin-  corporate  limits  for  the  purpose  of 
tentional  injury  of  another  (Osborne  protection  against  injuries  to  persons, 
V.  Van  Dyke,  113  la.  557,  85  N.  W.  fails  to  do  so,  and  an  individual  is 
784,  54  L.  R.  A.  367  (1908).  Viola-  injured  by  the  engine  or  cars  of  the 
tion  of  statutes  and  ordinances  gen-  company  in  consequence,  he  may 
erally  when  intended  for  the  protec-  maintain  an  action  against  the  com- 
tion  of  the  plaintiff  (Houston,  etc.  pany"  (Hayes  v.  Michigan  Cent.  R. 
Ry.  Co.  V.  Wilson,  60  Tex.  142;  Bur-  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369, 
nett  V.  Ft.  Worth  Light,  etc.  Co.,  102  28  L.  Ed.  410).  Negligence  cannot 
Tex.  31,  112  S.  W.  1040  (1908).  See  be  predicated  solely  on  the  violation 
also  Petrie  v.  Columbia,  etc.  R.  Co.,  of  a  valid  ordinance  when  the  act  is 
7  S.  E.   (S.  C.)   515;  Keim  v.  Union  itself  indifferent,  and  no  duty  exists 
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or  general  law,  is  lield  negligence  per  se.^*  By  this  ex- 
pression nothing  more  is  intended  than  that  such  violation 
is  a  breach  of  legal  duty  toward  those  intended  to  be 
thereby  protected.  The  other  elements  of  actionable 
negligence  must  concur,  viz.:  (1)  that  such  violation  is  a 
breach  of  duty  owing  to  the  plaintiff,  (2)  that  the  injury 
complained  of  was  the  natural  and  proximate  conse- 
quence of  such  violation.  In  other  jurisdictions  viola- 
tions of  such  statutes  and  ordinances  are  said  to  be 
prima  facie  negligence,  or  competent  evidence  of  negli- 
gence.^" But  in  all  jurisdictions  the  operation  of  such 
statutes  or  ordinances  is  avowedly  limited  to  the  persons 
intended  to  be  protected,  however  variant  the  actual 
application. 

§  27b.  Breach  of  rules.  —  While  not  commonly  spoken 
of,  eo  nomine,  as  negligence  per  se,  it  is  obvious  that  the 
breach,  by  one  for  whose  protection  the  defendant  is 
under  some  duty,  of  a  known  valid  and  reasonable  rule 
or  regulation  intended  to  guard  against  his  injury,  when 
without  justification  or  excuse,  where  the  rule  or  regula- 
tion applies,  in  consequence  of  which  he  is  injured,  is 
entitled  to  the  same  effect." 

§  28.  "  Natural  and  continuous  sequence  ' '  defined.  — 

Very  great  difficulty  has  been  found  in  determining  what 
damages  should  be  considered  as  flowing,  in  a  "  natural 

apart  from  the  ordinance   (Fields  v.  "See  §  13  and  notes,  ante. 

Gowdy,  199  Mass.  568,  85  N.  E.  884  ^'>Ib. 

(1908)  ;  Dahlin  v.  Wals"!!,  192  Mass.  "When  one  violates  a  rule  or  regu- 

163,  77  N.  E.  830,  6  L.  R.  A.  (N.  S.)  lation,  duly  promulgated,  established 

615   (1908).    Violation  of  a  stautory  for    his    protection,    and    is    injured 

duty  is  evidence  of  negligence,  and,  thereby,  it  is  error  for  the  trial  court 

when  injury  results  gives  a  cause  of  to  submit  as  a,  question  of  fact  such 

action,  and  generally  justifies  a  ver-  violation  to  the  jury  for  the  deter- 

dict    (Shields    v.    Pugh   &    Co.,    107  mination  of  the  issue  of  negligence  or 

N.  Y.  Supp.  604,  122  App.  Div.  586  contributory    negligence     (San     An- 

(1908);    Piatt    v.    Southern    Photo  tonic,  etc.  Ey.  Co.  v.  Wallace,  76  Tex. 

Mat.   Co.,  4  Ga.  App.   159,  60  S.  E.  636,  13  S.  W.  565    (1890)  ;  Railway 

1068  (1908).  V.    Whitcomb,    31    Am.    &    Eng.    R. 
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and  continuous  sequence,"  from  an  act  of  negligence, 
especially  when  it  is  not  a  matter  of  contract  liability. 
On  the  one  hand,  it  has  been  maintained  that,  in  cases  of 
tortious  negligence,  the  defendant  should  be  held  respon- 
sible for  all  damages  which  do  in  fact  result  from  his 
v/rongful  acts,  whether  they  could  have  been  anticipated 
or  not."  On  the  other  hand,  it  has  been  maintained  that 
he  should  not  be  held  responsible  for  any  damages  except 
such  as  he  could,  in  the  exercise  of  reasonable  foresight, 
have  foreseen  as  the  probable  consequences  of  his  act." 
As  a  middle  ground,  it  has  been  asserted  that  he  should 
be  made  responsible  for  such  damage  as  is  known  by 
common  experience  to  usually  follow  such  a  wrongful 
act."  The  weight  of  authority  seems  to  be  decidedly 
against  holding  the  defendant  liable  for  all  the  actual 
consequences  of  his  wrongful  acts,  when  they  are  such  as 
no  human  being,  even  with  the  fullest  knowledge  of  the 
circumstances,  would  have  considerd  likely  to  occur ;  ^° 

Cases,  149 ;  Woolsey  v.  Railway,  33  the  true  rule  is  that  the  injury  must 
Ohio  St.  235 ;  Gordy  v.  Railway,  75  be  the  natural  and  probable  conse- 
Md.  297,  23  Atl.  607  (1892).  quence  of  the  negligence,  such  a  con- 
"Ehrgott  V.  New  York,  96  N.  Y.  sequence  as,  under  the  surrounding 
264;  Smith  v.  Southwestern  R.  Co.,  circumstances  of  the  case,  might 
L.  R.  6  C.  P.  14 ;  aff'g  s.  c.  5  C.  P.  and  ought  to  have  been  foreseen  by 
98 ;  Henry  v.  So.  Pacific  R.  Co.,  50  the  wrong-doer,  as  likely  to  flow 
Cal.  183,  per  MoKinstiy,  J.;  Fair-  from  his  act "  (per  Paxson,  J.,  Pitts- 
banks  V.  Kerr,  70  Pa.  St.  86 ;  McGrew  burgh  So.  R.  Co.  v.  Taylor,  104  Pa. 
V.  Stone,  53  Id.  436;  Morrison  v.  St.  306 ;  s.  p.,  Hoag  v.  Lake  Shore,  etc. 
Davis,  20  Id.  171;  Scott  v.  Hunter,  R.  Co.,  85  Id.  293).  Or  such  as  "a 
46  Id.  192;  Lake  v.  Milliken,  62  Me.  person  of  ordinary  intelligence  might 
240 ;  Atchison,  etc.  R.  Co.  V.  Stanford,  have  expected"  (McGowan  v.  Chi- 
12  Kans.   354;   Proctor  v.  Jennings,  cage,   etc.   R.    Co.,   91    Wis.    147,   64 

6  Nev.  83;  Phillips  v.  Dickerson,  85  N.  W.  891;  Davis  v.  Chicago,  etc.  R. 
111.  11 ;  Doggett  V.  Richmond,  etc.  R.  Co.,  93  Wis.  470,  67  N.  W.  16;  Motey 
Co.,  78  N.  C.  305 ;  State  v.  Manches-  v.  Pickle  Marble,  etc.  Co.,  74  Fed. 
ter,  etc.  R.  Co.,  52  N.  H.  528;  Stark  155). 

V.  Lancaster,  57  Id.  88.  '"Gerhard   v.   Bates,   2   El.    &   Bl. 

"Rigby  v.   Hewitt,    5   Exoh.   239;  490;  Selleck  v.  Langdon,  55  Hun,  19, 

Hoey  V.  Felton,  11  C.  B.  N.  S.  143;  8   N.    Y.    Supp.    573;    Whart.    Neg., 

Bovill,  C.  J.,  Sharp  v.  Powell,  L.  R.  §§  16,  74-77. 

7  C.  P.  253;  Sheridan  v.  Bigelow,  2°  Kern  v.  DeCastro  Sugar  Co.,  125 
93  Wis.  436,  67  N.  W.  732.  "In  de-  K.  Y.  50,  25  N.  E.  1071  [fall  of  ele- 
termining  what  is  proximate   cause,  vator]  ;  Keiss  v.  X.  Y.  Steam  Co.,  128 
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and,  on  the  other  hand,  the  best  authorities  seem  to  be 

quite  opposed  to  the  theory  that  he  should  be  held  liable 

only  for  such  consequences  as  he  ought  himself  to  have 
foreseen.^'^  So  much  difficulty,  indeed,  has  been  felt  in 
attempting  to  lay  down  a  rule  to  cover  all  possible  cases, 
that  some  of  the  ablest  judges  have  declined  to  state  any 

N.  Y.  103;  28  N.  E.  24  [steamer  ex-  in  most  cases  are  absolutely  worth- 
plosion]  ;  Cleveland  v.  N.  J.  Steam-  less  as  guides  to  the  jury.  *  *  ♦ 
boat  Co.,  125  N.  Y.  299,  26  N.  E.  327  When  a  party  commits  a  tort,  result- 
[steamboat  passenger  rush]  ;  Henry  ing  in  a  personal  injury,  he  cannot 
V.  St.  Louis,  etc.  R.  Co.,  76  Mo.  288  foresee  or  contemplate  the  conse- 
[  passenger  being  ordered  out  of  car  quences  of  his  tortious  act.  *  *  * 
stepped  to  a  neighboring  track,  and  Here,  nothing  short  of  omniscience 
while  waiting  there  was  injured  by  could  have  foreseen  for  a  minute 
another  train] ;  s.  p.,  Lewis  v.  Flint,  what  the  result  arid  effect  of 
etc.  R.  Co.,  54  Mich.  55;  Briggs  v.  driving  into  this  ditch  would  be. 
Minneapolis  St.  R.  Co.,  52  Minn.  36,  *  *  *  The  best  statement  of  this 
53  N.  W.  1019;  Bellefontaine,  etc.  rule  is,  that  a  wrong-doer  is  respon- 
R.  Co.  V.  Snyder,  18  Ohio  St.  399 ;  sible  for  the  natural  and  proximate 
Connecticut  Life  Ins.  Co.  v.  New  consequences  of  his  misconduct;  and 
Haven  R.  Co.,  25  Conn.  265 ;  Harri-  what  are  such  consequences  must 
son  V.  Berkley,  1  Strobh.  525,  549;  generally  be  left  for  the  determina- 
Bennett  v.  Loekwood,  20  Wend.  223 ;  tion  of  the  jury  "  In  that  case  the 
Greenland  v.  Chaplin,  5  Exch.  243;  plaintiff  recovered  $25,000  for  in- 
Jacksonville,  etc.  R.  Co.  v.  Pen-  juries  suffered  from  a  defect  in  a 
insular  Land,  etc.  Co.,  27  Fla.  1,  9  highway,  resulting  months  after- 
So.  661.  "The  general  rule  is,  that  wards  in  a  permanent  spinal  disease; 
a  man  is  answerable  for  the  conse-  and  this  judgment,  though  set  aside 
quences  of  a  fault  which  are  not-  in  the  lower  court,  was  reinstated 
ural  and  probable ;  but  if  this  fault  and  affirmed  in  the  Court  of  Appeals, 
happen  to  occur  with  something  See  cases  cited  under  note  17,  supra. 
extraordinary  and  unforeseen,  he  Green-Wheeler  Shoe  Co.  v.  Chicago, 
will  not  be  liable"  (McGrew  v.  etc.  Ry.  Co.,  130  la.  123,  106  N.  W. 
Stone,  53  Pa.  St.  436).  498  (1906),  (goods  negligently  de- 
="In  Ehrgott  v.  New  York,  96  layed  in  transit,  destroyed  by  an  act 
N.  Y.  264,  the  court  emphatically  of  God,  a  storm  such  as  could  not 
refused  to  hold  that  the  defendant  lave  been  reasonably  anticipated ;  but 
was  only  liable  for  such  damages  as  for  such  delay  they  would  have 
might  reasonably  be  supposed  to  be  reached  their  destination  safely;  ear- 
in  the  contemplation  of  both  parties  rier  held  liable).  Rodgers  v.  Mis- 
as  the  probable  result  of  the  acei-  siuri,  etc.  Ry.  Co.,  75  Kan.  222,  88 
dent;  and  Earl,  J.,  commenting  upon  Pae.  885  (1907),  (the  facts  were  the 
the  various  forms  of  stating  the  rule  same  as  in  the  preceding  case,  except 
which  are  given  in  the  text,  said:  that  the  goods  were  no  longer  in 
"  These  various  modes  of  stating  the  transit,  having  reached  point  of  de- 
rule  are  all  apt  to  be  misleading  and  livery;  carrier  held  not  liable). 
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fixed  rule,^^  and  have  indicated  a  disposition  to  leave  all 
doubtful  cases  to  the  jury.^^ 


''''Page  V.  Bucksport,  64  Me.  53, 
per  Peters,  J.  To  some  effect.  Stover 
V.  Bluehill,  51  Id.  441.  Where  logic 
and  common  sense  connot  be  recon- 
ciled, logic  must  give  way  (Willey 
V.  Belfast,  61  Me.  575,  per  Barrows, 
J. ) .  In  Fleming  v.  Beck,  48  Pa.  St. 
309,  Agnew,  J.,  said :  "  In  strict 
logic  it  may  be  said  that  he  who  is 
the  cause  of  loss  should  be  answer- 
able for  all  the  losses  which  flow 
from  his  causation.  But  in  the 
practical  workings  of  society,  the 
law  finds,  in  this  as  in  a  great 
variety  of  other  matters,  that  the 
rule  of  logic  is  impracticable  and  un- 
just. The  general  conduct  and  the 
reflections  of  mankind  are  not 
founded  upon  a  nice  casuistry. 
Things  are  thought  and  acted  upon 
rather  in  a  general  way,  than  upon 
long,  laborious,  extended  and  trained 
investigations.  Among  the  mass  of 
mankind,  conclusions  are  generally 
the  results  of  hasty  and  partial  re- 
flection. Their  undertakings,  there- 
fore, must  be  construed  in  view  of 
these  facts;  otherwise  they  would 
often  be  run  into  a  chain  of  conse- 
quences wholly  foreign  to  their  in- 
tentions. In  the  ordinary  callings 
and  business  of  life,  failures  are  fre- 
quent. Few,  indeed,  always  come 
up  to  a  proper  standard  of  perform- 
ance —  whether  in  relation  to  time, 
quality,  degree  or  kind.  To  visit 
upon  them  all  the  consequences  of 
failure  would  set  society  upon  edge 
and  fill  the  courts  with  useless  and 
injurious  litigation.  It  is  impossible 
to  compensate  for  all  losses ;  and  the 
law  therefore  aims  at  a  just  dis- 
crimination, which  will  impose  upon 
the  party  causing  them  the  propor- 
tion of  them  that  a  proper  view  of 


his   acts   and  the   attending  circum- 
stances would  dictate." 

"  See  cases  cited  under  §  55,  post. 
"  The  question  whether  an  item  of 
loss  is  or  is  not  a  proximate  conse- 
quence of  the  wrong  is  in  each  case 
a  question  of  fact.  Only  general 
principles  can  be  laid  down,  and  in 
applying  them  much  latitude  must  be 
left  to  the  court  and  jurv.  If  the 
case  is  a  clear  one,  the  court  will  di- 
rect the  jury  upon  the  question;  but 
if  the  question  is  a  doubtful  one  it 
will  be  left  to  the  jury."  "An  en- 
tirely harmonious  course  of  decisioa 
on  such  a  question  is  not  to  be  ex- 
pected. As  the  determination  is 
really  one  of  fact,  under  proper  di- 
rections, and  ordinarily  for  the  jury, 
the  decision  may  simply  be  the  re- 
sult of  the  court's  upholding  the 
right  of  the  jury  to  decide  one  way 
or  another ;  and  even  if  the  court 
itself  determine  the  question,  as  is 
not  infrequent  in  practice,  it  is, 
nevertheless,  natural  to  expect  differ- 
ences of  opinion  upon  what  are  really 
close  questions  of  fact  "  ( 1  Sedgwick 
on  Damages  (9th  ed.),  §§  116-117; 
Smith  V.  Public  Service  Corporation, 
78  N.  J.  L.  478,  75  Atl:  937  (1910), 
( "  Whether  an  act  or  omission  al- 
leged to  be  negligence  naturally  and 
proximately  caused  an  injury,  is,  as 
a  rule,  a  question  for  the  jury;  but 
if  there  is  no  evidence  connecting  the 
alleged  negligence  with  the  injury, 
or  if  it  is  obvious  that  the  act  or 
omission  was  not  the  natural  and 
proximate  cause  thereof,  the  question 
is  for  the  court").  "It  is  vmfortu- 
nate  that  no  definite  principle  can 
be  laid  down  by  which  to  determine 
this  question.  It  is  always  to  be  de- 
termined on  the  facts  of  each   case 
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§  29.  Foreseen  and  unforeseen  consequences  of  negli- 
gence. —  The  practical  solution  of  this  question  appears 
to  us  to  be  that  a  person  guilty  of  negligence  should  be 
held  responsible  for  all  the  consequences  which  a  prudent 
and  experienced  man,  fully  acquainted  with  all  the  cir- 
cumstances which  in  fact  existed  (whether  they  could 
have  been  ascertained  by  reasonable  diligence  or  not) 
would,  at  the  time  of  the  negligent  act,  have  thought  rea- 
sonably possible  to  follow,  if  they  had  occurred  to  his 
mind.-*  This  definition  covers  all  the  fire  cases  else- 
where referred  to ;  since  one  who  knew  all  the  facts  (in- 
cluding the  dry  kindling  matter  on  the  line  of  connection, 
the  exposure  of  property  to  injury,  the  force  of  the  wind 
and  the  other  circumstances  which  made  it  probable  that 
the  fire  would  spread,  as  it  actually  did)  could  have  fore- 
seen the  result  as  not  improbable.  Yet,  in  several  of 
those  cases,  it  is  probable  that  no  one  person  did  know 
all  these  facts ;  and  certainly  the  defendants  did  not.  So, 
in  the  Lowery  case,^^  any  one  who  knew  that  travelers 

upon  mixed  considerations  of  logic,  quotes  with  approval  section  26  of 
common  sense,  justice,  policy  and  this  work,  and,  referring  to  the  pre- 
precedent.  *  *  *  The  best  use  ceding  part  of  this  section,  says, 
that  can  be  made  of  the  authorities  "  The  formula  is  sensible  and-  sound." 
on  proximate  cause  is  merely  to  fur-  Also  quoted  and  approved  in  Cokery 
nish  illustrations  of  situations  which  v.  Wabash  R.  Co.,  81  111.  App.  660; 
judicious  men  upon  careful  consid-  aff'd  183  111.  223,  55  N.  E.  693 
eratiou  have  adjudged  to  be  on  one  (1909).  See  "Legal  Course  in  Ac- 
side  of  the  line  or  the  other"  (1  tions  of  Tort,"  by  Prof.  Jeremiah 
Street,  T.  A.,  Foundations  of  Legal  Smith,  Harvard  Law  Review,  Dec. 
Liability,  110).  1911,  Jan.  and  Feb.  1912,  where 
^  This  seems  to  us  to  be  the  neces-  the  author,  referring  to  the  rule  he 
sary  result  of  the  latest  and  best  de-  advocates,  says,  "  The  rule  laid  down 
cisions;  although  nowhere  stated  in  by  Shearman  &  Eedfield,  Negligence 
this  exact  language.  .  See  Lowery  v.  {5th  ed.),  28,  though  not  so  bluntly 
Manhattan  R.  Co.,  99  N.  Y.  158,,  1  stated,  would  seem  to  lead  to  similar 
N.  E.  608,  where  defendant  was  held  results  "■ —  quoting  the  text.  See 
liable  for  a  burning  coal  dropped  on  also  Green-Wheeler  Shoe  Co.  v. 
a  horse,  which,  running  against  a  Chicago,  etc.  Ry.  Co.,  130  la.  123, 
traveler,  caused  him  to  injure  plain-  106  N.  W.  498  (1906)  ;  Rodgers  v. 
tiff,  in  his  own  effort  to  escape.  Missouri  Pac.  Ry.  Co.,  75  Kans.  222, 
Williams  v.  S.  F.  &  N.  W.  R.  Co.,  88  Pac.  885  (1907). 
93  Pac.  (Col.)  122,  rehearing  denied  ^=99  N.  Y.  158,  1  N.  E.  608. 
by  Supreme  Court  (1907)  ;  the  court 
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were  in  danger  from  sncli  collisions  would  have  deemed 
the  ultimate  event  a  not  improbable  one.  On  the  other 
hand,  hardly  any  one  would  have  had  such  a  result  in  his 
mind,  at  the  time,  as  likely  to  occur.  The  test  of  proba- 
bility, in  that  case,  was  evidently  this,  that  any  one,  to 
whom  the  idea  of  such  a  result  had  been  suggested,  would 
have  seen  that  it  might  naturally  occur. 

§  29a.  Doctrine  of  consequences  foreseen  applied  as  a 
limitation.  —  The  affirmative  of  the  rule  of  foreseen  con- 
sequences is  doubted  by  none,  that  is,  that  everyone 
guilty  of  the  violation  of  legal  duty  to  another  is  liable 
for  all  the  consequences  of  such  violation  of  duty  as  could 
have  been  foreseen  by  a  person  of  ordinary  prudence  in 
the  defendant's  position  at  the  time  as  probable;  but  it 
should  never  be  applied  as  a  rule  of  limitation  or  exclu- 
sion where  the  injury  is  otherwise  the  natural  and  proxi- 
mate result.^'     If  so  applied  it  would  not  only  exclude  all 

^'''It  is  not  true  that  to  consti-    401  (1909).    Where  a  stool  had  been 

tute  negligence  the  act  must  be  such    negligently  furnished  a  passenger  to 

as  that  persons  of  ordinary  prudence    aid    her    in    dismounting    from    the 

would  or  should  have  apprehended  or    train,   in  response  to  the  contention 

foreseen   the  accident.     Our   rule  is,    that  though  defendant  may  have  been 

if  the  accident  follows  as  the  result    guilty  of  a  violation  of  duty  to  the 

of  a  wrong  or   the  negligent  act  of    plaintiff,  yet  if  the  injury  inflicted, 

another,  that  other  is  responsible,  al-    death    of    the   wife,    could   not   have 

though  no  one  would  have  reasonably   been   foreseen   as   a   probable  result, 

apprehended  such  a  disaster  "    ( Cut-    it  could  not  be  held  liable,  the  Court 

ter  V.  City  of  Des  Moines,  113  N.  W.    of  Civil  Appeals,  by  Associate  Justice 

(la.)   1081    (1907).     See  also  Evans-    Pleasants,  said,  "  But  we  do  not  con- 

ville,   etc.    Co.   v.    Bailey,    84    N.   E.    cur  in  this  proposition.     It  may  be 

549     (1908);     Woodbury    v.    Tampa    conceded    that    the    death    of    Mrs. 

W.  W.  Co.,  49  So.   (Fla.)   556,  21  L.    Southwick  could  noit  have  been  rea- 

R.  A.   (N.  S.)   1034  (1909)  ;  Buchner    sonably  anticipated  from  the  use  of 

v.  Stockyards,  etc.  Co.,  211  Mo.  700,    the  stool;  yet  if  the  use  of  the  stool 

120  S.  W.  766    (1909).     Deemed  to   was   negligence   on   the   part   of   the 

be   foreseen    (Missouri,   etc.   Ry.   Co.    railroad  company  without  negligence 

v.  Harrison,  120  S.  W.  254   (1909)  ;    by  the  deceased,  and  the  injury  was 

Beaning  v.  South  Bend  Elec.  Co.,  90    the  proximate   result  of  that  negli- 

N.  E.    (Ind.)    786    (1910)  ;   Woodson   gence,   and   such   injury  resulted   in 

v.  Metropolitan  St.  Ry.  Co.,  224  Mo.    death  without  fault  or  neglect  of  the 

685,   123  S.  W.   820    (1909)  ;   Ide  v.    injured  in  the  use  of  remedies,  the 

Boston,  etc.  R.  R.,  83  Vt.  66,  74  Atl.    defendant  by  the  terms  of  the  statute 
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extraordinary  consequences,  however  natural  and  proxi- 
mate, embracing  that  large  class  of  cases  for  the  aggrava- 
tion of  diseases  not  apparent,  and  also  that  smaller,  but 
none  the  less  well  settled  class  where  the  person  to  whom 
the  duty  is  owing  in  a  natural  attempt  to  escape  the  con- 
sequences of  the  defendant's  negligence  unwittingly  in- 
flicts damage  upon  another,  for  which  the  original  wrong- 
doer is  responsible ;  as  where  one  leaps  from  a  train  and 
injures  another  by  falling  on  him." 

§  30.  Extraordinary  consequences  of  negligence.  —  In 

one  case  in  New  York,^^  and  two  in  Pennsylvania,^'  it  has 
been  held  that  negligence  entails  no  liability  for  extraor- 
dinary consequences,  although  caused  by  ordinary  means ; 
and  while  these  decisions  have  been  overruled  everywhere 
else,  and  are  practically  overruled  in  New  York,^°  where 

would  be  liable"  (Gulf,  etc.,  Ry.  Co.  set  fire  to  defendant's  mill  578  feet 
V.  Southwick,  30  S.  W.  (Tex.  App.  distant.  It  has  been  held  in  Texas 
592  ( 1895 ) .  It  is  familiar  that  no  that,  though  it  was  the  duty  of  the 
action  lies  under  the  statute  except  defendant  railway  company  to  pro- 
where  it  would  have  existed  at  com-  vide  shippers  with  safe  cattle  pens, 
mon  law  had  the  injury  inflicted  not  the  failure  to  do  so  is  not  the  proxi- 
resulted  in  death.  The  opinion  in  mate  cause  of  injuries  received  by 
Milwaukee,  etc.  Ry.  Co.  v.  Kellogg,  the  owner  from  being  run  over  by  his. 
replete  with  sound  statements  of  the  cattle,  frightened  by  a,  passing  loco- 
law  on  proximate  cause,  yet  presents  motive,  while  he  was  engaged  in 
the  unique  paradox  of  declaring,  trying,  without  negligence,  to  secure 
"  It  is  generally  held,  that,  in  order  the  gate,  because,  it  is  said,  though 
to  warrant  a  finding  that  negligence,  injury,  as  by  the  loss  of  the  cattle,. 
or  an  act  not  amounting  to  wanton  might  have  been  foreseen,  no  such 
wrong,  is  the  proximate  cause  of  an  injury  as  that  complained  of  could 
injury,  it  must  appear  that  the  in-  have  been  anticipated  (Texas,  etc. 
jury  was  the  natural  and  probable  Ey.  Co.  v.  Bigham,  90  Tex.  223,  38 
consequence  of  the  negligence  or  was  S.  W.  162  (1896).  The  decision  is 
the  natural  and  probable  consequence  believed  to  be  unsound, 
of  the  negligence  or  wrongful  act,  and  ^'  Jackson  v.  Galveston,  etc.  Ry. 
that  it  ought  to  have  been  foreseen  in  Co.,  90  Tex.  373,  38  S.  W.  745 
the  light  of  the  attending  circum-  (1897).  See  also  29  Cyc.  521-523. 
stances,"  and  applying  it  in  behalf  ''  Ryan  v.  N.  Y.  Central  R.  Co.,  35 
of  the  owners  of  a  sawmill  to  hold  N.  Y.  210. 

liable    the    owners    of    a    steamboat  "Pennsylvania  R.  Co.  v.  Kerr,  62 

that   set   fire   by   sparks    to   an   ele-  Pa.  St.   353. 

vator,  that  set  fire  to  piles  of  lum-  ™  In  the  Ryan  case  it  was  held  that 

ber  388  feet  from  the  elevator,  that  a    railroad    company,    which    negli- 
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they  originated,  their  continued  afi&rmance  in  Pennsyl- 
vania ^^  entitles  them  to  consideration.  The  point  de- 
cided in  those  cases  was  that  a  defendant,  who  had  negli- 
gently kindled  a  fire,  should  not  be  held  responsible  for 
its  spread  over  an  unusually  long  distance,  in  consequence 
of  an  unusually  high  wind  prevailing  at  the  time.  The 
defect  in  this  reasoning  is  that,  although  the  wind  was 
extraordinary,  and  the  actual  consequences  extraordi- 
nary, yet  the  extension  of  the  fire  itself  was  only  the  rea- 
sonable and  natural  consequence  of  the  extraordinary 
wind  which  existed  at  the  time  of  the  negligent  act.  The 
true  doctrine  is  that  the  defendant  is  liable  for  even  ex- 

gently  set  fire  to  wood  in  a  shed  on  its  combustible  material  negligently  al- 
own  land,  and  the  fire  spread  to  and  lowed  to  accumulate  on  the  right  of 
destroyed  a  dwelling  on  the  lands  of  way,  whereby,  over  the  intervening 
another  immediately  adjoining,  was  land  of  another,  the  plaintiff's  fences 
not  liable  to  the  owner,  because  the  and  timber  were  destroyed.  Dissent- 
negligent  act  was  not  the  proximate  ing  opinion  by  Vann,  J. ;  Parker,  C.  J., 
cause  of  the  loss.  The  case  has  been  concurring  in  dissent.  McDonough 
much  criticised,  limited,  distin-  v.  New  York,  etc.  Ry.  Co.,  124  App. 
guished,  and  to  some  extent,  at  least,  Div.  38,  108  N.  Y.  Supp.  270  (1908), 
overruled  by  the  court  by  which  it  (applying  the  rule  that  recovery  can 
was  rendered  (Webb  v.  Rome,  etc.  only  be  had  for  injury  to  the  next 
E.  Co.,  49  N.  Y.  420;  Lowery  v.  adjoining  premises).  But  see  Phelps 
Manhattan  Railway  Co.,  99  N.  Y.  v.  New  York,  etc.  Ey.  Co.,  48  Misc. 
158,  1  N.  E.  608;  Eead  v.  Nichols,  27,  96  N.  Y.  Supp.  22  (1905), 
118  N.  Y.  224,  23  N.  E.  468,  7  L.  (holding  that  although  it  appeared 
E.  A.  130  (1890);  Frace  v.  New  from  the  complaint  that  plaintiff's 
York,  etc.  Ey.  Co.,  143  N.  Y.  182,  land  did  not  adjoin  the  right  of  way, 
38  N.  E.  102  (1894)  ;  O'Neill  v.  New  yet  where  it  alleged  there  was  at  the 
York,  etc.  Ey.  Co.,  116  N.  Y.  579,  time  an  excessive  drought,  and  that 
22  N.  E.  217,  40  Am.  &  Bng.  Ey.  Cas.  the  fire  spread  to  and  upon  the 
240,  5  L.  E.  A.  591  and  note  (1898).  land  of  the  plaintiff,  which  was  the 
The  decision  in  Ehrgott  v.  New  York,  natural  and  probable  result  from  de- 
96  N.  Y.  264,  is  really  more  directly  fendant's  wrongful  act,  it  states  a 
opposed  to  the  principle  of  the  Eyan  cause  of  action.) 
case  than  most  of  the  decisions  in  "'Hoag  v.  Lake  Shore,  etc.  E.  Co., 
which  that  has  been  expressly  over-  85  Pa.  St.  293.  Compare,  however, 
ruled.  But  in  Hoffman  v.  King,  160  Elder  v.  Lykens  Val.  Coal  Co.,  157 
N.  Y.  618,  55  N.  E.  40'1  (1900)  it  is  Id.  490,  27  "Atl.  545.  And  see  Penn- 
practically  reaffirmed  and  the  same  sylvania  Ey.  Co.  v.  Hope,  80  Pa.  St. 
arbitrary  exception  extended  to  dam-  373,  21  Am.  Eep.  100;  Lake  Shore, 
age  to  woods  and  fields  by  the  negli-  etc.  Ey.  Co.  v.  Eosenzweig,  113  Pa. 
gence  of  railways  in  setting  fire  to  St.  519,  6  Atl.  545. 
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traordinary  damage,  if  it  is  tlie  result  of  his  negligence, 
operating  in  a  natural  and  continuous  sequence.  If  the 
circumstances,  in  the  presence  of  which  he  was  negligent, 
were  extraordinary,  and  so  were  likely  to  make  the  result 
of  his  negligence  extraordinary,  that  is  an  additional 
reason  why  he  should  have  been  especially  careful  not  to 
be  negligent  at  such  a  time.  Accordingly,  one  who  negli- 
gently allows  fire  to  escape  on  his  neighbor's  land,  when 
a  gale  of  unusual  force  is  blowing,  is  all  the  more  to 
blame  for  being  negligent  at  so  peculiarly  dangerous  a 
time,  and  should  be  held  responsible  for  all  the  damage 
done  by  reason  of  the  gale  carrying  the  fire  to  a  distance 
which  it  would  not  have  reached  under  an  ordinary  wind. 
This  latter  view,  in  substance,  is  taken  by  the  Supreme 
Court   of  the   United   States,^^   and  by   the   courts   of 

''  In  Milwaukee,  etc.  K.  Co.  v.  Kel-  cause  intervening  between  the 
logg,  94  U.  S.  469,  the  U.  S.  Supreme  wrong  and  the  injury?  It  is  ad- 
Court  denied  the  authority  of  Ryan  mitted  that  the  rule  is  difficult  of 
V.  N.  Y.  Central  R.  Co.,  35  N.  Y.  210,  application.  But  it  is  generally  held, 
and  Pennsylvania  R.  Co.  v.  Kerr,  62  that,  in  order  to  warrant  a  finding 
Pa.  St.  353,  and  affirmed  the  ruling  that  negligence  or  an  act  not 
of  the  Circuit  Court  (Miller  and  Dil-  amounting  to  wanton  wrong,  is  the 
Ion,  JJ. ),  which  instructed  the  jury  proximate  cause  of  an  injury,  it 
"  to  find  whether  the  burning  of  the  must  appear  that  the  injury  was  the 
mill  and  lumber  was  the  result  natu-  natural  and  probable  consequence 
rally  and  reasonably  to  be  expected  of  the  negligence  or  wrongful  act, 
from  the  burning  of  the  elevator;  and  that  it  ought  to  have  been  fore- 
whether  it  was  a  result  which,  under  seen  in  the  light  of  the  attending 
the  circumstances,  would  naturally  circumstances.  *  *  »  Wg  do  not 
follow  from  the  burning  of  the  ele-  say  that  even  the  natural  and  prob- 
vator,  and  whether  it  was  the  result  able  consequences  of  a  wrongful  act 
of  the  continued  effect  of  the  sparks  or  omission  are  in  all  cases  to  be 
from  the  steamboat,  without  the  aid  chargeable  to  the  misfeasance  or  non- 
of  other  causes  not  reasonably  to  be  feasance.  They  are  not,  when  there 
expected."  The  court  then  went  on  is  a  sufficient  and  independent  cause 
to  say:  "The  question  always  is,  operating  between  the  wrong  and 
was  there  an  unbroken  connection  the  injury.  *  *  *  In  the  nature 
between  the  wrongful  act  and  the  of  things  there  is  in  every  trans- 
injury,  a  continuous  operation?  Did  action  a  succession  of  events,  more 
the  facts  constitute  a  continuous  sue-  or  less  dependent  upon  those  pre- 
cession of  events,  so  linked  together  ceding,  and  it  is  the  province  of  a 
as  to  make  a  natural  whole,  or  was  jury  to  look  at  this  succession  of 
there     some    new    and    independent  events  or  facts,  and  ascertain  whether 
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Ohio,^^  Massachusetts,^*  Connecticut,^^  New  Jersey,^" 
Indiana,"  lUinois,^^  Michigan,^"  Wisconsin,*"  California," 
and  practically  all  otlier  States,*^  as  well  as  by  the  best 

they  are  naturally  and  probably  con-  ^  See    the    cases     collected    under 
nected  with  each  other  by  a  contin-  §  666,  post.    See  Beven  on  Negligence 
uous  sequence,  or  are  dissevered  by  (3d  ed.),    (1908),  on  causal  connee- 
new   and   independent   agencies,    and  tion,    pp.    82-105,    where    the    views 
this  must  be  determined  in  view  of  of  this  section  are  maintained,  and 
the    circumstances    existing    at    the  §    172   cited   with   approval.      Street 
time."     The  effect  of  the  decision  in  (T.  A.)  on  The  Foundations  of  Legal 
that  ease  was  to  sustain  a  recovery  Liability    (1908),   Vol.    1,   90,    101; 
under    extraordinary    circumstances,  Texas,    etc.    Ry.    Co.   v.    Carlin,    111 
on  the  ground  that  nevertheless  the  Fed.    777,    49   C.    C.   A.    605,   60   L. 
damage  done  was  in  fact  the  natural  R.   A.   462,   aff'd   in   23   S.    Ct.   585, 
and  probable  sequence  of  the  wrong-  189  U.  S.   354,  49  Ed.  849    ("1903)  ; 
ful  act.     But  in  Scheffer  v.  Railroad  Illinois,  etc.  Ry.   Co.  v.  Almon,   100 
Co.,  105  U.  S.  249,  while  thoroughly  111.  App.   530    (1900)  ;   Chicago,  etc. 
approving   the    former    decision,    the  Ry.   Co.  v.  Ross,  24  Ind.   App.   222, 
court  held  that  where  a  railroad  col-  56  N.  E.  451    (1900)  ;   Wabash  Ry. 
lision,   caused   by   the   negligence   of  Co.    v.    Lackey,    31    Ind.    App.    103, 
the  defendant,  produced  such  severe  67  N.  E.  278  (1903)  ;  Louisville,  etc. 
bodily   injuries   to   the   deceased    as  Ry.  Co.  v.  Nitsche,  126  Ind.  229,  26 
eventually  to  produce  insanity,  under  N.   E.   51,   22   Am.   St.   Rep.   582,   9 
the  influence  of  which  he  committed  L.  R.  A.  750,  and  note  (1891)  ;  Rail- 
suicide,  the  negligence  of  the  defend-  road  Co.  v.  Stanford,  12  Kans.  354, 
ant  was  too  remote  in  the  chain  of  IS  Am.  Rep.  362  (holding  that  "The 
causes  to  be  considered  a  proximate  spark  negligently  allowed  to  escape 
cause  of  the  death.  from  the  engine  of  the  defendants  is, 
'"Adams  v.  Young,  44  Ohio  St.  1.  in    law,    as   well    as    popularly,    the 
"  Higgins  V.  Dewey,  107  Mass.  494.  proximate  cause  of  the  buirning  of 
''Martin  v.  New  England  R.  Co.,  the  hayrick  thirty  rods  or  four  miles 
62  Conn.  331,  25  Atl.  239.  away")  ;    quoted   with    approval    in 
'"Kuhn  V.  Jewett,  32  N.  J.  Eq.  647.  St.  Louis,  etc.  Ry.  Co.  v.  League,  71 
"  Billman  v.  Indianapolis,  etc.  R.  Kans.  79,  80  Pac.  46   ( 1905 )  ;  Lum- 
Co.,  76  Ind.  164;   Louisville,  etc.  R.  berman's    Mut.    Ins.    Co.    v.    Kansas 
Co.    V.    Krinning,    87    Id.    351;    but  City,  etc.  Ry.  Co.,   149  Mo.   165,  50 
compare  Pennsylvania   Co.   v.  Whit-  S.  W.  281    (1899);   Burlington,  etc. 
lock,  99  Id.  16.  Ry.    Co.   v.    Westover,   4   Neb.    268; 
*»  Fent  V.  Toledo,  etc.  R.  Co.,  59  111.  Butcher   v.    Vaca,    etc.    Ry.    Co.,    67 
349.  Cal.  518,  23  Am.  &  Eng.  R.  Cas.  356; 
'"Hoyt  V.   Jeffers,   30   Mich.    181;  Annapolis,  etc.  Ry.  Co.  v.  Gant,  39 
Webster  v.  Symes  [Mich.],  66  N.  W.  Md.    115;    Chicago,   etc.   Ry.    Co.   v. 
580.  McBride,  54  Kans.  172,  37  Pac.  978 
"Atkinson    v.     Goodrich    Transp.  (1894)  ;  North  Fork  Lumber  Co.  v. 
Co.,  60  Wis.   141.  Southern  Ry.  Co.,  143  N.  C.  324,  55 
"Henry  v.  Southern  Pacific  R.  Co.,  S,  E.  781   (1906)  ;  St.  Louis,  etc.  Ry. 
50  Cal.  183.  Co.   v.   Wilbanks,    113    S.   W.    (Tex. 
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English  decisions."     It  is  undoubtedly  the  law. 

§  31.  Intervening  cause,  breaking  connection.  —  The 

second  alternative  involves  many  important  questions. 
In  the  first  place,  the  causal  connection  must  be  actually 
broken,  the  sequence  interrupted,  in  order  to  relieve  the 
defendant  from  responsibility.  The  mere  fact  that  an- 
other person  concurs  or  co-operates  in  producing  the  in- 
jury or  contributes  thereto,  in  any  degree,  whether  large 
or  small,  is  of  no  importance.**  If  the  injuries  caused 
by  the  concurrent  acts  of  two  persons  are  plainly  separa- 
ble, so  that  the  damage  caused  by  each  can  be  distin- 
guished, each  would  be  liable  only  for  the  damage  which 
he  caused ;  *°  but  if  this  is  not  the  case,  all  the  persons  who 
contribute  to  the  injury  by  their  negligence  are  liable, 
jointly  or  severally,  for  the  whole  damage.*'     It  is  im- 

App.)    318    (1908);    Ide   v.    Boston,  971;   Knapp  v.  Sioux  C.  R.  Co.,   65 

etc.   R.   Co.,  83  Vt.  66,  74  Atl.  401  la.  91,  21  N.  E.   198).     But  this  is 

(1909).  owing  entirely  to  a  misappreliension 

"  Smith   V.    Southwestern   R.    Co.,  of  the  loose  language  of  Shaw,  C.  J., 

L.  R.  6  C.  P.  14;  aflf'g  s.  c,  5  Id.  98.  in  one  of  his  hair-splitting  opinions 

"Benzing  v.  Steinway,   101  N.  Y.  (Marble  v.  Worcester,  4  Gray,  395), 

547,  5  N.  E.  449;   Webster  v.  Hud-  which  related  only  to  the  construc- 

son  River  R.  Co.,  38  N.  Y.  260;  Bar-  tion  of  a  peculiar  statute,  and  is  not 

rett  V.  Third  Avenue  R.  Co.,  45'  Id.  followed  except  as  to  that. 

628;    Galvin   v.   New   York,    112   Id.  '"See  Nitro-Phosphate  Co.  v.  Lon- 

223;  19  N.  E.  675;  Phillips  v.  N.  Y.  don,  etc.  Docks  Co.,  L.  R.  9  Ch.  Div. 

Central,  etc.  R.  Co.,   127  N.  Y.  657,  503,  where  this  principle  was  applied 

27  N.  E.  978 ;  Eaton  v.  Boston,  etc.  to   injury   caused   in   part  by   negli- 

R.   Co.,   11   Allen,   500;    Drommie  v.  gence  and  in  part  by  "  act  of  God." 

Hogan,  153  Mass.  29,  26  N.  E.  237;  *«  Lynch   v.    Nurdin,    1    Q.    B.   29; 

Martin    v.    North    Star    Works,    31  Chapman  v.  New  Haven  R.  Co.,   19 

Minn.    407;    Delaware,    etc.    R.    Co.  N.  Y.  341;   Colegrove  v.  New  Haven 

V.   Salmon,  39  N.  J.  Law,  299;   At-  R.  Co.,  20  Id.  492;  Barrett  v.  Third 

kinson  v.   Goodrich  Transp.   Co.,   60  Ave.  R.  Co.,  45  Id.  628;  Johnson  v. 

Wis.  141;   Hunt  v.  Missouri  R.  Co.,  N.   W.   Tel.   Co.,   51   N.   W.   225,    48 

14  Mo.  App.   160;    St.  Louis  Bridge  Minn.  433;  Johnson  v.  Chicago,  etc. 

Co.  V.  Miller,  138  111.  465,  28  N.  E.  R.    Co.,    31    Minn.    57;    Flaherty    v. 

1091;    Colorado  Mortg.  Co.  v.  Rees,  Minneapolis,  etc.  R.  Co.,  39  Id.  328, 

21  Colo.  435,  42  Pac.  42.     See  other  40  N.   W.    160;    Powell  v.   Deveney, 

cases  under  §  35,  post.     The  law  is  3  Cush.  300;  Lane  v.  Atlantic  Works, 

said  to  be  different  in  Iowa  (DeCamp  111  Mass.  140;  Lake  v.  Milliken,  62 

T.  Sioux  City,  74  la.  392,  37  N.  W.  Me.  240;  Eicker  v.  Freeman,  50  N.  H. 
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material  how  many  others  have  been  in  fault,  if  the  de- 
fendant's   act   was    an   efficient   cause    of   the   injury.*^ 

420;   Wilder  v.  Stanley,  65  Vt.  145,  97  Tex.  611,  80  S.  W.  1196    (1904). 

26   Atl.    189;    Weick   v.   Lander,    75  See  post,  §  39. 

111.  93.  It  may  be  impossible  to  "McMahon  v.  Davidson,  12  Minn, 
apportion  the  damages  caused  by  357;  Postal  Tel.  Co.  v.  Zopfi,  93 
the  concurring  negligence  of  two  Tenn.  369,  24  S.  W.  633;  Boone  Co. 
wrong-doers  who  cause  a  single  in-  v.  Mutchler,  137  Ind.  140,  36  N.  E. 
jury  to  a  third  person;  neverthe-  534;  Cline  v.  Crescent  City  R.  Co., 
less,  either  is  responsible  for  the  43  La.  Ann.  327,  9  So.  122;  Townsend 
combined  result  (Slater  v.  Mer-  v.  City  of  Boston,  187  Mass.  283,  72 
sereau,  64  N.  Y.  138;  afl'g  5  Daly,  N.  E.  991  (190i5);  Snydor  v.  Arnold, 
445).  In  that  case,  a  contractor  for  122  Ky.  557,  92  S.  W.  289  (190'6)  ; 
the  erection  of  a  building  sublet  a  St.  Louis  Nat.  Stockyards  Co.  v.  God- 
portion  of  the  work  to  an  independ-  frey,  101  111.  App.  40,  aff'd  19'8  111. 
ent  contractor.  Each  of  them  was  288,  65  N.  E.  90  (1902);  Logans- 
negligent  in  performing  his  respect-  port,  etc.  Gas  Co.  v.  Coate,  29  Ind. 
ive  portion  of  the  work."  It  was  App.  299,  64  N.  E.  638  (1902); 
held  that,  as  the  negligence  of  the  Bragg  v.  Metropolitan  St.  Ry.  Co., 
contractor,  united  with  that  of  the  192  Mo.  331,  91  S.  W.  527  (1905); 
sub-contractor,  caused  the  injury,  he  Boston,  etc.  Ry.  Co.  v.  Sargent,  72 
was  liable  for  the  whole  of  the  re-  N.  H.  455,  57  Atl.  688  (1904); 
suiting  damages.  Compare  Burrows  Barnes  v.  Masterson,  38  App.  Div. 
V.  March  Gas  Co.,  L.  R.  5  Exch.  67;  612,  56  N.  Y.  Supp.  939  (1899)  ; 
aff'd  L.  R.  7  Exch.  96.  See  Thatcher  Gardner  v.  Friederiok,  25  App.  Div. 
^.  Central  Traction  Co.,  166  Pa.  St.  521,  49  N.  Y.  Supp.  1077,  aff'd  163 
66,  30  Atl.  1048;  Edwards  v.  Carr,  N.  Y.  568,  57  N.  E.  1110  (1900); 
13  Gray,  234;  and  other  cases  cited  Bay  v.  Pecos,  etc.  Ry.  Co.,  40  Tex. 
under  §  122,  post.  Slater  v.  Mer-  App.  99,  88  S.  W.  466  (1905); 
sereau,  64  N.  Y.  138;  Taylor  v.  Choctaw,  etc.  Ry.  Co.  v.  Holloway, 
Yonkers,  105  N.  Y.  202;  Dutton  v.  114  Fed.  458,  52  C.  C.  A.  260,  aff'd 
Landsowne,  198  Pa.  St.  563,  48  Atl.  191  U.  S.  334,  24  S.  Ct.  102,  48  L. 
494,  82  Am.  St.  Rep.  814,  53  L.  R.  A.  Ed.  207  (1903)  ;  Galveston,  etc.  Ry. 
469  (1901)  ;  White  on  Personal  Inj.  Co.  v.  Vollrath,  89  S.  W.  (Tex.  App.) 
on  Railroads,  §  1041;  Beven on  Negli-  279  (1905);  Neal  v.  Randall,  100 
gence  (3d  ed.),  p.  79;  San  Marcos  Me.  574,  62  Atl.  706  (1905);  Pratt 
Elec,  etc.  Co.  v.  Compton,  48  Tex.  App.  .y  Chicago,  etc.  Ry.  Co.,  107  la.  287, 
586,  107  S.  W.  1151,  writ  of  error  77  jj  ^  10^4  (1899);  Buchner  v. 
refused  (1908);  Seigel  v.  Treka,  115  stockyards,  etc.  Co.,  221  Mo.  709, 
111.  App.  56;  aff'd  75  N.  B.  1063,  ^^^  g_  ^  ^gg  ^^^^^^  .  g^^^t  ^ 
218  111.  559,  2  L.  R.  A.  (N.  S.)  647,  ^^^  ^_  ^  9^  ^^  j,_  ^^^ 
100  Am.  St.  Rep.  302  (1^05) ;  Burk  ^^^_^^^  ^  ^^^ 
V  Creamerv  Pckg.  Mfg.  Co.,  126  la.  ^  '  '  ' 
730  102  N.  W.  793,  106  Am.  St.  Rep.  171,  136  S.  W.  212  (1911)  ;  Mxssoun, 
377  (1905);  Bowden  v.  Derby,  99  etc.  Ry.  Co.  v.  Lasater,  53  Tex.  App. 
Me.  208,  58  Atl.  993  (1905)  ;  contra.:  51,  115  S.  W.  103  (1909)  ;  Atkinson, 
Missouri,  etc.  Ry.  Co.  v.  Harrison,  etc.  Ry.  Co.  v.  Mills,  53  Tex.  App. 
[Law  of  Xeg.     Vol.  I  —  5] 
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Therefore,  in  an  action  against  one  who,  by  negligence, 
inflicted  an  injury  which  would  naturally  cause  death,  it 
is  no  defence  to  show  that  the  injured  person  was  so  un- 
skillfuUy  treated  as  to  hasten  his  death,^^  or  that,  by 
proper  treatment,  his  life  would  have  been  saved.  Nor, 
in  such  an  action,  is  the  defence  that  the  decedent  died 
from  an  independent  disease  made  out,  unless  it  is  clearly 
shown  that  he  must  have  died  from  it,  when  he  did,  even 
if  he  had  not  suffered  from  the  defendant's  negligent 
act.*"  Of  course,  where  two  causes  contribute  in  produc- 
ing the  injury,  for  both  of  which  defendant  is  responsi- 
ble, no  question  of  proximate  cause  arises."" 

§  32.  Must  be  either  a  superseding  or  a  responsible 
cause.  —  The  connection  between  the  defendant 's  negli- 
gence and  the  plaintiff's  injury  may  be  broken  by  an  in- 

359,  116  S.  W.  852   (1909);  Merrill  ing  Knightstown  v.  Musgrove,  supra, 

V.  Los  Angeles  Gas  Co.,  158  Cal.  499,  as  above). 

Ill  Pao.  534  (1910)  ;  Miller  v.  Kelly  "  Nagel  v.  Missouri  Pacific  R.  Co., 

Coal  Co.,  239  111.  626,  88  N.  E.  196,  75  Mo.  653.    Compare  Sauter  v.  N.  Y. 

130     Am.     St.     Rep.     245      (1909);  Central  R.  Co.,  66  N.  Y.  50 ;  Lyons  v. 

Brown  v.   Chesapeake,   etc.   Ry.   Co.,  Erie  R.  Co.,  57  Id.  489;  Klutts  v.  St. 

135  Ky.  798,  123  S.  W.  298,  25  L.  R.  Louis,  etc.  R.  Co.,  75  Mo.  642;  PuU- 

A.  (N.  S.)  717  (1909)  ;  Wells  Fargo,  man  Car  Co.  v.  Bluhm,  109  111.  20; 

etc.    Co.    V.    Zimmer,    186    Fed.    130  Allender  v.  Chicago,  etc.  R.  Co.,   37 

(1911).      Town    of    Knightstown   v.  la.  264. 

Musgrove,  116  Ind.  121,  18  N.  E.  "  Beauchamp  v.  Saginaw  Mining 
452,  9  Am.  St.  Rep.  827  (1888),  ("in  Co.,  5Q  Mich.  163.  Compare  Thomp- 
order  that  the  concurrent  negligence  son  v.  Louisville,  etc.  R.  Co.,  91  Ala. 
of  a  third  person  can  be  interposed  496,  8  So.  406.  In  Smalley  v.  Ap- 
to  shield  another,  whose  negligence  pleton,  75  Wis.  18,  43  N.  W.  826,  it 
has  caused  an  injury,  the  one  whose  was  held  that  if  plaintiff  had  a  con- 
negligence  contributed  to  the  injury  stitutional  tendency  to  disease,  and 
must  have  sustained  such  a  relation  the  injury  was  the  proximate  cause 
to  each  other,  in  respect  to  the  mat-  of  aggravating  that  tendency,  plain- 
ter  then  in  progress,  that  in  con-  tiff  might  recover.  To  same  effect, 
•  templation  of  law  the  negligent  act  Louisville,  etc.  R.  Co.  v.  Snyder,  117 
of  the  third  person  was,  upon  the  Ind.  435,  20  N.  E.  284. 
principle  of  agency,  or  co-operation  ""As  where  the  unusual  speed  of 
in  a  common  or  joint  enterprise,  the  the  car  and  the  state  of  the  pave- 
act  of  the  person  injured").  Ala-  ment  were  the  two  contributing 
bama,  etc.,  Ry.  Co.  v.  Hanbury,  IGl  causes,  and  defendant  was  responsi- 
Ala.  358,  49  So.  467    (1909),    (quot-  ble   for   both    (Kraut   v.    Frankford, 
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tervening  cause.  In  order  to  excuse  tlie  defendant,  how- 
ever, this  intervening  cause  must  be  either  a  superseding 
or  a  responsible  cause.  It  is  a  superseding  cause, 
whether  intelhgent  or  not,  if  it  so  entirely  supersedes  the 
operation  of  the  defendant's  negligence  that  it  alone, 
without  his  negligence  contributing  thereto  in  the  slight- 
est degree,  produces  the  injury.  It  is  a  responsible  one, 
if  it  is  the  culpable  act  of  a  human  being,  who  is  legally 
responsible  for  such  act.  The  defendant's  negligence  is 
not  deemed  the  proximate  cause  of  the  injury,  when  the 
connection  is  thus  actually  broken  by  a  responsible  inter- 
vening cause.  But  the  connection  is  not  actually  broken, 
if  the  intervening  event  is  one  which  might,  in  the  natural 
and  ordinary  course  of  things,  be  anticipated  as  not  en- 
tirely improbable,  and  the  defendant's  negligence  is  an 
essential  link  in  the  chain  of  causation.  Of  course,  the 
very  definition  of  a  superseding  cause  implies  that  the 
defendant's  negligence  cannot  be  the  cause  of  the  injury. 

§  33.  Superseding  cause  and  inevitable  accident,  dis- 
tinguished, —  The  first  alternative  needs  little  comment. 
It  is  simply  the  case  of  inevitable  accident,  which  has 
already  been  considered,  with  only  this  difference,  that 
such  accident  occurs  after  the  defendant  has  been  negli- 
gent, and  when,  perhaps,  but  for  the  intervention  of  that 
accident,  he  might  have  been  liable.  But  it  must  be  care- 
fully noted  that  inevitable  accident,  in  order  to  furnish  a 
complete  defence  in  such  a  case,  must  be  the  sole  cause 
of  the  injury,  and  therefore  that  it  is  no  defence,  if,  but 
for  the  defendant's  negligence,  the  plaintiff  would  not 
have  been  exposed  to  injury  from  such  accident ;  "  while, 

etc.  R.  Co.,  160  Pa.  St.  327,  28  Atl.  v.  Hedge,  44  Neb.  448,  62  N.  W.  887. 
783).  S.  P.,  Burrell  v.  Unoapher,  117  It  must  be  so  overwhelming  that  it 
Pa.  St.  353,  11  Atl.  619  (object  in  would  have  produced  the  injury  in- 
road frightening  horse,  and  unrailed  dependently  (Grand  Valley,  etc.  Co. 
embankment).  v.  Pitzer,  14  Colo.  App.  123,  59  Pac. 

"Condict  V.  Grank  Trunk  R.  Co.,  420    (1909). 
54  N.  Y.  500;  St.  Joseph,  etc.  R.  Co. 
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if  it  contributed  to  any  part  of  the  resulting  damage,  it  is 
only  a  defence  in  case  that  part  of  the  damage  can  be 
accurately  distinguished  from  the  rest."^^ 

§  34.  Intervening  responsible  cause,  not  superseding. 

—  The  second  alternative,  of  a  responsible  but  not  super- 
seding cause,  needs  further  statement.  If  the  negligent 
acts  of  two  or  more  persons,  all  being  culpable  and  re- 
sponsible in  law  for  their  acts,  do  not  concur  in  point  of 
time,  and  the  negligence  of  one  only  exposes  the  injured 
person  to  risk  of  injury  in  case  the  other  should  also  be 
negligent,  the  liability  of  the  person  first  in  fault  will 
depend  upon  the  question  whether  the  negligent  act  of 
the  other  was  one  which  a  man  of  ordinary  experience 
and  sagacity,  acquainted  with  all  the  circumstances,  could 
reasonably  anticipate  or  not.  If  such  a  person  could 
have  anticipated  that  the  intervening  act  of  negligence 
might,  in  a  natural  and  ordinary  sequence,  follow  the 
original  act  of  negligence,  the  person  first  in  fault  is  not 
released  from  liability  by  reason  of  the  intervening  neg- 
ligence of  another.^^     If  it  could  not  have  been  thus  an- 

°^  Nitro-Phosphate    Co.   v.    London,  was  injured  by  the  falling  of  a  panel 

etc.  Docks  Co.,  L.  R.  9  Ch.  Div.  503 ;  in    a    snow    fence,    and    it    appeared 

Workman  v.  Great  Northern  R.  Co.,  that  previously,  seeing  the  panel  had 

32  L.  J.  Q.  B.  279';    Benedict  Pine-  fallen,    his    brother   had    raised    but 

apple   Co.   V.   Atlanta,   etc.   Ry.   Co.,  failed  to  secure  it,  also  that  the  fence 

55  Fla.  514,  46  So.  514,  46  So.  732,  was     defectively     constructed,     held 

20  L.  R.  A.   (N.  S.)   92   (1908).  that  the  company  was  liable  as  the 

"'  Clark  V.  Chambers,  L.  R.  3  Q.  B.  original     wrong     was     the     efficient 

Div.  327  ( practically  overruling  Man-  cause  of  injury  and  the  intervening 

gan  v.  Atterton,  L.  R.  1  Ex.  239)  ;  negligence  such  as  might  reasonably 

Lynch  v.  Nurdin,  1  Q.  B.  29 ;  Abbott  have  been  foreseen.     The  court  adds, 

V.  Macfie,  2  Hurlst.  &  C.  744;  Collins  "the   liability   of   a   person   charged 

v.  Middle  Level  Com.,  L.  R.  4  C.  P.  with  negligence  does  not  depend  upon 

279;   Colorado  Min.   Co.  v.  Rees,  21  the  question  whether,  with  the  exer- 

Colo.  435,  42  Pac.  42   (1895),   (quot-  cise  of  reasonable  prudence,  he  could 

ing  this  section)  ;  Cleveland,  etc.  Ry.  or  ought  to  have  foreseen  the  very 

Co.  V.  Patterson,   3-7   Ind.   App.  617,  injury  complained  of;  but  he  may  be 

75   N.   E.   857    ( 1905 )  ;    Fishburn   v.  held  liable  for  anything  which,  after 

Burlington,  etc.  Ry.  Co.,  727  la.  483,  the   injury   is    complete,    appears    to 

103  N.  W.  481   (1905),  where  a  child  have    been    a    natural    and    probable 

incapable  of  contributory  negligence  consequence    of    his    act."      Edging- 


69 


PROXIMATE    CAUSE. 


[§  35 


ticipated,  then  the  intervening  negligent  person  alone  is 
responsible.^* 


§  35.  Intervening  cause  illustrated.  —  Thus,  one  who 
leaves  a  horse  loose  and  unattended,  in  a  city  street,  is 
responsible  for  injuries  done  by  the  horse  in  running 
away,  although  that  might  not  have  happened  but  for  the 
M  rongful  act  of  a  stranger  in  frightening  it,'^^  and  though, 
after  the  horse  began  to  run,  its  owner  did  his  best  to 


ton  V.  Burlington,  etc.  Ry.  Co.,  116 
la.  410,  90  N.  W.  95,  57  L.  R.  A.  561 
(1902),  (when  the  defendant  was 
guilty  of  negligence  in  keeping  a 
turntable  in  a  place  where  children 
might  reasonably  be  expected  to  re- 
sort, it  will  not  be  absolved  from  lia- 
bility because  the  plaintiff's  injury 
was  immediately  caused  by  other 
children  putting  it  in  motion)  ;  Pitts- 
field,  etc.  Co.  V.  Pittsfield  Shoe  Co., 
72  N.  H.  546,  58  Atl.  242  (1904); 
Howe  V.  West  Seattle,  etc.  Co.,  21 
Wash.  594,  59  Pac.  495  (1899)  ;  Det- 
zur  V.  Stroh  Brewing  Co.,  119  Mich. 
282,  77  N.  W.  949,  44  L.  R.  A.  500 
(1899),  (defendant  held  liable  for 
injury  to  a  pedestrian  on  the  side- 
walk injured  by  a  broken  pane  of 
glass  being  dislodged  by  the  wind)  ; 
Benedict  Pineapple  ■  Co.  v.  Atlantic, 
etc.  Ry.  Co.,  55  Fla.  514,  46  So. 
732,  20  L.  R.  A.  (N.  S.)  92  (1908)  ; 
Evans  v.  Chicago,  etc.  Ry.  Co.,  109 
Minn.  64,  122  N.  W.  876,  26  L.  R.  A. 
(N.  S.)  278  (1909);  Texas,  etc. 
Ry.  Co.  V.  Bellar,  51  Tex.  App. 
154,  112  S.  W.  323  (190«),  (defend- 
ant held  liable  for  injury  by  fire,  set 
by  cause  unknown,  to  oil  which  it 
had  negligently  allowed  to  saturate 
the  ground  on  its  right  of  way). 

"See  Hofnagle  v.  N.  Y.  Central 
R.  Co.,  55  N.  Y.  608.  Where  the  de- 
fendant negligently  sold  gunpowder 
to  a  child,  but  the  child  gave  all  the 


powder  to  its  parents,  who  after- 
ward allowed  the  child  to  take  some 
of  it,  by  the  explosion  of  which  he 
was  injured,  the  defendant  was  held 
not  liable,  and  quite  correctly,  be- 
cause all  effect  of  his  negligence  had 
been  cured  by  the  intervening  pru- 
dence of  the  child's  parents  in  taking 
charge  of  the  gunpowder,  and  their 
subsequent  negligence  in  allowing 
the  child  to  have  it  again  could  not 
restore  the  connection  between  the 
defendant's  original  imprudence  and 
the  final  injury  ( Carter  v.  Towne,  103 
Mass.  507 ) .  The  purchase  by  a, 
father,  for  his  son  eleven  years  of 
age,  of  a  toy-gun,  cannot  be  held  to 
have  been  made  in  reasonable  an- 
ticipation of  an  injury  caused  by  the 
use  of  the  gun  by  another  boy  to 
whom  the  son  lent  it  (Harris  v. 
Cameron,  81  Wis.  239,  51  N.  W.  437; 
S.  p.,  Chaddoek  v.  Plummer,  88  Mich. 
225,  50  N.  W.  135). 

■^  Lynch  v.  Nurdin,  1  Q.  B.  29; 
niidge  V.  Goodwin,  5  Carr  &  P.  192; 
Rompillon  v.  Abbott,  1  N.  Y.  Supp. 
662,  49  Hun,  607  mem.  One  who 
left  his  cart  in  the  street  unattended, 
with  which,  while  so  standing,  an- 
other cart  came  in  collision,  in  con- 
sequence of  which  plaintiff  was  in- 
jured, is  liable  (Powell  v.  Deveney,  3 
Cush.  30O).  s.  P.,  Proctor  v.  Jen- 
nings, 6  Nev.  83;  Phillips  v.  De 
Wald,  79  Ga.  732,  7  S.  E.  151;  Belk 
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stop  it.°^  So  also  the  owner  of  any  machine,  or  other 
thing  capable  in  its  nature  of  doing  injury,  is  liable  for 
injury  which  ensues  to  a  person,  not  himself  careless,  in 
consequence  of  the  owner's  negligently  leaving  it  exposed 
and  unguarded,  in  a  public  place,  and  its  being  there  set 
in  motion  by  a  negligent  person."  So  where  a  gas  com- 
pany furnishes  leaky  pipes,  and  thus  by  its  negligence 
fills  the  plaintiff's  room  with  gas,  it  is  responsible  for  an 
explosion  caused  by  a  gasfitter  taking  a  lighted  candle 
without  due  caution,  for  the  purpose  of  finding  where  the 
leak  was.^^  The  rule  that  the  defendant  is  liable  for  any 
negligence  of  other  persons  which  he  might  have  antici- 
pated as  the  result  of  his  own,  has  been  carried  to  such 
an  extent  as  to  hold  that  where  the  defendant  descended 
in  a  balloon  upon  private  grounds,  and  the  spectacle  at- 
tracted upon  the  grounds  a  crowd  of  people,  by  whom  the 
premises  were  injured,  he  was  liable  to  the  owner  for  the 

V.  People,  125  111.  584,  17  N.  E.  744.  covered  by  a  bench,  easily  movable, 

See   §   645,  post.     Ii'or   cases  of  in-  and  which  in  fact  was  removed  by  a 

juries  caused  by  defects  in  highways,  third  person,  shortly  before  the  plain- 

the  negligence  of  third  persons  con-  tiii  fell  through  the  opening,  the  own- 

tributing,  see  §§  346,  347,  post.  er's  negligence  held  to  be  the  proxi- 

°°McCahil  y.  Kipp,  2  E.  D.  Smith,  mate  cause  of  the  injury    (Howe  v. 

413.  Ohmart,    7   Ind.   App.   32,   33   N.   E. 

"Lane    v.    Atlantic    Works,     111  465).     See  Handyside  v.  Powers,  145 

Mass.  140;  Weick  v.  Lauder,  75  111.  Mass.  123,  13  N.  Y.  462;  Mclntire  v. 

93;  s.  P.,  Clark  v.  Chambers,  L.  E.  3  Roberts,  149  Mass.  450,  22  N.  E.  13. 
Q.   B.   Div.   327 ;    Mars  v.   Delaware,        ""  Burrows  v.  March  Gas  Co.,  L.  E. 

etc.   C.   Co.,   8  N.   Y.   Supp.   107,   54  5  Ex.  67,  aff'd  7  Id.  96.     In  Bartlett 

Hun,  625  mem.   [locomotive];   Mexi-  v.   Boston   Gas    Co.,    117   Mass.    533, 

can  Nat.  R.  Co.  v.  Mussette,  86  Tex.  where    the    gas    company    was    held 

708,  26  S.  W.  1075  [locomotive].     So.  not  liable  for  an  explosion,  the  cir- 

held    as   to    a.   gun   left   loaded   and  cumstanoes     were     alike     in     every 

primed  (Dixon  v.  Bell,  5  Maule  &  S.  respect,    except    as    to    contributory 

198).     In  Henry  v.  Dennis,  93  Ind.  negligence.     In  Koelsch  v.  Philadel- 

452,  defendant  left  an  open  barrel  of  phia   Co.,    152   Pa.    St.   355,   25   Atl. 

fish  brine  in  the  street;    a  stranger  522,  a  third  person,  not  defendant's 

emptied  the  barrel   into  the   street;  agent,  struck  the  match  which  caused 

plaintiff's  eow  drank  the  brine  and  the  explosion;  defendant  held  liable, 

was   killed  thereby;    defendant  held  as  being  responsible  for  the  escape  of 

liable.    See  note  to  this  casei  47  Am.  the   gas   from   defective   main.     See 

Rep.  381.     Where  an  open  cellar-way  §  695,  post. 
in  a  public  building  was  insecurely 
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damage ;  ^^  but  this  decision  is  condemned  upon  satisfac- 
tory grounds."" 


""Guille  V.  Swan,  19  Johns,  381. 

"Wharton,  Negl.,  §  95.  In  Fair- 
banks V.  Kerr,  70  Pa.  St.  87,  it  was 
held  that  where  a  street  preacher  at- 
tracted a  crowd  around  him,  and 
some  of  them  mounted  a  pile  of 
stones,  and  by  their  weight  broke 
them,  it  was  a  question  of  fact  for 
the  jury,  and  not  one  of  law,  whether 
the  speaker  should  have  anticipated 
this  result.  In  the  latter  case  it  is 
to  be  observed  that  it  was  the  very 
object  of  the  street  preacher  to  col- 
lect a  crowd,  whereas,  in  the  former 
case,  a  crowd  was  probably  the  last 
thing  which  the  descending  balloon- 
ist desired.  In  the  following  eases 
it  has  been  held  that  there  was 
no  independent  intervening  cause. 
■Where  the  plaintifif  seized  the  bridle 
of  her  horse,  frightened  by  the  negli- 
gence of  the  defendant,  to  prevent 
hia  running  away  and  was  injured 
(Willis  V.  Providence  Telegram  Pub. 
Co.,  20  R.  I.  285,  38  Atl.  947  (1897)  ; 
where  the  plaintiff  and  another  were 
about  being  driven  over  by  the  negli- 
gence of  the  defendant,  and  plain- 
tiff's companion,  to  escape,  moved 
the  log  on  which  they  were  sitting, 
throwing  the  plaintiff  under  the 
team  (Chambers  v.  Caroll,  199  Pa. 
371,  49  Atl.  128  (1901);  where  a 
passenger  is  negligently  thrown  from 
a  train  by  a  violent  jerk  and  falling 
on  the  track  is  run  over  while  in  a 
stunned  condition  by  another  train 
(Southern  Ey.  Co.  v.  Webb,  116  Ga. 
152,  42  S.  E.  395,  59  L.  R.  A.  109 
(1902)  ;  where  a  gas  well  near  the 
highway  is  negligently  blown  off, 
frightening  a  horse,  the  reins  being 
weak,  broke,  and  plaintiff  was  injured 
(Snyder  v.  Philadelphia  Co.,  54  W. 
Va.  149,  46  S.  E.  366  (1903)  ;  where 


the  streets  of  a  city  are  unlawfully 
occupied  by  defendants  by  a  danger- 
ous structure,  injury  to  one  attempt- 
ing to  use  the  gangway,  his  horse 
having  become  frightened  from  an- 
other cause  (Shippers,  etc.  Co.  v. 
Davidson,  35  Tex.  App.  558,  80  S.  W. 
1032;  writ  of  error  refused  (1904)  ; 
where  to  avoid  being  struck  by  a 
lunaway  horse  plaintiff  jumped  aside, 
falling  on  a  pile  of  lumber  and  break- 
ing his  leg,  the  express  company, 
whose  wagon  negligently  struciv  the 
hind  wheel  of  another  wagon  that 
was  being  loaded  from  the  sidewalk, 
forcing  it  against  the  horse  whereby 
it  was  frightened,  is  liable  (Collins 
V.  West  Jersey  Express  Co.,  72  N.  J. 
Law,  231,  62  Atl.  675,  5  L.  R.  A.  (N. 
S.)  373  (1905);  one's  return  to  a 
burning  building,  negligently  flred, 
and  her  subsequent  injuries  (Bir- 
mingham Light,  etc.  Co.  v.  Hin- 
ton,  146  Ala.  273,  40  So.  988 
(1906);  though  the  fright  of  the 
plaintiff's  horse  might  have  been 
directly  caused  by  wind  carrying 
the  steam  across  the  highway, 
negligent  operation  by  defendant 
of  the  steam  exhaust  having  started 
the  horse  (Ft.  Wayne  Coop.  Co. 
v.  Page,  170  Ind.  585,  82  N.  E. 
83  ( 1907 )  ;  it  has  also  been  held  that 
the  opening  of  the  door  to  an  ele- 
vator shaft  by  third  person,  for 
plaintiff's  accommodation,  is  such  an 
intervening  cause  as  will  defeat 
plaintiff's  action  for  injury  received 
by  stepping  into  the  shaft  (Claypool 
V.  Wigmore,  34  Ind.  App.  35,  71  N". 
B.  509  (1904) ;  and,  in  like  manner, 
that  the  negligence  of  a  railway  com- 
pany in  failing  to  see  that  lumber 
was  properly  piled  on  its  cars  is  an 
intervening  cause  that  will  prevent 
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§  36,  Intervening  cause  must  be  culpable.  —  The  chain 
of  responsible  connection  is  not  broken  so  long  as  the 
defendant  is  in  any  proper  sense  the  cause  of  the  plain- 
tiff's injury,  unless  the  person  whose  act  intervenes  is 
culpable.  If  such  person's  act  is  innocent  it  is  no  de- 
fence.^^  And,  generally  speaking,  the  intervener  must  be 
one  who  can  be  held  responsible  in  an  action  at  law  for 
the  damage.  But  the  act  of  the  State  or  of  the  United 
States  might  intervene  to  break  the  connection  of  respon- 

recovery  against  the  lumber  company  as  would  relieve  the  company  from 

for   such  negligent  loading    (Fowles  liability  for   injuries   thus   received, 

V.  Briggs,   116  Mich.  425,  74  N.  W.  from  which  she  died   (Seale  v.  Gulf, 

1046,  73  Am.  St.  Eep.  536,  40  L.  K.  etc.  Ry.  Co.,  65  Tex.  274,  57  Am.  R. 

A.  528    (189'8);   failure  to  give  the  602   (1886);  the  decision  is  violative 

proper  signals  is  such  an  intervening  of  the  principles  both  of  law  and  hu- 

cause  as  will  avoid  liability  for  in-  manity.     Where  there  was   a  negli- 

jury   caused  by  collision   alleged   to  gent  failure  of  the  railway  company 

have  been  due  to  leaky  condition  of  to  allow  a  mother  to  dismount  from 

locomotive     (Louisville,    etc.,    Co.    v.  a,  train,  her  child  having  been  pre- 

Keiffer  (Ky.  App.  Ct.)  113  S.  W.  433  viously    taken    therefrom,    and    the 

( 1908 )  ;    where   a  boy   had  found   a  child  was  injured  in  the  attempt  by 

dynamite    cap,    and   his   parents    al-  a    by-stander    to    hand    it     to    the 

lowed  him  to  play  with  it,  knowing  mother,    held,    that   the    attempt    to 

its  dangerous  character,  there  is  such  place  the  child  on  the  train  was  an 

an  intervening  cause  as  will  relieve  intervening    cause,    and    that    there 

the   party   who   negligently   left  the  was  no  causal  connection  between  the 

cap  where  it  was  found   ( Pittsburgh  railway  company's  neglect  and  the  in- 

Reduction  Co.  v.  Horton,   113  S.  W.  jury    (Atchison,  etc.  Ry.  Co.  v.   Cal- 

(Ark.)     647     (1908);    where    one    is  houn,  213,  53  L.  Ed.  671,  29  Sup.  Ct. 

able  to  conceive  suicide  and  the  means  321    (1908). 

thereof,  there  is  such  an  intervening        "■  Thus,   where   a  traveler   upon   a 

cause    of   suicide   as    avoids   the   al-  sidewalk  in  a  city  street  steps  upon 

leged  eflfeet  of  injury  negligently  in-  a   loose   board   forming  part   of   the 

flicted    as    producing    insanity    and  walk,  so  that  the  end  of  the  board 

suicide    (Brown  v.   Amer.,  etc.,   Co.,  tips  up  and  strikes  another  traveler, 

43    Ind.    App.    560,    88    N.    E.    80  the  latter  has  his  remedy  against  the 

( 1909')  ;  where  a  flre  had  been  negli-  city,  whose  duty  it  was  to  maintain 

gently  set  by  a  railway  company  to  the    sidewalk    (Emporia   v.    Schmid- 

combustible  material  negligently  al-  ling,  33  Kans.  485 ) .     To  same  eflfeet, 

lowed  to  accumulate  on  its  right  of  Chaeey  v.  Fargo,  5  N.  Dak.   173    64 

way,  and  extended  until  it  threatened  N.  W.  932.     Plaintiff  went  into'  de- 

the  destruction  of  her  mother's  home,  fendant's    lumber   yard    to    purchase 

the  attempt  of  a  fifteen-year-old  girl  lumber.     A  team  caught  a  projecting 

to  put  it  out,  though  made  with  due  end  of  one  of  the  timbers;  it  fell  on 

care,  was  such  an  intervening  cause  plaintiff.     Held,   that  the  negligence 
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&iMlity,  and  yet  no  action  be  allowed.  The  intervention 
of  a  private  person,  however,  can  never  relieve  the  de- 
fendant from  liabihty  for  an  injury  of  which  he  was  the 
cause,  unless  such  person  could  be  made  responsible  in 
an  action.  If,  therefore,  the  intervener  is  so  young,  or  a 
person  of  such  weak  mind,  that  greater  care  than  he 
shows  could  not  reasonably  be  expected  from  him,  such 
intervention  is  no  defence.^^  This  doctrine  is  fully  illus- 
trated in  the  chapter  on  Contributory  Negligence. 

§  36a.  Who  are  responsible  for  intervening  negligence? 

—  As  all  persons,  including  married  women, "^  lunatics, 
and  children,'*  without  discretion,  are  responsible  for 
original  or  primary  negligence,  so,  too,  they  are  respon- 
sible as  authors  of  wrongful  acts  or  omissiorts  amounting 
in  law  to  intervening  negligence,  discharging  from  lia- 
bility those  guilty  of  original  or  primary  negligence,  un- 
less such  acts  or  omissions  could  reasonably  have  been 
foreseen  by  those  of  the  latter  class  as  probable.  Ee- 
garding  the  contributory  negligence  of  lunatics  and 
children  without  discretion,  as  the  doctrine  of  contribu- 
tory negligence  rests  on  public  policy,  so,  in  their  case, 
it  is  limited  by  public  policy  according  to  the  extent  or 
degree  of  discretion  possessed  by  them.  These  subjects 
are  more  specifically  treated  elsewhere  in  this  work,  and 
are  mentioned  here  in  order  as  expository  of  the  defini- 
tion of  negligence  given  by  the  authors. 

§  37.  Intervening   cause    must   be    a   free    agent. — 

Neither  is  the  intervening  cause  sufficient,  if  the  inter- 

of    defer  dant    in    piling   the   lumber  of  the  cartridges,  thereby  killing  one 

was  the  proximate  cause  of  the  in-  of  the  boys  who  bought  it,   defend- 

jury  (Pastene  v.  Adams,  49  Cal.  87).  ant  was  held  liable  (Binford  v.  John- 

'"Thus,  where  defendant  sold  pis-  ston,    82    Ind.   426;    s.   p.,   Otten   v. 

tol    cartridges   to   children,   knowing  Cohen,  I  N.  Y.  Supp.  430).    But  see 

that  they  were  dangerous  and  that  §  34,  ante. 

the    purchasers    were    unfit    to    use  '^  Post,  §  120b. 

them,    and    the    purchasers    allowed  '^  Post,  §  121. 
another  boy,  six  years  old,  to  fire  one 
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vener  was  not  a  free  agent,  since  he  could  not  be  culpable 
in  Ms  act  or  responsible  for  it.''"  Thus,  where  the  de- 
fendant chased  a  boy  with  an  axe,  and  the  boy,  escaping 
into  the  plaintiff's  store,  injured  property  in  his  terror, 
the  defendant  was  held  liable  for  the  damage.'"  So 
Adhere,  by  the  defendant's  negligence,  a  horse  was  fright- 
•ened  and  ran  away,  bringing  its  driver  into  collision  with 
the  plaintiff,  the  defendant  was  held  liable."  The  same 
principle  applies  to  all  cases  in  which  the  intervener  acts 
so  completely  under  the  influence  of  sudden  alarm  as  not 
to  be  responsible  for  his  acts,  especially  if  this  alarm  is 
caused  by  the  defendant's  fault;  although  we  do  not 
think  that  an  indispensable  condition.  This  point  will 
be  illustrated  in  the  chapter  on  Contributory  Negligence. 

§  38.  Intervener  not  culpable  if  ignorant  of  the  facts. 

—  Neither  is  the  alleged  intervener  culpable,  if  he  was 
ignorant  of  the  facts  which  would,  if  known,  have  im- 
posed a  duty  of  special  care  upon  him.  And,  therefore, 
the  intervention  of  a  person,  thus  ignorant,  is  no  defence, 
even  though  his  act  was  the  sole  immediate  cause  of  the 
injury.  Thus,  where  the  defendant  negligently  sells  to  a 
third  person,  in  a  concealed  form,  for  the  plaintiff's  use, 
poison  or  other  articles  likely  to  cause  personal  injury, 
and  such  person  innocently  and  unsuspectingly  gives 
them  to  the  plaintiff,  who  is  injured  thereby,  he  can  re- 

"^  Wharton,  NegL,  §§  89,  138.    The       "  Vandenburgh   v.   Truax,    4   Den. 
familiar  "  squib  case  "  is  an  apt  lllus-    464. 

tration  of  the  doctrine.  In  that  case,  "■  Lowery  v.  Manhattan  R.  Co.,  99 
A.,  in  violation  of  a.  statute,  threw  a  N.  Y.  158,  1  N.  E.  608.  A.  was  in- 
lighted  squib  into  a  market  house,  jured  by  B.'s  horse,  which  was  frigh- 
and  it  fell  near  B.  The  latter,  to  tened  by  the  overturn  of  the  sleigh 
prevent  injury  to  himself,  seized  it  to  which  it  was  attached,  on  a  heap 
and  threw  it  near  C,  who  in  turn  of  snow  and  ice,  wrongfully  left  in  a 
threw  it  toward  D.,  who  was  injured  highway  by  C.  Held,  that  C.'s  act 
thereby.  A.  was  held  liable  to  D.  was  the  proximate  cause  of  A.'s  in- 
for  the  injury  of  which  his  act  was  jury  (Lee  v.  Union  R.  Co.,  12  R.  I. 
the  proximate  cause  (Scott  v.  Shep-  383).  So  where,  in  consequence  of 
herd,  2  W.  Blackst.  892 ;  s.  c,  3  Wils.  defendant's  changing  the  course  of  a 
493).  creek,  beavers   dammed  it  up,   cans- 


'75  PROXIMATE   CAUSE.  [§   38a 

cover  damages  from  the  defendant.^'  And  if  the  person 
who  shipped  the  nitro-glycerine,  in  the  well-known  case 
arising  out  of  its  explosion  while  in  transit,*"  could  have 
been  found,  it  is  evident  that  the  fact  of  the  explosion 
having  been  directly  caused  by  the  rough  handling  of  the 
carrier  would  have  been  no  defence  to  him,  since  the  car- 
rier had  been  deceived  by  him  as  to  the  nature  of  the 
goods. 

§  38a.  Same  tests  to  be  applied  to  intervener's  acts  or 
omissions  in  determining  whether  they  are  a  responsible 
cause  as  in  cases  of  original  or  primary  negligence.  — 

From  the  matters  specifically  treated  in  the  two  preced- 
ing sections  it  is  apparent  that  to  discharge  the  original 
wrongdoer  the  intervening  act  or  omission,  to  be  a  re- 
sponsible cause,  must  present  the  same  elements  requi- 
site to  constitute  negligence  as  an  original  wrongful 
cause.  This  affirmatively  determines  his  liability ;  other- 
vise  the  only  useful  purpose  in  the  separate  considera- 
tion of  intervening  causes  is  the  ascertainment  of 
whether  the  original  wrongdoer  remains  liable  or  is 
thereby  discharged.     He  does  remain  liable  if  his  negli- 

ing  the  water  to  overflow  adjoining  1    Law   Quarterly    Review,    516,    the 

land,  he  was  held  liable  for  resulting  editor,    approving    the    decision    in 

injury   (Cheeves  v.  Danielly,  80  Ga.  Elliott  v.  Hall,  15  Q.  B.  B.  315,  to 

114,  4  S.  E.  902).    See  similar  cases  the   efifect   that   the   seller  of   coals, 

cited  under  §§  355,  426,  626,  post.  who  sends  them  in  a  truclf,  with  a 

°*  George    v.    Skivington,    L.    R.    5  loose  trap-door  in  it,  ig  liable  to  the 

Exch.     1 ;     Norton    v.     Sewall,     106  buyer's  servants  if  they  go  through 

Mass.  143 ;  Elkins  v.  McKean,  79  Pa.  the  trap-door  in  the  course  of  unload- 

St.  49'3 ;  Langridge  v.  Levy,  2  Mees.  ing  the  coals,  adds :     "  Perhaps  it  is 

&  W.  519';   aff'd  4  Id.  337;   said  by  not  too  much  even  to  hope  that  tlie 

Brett,  M.  R.,  to  be  badly  reported.  Court  of  Appeal  will  some  day  fol- 

( Heaven  v.  Pender,  infra.)     Thomas  low  the  leading  New  York  case   of 

V.  Winchester,  6  N.  Y.  397,  goes  still  Thomas  v.  Winchester,  6  N.  Y.  397, 

further;  its  authority  has  been  ques-  which,  though  regarded  with  a  kind 

tioned    (see  Bigelow  on  Torts,   609';  of  suspicious  fear  by  English  com- 

Wharton,  Negl.,  §  91 ;  Heaven  v.  Pen-  mentators,   is,   in   our   opinion,   very 

der,  L.  R.  11  Q.  B.  Div.  503)  ;  but  we  good  law." 

think  it  correct.     It  is  reafBrmed  in  *>  Parrot  v.  Wells,  15  Wall.  524. 
Devlin  v.  Smith,  89  N.  Y.  470.     In 
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gence  continues  to  be  an  eflScient  cause  in  producing  the 
injury ;  and  he  is  not  otherwise  liable,  if  the  intervening 
cause  is  thus  a  responsible  cause,  unless  he  had  some 
agency  in  producing  it,  or  one  of  reasonable  prudence  in 
his  position  at  the  time,  and  with  a  full  knowledge  of  all 
the  facts,  could  have  foreseen  that  the  happening  of  such 
intervening  cause  was  reasonably  probable.  The  fa- 
miliar proposition,  that  one  is  ordinarily  under  no  obli- 
gation of  duty  to  foresee  or  anticipate  the  negligence  of 
another,  has  no  application.  It  is  merely  a  question  of 
fact  for  the  jury. 

§  39.  Superior  force  concurring  with  defendant's 
negligence.  —  It  is  universally  agreed  that,  if  the  damage 
is  caused  by  the  concurring  force  of  the  defendant 's  neg- 
ligence and  some  other  cause  for  which  he  is  not  respon- 
sible, including  the  "  act  of  God  "  or  superior  human 
force  directly  intervening,  the  defendant  is  nevertheless 
responsible,  if  his  negligence  is  one  of  the  proximate 
causes  of  the  damage,  within  the  definition  already 
given.'"     It  is  also  agreed  that,  if  the  negligence  of  the 

"Holladay  v.  Kennard,  12  Wall,  blowing  (Cook  v.  Gourdin,  2  Nott  & 
154 ;  Bostwick  v.  Baltimore,  etc.,  E.  M.  1Q>)  ;  or  for  a  wagoner  to  start 
Co.,  45  N.  Y.  712;  Michaels  v.  N.  Y.  across  a  stream  with  an  insufficient 
Central  R.  Co.,  30  Id.  564;  Read  v.  team  (Loomis  v.  Pearson,  Harp. 
Spaulding,  Id.  630;  George  v.  Fisk,  470) ;  and  they  will  not  be  excused 
32  N.  H.  32;  Baltimore,  etc.,  R.  Co.  for  a  loss  occurring  by  reason  of  the 
V.  Sulphur  Spring,  96  Pa.  St.  65;  wind  or  sudden  rising  of  the  stream. 
Watkins  v.  Roberts,  28  Ind.  167;  In  Jackson  v.  Wisconsin  Tel.  Co.  (88 
Pruitt  V.  Hannibal,  etc.,  R.  Co.,  62  Wis.  243,  60  N.  W.  430) ,  a  telephone 
Mo.  527;  Clark  v.  Pacific  R.  Co.,  39  company  negligently  left  a  wire  eon- 
Id.  184.  The  filling  of  a  steamer's  necting  plaintiff's  building  with 
boilers  over  night,  to  be  ready  for  another  greatly  higher  building  sur- 
starting  next  morning,  resulting  in  mounted  by  a  high  pole.  Plaintiff's 
the  freezing  of  the  water  and  burst-  building  was  burned  by  reason  of 
ing  of  the  pipe  during  the  night,  is  lightning  striking  the  pole  on  the 
negligence,  though  shown  to  be  cus-  other  building,  and  being  conducted 
tomary  to  fill  the  boilers  of  outgoing  along  the  wire  to  his.  Held,  that  the 
vessels  over  night  (Siordet  v.  Hali,  leaving  of  the  wire  between  the  two 
4  Bing.  607).  It  is  negligent  for  a  buildings  was  the  proximate  cause  of 
ferryman  to  start  a  little  boat  across  the  fire  and  the  company  was  liable. 
a  river  when  a,  dangerous  wind  is  Commonwealth  Electric  Co.  v.  Rose, 
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defendant  concurs  with  the  other  cause  of  the  injury,  in 
point  of  time  and  place,"  or  otherwise  so  directly  con- 
tributes to  the  plaintiff's  damage  that  it  is  reasonably 
certain  that  the  other  cause  alone  would  not  have  sufficed 
to  produce  it,'^  the  defendant  is  liable,  notwithstanding 
he  may  not  have  anticipated  or  been  bound  to  anticipate 
the  interference  of  the  superior  force  which,  concurring 
with  his  own  negligence,  produced  the  damage/^     But  if 


214  111.  545,  73  N.  E.  780  (190&) ; 
Greely  v.  State,  88  N.  Y.  Supp.  468, 
94  App.  Dlv.  605   (1904). 

"Scott  V.  Hunter,  46  Pa.  St.  192. 
See  Cooley  on  Torts,  72. 

"  See  Baltimore,  etc.  R.  Co.  v.  Sul- 
phur Spring,  96  Pa.  St.  65.  The 
defendants'  vessel,  owing  to  their 
negligence,  struck,  and  was  driven 
by  the  wind  and  tide  upon  a  sea-wall, 
damaging  the  same.  In  that  state 
of  the  weather  and  tide,  it  was  im- 
possible to  prevent  this  result,  after 
the  ship  had  once  struck.  Held, 
that  defendants  were  liable  for  the 
damage  caused  to  the  wall  (Romney 
V.  Trinity  House,  L.  R.  5  Ex.  204; 
aff'd  7  Id.  247).  In  Sherman  v. 
Inman  Steamship  Co.,  26  Hun,  107, 
it  was  held  that,  if  the  jury  were 
satisfied  that  the  captain  was  negli- 
gent in  endeavoring  to  continue  a 
voyage  in  the  disabled  condition  of 
the  steamer,  the  plaintiff  was  enti- 
tled to  recover  for  loss  of  cargo 
shipped  by  him. 

™  Woodward  v.  Aborn,  35  Me.  271 
[wrongfully  placing  deleterious  sub- 
stance near  plaintiff's  well,  into 
which  an  extraordinary  freshet  car- 
ried it,  spoiling  the  water].  In 
Frith  V.  Bowling  Iron  Co.  (L.  R.  3 
C.  P.  Div.  254),  defendant,  being 
bound  to  maintain  a  division  fence, 
constructed  it  with  old  wire  rope; 
this  decayed  by  rust,  and  some  of 
the  fragments  fell  on  plaintiff's  land 
and    were     swallowed    by    his    cow. 


causing  her  death.  Defendant  held 
liable.  Compare  Henry  v.  Dennis, 
&3  Ind.  452  (supra,  §  35,  n.  72).  In 
Lawrence  v.  Jenkins,  L.  R.  8  Q.  B. 
274,  defendant  negligently  suffered 
fence  to  be  broken  down;  plaintiff's' 
cow  escaped  and  was  killed;  defend- 
ant held  liable,  s.  p..  West  v.  Ward, 
77  la.  323,  42  N.  W.  309  [defend- 
ant left  plaintiff's  fence  open;  mare 
escaped,  and  was  injured  in  a  wire 
fence].  An  action  lies  by  a  passenger 
against  a  carrier,  if  the  injury  oc- 
curred in  part  from  an  unforeseen 
cause,  and  in  part  by  negligence 
(Brehm  v.  Great  Western  R.  Co., 
34  Barb.  256).  The  defendant  had 
wrongfully  placed  a  dam  across  a 
stream  on  plaintiff's  land,  and  al- 
lowed it  to  remain  there;  being 
swept  away  by  a  freshet,  the  rush 
of  water  injured  plaintiff's  prop- 
erty; defendant  held  liable  (Dick- 
inson v.  Boyle,  17  Pick.  78).  In 
an  action  for  obstructing  a  water- 
course, where  the  overflow  was  in- 
creased by  the  effects  of  melting 
snows  and  falling  rains,  neither  the 
court  nor  jury  are  required  to  dis- 
criminate between  the  damages  so 
caused  and  those  resulting  from  the 
action  of  the  living  stream  (Bird  v. 
Hannibal,  etc.  R.  Co.,  30  Mo.  App. 
365).  The  fact  that  a  railroad  cul- 
vert would  not  have  given  way  but 
for  the  breaking  of  a  dam  on  adjoin- 
ing property,  over  which  defendant 
had    no    control,    will    not    prevent 
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the  superior  force  would  have  produced  the  same  damage, 
whether  the  defendant  had  been  negligent  or  not,  his  neg- 
ligence is  not  deemed  the  cause  of  the  injury.'* 


recovery  by  a  passenger,  if  the 
negligent  manner  of  the  culvert's 
construction  contributed  to  the  in- 
jury (Bonner  v.  Wingate,  78  Tex. 
333,  14  S.  W.  790;  Ilfrey  v.  Sabine, 
etc.  R.  Co.,  76  Tex.  63,  13  S.  W.  165). 
To  same  effect.  Turner  v.  Haar,  114 
Mo.  335,  21  S.  W.  737;  Webster  v. 
Rome,  etc.  R.  Co.,  115  N.  Y.  112,  21 
N.  E.  725 ,  [leaving  cars  unsecured 
on  side  track  vrhence  they  were 
blown  by  high  winds].  See  §  465, 
post.  In  Rodgers  v.  Central  Pacific 
R.  Co.,  67  Cal.  607,  8  Pac.  377, 
defendant's  bridge  fell  by  reason  of 
its  defects,  combined  with  an  enor- 
mous fall  of  water  from  "  a  cloud- 
burst;'' defendant  held  liable,  s.  p., 
Philadelphia,  etc.  R.  Co.  v.  Ander- 
son, &4  Pa.  St.  356;  Davis  v.  Ver- 
mont Cent.  R.  Co.,  55  Vt.  84.  In 
Ellet  V.  St.  Louis,  etc.  R.  Co.,  76- 
Mo.  518,  a  storm  of  unusual 
severity  carried  away  a  railway  em- 
bankment. The  defendant  ran  a 
train  without  first  causing  the  road- 
bed and  track  to  be  carefully  exam- 
ined, and  a  train  was  wrecked  in 
consequence.  The  company  was  held 
liable.  Where  the  servants  of  a 
railroad  company,  aware  that  a 
bridge  on  the  line  had  been  carried 
away  by  a  fiood,  neglected  to  take 
steps  to  warn  and  stop  an  approach- 
ing train,  the  company  was  held 
liable  (Lambkin  v.  Southeastern  R. 
Co.,  L.  A.  5,  App.  Cas.  352).  The 
defendant  hung  a  sign  over  a  street, 
in  violation  of  an  ordinance;  it  was 
blovpn  down  by  the  wind  in  an  ex- 
traordinary storm,  and  in  its  fall  a 
bolt,  which  was  part  of  its  fasten- 
ings, struck  and  broke  plaintiff's 
window;       defendant      held      liable 


(Salisbury  v.  Hirchenroder,  106 
Mass.  458).  For  cases  of  street  ob- 
structions occasioned,  in  part,  by 
natural  causes  —  winds,  ice  and 
snow  —  see  §  363,  post.  Common- 
wealth Elec.  Co.  V.  Rose,  214  111.  545, 
73  N.  E.  780  (1906),  ("Where  an 
injury  is  the  result  of  the  negligence 
of  the  defendant  and  an  inevitable 
accident,  or  an  inanimate  thing  has 
contributed  with  the  negligence  of 
the  defendant  to  cause  the  injury, 
the  plaintiflF  may  recover,  if  the 
negligence  of  the  defendant  was  an 
efficient  cause  of  the  injury"); 
Howe  V.  West  Seattle,  etc.  Co.,  21 
Wash.  594,  59  Pac.  495  (1899). 
St.  Louis,  etc.  Ry.  Co.  v.  Mackey,  95 
Ark.  297,  129'  S.  W.  78  (19aO),  ("It 
is  the  duty  of  a  railroad  company  to 
provide  proper  and  sufficient  open- 
ings or  culverts  for  the  escape  of  the 
water  of  all  streams  crossing  its 
roadbed,  so  as  not  to  flood  the  land 
of  upper  riparian  owners,  whether  at 
ordinary  stage  of  water  or  during- 
floods  which  could  reasonably  have 
been  foreseen  and  guarded  against; 
and  if  it  fails  to  provide  such  open- 
ings it  is  liable  to  any  person  dam- 
aged thereby,"  quoting  this  section 
of  this  work ) .  Birsch  v.  Citizens' 
Electric  Light  Co.,  36  Mont.  574,  93 
Pac.  940  (1910);  Schmidt  v.  St. 
Louis  Tr.  Co.,  140  Mo.  App.  182,  120' 
S.  W.  96   (1909). 

"  Thus  where  a  building  is  carried 
away  by  a  flood,  which  a  culvert 
under  defendant's  railway  embank- 
ment was  not  sufficiently  large  to> 
pass,  a  charge,  in  effect,  that  de- 
fendant's negligence  concurring  with 
the  act  of  God,  although  that  negli- 
gence did  not  produce  the  injury,  and 
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§  39a.  Acts  of  animals  as  an  intervening  cause.  —  The 

acts  of  animals,  consequent  on  defendant's  negligence, 
and  intervening  between  such,  negligence  and  the  in- 
fliction of  injury,  though  standing  alone  as  an  adequate 
cause  and  one  without  which  the  injury  would  not  have 
happened,  will  not  relieve  him  from  liability.  The  in- 
stinctive action  of  animals  in  such  cases  is  analogous  to 
the  operation  of  the  laws  of  matter.  It  has  been  thought 
by  some  that  when  the  action  of  animals  is  so  unusual 
and  extraordinary  that  it  could  not  reasonably  have  been 
anticipated,  the  negligent  defendant  should  not  be  held 
liable  for  such  consequences  as  would  not  otherwise  have 
occurred.  But  the  weight  of  reason  and  authority  is  the 
other  way,  viz. :  because  the  action  of  brute  animals  under 
given  conditions,  as  of  fright  or  anger,  is  incapable  of 
being  foreseen,  a  negligent  defendant,  who  has  either  in- 
cited them  or  given  an  opportunity  for  their  exercise, 
mil  be  liable  for  their  co-operative  consequences  what- 
ever they  are,  whether  ordinary  and  anticipated  or  ex- 
traordinary and  unforeseen.  By  the  ancient  common 
law  the  owner  of  land  is  liable  for  injuries  inflicted  by  his 
trespassing  animals,  such  as  horses,  for  his  obligation  is 
to  fence  them  in.  This  rule  still  prevails  in  many 
States.     But  in  many  others  the  common-law  rule  is  that 

its  absence  would  not  have  prevented  witz  v.  Netherlands  Steam  Nav.  Co., 

it,   was   sufficient   to   render   the   de-  64  Hun,   262,    19  N.   Y.   Supp.   75). 

fendant    liable,    was    held    erroneous  The  working  loose  of  long  lumher  on 

(Baltimore,   etc.   R.   Co.   v.   Sulphur  two    freight    cars,    properly    packed 

Springs,  etc.,  96  Pa.  St.  65 ) .     "  To  and   inspected,   so  that  the   ends   of 

create    liability,    it    must    have    re-  the    lumber    struck    a    passing    car, 

quired  the  combined  effect  of  the  act  held  to  be  an  accident  which  could 

of    Grod    and    the    concurrent    negli-  not  have  been  anticipated   (Knox  v. 

gence  to  produce  the  injury"    (lb.;  N.   Y.,   Lake    Erie,   etc.   R.    Co.,    69 

compare  Philadelphia,  etc.  R.  Co.  v.  Hun,    93,    23    N.    Y.    Supp.    198). 

Anderson,  94  Pa.  St.  351 ) .    Where  a  Grand    Valley,    etc.    Co.    v.    Pitzer, 

lurch  of  the  vessel  caused  a  passen-  14  Colo.   App.    123,   59   Pae.    1909). 

ger  to  trip  on  socket  fixed  in  floor  Where    injury    to    land    is    caused 

of  saloon,,  alleged  to  have  been  in-  by    the    building    of    defendant's   ir- 

sufflciently  lighted,  held  the  cause  of  rigation  ditch  by  the  heaviest  rain 

the  fall  was  the  action  of  the  sea,  storm  that  had  ever  occurred  in  that 

and  the  carrier  was  not  liable  ( Brus-  locality,     it    appearing    that    everjr 
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the  owner  of  land  should  fence  against  them."  In  the  lat- 
ter jurisdictions,  therefore,  it  may  be  asumed,  the  owner 
of  a  horse,  beheving  it  to  be  gentle,  at  least  having  no 
notice  of  its  vicious  disposition,  would  not  be  liable  for 
injury  inflicted  on  a  human  being  by  his  horse  which  has 
been  allowed  to  range  free.  The  law  is  otherwise  where 
the  injury  occurs  in  a  city  or  town  providing  by  ordi- 
nance against  horses  and  other  animals  being  allowed  to 
run  loose,  if  on  the  occasion  of  the  injury  the  horse  was 
running  loose  through  the  negligence  of  the  owner.  The 
defendant  who  negligently  frightens  a  horse  is  liable  for 
any  injury  caused  by  his  frantic  condition.'"'  As  is  also 
the  owner  who  negligently  leaves  his  horse  or  team  untied 
in  the  public  highway."  And  in  the  case  of  Isham  v. 
Dow,'*  where  one  had  unlawfully  and  wantonly  shot  a  dog 
which  in  its  frenzy  injured  a  woman,  the  court  said :  "In 
these  circumstances  the  law  treats  the  act  of  the  intes- 
tate ' '  —  the  wrongdoer  —  "as  the  proximate  cause  of 
the  injury,  whether  the  injury  was,  or  could  have  been, 
foreseen  or  not,  or  was  or  was  not  the  probable  conse- 
quence of  the  act;  for  the  necessary  relation  of  cause 
and  effect  between  the  act  and  the  injury  is  established 
by  the  continuous  and  connected  succession  of  the  inter- 
vening events."  It  is  the  universal  rule  that  one  who 
has  negligently  left  his  horse  untied  in  the  streets  of  a 
city  is  liable  for  all  injury  inflicted  by  his  being  fright- 
ened by  a  third  party. 

§  40.  Superior    force    concurring    with    defendant's 
delay.  —  In  the  application  of  this  principle,  a  serious 

practicable    means    of    carrying    off  pany  had  no  control,  and  which  no 

surplus  water  had  been  provided,  the  reasonable     precaution    would     have 

court,  referring  to  this  section  of  this  prevented." 

work,  said,  "So  far  as  disclosed  by  '"■Post,  §  418. 

the     evidence,     the     damage     proxi-  '"Ante,  §  37;  post,  §§  57n,  355. 

mately    resulted,    not    from    human  '"Ante,   §   35;   post,   §§   365n,   629, 

agency,   but   from   one   of  those   un-  634,  645. 

expected,      unanticipated,       superior  "  70  Vt.  788. 

causes,    over   which   the    canal    com- 
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difference  of  opinion  has  arisen  as  to  what  is  a  natural 
sequence  of  neghgence,  exposing  the  property  of  another 
to  injury.  In  Pennsylvania,"  Massachusetts,'"  Ohio," 
Iowa,*'  Nebraska,*'  and  Arkansas,**  as  well  as  in  the 
United  States  Supreme  Court,*'  it  is  held  that  where  a 
carrier,  by  negligent  delay,  exposes  goods  to  injury  by 
the  "  act  of  God,"  or  other  cause  for  which  he  is  not  re- 
sponsible, and  which  he  could  not  naturally  foresee,  he  is 
not  liable  for  injuries  arising  from  such  a  cause,  although 
they  would  not  have  affected  the  goods  if  he  had  not  neg- 
ligently delayed  their  transportation.  This  decision  is 
put  upon  the  ground  that  he  could  not  reasonably  have 
anticipated  such  a  result  of  his  delay,  and  that,  for  aught 
that  he  could  possibly  foresee,  promptness  might  have 
exposed  the  goods  to  the  risk  quite  as  much  as  delay.*^ 

"  In  Morrison  v.  Davis,  20  Pa.  St.  the  city,  but  was  delayed  by  the 
171,  a  canal  boat  started  with  a  lame  neglect  of  the  city  to  repair  it,  and 
horse;-  a  consequent  delay  occurred,  the  wood  was  subsequently  carried 
pending  which  the  goods  were  lost  away  by  a  flood,  it  was  held  that  he 
by  an  extraordinary  flood.  But  for  could  not  recover  (Dubuque  Wood, 
the  lameness  of  the  horse  the  boat  etc.  Co.  v.  Dubuque,  30  Iowa,  176). 
would  have  passed  the  place  where  ^  Where  a  train,  being  behind 
the  flood  occurred.  Carrier  not  time,  was  upset  by  a  gale  of  wind, 
liable.  which  it  would  have  escaped  had  it 

°°  Denny  v.  N.  Y.  Central  R.  Co.,  13  been  on  time,  held,  that  the  carrier 
Gray,  481,  74  Am.  Dec.  645;  Hoadley  was  not  liable  (McClary  v.  Sioux, 
V.  Northern  Tr.  Co.,   115  Mass.  304.    etc.  E.  Co.,  3  Neb.  44). 

*'  One  who,  having  engaged  to  tow       "'  Martin  v.  St.  Louis,  etc.  R.  Co., 
a    barge    over    Lake    Michigan,    de-    55  Ark.  510,  19  S.  W.  314. 
layed    commencing    the    voyage,    so       ^°  Railroad  Co.  v.  Reeves,  10  Wall. 

that  after  it  was  commenced  a  storm    176,     19    L.     Ed.     909;     Thomas    v. 

was  encountered  in  which  the  barge    Lancaster  Mills,  34  U.  S.  App.  404, 

was  lost,  was  not  liable  for  the  loss,    71  Fed.  481,  19  C.  C.  A.  88;  Scott  v. 

although  the  delay  was  unreasonable    Baltimore,  etc.  Steam  B.  Co.,  19  Fed. 

and   unnecessary,   and   although   the    56.     To   the   same   efi'eet,   Dalzell   v. 

barge  but  for  the  delay  would  prob-    Steamboat    "  Saxon,"    10    La.    Ann. 

ably  have  been  safe   (Daniels  v.  Bal-    280;  Yazoo,  etc.  Ry.  Co.  v.  Millsaps, 

lantine,  23  Ohio  St.  532).  76   Miss.   855,   25    So.    672,    71    Am. 

»' Where   plain tiflf   deposited   wood    St.  Rep.  543  (1899). 

at  one  end  of  a  bridge,  which  he  in-        '"Colt,    J.,    Hoadley    v.    Northern 

tended  to  take  over  the  bridge  into   Transp.  Co.,  115  Mass.  304. 
[Law  of  Neg.    Vol.  I  —  6] 
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In  New  York,"  New  Hampshire/*  Missouri,'^  and  Ten- 
nessee,°°  the  very  opposite  doctrine  is  firmly  settled.  In 
all  courts,  the  act  of  a  master  of  a  vessel  in  unnecessarily 
deviating  from  the  usual  course  of  his  voyage  would  be 
lield  the  proximate  cause  of  damage  caused  by  a  tempest, 
in  itself  the  act  of  God." 

"  In  New  York  it  is  well  settled  ""  Deming    v.     Merchants'     Cotton 

that  if  the  defendant's  delay  was  un-  Press  Co.,  90  Tenn.  306,  17  S.  W.  89. 

reasonable,   and   such   delay   exposed  To  the  same  effect  Louisville,  etc.  R. 

the  goods  to  loss,  e.  g.,  by  fire,  the  Co.  v.  Gidley,   119  Ala.  523,  24  So. 

loss  is  to  be  attributed  directly  to  the  753 ;    Hernsheim   v.    Newport   News, 

defendant's  fault    (Condict  v.  Grand  etc.,  18  Ky.  Law  Rep.  227,  35  S.  W. 

Trunk  R.  Co.,  64  N.  Y.  500,  and  cases  1115    (1896). 

cited).  Compare  Read  v.  Spaulding,  "Davis   v.    Garrett,    6   Bing.    716. 

30  N.  Y.  630;  Bostwick  v.  Baltimore,  Same    rule    as    to   carriers   by   land 

etc.  R.  Co.,  45  Id.  712;  and  Michaels  (Powers  v.  Davenport,  7  Blackf.  497 ; 

V.  N.  Y.  Central,  etc.  R.  Co.,  30  Id.  Lawrence  v.  McGregor,  Wright,  193; 

564,  where  forwarder  was  held  liable  Phillips   v.    Brigham,    26    Ga.    617). 

for    delay    in   forwarding   goods,    by  If  a  carrier  agrees  to  transport  goods 

which  they  became  damaged  by  ex-  by  canal,  and  he  takes  them  out  to 

traordinary   rise   of  water   in   river,  sea  (Hand  v.  Baynes,  4  Whart.  204), 

So  held  also  in  Graw  v.  Baltimore,  or  agrees  to  send  them  by  one  line 

etc.    R.    Co.,    18    W.    Va.    361.      In  of  boats  and  sends  them  by  another 

Smeed  v.  Foord  ( 1  El.  &  El.  602)  the  (Johnson  v.  N.  Y.  Central  R.  Co.,  33 

delay    was    in    the    delivery    of    a,  N.  Y.  610),  and  they  are  lost  by  act 

threshing   machine,   with   knowledge  of  God,  he  is  liable.    Crosby  v.  Fitch, 

on  the  part  of  the  company  that  it  12  Conn.  410,  31  Am.  Dec.  745;  Con 

was  needed  to  thresh  wheat  in  the  stable    v.    National    Steamship    Co., 

field.     The  grain  was  injured  by  the  154  U.  S.  51,  14  S.  Ct.   1062,  38  L. 

delay.     The  carrier  was  held  liable.  Ed.    90S.      Carrier    held    liable    for 

"Deming  v.  Grand  Trunk  R.  Co.,  goods     destroyed     by     Chicago     fire, 

48  N.  H.  455.  route    through    Chicago    being    un- 

™Pruitt  V.  Hannibal,  etc.  R.  Co.,  usual  (Dispatch  Tr.  Co.  v.  Kahn,  76 

62  Mo.  527,  and  cases  cited.  111.  520). 
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§  41.  The  theory  of  two  degrees  of  negligence.  —  We 

desire  to  express  the  obhgation  under  which  we,  in  com- 
mon with  the  courts  and  the  bar,  have  been  placed  by  the 
eminent  abihty  and  learning  Avith  which  Dr.  Wharton  has 
expounded  the  Roman  law  concerning  degrees  of  negli- 
gence, and  by  which  he  has  cleared  up  the  confusion 
which  had  so  long  existed  upon  this  subject.  He  has 
conclusively  shown  that  the  real  Roman  law  did  recognize 
different  kinds  of  negligence,  or  rather  of  care  and  skill 
to  be  required,  and  that  it  did  not  recognize  the  division 
and  definition  into  the  degrees  which  were  invented  by 
the  scholastic  jurists  of  the  Middle  Ages. 

We  should  be  glad  to  accept  and  follow  Dr.  Wharton's 
theory  to  the  fullest  extent,  if  we  could  feel  justified  in 
doing  so.  We  shall  accept  the  definitions  which  he  has 
drawn  from  the  Roman  law;  but  we  are  compelled  to 
differ  from  him  upon  one  important  point;  although,  in 

[83] 
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doing  so,  we  vary  nearly  as  mucli  from  the  theory  of  our 
first  three  editions  as  we  should  by  accepting  his  views 
without  qualification.  In  those  editions,  which  were  all 
issued  before  Dr.  Wharton's  work  appeared,  we  referred 
to  the  difficulties  and  confusion  which  surrounded  the 
whole  question  of  degrees  of  negligence,  and,  while  insist- 
ing that  some  difference  in  the  degree  of  care,  diligence 
and  skill  to  be  required  from  persons  in  very  different 
positions  must  be  recognized,  we  admitted  that  the  defini- 
tions usually  given  of  these  degrees  were  unsatisfactory. 

The  analysis  of  Dr.  Wharton  shows  clearly  wherein 
these  definitions  were  unsatisfactory  and  also  why  they 
were  so.  They  were  not  derived  from  the  real  Roman 
law,  framed,  as  that  was,  by  jurists  dealing  with  practical 
affairs ;  they  were  invented  by  mere  students,  having  no 
experience  of  practical  life.  So  far,  the  reasoning  of 
Dr.  Wharton  is  conclusive.  He  goes  further,  however, 
and  insists  that  only  two  degrees,  or,  more  accurately, 
two  kinds  of  care  or  negligence  should  be  recognized  in 
our  law,  as  only  two  were  acknowledged  by  the  Roman 
jurists. 

These  are  (1)  the  care  to  be  required  by  one  who  is 
not,  and  does  not  profess  to  be,  a  good  man  of  business 
or  an  expert  in  the  affairs  under  consideration,  and  (2) 
the  care  to  be  required  of  one  who  is,  or  professes  to  be, 
such  an  expert.  Great  care,  he  holds,  should  not  be  de- 
manded in  any  case,  if  it  is  to  be  understood  as  implying 
anything  more  than  what  is  here  called  ordinary  care, 
the  care  of  an  expert,  measured  by  what  is  usual  among 
good  men  of  business  in  the  same  line. 

§  42.  Its  impracticability  in  modern  affairs.  — It  is 

quite  true  that  the  middle-age  definitions  of  the  degrees 
of  care,  and  still  more  the  apphcation  of  those  definitions 
to  particular  cases  and  the  reasons  assigned  for  it,  were 
the  product  of  mere  abstra*ct  speculation,  without  the  aid 
of  practical  experience.     The  result  of  all  attempts  to 
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apply  these  speculations  to  practice  has  been  to  drop  out 
of  sight  nearly  all  the  examples  of  great  care  and  slight 
neghgence  which  were  given  in  the  old  books.  But  a 
new  class  of  cases  has  arisen  within  the  last  century,  in 
which,  as  the  result  of  that  very  experience  which  Dr. 
AVharton  justly  considers  the  true  foundation  of  all 
theories  in  law,  the  courts  of  Great  Britain  and  the 
United  States  have  felt  so  strongly  the  necessity  of  a 
special,  unusual  degree  or  kind  of  care,  that  they  have 
held  defendants  as  common  carriers  of  passengers  to  the 
duty  of  using  the  "  utmost  care,"  or  "  highest  practicable 
degree  of  care." 

Dr.  Wharton  justly  contends  that,  in  all  these  cases, 
only  ordinary  care  has  really  been  exacted,  that  is,  the 
care  usually  shown  in  such  cases  by  a  good  man  of  busi- 
ness, accustomed  to  that  hne  of  business. 

§  43.  Unsatisfactory  tests  of  ' '  ordinary  care. ' '  —  Ac- 
cording to  the  common  understanding  of  language  no 
possible  definition  of  ordinary  care  can  include  within  it 
the  actual  decisions  of  the  best  courts  as  to  the  duty  of 
common  carriers  of  persons.  Dr.  Wharton  admits  that 
the  general  language  of  the  leading  judicial  opinions  is 
inconsistent  with  the  theory  that  ordinary  care  only  is 
required  in  such  cases.^  But  he  urges  that  this  language 
is  only  theoretical,  and  that  the  courts,  when  stating  as  a 
principle  that  the  utmost  care  and  skill,  the  highest 
degree  of  prudence  and  the  greatest  foresight,  are  de- 
manded from  carriers,  only  mean  that  they  must  use  that 
degree  of  care  and  skill ' '  which  a  good  specialist,  skilled 
in  his  particular  department,  is  accustomed  to  apply,"  ^ 
or  "  which  good  business  men  of  the  class  are  accus- 
tomed, under  similar  circumstances,  to  apply.  "^    If,  as 

^  Wharton,  Negligence,  §  636.  Iowa,  author  of  the  article  on  Car- 

'Id.  §  636.  riers,  6   Cyc.   p.   5i92.     It  is  not  by 

'  Id.  §  629.    See  remarks  of  Justice  forcing  classification  under  the  great- 

McLain    of    the    Supreme    Court    of  est  possible  generality  of  expression 
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doubtless  is  the  case,  it  is  meant  that  no  greater  care  and 
skill  are  required  than  such  as  is  generally  shown  by 
average  good  business  men  of  the  same  class,  and  espe- 
cially such  as  they  usually  bestow  upon  their  own  pro- 
tection, under  similar  circumstances,  these  phrases  are 
misleading.  They  are  not  mere  students  or  "  school- 
men "  who  have  invented  a  different  rule;  they  are 
judges,  the  majority  of  whom  have  been  more  or  less 
engaged  in  railway  business,  and  many  of  whom  were 
for  years  actively  engaged  in  the  defence  of  railway  com- 
panies against  claims  for  personal  injuries.  Yet  they 
are  unanimous,  or  very  nearly  so,  in  requiring  the  man- 
agers of  railways,  steamboats,  etc.,  to  use  a  degree  of 
care,  diligence  and  skill  for  the  protection  of  passengers, 
which  they  know  perfectly  well  that  such  carriers  never 
would  use,  if  it  were  not  for  these  decisions,  and  which 
the  men  who  conduct  the  practical  details  of  such  busi- 
ness rarely  use  for  their  own  protection.*  The  courts 
are  not  influenced  by  prejudice,  in  thus  holding  common 
carriers  to  an  ideal,  though  not  really  impracticable, 
standard  of  perfection.  They  do  it  because,  from  long 
experience  and  observation  of  affairs,  they  know  that,  if 
they  lowered  their  standard  to  the  average  degree  of  care 
used  by  those  who  are  reputed  to  be  good  and  careful 
railway  managers  and  servants,  human  life  would  be 
needlessly  put  in  peril  every  day. 

§  44.  Necessity  of  an  exceptional  degree  of  care. — 

Let  us  suppose  that  the  plaintiff  has  left  a  watch  to  be 
repaired.  If  the  defendant  has  used  as  much  skill  and 
care  in  the  work  as  is  usual  among  watchmakers  reputed 

the  law  advances,  but  by  noting  dis-  the  field  of  uncertainty.     Cp.  Holmes 

tinctions  and  differentiations  as  they  Common    Law,    Ch.    Neglisence    and 

arise  in  the  actual  conduct  of  affairs  Trespass,   pp.    111-112. 

and  in  the  conceptions  of  duty,  and  *  For  the  rule  of  the  degree  of  care 

adopting     and     incorporating     con-  required    of    carriers    of    passengers, 

elusions  of  fact  universally  found  to  see  §§  5.1,  495,  post. 

be   true,  thus   constantly  narrowing 
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to  be  good  and  reasonably  skillful  workmen,  the  plaintiff 
cannot  recover  damages  for  a  defect  in  the  work,  even 
though  he  proves  that  such  a  defect  was  never  known  in 
the  work  of  two  or  three  of  the  most  famous  watchmakers 
in  the  world.  But,  on  the  other  hand,  let  us  suppose  the 
plaintiff  to  have  been  injured  by  a  railway  accident, 
caused  by  a  flaw  in  a  wheel.  If  the  plaintiff  proved  that 
three  of  the  best  railway  companies  had  a  thoroughly 
tested,  convenient  and  practicable  process  in  use  by 
which  they  could  and  would  have  discovered  this  flaw, 
and  that  this  fact  was  known  to  the  defendant,  the  plain- 
tiff can  recover,  in  spite  of  proof  that  three  hundred 
other  companies  did  not  use  such  a  test.'^  The  only  ques- 
tion in  such  a  case  is  whether  even  as  much  proof  as  this 
would  be  necessary.  This  is  but  one  of  many  instances 
in  which  the  courts  have  sternly  enforced  the  rule  that 
common  carriers  of  passengers,  and  especially  those  who 
use  steam  or  electric  power,  must  use,  not  that  degree  of 
care  which  is  usual  among  prudent  and  competent  car- 
riers, but  that  degree  of  care  which  the  court  can  see 
ought  to  be  used  by  them  all,  and  is  in  use  by  a  few  un- 
usually prudent  carriers.  And  it  is  worthy  of  note,  as 
indicating  the  force  of  the  considerations  which  have  led 
practical  men  to  recognize  the  necessity  of  this  excep- 
tional degree  of  care,  that  it  has  been  established  and 
enforced,  with  the  severest  strictness,  by  judges  who  had 
been  counsel  for  railway  companies  when  at  the  bar, 
many  of  them  owning  railway  stock  while  on  the  bench, 
and  that  while  many  legislatures  have  been  wholly  con- 
trolled by  railway  corporations,  none  of  them  ever  ven- 
tured to  relax  the  stringency  of  this  rule. 

§  45.  The  requirement  just  and  reasonable.  —  While 
no  definition  of  ordinary  care  calls  for  more  care  than  pru- 
dent experts  generally  use  for  their  own  protection,  it  is 

"  See  cases  under  next  section. 
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settled  law  in  most  American  States,  if  not  in  all,  that  a  car- 
rier of  passengers  by  steam  is  responsible  for  any  defect 
in  engines,  cars  or  other  means  of  transportation  which 
could  have  been  detected  by  any  known  test,  either  when 
purchased,  or  while  in  use "  or  in  the  process  of  manu- 
facture, if  the  company  manufactures  its  own  machinery.'' 
As  a  matter  of  fact,  not  one  practical  railway  official  in 
a  thousand  would  ever  apply  these  tests  for  his  own  pro- 
tection if  he  had  not  formed  the  habit  of  doing  so  for  the 
sake  of  passengers ;  and  we  are  confident  that  not  one  in 
ten,  if  one  in  a  hundred,  would  do  it  even  now,  if  they 
were  the  only  passengers  in  the  train.  We  feel  confident, 
moreover,  that  neither  the  railway  companies  nor  the  car 
manufacturers  ever  applied  to  any  one  car,  which  they 
did  not  specially  suspect  of  defects,  all  the  tests  which 
the  courts  unanimously  hold  them  bound  to  apply  to  every 
car.  So  the  courts  hold  that  common  carriers  are  bound 
to  adopt  all  inventions  which  have  been  demonstrated  to 
increase  the  safety  of  passengers,  and  which  are  in  actual 
use  by  some  carriers.^  But  a  great  majority  of  railways 
in  America  are  still  without  many  of  these  improvements ; 
and  very  few  of  them  would  ever  be  adopted  by  railway 
ofiicials  merely  for  their  own  protection;  while  many 

'  Ingalls  V.  Bills,  9  Mete.  1 ;  Stein-  etc.  E.  Oo.,  13  Irish  C.  L  543.     The 

weg  V.  Erie  R.   Co.,  43  N.  Y.   123;  case  of  Hegeman  v.  Western  R.  Co., 

Carroll  v.   Staten  Island  R.   Co.,  58  supra,  goes  farther  than  the  test  and 

Id.  126;  Caldwell  v.  N.  J.  Steamboat  declares  liability  for  a  latent  defect, 

Co.,  47  Id.  282;  Alden  v.  N.  Y.  Cen-  though     discoverable     only     in     the 

tral  R.   Co.,  26  Id.   102;    reaffirmed,  process  of  manufacture,  whether  the 

Palmer  v.  Delaware  &  H.  Canal  Co.,  company     manufacturers      its     own 

120   N.   Y.    170';    Meier   v.   Pennsyl-  machinery  or  not;   but  in  this  it  is 

vania  R.   Co.,  64  Pa.  St.  225;    Car-  contrary  to  the  modern  doctrine  uni- 

pue  V.  Brighton,  etc.  R.  Co.,  5  Q.  B.  formly  concurred  in. 

749 ;  Skinner  v.  Brighton,  etc.  R.  Co.,  *  Caldwell  v.  N.  J.  Steamboat  Co., 

5  Exch.  787;  Collett  v.  Northwestern  47  N.  Y.  282;  Smith  v.  N.  Y.  &  Har- 

E.  Co.,  16  Q.  B.  984;  and  other  cases  lem   R.    Co,    19   Id.    127;    Knight   v. 

cited  under  §§  410,  497,  post.  Portland    R.    Co.,    56    Me.    234;    see 

'Hegeman  v.  Western  R.   Co.,   13  Meier  v.  Pennsylvania  R.  Co.,  64  Pa. 

N.  Y.  9;  Sharp  v.  Grey,  9  Ring.  457,  St.    225,    and    §§    51,   410',   495,    497, 

2  Moore   &  S.   620;   Burns  v.   Cork,  post. 
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would  never  be  adopted  at  all,  if  it  were  not  for  fear  of 
heavy  damages  in  negligence  suits. 

§  46.  "  Utmost  care, ' '  when  required.  —  The  modern 
demand  for  the  exercise  of  what  is  often  called  "  the 
utmost  care  "  is  largely  due  to  the  essentially  modern 
regard  for  human  life  and  the  development  of  applied 
science.  It  is  only  within  a  very  recent  period  that  life 
has  been  considered  more  sacred  than  property ;  and,  side 
by  side  with  the  growth  of  this  feeling,  there  has  been  a 
wonderful  extension  of  human  powers  by  means  of  new 
inventions.  But,  in  our  own  time,  legislatures  have  abso- 
lutely forbidden  gas  companies  to  cast  their  refuse  into 
rivers;  although  these  companies  unanimously  declared, 
with  entire  sincerity,  that  they  could  not  conduct  their 
business  at  all  in  any  other  way.  So  legislatures  have 
compelled  manufacturers  to  consume  their  own  smoke; 
although  none  of  them  knew  how  to  do  it.  And  the  re- 
sult, in  these  and  other  cases,  has  fully  vindicated  the 
wisdom  of  this  stern  legislation.  When  factories  were 
compelled  to  consume  their  smoke,  their  owners  paid 
inventors  to  devise  a  method  of  doing  so.  When  gas 
companies  were  threatened  with  ruin,  if  they  could  not 
dispose  of  their  refuse,  they  paid  the  cost  of  experiments, 
which  resulted  in  the  invention  of  aniline  colors  and  in- 
creased the  wealth  of  the  gas  companies  themselves, 
while  putting  an  end  to  an  intolerable  nuisance,  which 
they  had  always  declared  to  be  unavoidable.  In  the  light 
of  such  experiences,  the  courts  are  justified  in  holding 
those  who  take  charge  of  the  lives  of  human  beings  to  any 
degree  of  care  which  is  not  incompatible  with  the  trans- 
action of  business,  especially  when  its  practicability  has 
been  demonstrated  by  its  adoption  in  that  business  by 
the  most  careful  class  of  persons.^ 

"Taber  v.  Delaware,  etc.  R.  Co.,  71  St.  436;  Fleet  v.  Hollenkemp,  13  B. 
N.  Y.  489';  Wilson  v.  Cunningham,  Jlonr.  219.  "  Not  ordinary,  but  ex- 
3  Cal.  241 ;  McGrew  v.  Stone,  53  Pa.    traordinary,  diligence  is  required  as 
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§  47.  The  standard  —  no  technical  degrees  of  negli- 
gence. —  The  standard  of  care,  w-hich  never  varies,  is 
such  as  a  man  of  ordinary  prudence  would  use  under  the 


to  passengers,  and  the  company  is 
responsible  for  the  utmost  care  and 
watchfulness,  and  answerable  for 
the  smallest  negligence"  (Sandham 
V.  Chicago,  etc.  R.  Co.,  38  Iowa,  88). 
s.  p.,  Bemis  v.  Connecticut,  etc.  R. 
Co.,  42  Vt.  375;  Louisville,  etc.  E. 
Co.  V.  Ballard,  2  Mete.  (Ky.)  177; 
Railroad  Co.  v.  Fort,  17  Wall.  553, 
per  Davis,  J.  A  railroad  company 
is  bound  to  use  "  the  utmost  care  and 
diligence  which  human  prudence  and 
foresight  will  suggest"  to  secure  the 
safety  of  its  passengers  (Palmer  v. 
Delaware,  etc.  Canal  Co.,  120  N.  Y. 
170,  24  N.  B.  302).  See  §§  51,  496, 
post.  A  much  greater  degree  of 
care  is  required  in  driving  along  a 
thoroughfare  that  is  crowded  and 
obstructed  with  teams  and  foot  pas- 
sengers than  along  one  that  is  free 
from  such  obstructions  (Garmon  v. 
Bangor,  38  Me.  443;  Cayzer  v.  Tay- 
lor, 10  Gray,  274;  Denver  Tramway 
Co.  V.  Eeid,  4  Col.  App.  53,  35  Pac. 
269;  McAdoo  v.  Richmond,  etc.  R. 
Co.,  106  N.  C.  140,  11  S.  E.  316,  and 
cases  cited  under  §§  461-464,  post). 
It  may  be  "  ordinary  caution "  in  a 
master  to  apprise  an  adult  servant 
of  a  danger  to  be  guarded  against  in 
the  use  of  machinery,  while  in  the 
case  of  one  not  yet  beyond  the  years 
of  thoughtless  childhood  it  would  be 
gross  and  most  culpable,  if  not  crim- 
inal, carelessness  for  a,  master  to 
content  himself  with  pointing  out 
dangers  not  likely  to  be  appreciated, 
or,  if  appreciated,  not  likely  to  be 
kept  in  mind  with  sufficient  distinct- 
ness and  caution,  and  against  which 
effectual  precaution  ought  to  be 
provided  (Bartonshill  Coal  Co.  v. 
McGuire,  3  Macq.  H.  L.  300;  O'Con- 


nor V.  Adams,  120  Mass.  427;  Sulli- 
van V.  India  Mfg.  Co.,  113  Id.  396; 
Coombs  V.  New  Bedford,  etc.  Co.,  102 
Id.  572;  Hill  v.  Gust,  55  Ind.  45; 
East  Saginaw  E.  Co.  v.  Bohn,  27 
Mich.  503.  See  §  219,  post).  A 
heavy  electric  car  requires  greater 
caution  in  its  management  than  an 
ordinary  vehicle  (Cincinnati  R.  Co. 
V.  Whitcomb,  14  C.  C.  A.  183,  66 
Fed.  915).  The  term  "greatest  pos- 
sible care"  is  used- by  the  Supreme 
Court  of  the  United  States  as  prop- 
erly designating  ■  the  care  due  by 
common  carriers  of  passengers,  but 
it  has  been  thought  elsewhere  to  ex- 
clude the  limitation  of  practicability 
and  has,  on  that  account,  not  been 
accepted ;  the  term  "  utmost  care  " 
being  preferred,  while  the  "  highest 
degree  of  practicable  care "  is 
deemed  best  of  all.  On  the  first 
proposition  see  Indianapolis,  etc.  R. 
Co.  V.  Horst,  93  U.  S.  291;  Phila- 
delphia, etc.  R.  Co.  V.  Derby,  14  How. 
486;  Steamboat  "New  World"  v. 
King,  16  How.  469;  New  York,  etc. 
R.  Co.  V.  Lock,  17  Wall.  357.  On 
the  other  propositions.  International, 
etc.  Ry.  Co.  v.  Welch,  86  Tex.  203, 
24  S.  W.  390,  40  Am.  St.  Rep.  829 
(1893),  the  court  stating  that  it  had 
been  unable  to  find  any  other  case 
to  the  same  eflfeet  as  the  three 
first  above  cited.  And  though  they 
have  frequently  been  cited  by  the 
Supreme  Court  of  the  United  States 
itself,  it  is  not  known  that  the  ex- 
pression used  has  ever  been  expressly 
modified.  But  there  is  abundant  evi- 
dence they  are  not  understood  to 
mean  more  than  the  greatest  pos- 
sible degree  of  care  practicable.  See 
also  Houston,  etc.  Ry.  Co.  v.  Keel- 
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circumstances  of  the  particular  case.  Negligence  in  its 
typical  form  consists  in  the  failure  to  conform  to  the  con- 
duct of  a  prudent,  careful,  skillful  or  diligent  man  in  a 
particular  place  or  situation,"  and  when  reference  is 
made  to  one  engaged  in  a  dangerous  service,  requiring 
skill  and  expertness,  by  the  term  "  person  of  ordinary 
prudence  "  is  meant  one  possessing  the  requisite  com- 
petency and  skill  and  responding  to  judgment  or  con- 
science according  to  ordinary  standards."     There  are  no 

ing,  129  S.  W.  (Tex.)  847  (1909).  E.  Co.,  160  Mass.  351,  35  N.  E.  1126). 
The  highest  degree  of  practicable  "  Negligence  is  want  of  care  under 
care  is  the  rule  generally  adopted  in  tlie  circumstances.  No  fixed  rule  of 
the  United  States,  though  a  great  duty,  applicable  to  all  cases,  can  be 
variety  of  expressions  is  used  to  indi-  established.  A  course  of  conduct, 
cate  it  (Illinois,  etc.  R.  Co.  v.  David-  justly  regarded  as  resulting  from  the 
son,  76  Fed.  517,  22  C.  C.  A.  306;  exercise  of  ordinary  care  under  some 
Southern  Kansas  R.  Co.  v.  Walsh,  circumstances,  would  exhibit  the 
45  Kans.  653,  26  Pac.  45  (1891)  ;  grossest  negligence  under  other  oir- 
Louisville,  etc.  Ey.  Co.  v.  Snyder,  cumstanees ;  the  opportunity  for  de- 
117  Ind.  435,  20  N.  E.  284,  3  L.  R.  A.  liberation  and  action,  the  degree  of 
434  (1891);  McCurrie  v.  Southern,  danger,  and  many  other  considera- 
etc.  Co.,  122  Cal.  558,  5  Am.  Neg.  tions  of  like  nature,  affect  the  stan- 
Rep.  117,  55  Pac.  324  (1898).  dard  of  care  which  may  be  reason- 
"  This  branch  of  the  definition  ap-  ably  required  in  a  particular  case  " 
plies  to  all  cases  of  negligence  (Sterrett,  J.,  in  Pennsylvania  R.  Co. 
(Johnson  v.  Hudson  River  R.  Co.,  20  v.  Coon,  supra).  "Negligence  in  its 
N.  Y.  65,  aff'g  s.  c,  6  Duer,  common  or  typical  form  *  *  * 
633;  Field,  J.,  Parot  v.  Wells,  15  consists  in  the  failure  in  the  par- 
Wall.  524;  Willes,  J.,  Vaughan  v.  ticular  place  or  situation  to  conform 
Taff  Vale  R.  Co.,  5  Hurlst.  &  N.  to  the  conduct  of  a  prudent,  careful, 
679 ;  Kay  v.  Pennsylvania  R.  Co.,  skillful,  or  diligent  man  often  called 
65  Pa.  St.  269 ;  Pennsylvania  R.  Co.  the  average  man  "  ( Bigelow  on  Torts, 
v.  Coon,  111  Id.  430;  Grant  v.  Lud-  p.  110,  8th  ed.  (1907).  "By  aver- 
low,  8  Ohio  St.  1 ;  Cleveland,  etc.  R.  age  man  *  »  *  when  applied  to 
Co.  V.  Terry,  Id.  570,  581 ;  Fallon  v.  one  engaged  in  a  dangerous  service, 
Boston,  3  Allen,  38 ;  Fletcher  v.  Bos-  requiring  skill  and  expertness,  is 
ton,  etc.  R.  Co.,  1  Id.  9,  15 ;  Holly  usually  meant  one  possessing  the  req- 
V.  Boston  Gas  Co.,  8  Gray,  123,  131;  uisite  competency  and  skill  and  re- 
Parvis  v.  Philadelphia,  etc.  R.  Co.,  8  sponding  to  judgment  or  conscience 
Del.  436,  17  Atl.  702  [railroad  according  to  ordinary  standards" 
crossing];  Spokane  Truck,  etc.  Co.  v.  ( Street  on  Personal  Injuries  in  Texas, 
Hoefer,  2  Wash.  St.  45,  25  Pac.  1072  §  34  (1910).  See  Townes  on  Torts, 
[hoisting  safe]).     Determining  what  p.  208. 

was  reasonable  care  required  a  high  "See  Bertha  Zinc  Co.  v.  Martin, 

degree  of  care    (Uggla  v.  West  End  93  Va.  791,  22  S.  E.  869;  dwell  v. 
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teclinical  degrees,  except  as  the  highest  practicable  de- 
gree of  care  is  required  by  the  common  law  of  common 
carriers  of  passengers,  or  as  may  be  required  by  statute, 
but  from  a  common-sense  point  of  view  the  degree  of 
care  required  in  every  case  varies  with  the  particular  cir- 
cumstances and  conditions. 

In  every  case  it  must  be  understood,  as  an  essential 
part  of  the  definition,  that  the  test  applied  is  the  kind  of 
care  usually  exercised  by  persons  of  the  class  referred 
to,  under  circumstances  similar  to  those  of  the  case  under 
consideration,  where  their  own  interests  are  to  be  pro- 
tected from  a  similar  injury,^^  and  when  they  honestly 


Milwaukee  R.  Co.,  92  Wis.  330,  66  was  too  favorable  to  the  defendant, 
N.  W.  362 ;  Houston,  etc.  R.  Co.  v.  presuumably  because  the  engineer 
Brin,  77  Tex.  174,  13  S.  W.  886.  might,  as  a  matter  of  expediency. 
The  case  of  the  steamboat  New  World  choose  to  endanger  the  life  of  the 
V.  King,  supra,  is  a  leading  one  on  beast  rather  than  check  the  train, 
the  subject  treated  and  has  often  Where  a  reservoir  burst,  and  the 
been  cited  with  approval.  See  water  did  damage  to  an  adjoining- 
Northern  Pac.  R.  Co.  V.  Adams,  192  garden,  it  was  held  that  the  owners 
U.  S.  440,  28  L.  Ed.  513,  24  S.  C.  408  of  the  reservoir  were  bound  to  take 
(1904).  the  same  degree  of  care  which  they 
"  Rochester  White  Lead  Co.  v.  would  have  been  likely  to  take  had 
Rochester,  3  N.  Y.  463;  Duflf  v.  Budd,  the  garden  been  their  own  (Todd  v. 
3  Brod.  &  B.  177;  Schwartz  v.  Gil-  Cochell,  17  Cal.  98),  and  no  greater 
more,  45  111.  455 ;  Searcy  v.  Holmes,  care  ( Campbell  v.  Bear  River  Min- 
45  Ala.  225;  Sawyer  v.  Hannibal,  ing  Co.,  35  Id.  679;  s.  p.,  Waldo  v. 
etc.  R.  Co.,  37  Mo.  240.  This  is  a  Beckwith,  1  N.  Mex,  97).  The 
vital  element  of  the  definition,  very  degree  of  care  over  logs  of  others 
often  overlooked.  Thus,  in  deter-  in  its  possession  required  of  a  boom 
mining  whether  a  railroad  engineer  company  is  that  which  an  ordinarily 
has  been  negligent  in  running  over  a  prudent  man  in  charge  of  his  own 
horse,  the  test  of  his  care  is  not  the  property  would  exercise  (Chesley  v. 
care  generally  taken  by  an  engineer  Mississippi,  etc.  Boom  Co.,  39  Minn, 
to  avoid  injuring  other  people's  83;  38N.  W.  769).  Gross  negligence 
horses,  but  the  care  which  a  prudent  is  the  failure  to  take  such  care  as  a 
engineer  would  take  if  he  saw  his  person  of  common  sense  and  reason- 
own  horse  upon  the  track  (Alabama,  able  skill  in  like  business,  but  of 
etc.  R.  Co.  V.  McAlpine,  75  Ala.  113;  careless  habits,  would  observe  in 
East  Tennessee,  etc.  R.  Co.  v.  Bay-  avoiding  injury  to  his  own  person  or 
liss.  Id.  466,  and  cases  cited) .  In  life,  under  circumstances  of  equal  or 
Quimby  v.  Vermont,  etc.  R.  Co.,  23  similar  danger  (Louisville,  etc.  R. 
Vt.  387,  it  was  held  that  this  rule  Co.  v.  McCoy,  81  Ky.  403). 
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intend  to  be  careful."  What  they  do,  or  omit  to  do,  when 
in  a  careless  or  reckless  mood,  is  never  any  standard  by 
which  to  judge. 

§  48.  Correlative  degrees  of  negligence.  —  Strictly 
speaking,  it  is  not  correct  to  divide  negligence  into  de- 
grees at  all,  because  there  can  be  no  negligence,  within 
the  legal  meaning  of  the  term,  except  where  the  degree 
of  care  required  by  law  in  the  particular  case  has  not 
been  given ; "  and,  indeed,  it  is  a  solecism  to  speak  of 
"  ordinary  negligence,"  since,  if  the  negligence  were 
ordinary  (that  is,  in  accordance  with  the  usual  course  of 
practice  among  all  men  of  average  prudence),  it  would 
cease  to  be  negligence  at  all.  But  so  far  as  common  car- 
riers of  passengers  and  the  requirements  by  statute  of  a 
certain  kind  or  degree  of  care  and  giving  a  right  of  action 
as  for  "  gross  "  negligence  are  concerned,  the  courts 
must  and  constantly  do  recognize  these  distinctions. 

§  49.  "  Gross,"  "ordinary"  and  "slight"  negli- 
gence, defined.  —  Wherever  these  distinctions  are  ob- 
served gross  negligence  is  said  to  be  the  want  of  slight 
care ; "   ordinary  negligence  is  the  want   of   ordinary 

"  Wharton,  Negligence,  §  46.  scious  indifference  to  consequences 
"  Grill  V.  Gen.  Iron  Screw  Co.,  L.  ( Southern  Cotton  Press,  etc.  Co.  v. 
H.  1  C.  P.  600.  Bradley,  52  Tex.  587;  followed,  Mo. 
"  Gross  negligence  is  the  want  of  Pacific  R.  Co.  v.  Shuf  ord,  72  Id.  165 ) . 
slight  diligence  (See  First  Nat.  Bank  It  implies  a  thoughtless  disregard  of 
V.  Graham,  85  Pa.  St.  91;  Wright  v.  consequences,  without  the  exertion  of 
Clark,  50  Vt.  130;  Smith  v.  N.  Y.  effort  to  avoid  them  (Schindler  v. 
Central  R.  Co.,  24  N.  Y.  222).  Milwaukee,  etc.  R.  Co.,  87  Mich. 
"Want  of  ordinary  care"  and  400;  49  N.  W.  670).  To  same  effect 
"  gross  negligence "  are  not  equiva-  Lake  Shore,  etc.  R.  Co.  v.  Bodemer, 
lent  terms  (Galbraith  v.  West  End  139  III.  596,  29  N.  E.  692.  The  term 
R.  Co.,  165  Mass.  572,  43  N.  E.  501 ;  "  criminal  negligence,"  as  used  in  a 
Chicago,  etc.  R.  Co.  v.  Avery,  8  111.  statute  making  railroad  companies 
App.  133).  They  were  erroneously  liable  for  all  injuries  to  passengers, 
confounded  in  Gibblin  v.  McMullen,  except  such  as  arise  from  the 
L.  R.  2  P.  C.  317.  Gross  negligence  "  criminal  negligence "  of  the  pas- 
is  that  entire  want  of  care  which  senger,  held  to  mean  "gross  negli- 
■would  raise  a  presuumption  of  a  con-  gence,"  or  such  negligence  as  would 


§  49] 


DEGREES    OF    NEGLIGENCE. 


94 


care ; "  and  slight  negligence  is  the  want  of  great  care. 


amount  to  a  flagrant  and  reckless 
disregard  of  the  passenger's  own 
safety,  and  a  willful  indifi'erence  to 
the  injury  liable  to  follow  (Omaha, 
etc.  E.  Co.  V.  Chollette,  33  Neb.  143, 
49  N.  W.  1114).  "Gross  negligence 
is  a  relative  term.  It  is,  doubtless,  to 
be  understood  as  meaning  a  greater 
want  of  care  than  is  implied  by  the 
term  '  ordinary  negligence,'  but  after 
all  it  means  the  absence  of  the  care 
that  was  requisite  under  the  circum- 
stances "  ( Davis,  J.,  Milwaukee,  etc. 
R.  Ck).  V.  Arms,  91  U.  S.  494).  See 
Steamboat  New  World  v.  King,  16 
How.  (U.  S.)  469;  Cronk  v.  Chicago, 
etc.  R.  Co.,  3  So.  Dak.  93,  52  N.  W. 
420 ;  Austin,  etc.  R.  Co.  v.  Beatty,  73 
Tex.  592,  11  S.  W.  858;  Chicago,  etc. 
R.  Co.  v.  Ryan,  62  111.  App.  264. 
Gross  negligence  is  not  the  equivalent 
of  willful  or  intentional  negligence 
(Jacksonville,  etc.  Ry.  Co.  v.  South- 
worth,  135  111.  250,  25  N.  E.  1093 
(1891);  Stringer  v.  Ala.  Mid.  Ry., 
99  Ala.  397,  13  So.  75  (1894).  Nor 
does  its  existence  necessarily  au- 
thorize the  recovery  of  exemplary 
damages.  "  Exemplary  damages  can 
be  allowed  in  cases  of  negligence,  as 
distinct  from  those  of  intentional  in- 
jury, only  where  the  negligence  is  of 
a  gross  and  flagrant  character,  evinc- 
ing reckless  disregard  of  human  life, 
or  the  safety  of  persons  exposed  to 
its  dangerous  effects ;  or  there  is  that 
entire  want  of  care  which  would  raise 
the  presumption  of  a  conscious  in- 
difference to  consequences,  or  which 
shows  wantoness  or  recklessness,  or 
grossly  careless  disregard  of  the 
safety  and  welfare  of  the  public,  or 
that  reckless  indifference  to  the 
rights  of  others  which  is  equivalent 
to  an  intentional  violation  of  them  " 
(Fla.,  etc.  Ry.  Co.  v.  Hirst,  30  Fla. 
pp.   1,  38,   11   So.  Rep.  506    (1893). 


"  Gross  negligence,  to  be  the  ground 
for  exemplary  damages,  should  be 
that  entire  want  of  care  which  would 
raise  the  belief  that  the  act  or  omis- 
sion complained  of  was  the  result  of 
a  conscious  indifference  to  the  rights 
or  welfare  of  the  person  or  persons 
to  be  affected  by  it "  ( Missouri  Pac. 
Ry.  Co.  V.  Shuford,  72  Tex.  165,  10 
S.  W.  408  (1888).  See  also  Hays 
V.  International  Ry.  Co.,  46  Tex.  272 
(1877).  The  term  is  one  of  descrip- 
tion rather  than  of  definition  (Kelly 
V.  Malott,  135  Fed.  74,  67  C.  C. 
A.  548.  Rolf,  B.,  said  in  Wilson  v. 
Brett,  4  M.  &  W.  113,  "  that  he  could 
see  no  difference  between  negligence 
and  gross  negligence;  that  it  was 
the  same  thing  with  the  addition  of 
a  vituperative  ephithet."  Some 
courts  content  themselves  with  say- 
ing that  it  means  more  than  the 
want  of  ordinary  care  (Galbraith  v. 
West  End  St.  Ry.  Co.,  165  Mass. 
572,  43  N.  E.  501    (1896). 

"See  definitions  of  ordinary  care, 
ante,  §  47 ;  Jager  v.  Adams,  123 
Mass.  26;  Schienfeldt  v.  Norris,  115 
Id.  17;  Moore  v.  Cass,  10  Kans.  288; 
Murphy  v.  Chicago,  etc.  R.  Co.,  38 
Iowa,  539;  Carpenter  v.  Eastern 
Transp.  Line,  67  Barb.  570;  Norfolk, 
etc.  R.  Co.  V.  Ormsby,  27  Gratt.  455 ; 
Toncray  v.  Dodge  County,  33  Neb. 
802,  51  N.  W.  235;  Chicago,  etc.  R. 
Co.  V.  Fisher,  49  Kans.  460,  30  Pac. 
462;  Needham  v.  Louisville,  etc.  R. 
Co.,  85  Ky.  423,  3  S.  W.  797,  and 
generally,  Cashill  v.  Wright,  6  EI. 
&  Bl.  891;  Wyld  v.  Pickford,  8 
Mees.  &  W.  443;  Wilson  v.  Brett, 
11  Id.  113.  Ordinary  care  is  such 
care  as  reasonably  prudent  and  cau- 
tious persons  exercise  under  like  cir- 
cumstances (Chicago,  etc.  Ry.  Co.  v. 
Eyon,  62  111.  App.  264  (1896).  It  is 
not   error   to   charge   the    jury    that ' 
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§  50.  Standard  of  "  great  care."  —  In  the  foregoing 
definitions,  our  principal  doubt  is  whether  we  have  raised 
the  standard  of  great  care  sufficiently  high.     Certainly, 


ordinary  care  is  such  care  as  the 
great  majority  of  men  -would  use 
under  similar  circumstances  (El- 
well  V.  Milwaukee  St.  Ry.,  66  N.  W. 
362  (1896).  It  is  proper  to  instruct 
that  "  care  is  required  to  be  in  pro- 
portion to  the  danger  to  be  avoided 
and  the  fatal  consequences  that 
might  ensue  from  neglect "  ( Indian- 
apolis St.  Ry.  Co.  V.  Seerley,  35  Ind. 
App.  467,  72  N.  E.  169,  lb.  72  N.  E. 
1034  (1905).  Such  as  a  person  of 
ordinary  prudence  and  caution,  ac- 
cording to  the  standard  of  the  usual 
and  general  experience  of  mankind, 
would  exercise  in  the  same  situation 
and  under  the  same  circumstances 
(Tetherow  v.  St.  Joseph,  etc.  Ry. 
Co.,  98  Mo.  74,  11  S.  W.  310,  14 
Am.  St.  Rep.  617  (1888).  The  term 
is  relative,  dependent  on  the  busi- 
ness in  which  the  defendant  is  en- 
gaged, the  nature  of  the  duty  owing 
to  the  plaintiff  and  the  relation 
borne  to  the  person  injured  (DeBolt 
V.  Kansas  City,  etc.  Ry.  Co.,  123  Mo. 
496,  27  S.  W.  575  (1894).  See  also 
Ford  V.  Kansas  City,  181  Mo.  137, 
79  S.  W.  923  (1904);  Bradley  v. 
Ohio  River,  etc.  Ry.  Co.,  126  N.  C. 
735,  36  S.  E.  181  (1900);  Rams- 
bottom  v.  Atlantic,  etc.  Ry.  Co.,  138 
N.  C.  38,  50  S.  E.  448  (1905)  ;  Han- 
Ion  V.  Milwaukee  Electric,  etc.  Co., 
118  Wis.  210,  95  N.  W.  100  (1903)  ; 
Williams  v.  North  Wisconsin  L.  Co., 
124  Wis.  328,  102  N.  W.  589  fl905). 
A  charge  that  ordinary  care  is  "  that 
degree  of  care  which  may  be  reason- 
ably expected  of  persons  in  the  situa- 
tion of  plaintiff,"  is  error,  it  should 
be  that  care  which  may  reasonably 
be  expected  of  ordinarily  prudent 
persons    (Paris,  etc.  Ry.  Co.  v.  Nea- 


bitt,  11  Tex.  App.  608,  38  S.  W.  243 
( 1896 ) .  An  instruction  that  ordi- 
nary care  means  such  care  as  men  of 
ordinary  prudence  exercise  under 
the  circumstances,  is  not  erroneous 
because  it  did  not  say  such  as  they 
ordinarily  use  (St.  Louis,  etc.  Ry. 
Co.  V.  Brown,  30  Tex.  App.  57,  69 
S.  W.  1010  (1902).  The  test  is  not 
what  the  particular  person  thought 
was  proper  to  be  done,  but  what  an 
ordinarily  prudent  person  would  do 
(Western,  etc.  Ry.  Co.  v.  Vaughn, 
113  Ga.  354,  38  S.  E.  851  (1901). 
Such  as  persons  of  ordinary  prudence 
would  take  under  similar  circum- 
stances, to  avoid  accidents,  in  view 
of  the  risk  incurred  (Reiss  v.  Wilm- 
ington City  R.  Co.,  67  Atl.  153 
(1907).  Ordinary  care  implies  care 
to  avoid  injury  that  would  probably 
otherwise  occur,  but  is  not  to  be 
tested  by  such  conduct  as  it  is  after- 
wards seen  would  have  avoided  it 
(Perry  Mfg.  Co.  v.  Eaton,  83  N.  E. 
510,  41  Ind.  App.  81  (1908)  ;  Daven- 
port V.  Oceanic  A.  Co.,  116  N.  Y. 
Supp.  609,  132  App.  Div.  368  (1909). 
"  Utmost  care,"  "  ordinary  care " 
and  "  highest  degree  of  care "  are 
relative  terms,  and  can  only  be  un- 
derstood in  their  application  to  the 
facts  and  circumstances  of  the  par- 
ticular case  (Anderson  v.  Great 
Northern  Ry.  Co.,  15  Idaho,  513,  99 
Pac.  91  (1908);  Sandy  v.  Swift  & 
Co.,  159  Fed.  271,  165'Fed.  622,  92 
C.  C.  A.  56  (1908).  Generally, 
Wilkinson  v.  Oregon  Short  L.  Ry. 
Co.,  99  Pac.  466  (1909)  ;  Grimm  v. 
Milwaukee  Elec.  L.  &  R.  Co.,  138 
Wis.  34,  119  N.  W.  833  (1909); 
Palmer  v.  Schulz,  138  Wis.  455,  120 
N.  W.  348  (1909)  ;  Arkansas  City  v. 
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the  objection  whieli  has  been  so  forcibly  urged  against 
the  culpa  levissima  of  the  mediaeval  jurists  has  no  ap- 
plication to  the  definitions  of  great  care  and  slight  negli- 
gence here  given.  It  is  indeed  absurd  to  require  from 
any  person  perfection  in  care,  diligence  or  skill.  No 
human  being  is  capable  of  maintaining  so  high  a  standard. 
It  would  be  grossly  unjust  and  impracticable  to  require 
from  any  ordinary  person  even  that  extraordinary  de- 
gree of  care  which  single  individuals  of  eminent  prudence 
and  ability  have  succeeded  in  maintaining.  But  when 
the  utmost  degree  of  care  required  is  that  which  has  been 
demonstrated  to  be  practicable  by  its  observance  on  the 
part  of  a  recognized  class  of  persons  engaged  in  similar 
affairs,  there  is  no  injustice  or  impracticability  in  re- 
quiring that  standard  to  be  observed  by  all  persons  who 
imdertake  that  business,  especially  when  such  a  require- 
ment is  only  made  in  a  few  specific  branches. 

§  51.  Application  of  rule  to  passenger  carriers.  —  It  is 

the  settled  rule  of  common  law  throughout  the  United 
States,  and  probably  also  in  Great  Britain  and  Ireland, 
that  common  carriers  of  persons,  and  especially  railway 
companies,  are  liable  for  any  damage  suffered  by  their 
Xjassengers,  which  is  proximately  caused  by  the  failure 
of  such  carriers  to  use  the  highest  degree  of  prudence, 
and,  in  some  cases,  the  utmost  human  skill  and  fore- 
sight."     This  precise  language  is  constantly  used  in 

Payne,  80  Kans.  353,   102  Pae.  781  fraught    with    imminent    danger    to 

(1909)  ;    Gardner    v.    Boston    Elev.  human  life,  and  injury  occurs  there 

Py.  Co.,  204  Mass.  213,  90  N.  E.  534  by,   is   not  only   culpably  negligent, 

(1910).  but,  I  thinlc,  practices  a  fraud  upon, 

"  So   in   New   York    (Maverick   v.  and  exhibits  bad  faith  in  respect  to 

Eighth  Ave.  R.  Co.,   36  N.   Y.   378;  those   it  undertakes  to  carry"    (per 

Caldwell  v.  N.  J.  Steamboat  Co.,  47  Wright,  J.,   Smith  v.  N.  Y.   Central 

Id.  282;   Taber  v.  Delaware,  etc.  P.  P.  Co.,  24  N.  Y.  222).     It  does  not, 

Co.,  71  Id.  489).     "A  railroad  com-  however,    insure    the    safety    of    its 

pany  that  neglects   to   provide   safe  vehicles    (Carroll    v.    Staten    Island 

and  roadworthy  vehicles  for  passen-  R.  Co.,  58  N.  Y.  126).    A  carrier  of 

gers,  when  the  omission  to  do  so  is  passengers,     when     approaching     a 
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charging  juries,  and  it  is  sustained  by  such  controlling 
authority  as  to  make  it  useless  to  discuss  its  propriety  at 
any  length.  But  while  these  words  cannot  be  excepted 
to,  the  current  of  decisions  shows  that  a  carrier  is  entitled 
to  have  them  explained  to  the  jury.  The  courts  do  not 
hold  that  carriers  are  bound  to  use  the  highest  degree  of 
prudence  or  skill  which  could  be  conceived  of  as  possible 


dangerous  place,  is  "bound  to  use 
the  highest  degree  of  care  and  pru- 
dence, the  utmqst  skill  and  fore- 
sight "  ( Coddington  v.  Brooklyn, 
etc.  R.  Co.,  102  N.  Y.  66).  And  so 
in  substance  held  in  England  (Sharp 
V.  Grey,  9  Bing.  457 )  ;  in  Ireland 
(Burns  v.  Cork,  etc.  E.  Co.,  13  Irish 
C.  L.  543)  ;  in  Maine  (Edwards  v. 
Lord,  49  Me.  279)  ;  in  Massachusetts 
(Ingalls  V.  Bills,  9  Mete.  1;  Sim- 
mons V.  N".  Bedford,  etc.  Steamboat 
Co.,  97  Mass.  361 ;  Moreland  v.  Bos- 
ton, etc.  E.  Co.,  141  Mass.  31;  6 
N.  E.  Rep.  225)  ;  in  New  Hampshire 
(Taylor  v.  Grand  Trunk  E.  Co.,  48 
N.  H.  304.  Compare  State  v.  Bos- 
ton, etc.  E.  Co.,  58  Id.  408 )  ;  in 
Connecticut  (Derwort  v.  Loomer,  21 
Conn.  245)  ;  in  Pennsylvania  (Phila- 
delphia, etc.  E.  Co.  V.  Boyer,  97  Pa. 
St.  91)  ;  in  Virginia  (Parish  v. 
Eeigle,  11  Gratt.  697;  Virginia,  etc. 
E.  Co.  V.  Sanger,  15  Id.  230;  Balti- 
more, etc.  E.  Co.  V.  Wightman,  29 
Id.  431)  ;  in  West  Virginia  (Searle  v. 
Kanawha,  etc.  E.  Co.,  32  W.  Va.  370 ; 
9  S.  E.  248)  ;  in  Georgia  (Crawford 
V.  Georgia  E.  Co.,  62  Ga.  566; 
Chattanooga,  etc.  E.  Co.  v.  Huggins, 
89  Id.  494,  15  S.  E.  848)  ;  in  Ten- 
nessee (Nashville,  etc.  R.  Co.  v. 
Messino,  1  Sneed,  220)  ;  in  Indiana 
(Sherlock  v.  Ailing,  44  Ind.  184)  ;  in 
Illinois  (Fink  v.  Potter,  17  111.  406; 
Chicago,  etc.  E.  Co.  v.  George,  19  HI. 
510)  ;  in  Iowa  (Sales  v.  Western 
Stage  Co.,  4  Iowa,  547)  ;  in  Missouri 
[Law  OF  Neg.    Vol.  I  —  7] 


(Lemmon  v.  Chansler,  68  Mo.  340)  ; 
in  Arkansas  (St.  Louis,  etc.  R.  Co.  v. 
Sweet,  57  Ark.  287,  21  S.  W.  587)  ; 
in  Nebraska  (Spellman  v.  Lincoln, 
etc.  R.  Co.,  36  Neb.  890,  55  N.  W. 
270)  ;  in  Minnesota  (Johnson  v. 
Winona,  etc.  R.  Co.,  11  Minn.  296; 
Watson  V.  St.  Paul  City  R.  Co.,  42 
Id.  46,  43  N.  W.  904;  Hall  v.  Chi- 
cago, etc.  R.  Co.,  46  Minn.  439,  49 
N.  W.  239)  ;  in  California  (Fair- 
child  V.  California  Stage  Co.,  13  Cal. 
599)  ;  in  Washington  (Sears  v. 
Seattle  R.  Co.,  6  Wash.  St.  227,  33 
Pac.  389)  ;  and  in  all  Federal  Courts 
(Pennsylvania  Co.  v.  Roy,  102  U.  S. 
451)  ;  Curtis,  J.,  saying,  in  New 
World  V.  King  (16  How.  [U.  S.], 
469 )  :  "  When  carriers  undertake  to 
carry  passengers  by  the  powerful  but 
dangerous  agency  of  steam,  public 
policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care 
and  diligence."  In  Texas,  a  rail- 
road company  is  required  to  use 
such  means  and  foresight,  in  provid- 
ing for  the  safety  of  passengers,  "  as 
persons  of  the  greatest  care  and 
prudence  usually  exercise  in  similar 
eases"  (Houston,  etc.  E.  Co.  v.  Gor- 
bett,  49  Tex.  573;  see  Gulf,  etc.  R. 
Co.  V.  Hodges,  76  Id.  90,  13  S.  W. 
64).  But  in  Kentucky,  an  instruc- 
tion that  defendant  was  bound,  "  as 
far  as  human  foresight  and  care 
would  enable  it,  to  carry  plaintiff 
with  safety,"  was  held  erroneous,  as 
insisting  on  an  impracticable  degree 
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to  man.  They  are  only  held  to  the  highest  degree  which 
has  been  demonstrated  by  experience  to  be  practicable. 
Thus,  railway  companies  are  responsible  for  their  failure 
to  use  improvements  and  new  inventions,  the  value  of 
which  has  been  demonstrated  by  actual  experience,'*  but 
not  for  omitting  to  try  mere  experiments  or  to  adopt  un- 
tried and  unproved  inventions.'"      These  qualifications 

of  care  (Louisville  R.  Co.  v.  Weams,  Traphagen  v.  Erie  Ry.  Co.,  73  N.  J. 

80   Ky.   420).     For   cases   in   other  L.  759,  64  Atl.  1072   (1906),    (steps 

States,  see  §§  495,  498.  for  alighting  are  sufficient  if  similar 

"Caldwell  v.  N.  J.  Steamboat  Co.,  to  those   in   common   use   and   have 

47  N.  Y.  282,  and  cases  cited  under  proved    adequate    for    the    purpose). 

§  496,  post.     Valente  v.  Sierra  Ry.  St.  Louis,  etc.  Ry.  Co.  v.  Parks,  40 

Co.,  151  Cal.  534,  91  Pac.  481  (1907),  Tex.  App.  480,  90  S.  W.  343  (1905), 

( "  The  rule     *     *     *     is   that  such  ( charge,    that   defendant   would    not 

companies  are  bound  to  use  the  best  be  liable  for  failure  to  provide  a  suf- 

precaution   in   known   practical   use.  ficient    spark    arrester    provided    its 

This   does   not   mean   that   such   use  engine  "  was  equipped  with  such  ap- 

must,  in  fact,  have  been  known  to  a  pliances    for    preventing    the    escape 

particular  defendant,  but  simply  that  of  sparks  or  cinders  as  are  in  com- 

it    musut    have    been    such    that    it  mon  use  by  railway  companies  that 

would  have  been  known  to  any  com-  are  managed  by  very   cautious   and 

pany  exercising  the  utmost  care  and  prudent  persons,  approved).     Ozanne 

diligence    in    keeping    abreast    with  v,    Illinois   Cent.   Ry.    Co.,    151    Fed. 

modern  improvement  in  the  matter  900    (1907),     (failure   to   equip    the 

of  such  precautions.")     Alabama,  etc.  ladies'    dressing    room    on    Pullman 

Ry.  Co.  V.  Guilford,  119  Ga.  523,  46  car  with  seats  and  handholds  is  not 

S.  E.  655    (1904),   ("The  defendant  negligence  per  se.    The  railway  com- 

was  required  to  use  a  headlight  that  pany  has  discharged  its  duty  where 

was  up  to  the  standard  of  those  in  it  has  supplied  the  best  instrumen- 

general  use  and  well  suited  for  the  talities  that  a  highly  prudent  person 

purpose  for  which  it  was  intended;  would    have    supplied    in    the    same 

and  it  was  not  necessary  in  order  to  business   in   the   then   known   condi- 

relieve  it,  that  it  should  show  that  tion  of  the  art  and  business, 

the  headlight  used   on  the  occasion  "  Steinweg  v.  Erie  R.  Co.,  43  N.  Y. 

of  the  plaintiff's  injuries  was  of  '  the  123 ;    Jackson   v.    Natchez,    etc.    Ry. 

most  approved  pattern  in  use  up  to  Co.,    114   La.    981,    38    So.    701,    108 

that  time'").     Crowe  v.  Michigan,  Am.  St.  Rep.  366,   10  L.  R.  A.  294 

etc.  Ry.  Co.,   142  Mich.  692,   106  N.  (1905),    (the   failure    of    a    railway 

W.   395    (1906),    (this  was  a,  three-  company  to  equip   its  cars  with  ax 

step  ear,  a  standard  car,  of  the  height  or  other  tool  for  the  extrication  of 

and  construction  such  as  are  in  com-  passengers  in  case  of  wreck  renders 

mon  use,  though  four-step  cars  are  them    liable    for    such    suffering    as 

also  used.     "The  Court  should  have  might    have    been    thus    prevented, 

instructed  the  jury  that  the  use  of  The  company  is  not  liable  for  a  de- 

this     car     was     not     negligence"),  fective  bridge  if  it  was   as  safe  as 
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bring  even  this  strong  language,  in  our  opinion,  within 
the  limits  of  our  standard  definition  of  "  great  care," 
but  to  no  lower  degree. 

§  51a.  Comparative  negligence.  —  Previous  to  the 
passage  by  Congress  of  the  Employers'  Liability  Act  of 
1906,  now  substituted  by  the  Act  of  1908,  there  was  no 
doctrine  more  generally  discountenanced,  as  deducible 
from  the  common  law,  than  that  of  comparative  negli- 
gence. It  never  obtained  a  foothold  in  England.  It  is 
believed  never  to  have  been  avowedly  enforced  as  a  com- 
mon-law doctrine  except  in  Illinois.  One  of  the  first 
cases  in  that  State  in  which  it  was  declared,  and  the  one 
most  frequently  referred  to  of  the  early  decisions,  is 
Galena  Ey.  v.  Jacobs,^"  in  which  the  learned  chief  jus- 
tice, delivering  the  opinion  of  the  court,  said :  ' '  We  say, 
then,  that  in  this,  as  in  all  like  cases,  the  degrees  of  negli- 
gence must  be  measured  and  considered,  and  whenever 
it  shall  appear  that  the  plaintiff's  negligence  is  compara- 
tively slight  and  that  of  the  defendant  gross,  he  shall  not 
be  deprived  of  his  action. ' '  It  continued  to  be  developed 
in  that  State  in  numerous  decisions  until  a  recent  date, 
when  the  court  frankly  said,  ' '  The  doctrine  of  compara- 
tive negligence  is  no  longer  the  law  of  the  court.  "^^ 
Long  before  its  explicit  abrogation  it  had  come  in  the 

the  highest  degree  of  care  andf  skill  (N.  S.)    316    (1908),    ("An  accident 

could  make  it  when  originally  con-  is  inevitable,  if  the  person  by  whom 

structed,  and  the  same  care  has  since  it  occurs  neither  has,  nor  is  legally 

been  used  in  inspection  and  repair) .  bound   to   have,    sufficient   power   to 

Holland  v.   St.   Louis,  etc.   Ry.   Co.,  avoid  it,  or  prevent  its  injuring  an- 

105    Mo.    App.    117,    79    S.    W.    508  other "),  citing  Shearman  &  Redfield, 

(1904),     (automatic    couplers,    how-  §§  15,  16,  and  a/pplying  to  the  case  of 

ever  direct  the  testimony  as  to  their  a  hidden  defect  in  the  structure  of  a 

good    condition,    yet    upon    evidence  street  railway  bridge,  which  could  not 

that   the   same   couplers   have   given  be  guarded  against  by  the  most  vigi- 

away     on     previous    occasions,     the  lant  oversight, 

plaintiff  has  a  right  to  have  his  case  ="'  20  III.  496. 

submitted    to   the   jury.)      Eoanoke,  '"Lanark    v.    Dougherty,    153    111. 

etc.    Elec.    Ey.    Co.   v.    Sterrett,    108  163,  38  N.  E.  892  (1894). 
Va.  533,  62  S.  E.  385,   19  L.  R.  A. 
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course  of  its  development  by  the  courts  of  Illinois  to  be 
more  or  less  closely  assimilated  to  the  universally  recog- 
nized common-law  doctrine  of  contributory  negligence. 
By  statutory  provisions  it  prevails  in  Georgia,  Kentucky, 
Florida  and  Tennessee  in  a  modified  form.^^ 

In  some  other  jurisdictions,  however,  though  not  ex- 
pressly acknowledged,  the  law  of  contributory  negligence 
has  been  declared  in  terms  that  more  or  less  closely  ap- 
proximate the  former  Illinois  rule  of  comparative  negli- 
gence. It  has  never  been  recognized  by  the  Supreme 
Court  of  the  United  States.^^  It  has  always  been  the 
common-law  rule  that  for  an  injury  willfully  inflicted 
negligence  by  the  plaintiff  constitutes  no  defense.  This 
rule  furnished  the  only  semblance  of  an  excuse  that  ever 
existed  for  the  claim  that  comparative  negligence  was  a 
doctrine  of  the  common  law.  In  admiralty,  in  collision 
cases,  the  rule  of  apportioning  the  damage  according  to 
the  respective  degrees  of  negligence  was  first  applied,  but 
that  which  obtains  is  that,  if  both  parties  have  been  negli- 
gent, the  loss  shall  be  equally  divided.^* 

§  51b.  Effect  of  Federal  Employers'  Liability  Act  of 
1908.  —  The  doctrine  of  comparative  negligence  has  re- 
ceived a  new  inspiration  in  the  Federal  Employers '  Lia- 
bility Act  of  1908.^= 

"^  §§  61,  62,  102,  post.  the     former     the     present     act    was 

==New  York,  etc.  Ey.  Co.  v.  Lock-  adopted.     The  original  act  was  held 

wood,  17  Wall.  357.  by  the  court  to  impose  liability  on 

"^'The    C.   R.   Hoyt,    136    Fed.    671  such    carriers    in    favor    of    any    of 

(1905);    The    Chauncey   M.    Depew,  their  employees,   without   restriction 

39  Fed.  (C.  C.  A.)  236   (1907).  as   to  the  business   in  which   either 

==The  Act  of  Congress  of  June  11,  might  be  engaged  at  the  time  of  the 

1906,  affecting  the  liability  of  com-  injury.     The   present   act   is   by   its 

mon   carriers   engaged   in   interstate  terms   limited  to  injuries   sustained 

commerce  to  their  servants   or  em-  by  employees  while  engaged  in  work 

ployes,  was  declared  unconstitutional  pertaining   to    interstate   or    foreign 

by  the  Supreme  Court  of  the  United  commerce.     It  is  also  by  its   terms 

States   in   the   Employers'   Liability  limited   to   railways.      Contributory 

Cases,  207  U.  S.  463,  and  to  cure  the  negligence  it  is  declared  shall  not  bar 

defect  pointed  out  by  the  court  in  recovery,   but   the   damages   may  be 
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§  51c.  Interpretation  of  doctrine  of  Illinois.  —  The  im- 
portance of  the  doctrine  of  comparative  negligence,  in 
view  of  the  recent  Federal  Employers'  Liability  Act, 
requires  the  consideration  here  of  its  very  elaborate  ex- 
position in  the  well-considered  case  of  Calumet  Iron  & 
Steel  Co.  V.  Martin.^"  The  opinion  is  by  Mr.  Justice 
Schoolfield,  who,  after  an  analysis  of  what  are  assumed 
in  the  opinion  to  be  the  leading  cases  in  England  and  in 
several  of  the  States  of  the  Union  upon  the  question  of 
contributory  negligence,  in  conclusion,  uses  this  lan- 
guage :    "It  will  be  seen,  from  these  cases,  that  the  ques- 

diminished  by  the  jury  in  proportion  any  statute  enacted  for  the  safety  of 
to  the  negligence  of  the  employee,  employees  contributed  to  the  injury 
Contributory  negligence  cannot  be  or  death  of  such  employee."  Approved 
considered  where  the  carrier's  negli-  April  22,  1908.  The  constitutional- 
gence  consisted  in  the  violation  of  ity  of  the  statute  vras  sustained  by 
any  statute  enacted  for  the  safety  the  Supreme  Court  of  the  United 
of  employees  and  resulted  in  injury  States  in  the  Second  Employers'  Lia- 
or  death.  The  employee  is  not  to  be  bility  cases,  223  U.  S.  1  (1911). 
held  to  have  assumed  such  risk.  Suit  By  Act  of  Congress,  April  5,  1910, 
must  be  instituted  within  two  years  it  is  expressly  provided,  "  The 
from  date  of  injury.  Receivers,  or  jurisdiction  of  the  courts  of  the 
other  persons  or  corporations  having  United  States  under  this  act  shall 
charge  of  the  management  and  opera-  be  concurrent  with  that  of  the  courts 
tion  of  railroads,  are  embraced  in  the  of  the  several  states,  and  no  action 
term  "  common  carrier."  "  See.  3.  arising  under  this  act  and  brought 
That  in  all  actions  hereafter  brought  in  any  state  court  of  competent  juris- 
against  any  such  common  carrier  by  diction  shall  be  removed  to  any  court 
railroad  under  or  by  virtue  of  any  of  the  United  States." 
of  the  provisions  of  this  act  to  re-  ^"This  case  is  believed  to  be  re- 
cover damages  for  personal  injuries  garded  by  the  bench  and  bar  of  Illi- 
to  an  employee,  or  where  such  in-  nois  as  the  best  exposition  of  the 
juries  have  resulted  in  his  death,  the  doctrine  of  comparative  negligence 
fact  that  the  employee  may  have  been  as  understood  in  that  State  previous 
giulty  of  contributory  negligence  to  its  distinct  repudiation  in  Lanark 
shall  not  bar  a  recovery,  but  the  dam-  v.  Dougherty.  Among  the  interven- 
ages  shall  be  diminished  by  the  jury  ing  cases  to  which  reference  may  be 
in  proportion  to  the  amount  of  negli-  made  are  Chicago,  etc.  Ey.  Co.  v.  War- 
gence  attributable  to  such  employee,  ner,  123  111.  38;  Mansfield  v.  Moore, 
Provided,  that  no  such  employee  who  124  111.  133;  Pullman,  etc.  Co.  v. 
may  be  injured  or  killed  shall  be  Laack,  143  111.  242;  Lake  Shore,  etc. 
held  to  have  been  guilty  of  contribu-  Ry.  Co.  v.  Hessions,  150  111.  556,  and 
tory  negligence  in  any  case  where  the  Winona  C.  Co.  v.  Holmquist,  152  111. 
violation  by  such  common  carrier  of  581. 
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tion  of  liability  does  not  depend  absolutely  upon  the  ab- 
sence of  all  negligence  on  the  part  of  the  plaintiff,  but 
upon  the  relative  degree  of  care  or  want  of  care,  as  mani- 
fested by  both  parties,  for  all  care  or  negligence  is  at 
best  but  relative,  the  absence  of  the  highest  possible  de- 
gree of  care  showing  the  presence  of  some  negligence, 
slight  as  it  may  be.  The  true  doctrine,  therefore,  we 
think  is,  that  in  proportion  to  the  negligence  of  the  de- 
fendant should  be  measured  the  degree  of  care  required 
of  the  plaintiff,  —  that  is  to  say,  the  more  gross  the  neg- 
ligence manifested  by  the  defendant,  the  less  degree  of 
care  will  be  required  of  the  plaintiff  to  enable  him  to 
recover.  Although  these  cases  do  not  distinctly  avow 
this  doctrine  in  terms,  there  is  a  vein  of  it,  very  percepti- 
ble, running  through  very  many  of  them,  as  to  where 
there  are  faults  on  both  sides,  the  plaintiff  shall  recover, 
his  fault  being  to  be  measured  by  the  defendant's  negli- 
gence ;  the  plaintiff  need  not  be  wholly  without  fault,  as 
in  Raisin  v.  Mitchell,"  and  Lynch  v.  Nurdin.^*  "We  say, 
then,  that  in  this,  as  in  all  like  cases,  the  degrees  of  negli- 
gence must  be  measured  and  considered,  and  whenever  it 
shall  appear  that  the  plaintiff's  negligence  is  compara- 
tively slight  and  that  of  the  defendant  gross,  he  shall  not 
be  deprived  of  his  action," 

§  51d.  Former  Illinois  doctrine  not  applicable  to  the 
interpretation  of  Federal  statute.  —  The  former  Illinois 
doctrine,  however  closely  approximating  in  some  of  its 
methods  of  expression  the  terms  in  which  the  doctrine  of 
contributory  negligence  has  itself  sometimes  been  ex- 
pressed in  other  jurisdictions,  differs  from  the  latter 
wherever  declared,  in  that  the  basic  principle  of  contribu- 
tory negligence  is  that  if  the  plaintiff's  negligence  or 
fault  so  contributed  to  the  injury  as  that  it  would  not 
otherwise  have  occurred,  then  he  cannot  recover;  a 
proposition  that  was  rejected  by  the  courts  of  that  State. 

"9  C.  &P.  613.  =»1  Q.  B.  29. 
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All  attempts,  therefore,  at  the  reconciliation  of  the  two 
doctrines  must  be  fruitless.  Nor  will  the  terms  of  the 
Federal  statute  admit  of  the  application  of  the  former 
Illinois  doctrine.  The  statute  declares  "  the  fact  that 
the  employee  may  have  been  guilty  of  contributory  negli- 
gence shall  not  bar  a  recovery,  but  the  damages  shall  be 
diminished  by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee."  The  result 
is  to  abolish  in  such  cases  the  defence  of  contributory 
negligence  and  to  admit  the  evidence  that  would  support 
the  defence  in  mitigation  of  damages.^* 

"  Probably  no  more  definite  or  sat-  the  question  is  one  for  the  jury,  to 
isfactory  rule  can  be  stated  than  be  submitted  substantially  in  the 
that   in   cases  of  mutual  negligence    terms  of  the  statute. 
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§  52.  Negligence,  a  question  of  mingled  law  and  fact. 

—  The  definition  of  negligence,  already  given,  shows  upon 
its  face  that  negligence  is  a  question  of  mingled  law  and 
fact.^  It  includes,  indeed,  two  questions:  (1)  whether  a 
particular  act  has  been  performed  or  omitted,  and  (2) 
whether  the  performance  or  omission  of  this  act  was  a 
breach  of  a  legal  duty.  The  first  of  these  is  a  pure  ques- 
tion of  fact;  the  second  a  pure  question  of  law.^     But 

'■  This  is  illustrated  by  many  cases,        "  Tarwater  v.  Hannibal,  etc.  R.  Co., 

cited  under  §§  54  and  56.     Whether  42  Mo.  193.    "  Negligence  may  be  de- 

a    given    state    of    facts    constitutes  fined  to  be  a  failure  to  perform  some 

negligence,    is    generally    a   question  act  required  by  law,  or  doing  the  act 

of    law;    but    whether    a    particular  in    an   improper   manner.      The   law 

negligence   contributed  to  the  catas-  determines    the    duty;    the    evidence 

troph'e,  is  a  question  of  fact   (Cata-  shows    whether    the    duty    was    per- 

wissa  R.   Go.  v.   Armstrong,   52   Pa.  formed.     What  duty  rested  upon  de- 

St.  282).     Jones  v.  Am.  W.  Co.,  138  fendant  was  question  of  law.     Was 

N.    C.    337,    51    S.    E.    106    (1909);  that  duty   properly   performed   is    n, 

Neal  V.  Wilmington  &  N.  C.  Electric  question    of    fact"     (Nolan    v.    New 

Co.,     53    Atl.    338,    3    Pennw.    467  Haven,   etc.  R.   Co.,   53   Conn.   461). 

(1902);    Cleveland,   C.   C.   &   St.   L.  To  same  effect,  Chicago,  etc.  R.  Co. 

Ry.    v.    Houghland,    85    N.    E.    369  v.  McLallen,  84  111.   109;   Gibson  v. 

(Ta.)    (1908);  Dudley  v.  Kingsbury,  Leonard,  37  111.  App.  344;  Marshall 

85  N.  E.  76,  190  Mass.  258   (1908)  ;  v.  Schricker,  63  Mo.  308;   McGowan 

Wheeler  v.  Oregon  R.  &  Nav.  Co.,  102  v.  St.  Louis,  etc.  R.  Co.,  61  Id.  528; 

Pac.  347,  16  Idaho,  375  (1909)  ;Tur-  Mobile,   etc.   R.    Co.   v.   Thomas,   42 

byiill  V.  Atlanta  &  C.  A.  Ry.,  63  S.  E.  Ala.  672).    But  this  broad  language 

278,  83  S.  C.  325  (1909)  ;  Chi.,  B.  &  seems  to  be  limited  by  other  decisions  ' 

Q.   Ry.    Co.   V.    Cook,    102   Pac.    657  of  the  same  courts.     (See  next  sec- 

(Wyo.)    (1909).  tion). 
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damage  to  the  plaintiff,  as  well  as  negligence  in  the  de- 
fendant, must  be  proved,  in  order  to  establish  a  cause  of 
action ;  and  thus  the  further  questions  arise,  whether  the 
plaintiff  has  suffered  damage,  and  whether  the  defend- 
ant's negligence  was  the  proximate  cause  of  that  dam- 
age. The  first  of  these  questions  is  mainly,  though  not 
exclusively,  a  question  of  fact ;  the  second  is  about  equally 
one  of  fact  and  of  law. 

§  53.  Province  of  court  and  jury.  —  Considering,  first, 
the  issue  of  negligence  alone,  it  is  to  be  observed  that  few 
cases  readily  resolve  themselves  into  the  simple  elements 
stated  in  the  last  section,  so  that  the  distinction  between 
the  province  of  the  court  and  that  of  the  jury  can  be 
sharply  drawn.  There  are  no  abstract  rules,  defining  so 
clearly  the  duties  of  men,  under  all  circumstances,  that 
the  court  can  state  them  without  passing  upon  any  ques- 
tion of  fact.  The  extent  of  the  defendant's  duty  is  to  be 
determined  by  a  consideration  of  all  the  surrounding  cir- 
cumstances. The  law  imposes  duties  upon  men,  accord- 
ing to  the  circumstances  in  which  they  are  called  to  act. 
And  though  the  law  defines  the  duty,  the  question, 
whether  the  circumstances  exist  which  impose  that  duty 
upon  a  particular  person,  is  one  of  fact.^  In  very  many 
cases  the  law  gives  no  better  definition  of  negligence  than 
the  want  of  such  care  as  men  of  ordinary  prudence  or 
good  men  of  business  would  use  under  similar  circum- 
stances. Of  course,  this  raises  a  question  of  fact  as  to 
w^hat  men  of  this  character  usually  do  under  the  same 
circumstances.  This  is  a  point  upon  which  a  jury  have 
a  right  to  pass,  even  though  no  evidence  of  the  usage 
were  given;  for  they  may  properly  determine  the  ques- 
tion by  referring  to  their  own  experience  and  observa- 
tion.*    Indeed,  they  must  do  so ;  since  expert  evidence  on 

'  See  an  excellent  opinion,  cover-  *  The  terms  "  ordinary  care," 
ing  all  this  ground,  in  McCuUy  v.  "  reasonable  prudence,"  and  such 
Clarke,  40  Pa.  St.  399.  like   terms    have    a    relative   signifi- 
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such  points  is  usually  not  admissible.^     Consequently  a 


cance,  and  cannot  be  arbitrarily  de- 
fined; and,  when  the  facts  are  such 
that  reasonable  men  differ  as  to 
■whether  there  was  negligence  on  the 
part  of  the  plaintiff,  the  determina- 
tion of  the  matter  is  for  the  jury; 
hence  it  is  not  error  to  instruct  them 
to  fix  the  standard  for  reasonable, 
prudent  and  cautious  men  accord- 
ing to  their  judgment  and  experi- 
ence (Grand  Trunk  R.  Co.  v.  Ives, 
12  S.  Ct.  679,  144  U.  S.  408).  But 
explaining  to  a  jury  the  "  care  of  a 
man  of  ordinary  prudence  "  as  "  just 
such  care  as  one  of  you,  similarly 
employed,  would  have  exercised 
under  the  circumstances,"  has  been 
lield  reversible  error  (Louisville,  etc. 
E.  Co.  V.  Gower,  1  Pickle  [Tenn.], 
465,  3  S.  W.  824.  See  Missouri 
Pacific  E.  Co.  V.  Brown,  75  Tex.  267, 
12  S.  W.  1117;  Houston,  etc.  R.  Co. 
T.  Smith,  77  Tex.  179,  13  S.  W.  972). 
The  usual  practice  of  others  in  the 
same  business  or  employment  under 
like  circumstances  may  be  shown  to 
indicate  whether  ordinary  care  was 
used  in  a  special  instance  (Maynard 
V.  Buck,  100  Mass.  40;  Cass  v.  Bos- 
ton, etc.  R.  Co.,  14  Allen,  448;  Cook 
V.  Champlain  Transp.  Co.,  1  Den.  91 ; 
Kolsti  V.  Minneapolis,  etc.  R.  Co., 
32  Minn.  133,  19  N.  W.  655 ;  compare 
Grand  Trunk  R.  Co.  v.  Richardson, 
91  U.  S.  454;  Chicago,  etc.  R.  Co.  v. 
Clark,  108  111.  113).  A  party's  sys- 
tem or  course  of  business  may  be 
proved  to  show  whether  he  had  ex- 
ercised due  care  on  a  particular  oc- 
casion (Holly  v.  Boston  Gas  Co.,  8 
Gray,  123;  Fuller  v.  Naugatuck  R. 
Co.,  21  Conn.  557).  "There  is  no 
a,bsolute  rule  as  to  what  constitutes 
negligence;  that  conduct  which 
might  be  so  termed  in  one  case,  be- 
ing in  another  properly  considered 
ordinary  care;   nor,   in   cases   where 


it  is  concurrent,  will  the  same  rule 
apply  to  adults  and  to  children.  It 
is,  therefore,  always  a  question  of 
fact  for  the  jury,  under  the  instruc- 
tion of  the  court,  as  to  the  relative 
degree  of  care,  or  the  want  of  it, 
growing  out  of  the  circumstances  and 
conduct  of  the  parties "  ( Philadel- 
phia, etc.  R.  Co.  V.  Spearen,  47  Pa. 
St.  300 ) .  See,  to  same  effect,  Curtiss 
V.  Rochester,  etc.  R.  Co.,  20  Barb. 
282;  McGrath  v.  Hudson  River  R. 
Co.,  32  Id.  144;  Galena,  etc.  R.  Co. 
v.  Yarwood,  17  111.  509,  519;  Galena, 
etc.  R.  Co.  V.  Dill,  22  111.  264,  271; 
Pennsylvania  Co.  v.  Conlan,  101  111. 
93;  Westchester,  etc.  R.  Co.  v.  Mc- 
Elwee,  67  Pa.  St.  311,  315;  McCully 
V.  Clarke,  40  Id.  399;  Pennsylvania 
Canal  Co.  v.  Bentley,  66  Id.  30; 
State  V.  Manchester,  etc.  R.  Co.,  52 
N.  H.  529;  Vinton  v.  Schwab,  32 
Vt.  612;  Detroit,  etc.  R.  Co.  v.  Van 
Steinburg,  17  Mich.  99;  Wyatt  v. 
Citizens'  R.  Co.,  55  Mo.  485;  Stod- 
dard V.  St.  Louis,  etc.  R.  Co.,  65  Id. 
514;  Chicago,  etc.  R.  Co.  v.  Fisher, 
49  Kans.  460,  30  Pac.  462. 

"Where  the  facts  from  which 
negligence  is  sought  to  be  inferred 
are  within  the  experience  of  all  men 
of  common  education,  the  jury 
must  determine  the  question  of 
negligence  without  the  aid  of  ex- 
perts (Shafter  v.  Evans,  53  Cal.  32; 
Southern  Kansas  R.  Co.  v.  Robbins, 
43  Kans.  145,  23  Pac.  113).  A  wit- 
ness cannot  state  his  opinion  that 
a  highway  was  or  was  not  defective 
or  dangerous,  where  the  accident 
happened  (Lester  v.  Pittsford,  7  Vt. 
158;  Hutchinson  v.  Methuen,  1 
Allen,  33;  Lincoln  v.  Barre,  5  Cush. 
590;  Ryerson  v.  Abington,  102  Mass. 
531;  Yeaw  v.  Williams,  15  R.  I.  20; 
Montgomery  v.  Scott,  34  Wis.  338; 
Griffin  v.  Willow,  43  Id.  509 ;  Barnes 
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case  of  this  kind  rmist  be  left  to  the  jury,  even  if  there  is 

V.    Newton,    46    la.    567 ;    Rockford   a  subject  well   known  among   those 
V.  Hildebrand,  61  111.  155).    He  can-    familiar  with  railroad   engines,   and 
not  give  his  opinion  as  to  the  com-    the    system    of    spark    arresters    in 
parative  danger  of  the  place  where   existence    or    adopted    by    different 
the    accident    occurred    and    another    railroads,    are   competent    to   testify 
place   on    the    road    (Ivory   v.    Deer    that  the  particular  system   adopted 
Park,  116  N.  Y.  476,  22  N.  E.  1080)  ;    by    defendant    was    in    general    use, 
nor  state  what  cause  or  occasion  he   and  that  it,  in  fact,  arrested  sparks 
saw  for  the  accident    (Patterson  v.    as  well  as  any  kind  known  (Frace  v. 
Colebrook,     29     N.     H.     94)  ;     nor    N.   Y.   Lake   Erie,   etc.   R.    Co.,    143 
whether,    in    his    opinion,    the    acci-   N.  Y.  182,  38  N.  E.  102).    A  person 
dent   would   not   have    happened   if,   experienced     in     the     riuming     and 
etc.     (Crane    v.    Northfield,    33    Vt.   management    of    railway    trains    is 
124)  ;    nor   whether   the   defendant's   competent  to  testify  as  to  whether, 
leaving   his    horse   unhitched,    under   under    an    assumed    state    of    facts, 
the  circumstances,  was  the  act  of  a   which  the  evidence  tended  to  prove, 
prudent  man    (Stowe  v.   Bishop,   58    all  judicious  and  proper  precautions 
Vt.  498,  3  Atl.  490)  ;  nor  whether  a   were  taken  by  the  defendant's   ser- 
railroad     crossing     was     dangerous   vants   to   prevent   injuries    (Cincin- 
(King  V.  Missouri  Pacific  R.  Co.,  98   nati,  etc.  R.  Co.  v.  Smith,  22  Ohio 
Mo.  235,  11  S.  W.  563).    An  opinion    St.  227).     The  engineer  of  the  loco- 
that  a  stage  was  not  overloa3ed  is   motive,  if  an  expert,  may  testify  that 
inadmissible    (Oleson  v.  Tolford,   37    it  was  impossible  to  stop  the  train, 
Wis.    327 ) .      A    witness    cannot    be   after  he  discovered   animals  on  the 
asked    what   he    thought   about   the   track    ( Bellefontaine,   etc.  R.   Co.  v. 
danger    of    doing    a    certain    thing   Bailey,   11  Ohio  St.  333).     So  it  is 
( Sterling  Bridge  Co.  v.  Pearl,  80  111.    competent  to  show  by  experts  the  dis- 
251)  ;   nor  how  the  bridge  in  ques-    tance  in  which  the  train  could  have 
tion  compared,  in  respect  to  the  con-    been  stopped.     (Meagher  v.  Coopers- 
dition  of  repair,  with  other  bridges    town,  etc.  R.   Co.,  75  Hun,  455,  27 
(Bliss  v.  Wilbraham,  8  Allen,  564).   N.  Y.  Supp.  504).    Evidence  that  an 
In  Connecticut  ( Taylor  v.  Monroe,  43   engine  was  often  repaired  and  would 
Conn.  36;   Dunham's  Appeal,  27  Id.   not  sustain  a  full  head  of  steam  and 
192),  and  in  Pennsylvania  (Beatty  v.    afterwards     exploded,      makes     the 
Oilmorej  16  Pa.  St.  463),  opinions  of   question  of  negligence  one  for  jury 
witnesses     may     be     given     as     to    (Kirkpatrick  v.   N.  Y.  Central,  etc. 
whether  an  obstruction  in  a  highway   R.  Co.,  79  N.  Y.  240).     Where  the 
was   dangerous.     See,   also,   Chicago   alleged    incompetency    of    the    engi- 
V.  McGiven,   78  111.   347;   Alexander   neer  is  in  question,  what  training  is 
T.     Mount     Sterling,     71     Id.     366;    necessary  to  make  one  a  competent 
Hughes   V.    Muscatine,   44   la.    672;    engineer  is  a  question  for  the  jury 
liaughlin  v.  Street  R.  Co.,  62  Mich.    (Joch  v.   Dankwardt,   85    111.    331). 
220,     28     N.     W.    873.      Witnesses,    But  where  the   injury  does  not  in- 
though  employees  of  defendant,  Xvhere   volve  questions  of  science  and  skill, 
they  were  not  responsible  for  the  sys-    opinions  of  witnesses  are  inadmissi- 
tem  of  spark  arresters  adopted  by  the   ble,  e.  g.,  whether  a  brakeman  could 
defendant,  and  were  testifying  upon   displace  the   rod   of   a  car -brake,   if 
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no  conflict  of  evidence,"  unless,  indeed,  there  is  evidence 
enough  to  decide  this  point  as  well  as  all  other  questions 
in  the  cause. 

§  54.  Questions  proper  for  the  jury.  —  The  question  of 
negUgence  must  be  submitted  to  the  jury  as  one  of  fact, 
not  only  where  there  is  room  for  difference  of  opinion  be- 
tween reasonable  men  as  to  the  existence  of  the  facts 
from  which  it  is  proposed  to  infer  negligence,'  but  also 

the    pin    had    remained    in    it,    or  Co.  v.  Foster,  43  III.  415;  Ohio,  etc. 

whether  a  pin  could  be  lost  out  on  R.  Co.  v.  Callarn,  73  Ind.  261;  Cen- 

the   road    (Bailey  v.   Rome,   etc.   R.  tral  Branch,  etc.  R.  Co.  v.  Hotham, 

Co.,  55  Hun,  509,  8  N.  Y.  Supp.  780).  22  Kans.  41 ;  Meyer  v.  Pacific  R.  Co., 

For    other    illustrations,    see    cases  40  Mo.  151.     But  this  must  be  lim- 

supra,  and  Frey  v.  Lowden,  70  Cal.  ited  as  stated  in  §  56. 
550,    11    Pac.    838     [capacity    of    a        'In   various   cases   it   is   said   the 

ditch     to     carry    off    water] ;     Van  question  is  for  the  jury  if  there  is 

Inwegen  v.  N.  Y.,  Lake  Erie,  etc.  R.  some   evidence    (Bernhard    v.    Rens- 

Co.,  76  Hun,  53,  28  N.  Y.  Supp.  169  selaer,  etc.  R.  Co.,  1  Abb.  Ct.  App. 

[that  blowing  a  locomotive  whistle  131 ;    Cumberland,    etc.    Iron    Co.    v. 

was     malicious]  ;      East     Tennessee,  Scally,  27  Md.  589 ;  Johnson  v.  Mis- 

etc.   R.    Co.   V.   Wright,   76   Ga.   532  souri  Pacific  R.  Co.,  18  Neb.  680,  .26 

[that  the  damage  to  goods  resulting  N.  W.   347)  ;   or  any  evidence  tend- 

f  rom   the   "  blowing "  of  bilge-water  ing    to    show    actionable    negligence 

in  hold'  of  vessel  was  occasioned  by  (Sheldon   v.    Flint,   etc.   R.    Co.,    59 

negligence].  Mich.  172,  26  N.  W.  507;  Louisville, 

•Railroad   Co.  v.   Stout,   17   Wall.  etc.   R.   Co.   v.   Red,    154   111.   95,   39 

657,  664,  per  Hunt,  J. ;  Bernhard  v.  N.  E.  1086 )  ;  or  any  evidence,  though 

Rensselaer,  etc.   R.   Co.,    1   Abb.   Ct.  slight  (Painton  v.  Northern  Cent.  R. 

App.  131;   Ernst  v.  Hudson  Riv.  R.  Co.,  83  N.  Y.  7;  Moore  v.  Metropoli- 

Co.,  35  N.  Y.  9;  Westchester,  etc.  R.  tan  R.  Co.,  2  Mackay  [D.  C],  437)  ; 

Co.    V.    McElwee,    67    Pa.    St.    311;  or  when  the  case  upon  the  facts  is  not 

Gaynor  v.   Old   Colony,  etc.  R.   Co.,  free  from  doubt  (Mynning  v.  Detroit, 

100  Mass.  208.    It  has  been  said  that  etc.  R.  Co.,  59  Mich,  257,  26  N.  W. 

whether    there    was     negligence    or  514;  Robel  v.  Chicago,  etc.  R.  Co.,  35 

want    of   care,    in   whatever   degree,  Minn.  84,  27  N.  W.  305 ;  but  see  §  57, 

in    either   of    the   parties,   will   not,  -post)  ;  or  if  the  facts  are  in  substan- 

though     the     circumstances    be     ad-  tial  dispute   (Newark,  etc.  R.  Co.  v. 

mitted,  be   decided  by  the  court  as  Block,   55   N.   J.   Law,   605,   27   Atl. 

matter   of  law,   but  will   be   left   to  1067).     It  is  said  that  the  question 

the   jury    (Beers   v.    Housatonic    R.  should  not  be  withdravni   from   the 

Co.,   19   Conn.   566).     See,  to   same  jury  unless  the  facts  clearly  warrant 

efi'ect,   Pennsylvania  R.   Co.  v.  Bar-  it    (Boon   v.    Allegheny,   etc.    P.   R. 

nett,    59    Pa.    St.    259;    Johnson   v.  Co.,  101  Pa.  St.  334)  ;  or  if  there  is 

Bruner,   61   Id.   58;   Toledo,   etc.   R.  more    than    a    scintilla    of    evidence 
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where  there  is  room  for  such  a  difference  as  to  the  infer- 
ences which  might  fairly  be  drawn  from  conceded  facts.* 

(Pennsylvania  R.   Co.  v.  Horst,   110  112    Mo.    App.    476,    87    S.    W.    79 

Pa.  St.  226,  1  Atl.  217).     The  facts  (1905)  ;  Price  v.  Simon,  62  N.  J.  Law, 

being  doubtful,  the  case  was  held  to  153,  40  Atl.  689    (1898)  ;  Strauss  v. 

have  been  properly  left  to  the  jury,  Buchman,    89    N.    Y.    Supp.   226,    96 

in  the  following,  among  many  other,  App.  Div.  270,  aff'd  76  N.  E.   1109, 

cases:    Gonzales  v.  N".   Y.   &  Harlem  184  N.  Y.  545    (1906)  ;   Sheridan  v. 

R.  Co.,  38  N.  Y.  440;  Feler,  v.  F.  Y.  Interborough    P.    Tr.    Co.,    101    App. 

Central  P.  Co.,  49  Id.  47 ;  Connolly  V.  Div.     534,     91     N.     Y.     Supp.     1052 

Knickerbocker  Ice  Co.,   114  Id.   104,  (1905);    Booth   v.    Dorsey,   208    Pa. 

21   N.  E.   101;   McGovern  v.  Central  276,  57  Atl.  562   (1904)  ;  Dumontier 

Vermont  P.  Co.,   123  N.  Y.  280,  25  v.    Stetson,   etc.   Co.,   39   Wash.   264, 

N.  E.  373;   Central  R.  Co.  v.  Moore,  81  Pac.  693    (1905)  ;   Whitehouse  v. 

24  N.  J.  Law,  824;  Rauch  v.  Lloyd,  Edwards,  152  Fed.  72,  81  C.  C.  A.  296 

31  Pa.  St.  358;  West  Chester,  etc.  R.  (1907)  ;    Doyle   v.    Eschen,    89    Pac. 

Co.   V.   McElwee,   67   Id.   311;   Pitts-  (Cal.    App.)     836     (1907);     United 

burgh,   etc.  R.   Co.  v.   Evans,   53   Id.  Breweries  Co.  v.  O'Donnell,  221   111. 

250;  Fritz  v.  Jenner,  166  Id.  292,  31  334,  77  N.  E.  547   (1906)  ;  Lynch  v. 

Atl.  80 ;  Fiske  V.  Forsyth,  etc.  Bleach-  Lynn    Box    Co.,    194    Mass.    307,    80 

ing  Co.,  57  Conn.   118,   17  Atl.  356;  N.   E.   580    (1907);    Serano  v.   New 

Delaney  v.   Milwaukee,   etc.   R.   Co.,  York  Centr.,  etc.  Ry.  Co.,  188  N.  Y. 

33  Wis.  67;   Elmore  v.  Hill,  51   Id.  156,  80  N.  E.  1025  (1907)  ;  Kimic  v. 

365 ;    Donaldson   v.    Milwaukee,    etc.  San    Jose-Gatos,    etc.,    Ry.    Co.,    156 

R.    Co.,   21    Minn.   293;    Callahan  v.  Cal.  379,  104  Pac.  986   (1909)  ;  Mor- 

Warne,  40  Mo.  131;   Fletcher  v.  At-  ris  v.  Trudo,  83  Vt.  44,  74  Atl.  387 

lantic,  etc.  R.  Co.,  64  Id.  484;  Green-  (1909). 

leaf  v.   Illinois,   etc.   R.    Co.,  29   la.  '  If    the    inferences    to    be    fairly 

14;    Gagg   v.    Vetter,    41    Ind.    228;  drawn    from    the    circumstances    are 

Atchison,   etc.  R.   Co.  v.   Feehan,   47  not  certain.  It  is  for  the  jury  to  de- 

111.   App.   66;    aff'd   36   N.   E.    1036;  cide   (Hart  v.  Hudson  R.  Bridge  Co., 

Hayes  v.  Williams,  17  Colo.  465,  30  80  N.  Y.  622 ;  Bernhard  v.  Rensselaer, 

Pac.  352;  Wise  v.  Covington,  etc.  R.  etc.   R.   Co.,    1    Abb.    Ct.    App.    131; 

Co.,  91  Ky.  537,  16  S.  W.  351;  West-  aff'g   s.   c,   32   Barb.    165;    Johnson 

em  Union  Tel.   Co.   v.  Timmons,   93  v.  Bruner,  61  Pa.  St.  58;  Howett  v. 

Ga.  345,  20  S.  E.  649 ;  Augusta,  etc.  Philadelphia,  etc.  R.  Co.,  166  Pa.  St. 

R.  Co.  V.  Killian,  79  Ga.  234,  4  S.  E.  607,    31    Atl.    336).     See   Abbett   v. 

165;  Louisville,  etc.  R.  Co.  v.  Woods,  Chicago,  etc.  R.  Co.,  30  Minn.  482; 

105   Ala.   561,   17   So.   41;   Missouri  Omaha  St.  R.  Co.  v.  Loehneisen,  40 

Pac.  Ry.  Co.  v.  Baier,  37  Neb.  235,  Neb.  37,  58  N.  W.  535 ;  Chicago,  etc. 

55  N.  W.  913;  Chicago,  B.,  etc.  R.  Co.  R.  Co.  v.  Wymore,  40  Neb.  645,  58 

V.  Oleson,  40  Neb.  889,  59  N.  W.  354;  N.  W.   1120.     A  question  as  to  the 

International,    etc.    R.    Co.    v.    Eck-  existence    of   negligence    should    not 

ford,    71    Tex.    274,    8    S.    W.    679;  be  withdrawn  from  the  jury  unless 

Palmer  v.  Gordon,  173  Mass.  410,  53  the  conclusion  follows,  as  matter  of 

N.    E.    909,    73    Am.    St.    Rep.    302  law,   that   no   recovery   can   be   had 

(1899)  ;   Sack  v.  St.  Louis  Car  Co.,  upon  any  view  which  can  be  properly 
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Where  this  is  the  case,  the  issue  must  go  to  the  jury,  no 
matter  what  may  be  the  opinion  of  the  court  as  to  the 
value  of  the  evidence  °  or  the  credibility  of  the  wit- 
taken  of  the  facts  whicli  the  evi-  governing  similar  cases,  as  testified 
dence  tends  to  establish  (Gardner  to  by  uncontradicted  experts,  the 
V.  Michigan  Cent.  R.  Co.,  150  U.  S.  question  is  properly  submitted  to 
349,  14  S.  Ct.  140;  Terre  Haute,  etc.  the  jury  (Cornish  Farm  Buildings 
R.  Co.  V.  Voelker,  31  111.  App.  314;  Ins.  Co.,  74  N.  Y.  295).  Thus 
aff'd  129  111.  540,  22  N.  E.  20).  Un-  whether  in  operating  an  electric 
less  an  inference  of  negligence  or  its  railroad,  it  was  negligent  not  to 
absence  is  necessarily  deducible  from  maintain  a.  guard  wire  over  the  trol- 
undisputed  facts  and  circumstances  ley  wire  so  as  to  prevent  a  fallen  tel- 
(Dahl  V.  Milwaukee  R.  Co.,  62  Wis.  ephone  wire  from  resting  thereon 
652 ;  Lasky  v.  Canadian  Pacific  R.  and  charging  it  with  electricity,  to 
Co.,  83  Me.  461,  22  Atl.  367;  Bannon  the  injury  of  one  on  the  street,  is  for 
V.  Lutz,  158  Pa.  St.  166,  27  Atl.  the  jury  (Block  v.  Milwaukee  St. 
890)  ;  or  if  the  evidence  is  not  so  R.  Co.,  89  Wis.  371,  61  N.  W.  1101)  ; 
plain  that  reasonable  men  might  not  and  so  is  the  question  whether  the 
reach  different  conclusions  on  the  system  and  manner  of  inspecting 
subject  (Eriekson  V.  Twenty-third  St.  ears  were  all  that  might  be  required 
R.  Co.,  71  Hun,  108,  24  N.  Y.  Supp.  of  a  carrier  (Palmer  v.  Delaware, 
603),  the  case  should  be  submitted  to  etc.  Canal  Co.,  120  N.  Y.  170,  24 
the  jury.  See,  to  same  eifect,  Ben-  N.  E.  302)  ;  and  whether  a  train- 
nett  V.  Syndicate  Ins.  Co.,  39  Minn,  dispatcher  should  have  sent  orders 
254^  39  N.  W.  488.  Although  there  directly  to  the  conductor  and  en- 
is  no  dispute  about  the  facts,  yet,  gineer  of  a  train,  thus  lessening  the 
if  they  are  numerous  in  details  ( Cen-  possibilities  of  the  telegraph  opera- 
tral,  etc.  R.  Co.  v.  Hotham,  22  Kans.  tor's  misinterpretation  of  the  dis- 
41 ;  compare  Johnson  v.  Husband,  Id.  patcher's  order  ( Sutherland  v.  Troy,. 
277),  or  if  the  facts  are  complicated,  etc.  R.  Co.,  46  Hun,  372)  ;  and 
and  the  general  knowledge  and  ex-  whether  it  was  negligence  to  run  a 
pericence  of  mankind  do  not  at  once  train  without  a  light  or  flagman 
condemn  the  conduct  as  careless  on  the  track  (Winehell  v.  Abbot,  77 
(Gaynor  v.  Old  Colony  R.  Co.,  100  Wis.  371,  46  N.  W.  665)  ;  or  at  the 
Mass.  208;  Connolly  v.  Waltham,  156  rate  of  25  miles  an  hour  over  a  city 
Id.  368,  31  N.  E.  302;  Mangam  v.  street-crossing  (De  Loge  v.  N.  Y. 
Brooklyn,  38  N.  Y.  455 ;  Hayoroft  v.  Central,  etc.  R.  Co.,  92  Hun,  149,. 
Lake  Shore,  etc.  R.  Co.,  64  Id.  636;  36  N.  Y.  Supp.  697). 
West  Chester,  etc.  R.  Co.  v.  McElwee,  "  Where  there  is  conflicting  evi- 
67  Pa.  St.  311;  Paterson  v.  Wallace,  dence  on  a  question  of  fact,  whatever 
1  Macq.  H.  L.  Cas.  748),  or  the  re-  his  own  opinion  as  to  the  value  of 
verse,  the  question  whether  they  es-  that  evidence,  the  judge  must  leave 
tablish  negligence  must  be  submitted'  the  consideration  of  it  to  the  jury., 
to  the  jury.  Where  there  are  special  (Dublin,  etc.  R.  Co.  v.  Slattery,  L.  R. 
circumstances  which  call  for  the  de-  3  App.  Cas.  1155;  Carver  v.  Detroit, 
termination  of  the  applicability  to  etc.  Plank-Road  Co.,  61  Mich.  584,  28 
the  case  at  bar,  of  general  principles  N.  W.  721).     Whether  there  is  rea- 
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nesses.^"     So,  if  the  issue  narrows  itself  to  a  distinction 

between  wliat  is  reasonably  safe  and  what  is  not  so,  the 
question  is  emphatically  one  for  the  jury."     It  is  for  the 

court  to  say  whether  there  is  any  evidence  in  the  case 
from  which  negligence  might  reasonably  be  inferred ;  and 

sonable  evidence  of  negligence  to  be  aff'd  189  U.  S.  354,  23  Sup.  Ct.  585, 

left  to  the  jury  is  a  question  for  the  47  L.  Ed.  849    (1903).     "Upon  the 

judge;    it    is    for    the    jury    to    say  assumption  that  the  evidence  for  the 

whether  and  how  far  the  evidence  is  plaintiff  is  true,  the  question  for  tte 

to  be  believed    (Metropolitan  R.   Co.  court  is  whether  it  is  logically  and 

V.  Jackson,  L.  R.  3  App.   Cas.   193;  legally  sufScient  to  support  a  finding 

Louisville,  etc.  R.  Co.  v.  Baker,  106  by  the  jury  in  favor  of  the  plaintiff 

Ala.    624,    17   So.   452).     Holmes  v.  upon  a  material  issue"    (Hewett  v. 

Birmingham,  etc.  Ry.  Co.,   140  Ala.  Woman's    Hospital    Aid    Ass'n,    73 

208,  37  So.  338  (1904)  ;  Chicago  City  N.  Y.  556,  64  Atl.   190,  7  L.  R.  A. 

Ry.   Co.  V.  Robinson,   127  111.  9,   18  (N.  S.)    496    (1906). 

N.  E.  772,  11  Am.  St.  Rep.  87,  4  L.  "Where  there  is  testimony  on  be- 

R.  A.   126    (1889)  ;   Indianapolis  St.  half  of  plaintiff  which,  alone,  if  be- 

Ry.   Co.  V.   Marschke,   166  Ind.  490,  lieved,  would  warrant  a  jury  in  in- 

77  N.  E.  945   (1905)  ;  Poster  v.  New  ferring   negligence,   the   case    should 

York,  etc.  Ry.  Co.,  187  Mass.  21,  72  be  submitted  to  the  jury,  no  matter 

N.    E.    331     (1906);    Meng    v.    St.  how    strong    or    persuasive    be    the 

Lmiis,  etc.  Ry.  Co.,  108  Mo.  App.  553,  countervailing    proof    ( Citizens,    etc. 

84  S.  W.  213    (1904);   Chicago,  etc.  R.    Co.   v.    Foxley,    107   Pa.    St.   537 

Ry.  Co.  V.  'Wilgus,  40  Nev.  660,  58  [car     running     over     child] ) .     See,. 

N.    W.     1125     (1894);     Gardner    v.  among  many  other  cases,  to  the  same 

Friederich,    25    App.    Div.    521,    49  effect.    Swift   v.    Staten   Island,   etc. 

N.   Y.   Supp.    1077,    163   N.   Y.   568,  R.    Co.,    123    N.    Y.    645,    mem.,    25 

57    N.    E.    1110     (1900);    Pence    v.  N.   E.   378;    Barker  v.   Paulson,   116 

California  Min.    Co.,   27   Utah,    378,  N.    Y.    660,    mem.,    22    N.    E.    959; 

75  Pac.  934  (1904);  Lincoln  Tr.  Co.  Puff   v.    Lehigh    Valley   R.    C-o.,    71 

V.   Heller,   72   Neb.   127,   100  N.   W.  Hun,    577,    24    N.    Y.    Supp.    1068; 

107;   s.  c,  102  N.  W.  S62    (1905);  Leopold  v.  Delaware,  etc.  Canal  Co.,. 

Ferguson  v.  Central  Ry.  Co.,  60  Atl.  74  Hun,  137,  26  N.  Y.  Supp.   1123; 

383,  71  N.  J.  L.  647   (1905);   Ryan  Moore  v.  N.  Y.  Central,  etc.  R.  Co., 

V.  Ardis,  190  Pa.  St.  66,  42  Atl.  372  75  Hun,  381,  27  N.  Y.   Supp.   449; 

(1899);   Gulf,   etc.  Ry.   Co.  v.  Mat-  Hanlon  v.   Missouri   Pacific   R.    Co., 

thews,   100  Tex.  63,  93  S.  W.   1068  104  Mo.  381,  16  S.  W.  233;  Omaha, 

(1906)  ;  Burian  v.  Seattle  Elec.  Co.,  etc.  R.  Co.  v.  Brady,  39  Neb.  27,  57 

26  Wash.  606,  67  Pac.  214   (1901)  ;  N.  W.  767;  Potter  v.  Chicago,  etc.  R. 

Ketterman  v.  Dry  Forks  Ry.  Co.,  48  Co.,  46  la.   399 ;   Texas,  etc.  R.  Co. 

W.  Va.  606,   37   S.  E.   683    (1900);  v.  Levi,  59  Tex.   674;   Leak  v.  Rio 

Hupfer   V.    National    Distilling    Co.,  Grande,   etc.   R.    Co.,   9    Utah,   246, 

119  Wis.  417,  96  N.  W.  809  (1903)  ;  33  Pac.  1045. 

Texas,  etc.  Ry.  Co.  V.  Carlin,  111  Fed.  "Leishman    v.    Brighton,    etc.    R. 

777,  49  C.  C.  A.  605,  60  L.  R.  A.  462,  Co.,   23  Law  Times,   712;   Uggla  v. 


§  55]  QUESTIONS  OF  FACT  AND  LAW.  112 

then  it  is  for  the  jury  to  say  Avhether,  from  the  facts  thus 
proved,  negligence  ought  to  be  inferred.^^ 

§  55.  Promimate  cause,  when  for  the  jury.  —  Where 
the  right  to  recover  depends  upon  the  question  whether 
the  defendant's  neghgence  was  the  proximate  cause  of 
the  defendant's  injury,  that  is  to  be  submitted  to  the 
jury,  under  proper  instructions,^^  unless  it  is  entirely  free 

West  End  St.  E.  Co.,  160  Mass.  351,  must  be  determined  in  view  of  the 

35  N.  E.  1126;  Dacey  v.  Old  Colony  circumstances  existing  at  the  time" 

R.  Co.,  153  Mass.  112,  26  N.  E.  437;  (per  Strong,   J.,   in  Milwaukee,  etc. 

Hetieke   v.    Milwaukee,    etc.    R.    Co.,  R.  Co.  v.  Kellogg,  94  U.  S.  469 ) .    To 

69  Wis.  401,  34  N.  W.  243.  the  same  effect  are  Insurance  Co.  v. 

"Metropolitan  R.  Co.  v.  Jaclcson,  Tweed,  7  Wall.  44;  Insurance  Co.  v. 
3  App.  Cas.  193,  and  cases  supra.  It  Seaver,  19  Id.  531 ;  Ehrgott  v.  New 
is  for  the  court  to  say  what  act  or  York,  96  N.  Y.  264 ;  Cosulich  v. 
omission  is  evidence  of  negligence.  Standard  Oil  Co.,  122  Id.  118;  Webb, 
but  generally  it  is  for  the  Jury  to  say  v.  Rome,  etc.  R.  Co.,  49  Id.  420 ; 
whether  the  evidence  establishes  Fairbanks  v.  Kerr,  70  Pa.  St.  86; 
negligence  (Omaha  St.  R.  Co.  v.  Lehigh  Valley  R.  Co.  v.  McKeen,  90 
Martin,  48  Neb.  65,  66  N.  W.  1007).  Id.  122;  Pennsylvania  R.  Co.  v. 
Hence,  where  the  accident  was  caused  Lacey,  88  Id.  458 ;  Pennsylvania  R. 
by  the  breaking  of  a  draw-bar,  a  Co.  v.  Hope,  80  Id.  373;  Scott  v. 
charge  that  "the  mere  fact  that  a  Hunter,  46  Id.  192;  Willey  v.  Bel- 
drawbar  of  a  car  breaks  when  struck  fast,  61  Me.  569;  Lake  v.  Milliken,  62 
by  another  car  in  motion,  is  not  suf-  Id.  240;  Handyside  v.  Powers,  145 
flcient  to  establish  negligence,''  in-  Mass.  123,  13  N.  E.  462;  Saxton  v. 
vades  the  province  of  the  jury  Bacon,  31  Vt.  540;  Littleton  v.  Rich- 
(Ohio,  etc.  R.  Co.  v.  Wangelin,  152  ardson,  32  N.  H.  59;  Stark  v.  Lan- 
111.  138,  38  N.  E.  760).  Whether  a  caster,  57  Id.  88;  Oilman  v.  Noyes, 
certain  act  or  omission  is  competent  Id.  627;  Clemens  v.  Hannibal,  etc. 
evidence  of  negligence  is  for  the  R.  Co.,  53  Mo.  366 ;  Toledo,  etc.  R.  Co. 
court,  but  whether  such  evidence  v.  Pindar,  53  111.  447;  Kellogg  v. 
convicts  a  party  of  negligence  is  for  Chicago,  etc.  R.  Co.,  26  Wis.  223; 
the  jury  (Spears  v.  Chicago,  etc.  R.  Jacker  v.  Chicago,  etc.  R.  Co.,  52  Id. 
Co.,  43  Neb.  720,  62  N.  W.  68;  s.  p.,  150;  Sather  v.  Ness,  42  Minn.  379, 
Cope  V.  Hampton  Co.,  42  S.  C.  17,  44  N.  W.  128;  Denver,  etc.  R.  Co. 
19  S.  E.  1018).  V.  Robbins,  2  Col.  App.  313,  30  Pac. 

^'"It  is  the  province  of  a  jury  to  261;  Jeffs  v.  Rio  Grande,  etc.  R.  Co., 

look  at  the  succession  of  events  or  9  Utah,  374,  35  Pac.  505 ;  Knahtla  v. 

facts,  and  ascertain  whether  they  are  Oregon,  etc.  R.  Co.,  21  Ore.  136,  27 

naturally     and    probably     connected  Pac.   91.     For  different  illustrations 

with    each    other    by    a    continuous  of  the  general   rule,  see  McCann  v. 

sequence,   or   are   dissevered  by  new  Newark,  etc.  R.  Co.,  58  N.  J.  Law, 

and   independent   agencies,    and   this  642,  34  Atl.  1052;  Oliver  v.  La  Valle, 
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from  doubt.^*  It  has  been  already  pointed  out  that  the 
difficulties  surrounding  this  question  are  often  so  great 
that  the  courts  are  unable  to  arrive  at  a  conclusion  which 
can  be  safely  stated,  as  matter  of  law,  to  govern  future 
cases,  even  upon  undisputed  facts.^^  They,  therefore, 
prefer  to  leave  the  decision  of  such  cases  to  a  jury,  which, 
if  it  decides  erroneously  in  the  particular  case,  will  at 
least  not  prejudice  the  rights  of  any  future  litigant; 
whereas  one  erroneous  decision  of  the  court,  as  in  the 
famous  Ryan  fire  case,^°  may  throw  a  whole  department 
of  law  into  confusion,  and  injuriously  affect  hundreds  of 
persons  before  it  can  be  corrected. 

§  56.  When  questions  should  not  be  left  to  jury.  —  The 

courts  have  sometimes  used  such  broad  language  as  to 
the  necessity  of  leaving  the  question  of  negligence  to  the 
jury  that  it  might  be  inferred  that  every  case  must  be  so 
left ;  "  but  this  is  not  true.     When  the  facts  are  clearly 

36  Wis.  592;  Waterman  v.  Chicago,  proximate  cause  of  illness  of  passen- 
etc.  R.  Co.,  82  Id.  613,  52  N.  W.  247;  ger  waiting  on  platform  for  delayed 
Poeppers  v.  Missouri,  etc.  K.  Co.,  67  train,  in  inclement  weather] ;  Patten 
Mo.  715;  Southside  Pass.  R.  Co.  v.  v.  Chicago,  etc.  R.  Co.,  32  Wis.  524 
Trich,  117  Pa.  St.  390,  11  Atl.  627;  [similar];  Sloane  v.  Southern  Cal.  R. 
Weiler  v.  Manhattan  R.  Co.,  53  Hun,  Co.,  Ill  Cal.  668,  44  Pae.  320 
372,  6  N.  Y.  Supp.  320;  Thuringer  v.  [whether  the  humiliation  consequent 
N.  Y.  Central,  etc.  R.  Co.,  82  Hun,  on  plaintiff's  wrongful  expulsion 
33,  31  N.  Y.  Supp.  419  [water  drip-  from  defendant's  car  was  the  proxi- 
ping  from  defendant's  tank  formed  mate  cause  of  her  subsequent  nervous 
ice  on  sidewalk] ;  Haverly  v.  State  paroxysms] ;  Union  Pacific  R.  Co.  v. 
Line,  etc.  R.  Co.,  135  Pa.  St.  50,  19  Callaghan,  6  C.  C.  A.  205,  56  Fed. 
Atl.  1013  [whether  spread  of  ap-  988  [whether  conductor's  ordering 
parently  e.xtinguished  fire  was  caused  train  ahead,  or  engineer's  disregard- 
by  wind  thereafter  rising]  ;  Ewing  v.  ing  danger  signal  caused  the  acci- 
North  Versailles,  146  Pa.  St.  309,  23  dent]  ;  s.  p.,  Hall  v.  Ogden  City  R. 
Atl.  338  [whether  town's  failure  to  Co.,  13  Utah,  243,  44  Pac.  1046. 
build  a  fence  on  highway  caused  rail-  "Henry  v.  St.  Louis,  etc.  R.  Co., 
road  collision  with  animals];  Blue-  76  Mo.  288;  Kerrigan  v.  Hart,  40 
dorn  V.  Missouri  Pacific  R.  Co.,  121  Hun,  389. 
Mo.  258,  25  S.  W.  943  [whether  ex-  ""See  §  28,  ante. 
cessive  speed  of  train  caused  the  ac-  "  Ryan  v.  N.  Y.  Central  R.  Co.,  35 
cident] ;  Boothby  v.  Grand  Trunk  R.  N.  Y.  210. 

Co.,    66    N.    H.    342,    34    Atl.    157  "  See  Central  R.  Co.  v.  Coggin,  73 

[whether    station    being    closed    was  Ga.  689 ;  Cleveland  v.  Central  R.  Co., 
[Law  OF  Neg.    Vol.1  —  8] 
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settled,  and  the  course  which  common  prudence  dictated 
can  be  so  clearly  discerned  that  only  one  inference  can 
be  drawn,  it  is  not  only  the  duty  of  the  court  to  set  aside 
a  verdict  contrary  to  such  inference,^'  but  to  take  the  case 
away  from  the  jury  and  direct  a  verdict  or  a  non-suit,  as 
the  case  may  require."     The  question  is  then  one  of  law. 

Id.  793;  Cumberland,  etc.  Iron  Co.  v.  lyn  H.  Ey.  Co.,  184  N.  Y.  148,  76 
Scally,  27  Md.  589.  N.  E.    1035    (1906);    Daily  v.   New 

"Kitchen  v.  Carter,  47  Neb.  776,  York,  etc.  Ey.  Co.,  167  Fed.  (U.  S. 
66  N.  W.  855.  Where,  granting  as  C.  C.)' 592  (1909)  ;  Brown  v.  Amer., 
true  all  the  evidence  tends  to  prove,  etc.  Co.,  88  N.  E.  (Ind.)  80  (1908)  ; 
it  can  be  clearly  seen  that  the  con-  Cincinnati,  etc.  Ey.  Co.  v.  Harrod's 
elusion,  whether  of  negligence  or  con-  Admr.,  115  S.  W.  (Ky.)  699  (1909)  ; 
tributory  negligence,  is  one  about  Baltimore  E.,  etc.  Co.  v.  Kreiner,  109 
which  reasonable  minds  cannot  differ,  Md.  361,  71  Atl.  1056  (1909)  ;  Davis 
it  is  the  proper  function  of  the  court  v.  Chicago,  etc.  Ey.  Co.,  83  Neb.  611, 
to  direct  a  verdict  (Wilson  v.  Illinois  119  N.  W.  1121  (1909)  ;  Wheeler  v. 
Cent.  E.  Co.,  210  III.  603,  71  N.  E.  Oregon  E.,  etc.  Co.,  16  Idaho,  375, 
398  (1904)  ;  Chicago  City  Ey.  Co.  v.  102  Pac.  347  (1909);  Dallas  Con. 
Nelson,  215  111.  436,  74  N.  E.  458  Elec.  Ey.  Co.  v.  Chambers,  118  S.  W. 
(1905);  Hunnewell  v.  Haskell,  174  (Tex.  App.)  851  (1909);  Chicago, 
Mass.  557,  55  N.  E.  320  (1899);  etc.  Ey.  Co.  v.  Cook,  102  Pac.  (Wyo.) 
Brown  v.  Citizens  of  Durham,  141  657  (1909);  Whitfield  v.  Louisville, 
N.  C.  249,  53  S.  E.  513  (1906);  etc.  Ey.  Co.,  7  Ga.  App.  268,  66  S.  E. 
Christensen  v.  Metropolitan  St.  Ey.  973  (1910);  Mellody  v.  Missouri,  etc. 
Co.,  137  Fed.  708,  70  C.  C.  A.  657  Ey.  Co.,  124  S.  W.  (Tex.  App.)  702 
(1905);  Clark  v.  Zarriko,  106  Fed.  (1010);  Shriver  v.  Marion  Co.  Ct., 
607,  45  C.  C.  A.  494  (1901)  ;  Cole  v.  66  W.  Va.  685,  66  S.  E.  1062  (1910). 
German  Savings,  etc.  Co.,  124  Fed.  In  such  cases,  where  the  whole  case 
113,  59  C.  C.  A.  593,  63  L.  E.  A.  has  been  disclosed  by  the  evidence, 
416  (1903)  ;  Neal  v.  Southern  Ey.  the  proper  course  is  to  direct  a  ver- 
Co.,  113  Ga.  341,  38  S.  E.  824  diet,  otherwise  to  grant  a  non-suit 
(1901);  Strasburger  v.  Vogel,  103  without  prejudice. 
Md.  85,  63  Atl.  202  (1906);  Chand-  "Elliott  v.  Chicago,  etc.  E.  Co., 
ler  V.  Kansas  City,  etc.  Co.,  174  Mo.  150  U.  S.  245,  14  S.  Ct.  85 ;  Union 
321,  73  S.  W.  502,  62  L.  E.  A.  474,  Pacific  E.  Co.  v.  McDonald,  152  U.  S. 
97  Am.  St.  Eep.  570  (1903)  ;  Hoff-  262,  14  S.  Ct.  619;  Cagger  v.  Lansing, 
man  v.  Philadelphia  E.  Tr.  Co.,  214  64  N.  Y.  417,  427.  The  amount  an'd 
Pa.  87,  63  Atl.  409  (1906)  ;  Kitter-  character  and  the  weight  and  effect 
man  v.  Dry  Forks  Ey.  Co.,  48  W.  Va.  of  evidence  in  rebuttal  of  the  ihfer- 
606,  37  S.  E.  683  (1900);  Birming-  ence  arising  from  the  facts  shown 
ham  Ey.,  etc.  Co.  v.  Baker,  126  Ala.  are  questions  of  law,  when  the  evi- 
135,  28  So.  87  (1900)  ;  Louisville,  dence  is  undisputed  (Menomonie 
etc.  Ey.  Co.  v.  Pearce,  142  Ala.  680,  Eiver,  etc.  Co.  v.  Milwaukee  &  N.  E. 
39  So.  72   (1905)  ;  Lofsten  v.  Brook-    Co.,   91   Wis.   447,   65   N.   W.    176). 
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for  the  court  to  decide.^"  And  it  is  now  well  settled  in  all 
the  English  and  the  chief  American  courts  that  a  mere 
scintilla  of  evidence  is  not  enough  to  go  to  the  jury.^^ 
There  must  be  evidence  upon  which  reasonable  men  could 
reasonably  and  properly  find  the  fact  of  negligence ;  or, 
in  default  of  this,  a  verdict  or  non-suit  should  be  ordered 
according  to  the  practice  of  the  court.^^     The  case  should 

"°  Where  the  facts  are  undisputed  Shaw,  1  Best  &  S.  437 ;  Wheelson  v. 
and  such  that  only  one  conclusion  Hardisty,  8  El.  &  Bl.  232;  Baulec  v. 
can  be  drawn  from  them,  the  ques-  Harlem  R.  Co.,  59  N.  Y.  356,  366. 
tion  of  negligence  is  one  of  law  Cases  in  which  a  scintilla  of  evi- 
( Dickens  v.  N.  Y.  Central  R.  Co.,  1  dence  was  allowed  to  go  to  the  jury 
Abb.  Ct.  App.  504;  Keller  v.  N.  Y.  are  found  in  Arkansas  (Little  Rock, 
Central  R.  Co.,  2  Id.  480;  Indianapo-  etc.  R.  Co.  v.  Perry,  37  Ark.  164), 
lis,  etc.  R.  Co.  V.  Watson,  114  Ind.  South  Carolina  (State  v.  Boles,  18 
20,  15  N.  E.  824;  Woolwine  v.  Chesa-  S.  C.  534;  see  Carrier  v.  Dorrance, 
peake,  etc.  R.  Co.,  36  W.  Va.  329,  15  19  Id.  30;  Simms  v.  South  Carolina 
S.  E.  81;  Knight  v.  Albemarle,  etc.  R.  Co.,  26  Id.  490,  2  S.  E.  486),  Iowa 
R.  Co.,  110  N.  C.  58,  14  S.  E.  650;  (Muldowney  v.  Illinois,  etc.  R.  Co., 
Russell  V.  Carolina  Cent.  R.  Co.,  118  32  la.  176;  Way  v.  Illinois,  etc.  R. 
N.  C.  1098,  24  S.  E.  512;  Cope  v.  Co.,  35  Id.  585),  Ohio  (Dick  v.  Rail- 
Hampton,  42  S.  C.  17,  19  S.  E.  1018;  road  Co.,  38  Ohio  St.  389),  and  Illi- 
Jacoboski  v.  Grand  Rapids,  etc.  R.  nois  (Guerdon  v.  Corbett,  87  111.  272; 
Co.,  106  Mich.  440,  64  N.  W.  461;  Chicago,  etc.  R.  Co.  v.  Sykes,  96  Id. 
Bradley  v.  Ft.  Wayne,  etc.  R.  Co.,  94  162,  176),  and  Nebraska  (Smith  v. 
Mich.  35,  53  N.  W.  915;  Seefeld  v.  Sioux  City,  etc.  R.  Co.,  15  Neb.  583, 
Chicago,  etc.  R.  Co.,  70  Wis.  216,  19  N.  W.  638;  Johnson  v.  Missouri 
35  N.  W.  278;  Aurandt  v.  Chicago,  Pac.  R.  Co.,  18  Neb.  690,  26  N.  W. 
etc.  R.  Co.,  90  la.  617,  57  N.  W.  442;  347;  Leigh  v.  Omaha  St.  R.  Co., 
Wardlaw  v.  California  R.  Co.  [Cal.],  36  Neb.  132,  54  N.  W.  134).  Where 
42  Pac.  1075).  See,  also,  Beisiegal  the  doctrine  of  "scintilla  of  evi- 
V.  N.  Y.  Central  R.  Co.,  40  N.  Y.  9 ;  dence  "  prevails,  the  court  cannot 
Stubley  v.  Northwestern  R.  Co.,  L.  R.  take  the  case  from  the  jury  when 
1  Exch.  13;  Crafter  v.  Metropoli-  there  is  any  evidence  tending  to 
tan  R.  Co.,  L.  R.  1  0.  P.  300;  prove  the  issue  (Robinson  v.  Louis- 
Glassey  v.  Hestonville,  etc.  R.  Co.,  ville,  etc.  R.  Co.,  2  Lea,  594;  Smith 
57  Pa.  St.  172;  Pittsburgh,  etc.  R.  v.  Gillett,  50  III.  290).  See  §  54, 
Co.  V.  McClurg,  56  Id.  294;   Carter  ante. 

V.  Towne,  103  Mass.  507;  Chaffee  v.  "Ryder  v.  Wombwell,  L.  R.  4  Ex. 

Old  Colony  R.  Co.,  17  R.  I.  658,  24  32,  39;  Improvement  Co.  v.  Munson, 

Atl.  141.  14  Wall.  442.     See  Babcock  v.  Fitch- 

"  Improvement  Co.  v.  Munson,  14  burg  R.  Co.,  140  N.  Y.  308,  35  N.  E. 

Wall.   442,   448 ;   Hathaway  v.  East  596.      "  Negligence    is    ordinarily    a 

Tenn.,  etc.  R.  Co.,  29  Fed.  489 ;  Jewell  question  for  the  jury,  hut  only  when 

v.   Parr,   13   C.  B.   909,   916;   Avery  the   facts  would  authorize  the  jury 

V.  Bowden,  6  El.  &  Bl.  953;  Mellorsv.  to     infer     it"     (per    Andrews,     J., 
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liot  be  left  to  the  jury,  but  the  complaint  should  be  dis- 
missed, if  there  is  no  evidence  of  negligence,^^  or  if  the 
evidence  only  suggests  a  possibility  of  negligence,^*  or  is 
as  consistent  with  the  absence  of  all  negligence  as  with 
its  existence.^'^     The  court  has  no  right  to  allow  a  jury 


Sutton  V.  N.  Y.  Central  R.  Co.,  66 
N.  Y.  243  [accident  which  could 
not  have  been  anticipated] )  ;  s.  P., 
Pleasants  v.  Fant,  22  Wall.  116,  120. 

'^  De  Vau  v.  Penn.,  etc.  Canal  Co., 
130  N.  Y.  632,  28  N.  E.  532;  Read- 
ing, etc.  P.  Co.  V.  Ritchie,  102  Pa. 
St.  425 ;  Manzoni  v.  Douglas,  L.  R. 
6  Q.  B.  Div.  145  [horse  bolting  with- 
out assignable  cause ;  driver  not  lack- 
ing in  skill]  ;  Pennsylvania  R.  Co.  v. 
Righter,  42  N.  J.  Law,  180;  N.  J. 
Express  Co.  v.  Nichols,  33  Id.  434; 
Barton  v.  St.  Louis,  etc.  R.  Co.,  52 
Mo.  253;  Hoth  v.  Peters,  55  Wise. 
405;  Hoyt  v.  Hudson,  41  Id.  105. 

"Baulee.v.  Harlem  R.  Co.,  59  N. 
Y.  356;  McCaffrey  v.  Twenty-third 
St.  R.  Co.,  47  Hun,  404;  Raby  v. 
Cell,  85  Pa.  St.  80;  Wittkawsky  v. 
Wasson,  71  N.  C.  451;  Mercier  v. 
Mercier,  43  Ga.  323;  Zettler  v.  At- 
lanta, 66  Id.  195;  Crookshank  v. 
Kellogg,  8  Blaekf.  (Ind.)  256;  Weis 
V.  Madison,  75  Ind.  241.  The  court 
must  be  able  "  to  perceive  what  more 
the  defendant  could  have  done  or  was 
bound  to  do,"  than  he  actually  did, 
before  allowing  a  jury  to  pass  upon 
the  question  (Kelly  v.  Sea  Beach  R. 
Co.,   109   N.   Y.   44,    15   N.   E.   879). 

'■'If  the  evidence  would  justify  an 
inference  consistent  with  the  absence 
of  negligence  on  the  part  of  the  de- 
fendant, just  as  well  as  it  would  an 
inference  of  negligence,  the  plaintiff 
cannot  recover  (Smith  v.  First 
National  Bank,  99  Mass.  605 ;  Cotton 
V.  Wood,  8  C.  B.  N.  S.  568;  Toomey 
V.  Brighton,  etc.  R.  Co.,  3  Id.  146; 
Baulec  v.  Harlem  R.  Co.,  59  N.  Y. 
356;    Hayes   v.   Forty-second   St.   R. 


Co.,  97  Id.  259;  Priest  v.  Nichols, 
116  Mass.  401;  Beaulieu  v.  Portland 
Co.,  48  Me.  291 ;  Jackson  v.  Hyde,  28 
Upper  Canada,  294 ;  Deverill  v. 
Grand  Trunk  R.  Co.,  25  Id.  517; 
Welfare  v.  Brighton  R.  Co.,  L.  R. 
4  Q.  B.  693).  This  language  has 
been  used  so  often  that  Moody  v. 
Osgood,  54  N.  Y.  488,  cannot  be  con- 
sidered a  valid  authority  against  it. 
When  the  fact  is  that  the  damages 
claimed  in  an  action  were  occasioned 
by  one  of  two  causes,  for  one  of 
which  defendant  is  responsible,  and 
for  the  other  not,  the  plaintiff  must 
fail,  if  it  is  just  as  probable  that 
they  were  caused  by  the  one  as  by 
the  other  (Searles  v.  Manhattan  R. 
Co.,  101  N.  Y.  661).  See  post,  §  57. 
Cotton  V.  Wood,  8  C.  B.  (N.  S.) 
568;  Cadwell  v.  Arnheim,  152  N.  Y. 
182,  46  N.  E.  310  (1897)  ;  Williams 
V.  Southern  Ry.  Co.,  130  N.  C.  116, 
40  S.  E.  979  (1902)  ;  Phelps  v.  Erie 
Ry.  Co.,  119  N.  Y.  Supp.  141,  134 
App.  Div.  729  (1909).  The  rule 
is  stated  thus  in  Shaw  v.  New  Year 
Gold  Mines  Co.,  31  Mont.  138,  77  Pac. 
514  (1904)  :  "  The  burden  of  proof  is 
upon  plaintiff,  and  is  not  satisfied  if 
the  conclusion  to  be  reached  from  the 
testimony  offered  is  merely  a  matter 
of  conjecture.  If  such  conclusion  be 
equally  consonant  with  the  truth  of 
the  allegations,  and  with  some  other 
theory,  or  theories,  inconsistent 
therewith,  it  becomes  a  mere  con- 
jecture, and  the  rule  of  the  burden 
of  proof  is  not  satisfied.  Thus  in  an 
ordinary  case  of  negligence,  like  the 
one  under  consideration,  plaintiff 
has  the  burden  of  proving  the  negli- 
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to  act  upon  "  mere  surmise  or  conjecture."^'  On  the 
other  hand,  if  negligence  and  the  necessary  damage  proxi- 
mately flowing  from  it  are  so  clearly  proved,  both  in  fact 
and  inference,  that  there  is  no  room  for  an  honest  differ- 
ence of  opinion  between  reasonable  men,  the  court  should 
direct  a  verdict  for  the  plaintiff.^^  There  are  some  cases 
in  which  the  courts  seem  to  have  held  that  such  a  direc- 
tion should  never  be  given,  but  that  the  farthest  extent 
to  which  the  court  can  go,  in  favor  of  a  plaintiff,  is  to 
leave  the  question  to  the  jury.  But  this  is  not  sustained 
by  the  best  authorities,  and  is  entirely  inconsistent  with 
principle.  All  courts  pass  upon  the  contributory  negli- 
gence of  the  plaintiff,  as  matter  of  law,  when  clearly 
proved;  and,  if  courts  are  qualified  to  do  this,  they  are 
equally  competent  to  decide  the  same  issue  against  the 
defendant. 

gence  of  defendant  as  alleged,  and  579.  V^Tiile  negligence  of  a  railway 
also  that  such  negligence  was  the  company,  in  operating  a  train  at  a 
proximate  cause  of  plaintiflf's  in-  crossing,  may  be  made  out  from  the 
jury.  If  the  testimony  leaves  either  proof  of  all  the  surrounding  circum- 
the  existence  of  negligence  of  de-  stances,  including  the  absence  of 
fendants,  or  that  such  negligence  was  signals  and  the  rate  of  speed ;  yet, 
the  proximate  cause  of  the  injury,  in  unless  there  is  something  in  that 
conjecture,  it  is  insufficient  to  estab-  proof,  taken  as  a  whole,  which,  if 
lish  plaintiff's  case.  If  the  con-  believed  by  the  jury,  would  estab- 
clusion  to  be  reached  from  the  testi-  lish  a  failure  on  its  part  to  perform 
mony  is  equally  consonant  with  some  a  legal  duty,  or  to  use  reasonable 
theory  inconsistent  with  either  of  care  and  prudence  in  what  it  did,  the 
the  issues  to  be  proved,  it  does  not  case  should  not  be  submitted  to  them 
tend  to  prove  them  within  the  mean-  (Heaney  v.  Long  Island  R.  Co.,  112 
ing  of  the  rule  above  announced.  N.  Y.  122,  19  N.  E.  422). 
The  use  of  the  word  '  tend '  does  not  "  Hogan  v.  Manhattan  R.  Co.,  149 
contemplate  conjecture.  It  contem-  N.  Y.  23,  43  N.  E.  403;  Moore  v. 
plates  that  the  testimony  has  a  Westervelt,  1  Bosw.,  357.  Even  if 
tendency  to  prove  the  allegations  there  be  controversy  in  the  evidence 
of  the  complaint,  and  not  some  as  to  some  facts,  yet  if  those  that 
other  theory  inconsistent  therewith."  are  uneontroverted  clearly  and  in- 
Quoted  with  approval  in  Winnicott  disputably  establish  negligence,  it  is 
V.  Orman  (Montana),  102  Pac.  570  a  question  of  law  for  the  court 
(1909).  (Abbett  v.  Chicago,  etc.  R.  Co.,  30 
"'Martin  v.  Pettit,  117  N.  Y.  118,  Minn.  482;  s.  p.,  Cook  v.  N.  Y.  Cen- 
124,  22  N.  E.  566  {sub  nom.  Wasson  tral  R.  Co.,  1  Abb.  Ct.  App.  432; 
v.  Pettit)  ;  Morris  v.  Lake  Shore,  etc.  Williams  v.  O'Keefe,  24  How.  Pr. 
E.  Co.,  148  N.  Y.  182,  185,  42  N.  E.  16). 
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§  56a.  Instructions  to  juries.  —  The  universal  rule  in 
common-law  jurisdictions  is  that  the  court  shall  deter- 
mine the  law  and  the  jury  the  facts.  Such  differences  as 
exist  in  the  rules  of  practice  and  procedure  as  to  method 
of  submitting  the  case  to  the  jury  by  instructions,  where 
not  controlled  by  statute,  arise  solely  from  varying  con- 
ceptions as  to  how  this  may  best  be  done  so  as  to  leave 
the  jury  entirely  free  to  determine  the  facts  shown  by 
the  evidence  and  the  inferences  of  fact  to  be  drawn  from 
them,  while  still  intelligently  presenting  the  case  as  de- 
veloped by  the  evidence  and  the  law  applicable  to  its 
various  phases.  In  the  English  and  federal  courts  ^^ 
and  in  New  York,  and  perhaps  one  or  two  other  States, 
it  has  not  been  thought  to  infringe  on  the  province  of  the 
jury  for  the  trial  judge  to  indicate  his  own  opinion  as  tq 
what  facts  are  shown  by  the  evidence  and  the  conclusion 
to  be  drawn  from  them,  provided  he  instructs  the  jury, 
notwithstanding  such  intimations,  that  it  is  their  exclusive 
province  to  determine  the  facts.  While  in  the  State 
courts  generally  it  is  deemed  highly  improper  for  the 
judge  to  express  any  opinion  whatever  on  the  evidence, 
to  comment  on  it,  or  its  weight,  the  conclusion  to  be  de- 
duced from  it,  or  the  credibility  of  witnesses.  But  in 
the  latter  jurisdictions  the  practice  varies  as  to  what  will 
be  considered  reversible  error  in  this  regard.  Some  of 
the  State  courts  holding  that  an  instruction  expressly  or 
impliedly  postulating  by  inadvertent  or  inartificial  ex- 
pression the  existence  of  any  material  and  contested  fact, 
notwithstanding  that  in  other  portions  of  the  charge  all 
the  facts  are  submitted  to  the  jury  and  that  they  are  told 
it  is  their  exclusive  province  to  determine  them,  will  con- 
stitute such  error;  while  others  hold  that  if  the  charge, 
considered  as  a  whole,  cannot  reasonably  be  held  to  have 

^Freese  v.  Kemplay,  118  Fed.  428,  organic  or  statutory  law  of  the  State 

55  C.  C.  A.  258  (1902).    The  powers  in  which  they  are  held    (Vickahurg, 

of  the  Federal  courts  in  this  respect  etc.   Ry.    Co.   v.   Putnam,    118   U.   S. 

are  not  subject  to  the  control  of  the  360). 
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had  that  effect,  the  error  is  harmless  and  the  judgment 
will  not  be  reversed  on  that  account.  In  some  of  the 
State  courts  of  the  former  class  the  appellate  courts  are 
avowedly  controlled  by  early  statutory  provisions  that 
may  or  may  not  happily  express  the  common-law  rule; 
but  even  where  the  statute  only  affirms  generally  the  com- 
mon-law rule  the  courts  have  not  always  felt  themselves 
at  liberty  to  disregard  a  violation,  of  its  express  terms 
while  professing  to  maintain  its  spirit.  In  such  juris- 
dictions the  recognized  practice  is  for  the  trial  judge 
merely  to  state  the  facts  in  issue  under  the  pleadings  and 
evidence  and  the  abstract  propositions  of  law  applicable 
to  them.  The  importance  of  this  question  at  this  time, 
as  one  of  practice  and  procedure,  can  scarcely  be  over- 
.  estimated.  The  rapid  increase  of  the  country  in  popula- 
tion  and  industrial  development  has  been  coeval  with 
the  growth  of  a  keener  sense  of  social  justice,  and  in  no 
branch  of  the  law  has  their  combined  influence  been  more 
sensibly  felt  than  in  that  of  negligence,  and  more  par- 
ticularly in  personal  injury  cases.  This  condition  has 
resulted  in  an  amount  of  litigation  that  the  courts,  as 
formerly  organized,  were  unable  to  dispose  of  within  a 
reasonable  time,  hence  a  great  outcry  arose  against  the 
law's  delays.  One  of  the  most  fruitful  causes  of  delay 
has  been  the  reversal  of  judgments  of  the  trial  courts  in 
negligence  cases  on  account  of  supposed  error  in  the  in- 
structions of  the  court  in  charging  on  the  weight  of  the 
evidence.  The  earlier  decisions,  when  not  controlled  by 
statute,  were  rested  on  the  constitutional  ground  that  the 
jury,  being  liable  to  be  influenced  by  such  expressions, 
the  party  cast  in  the  suit  was  thereby  deprived  of  his 
right  of  trial  by  jury.  These  decisions  it  was  thought  in 
some  jurisdictions  necessary  to  follow  under  the  doctrine 
of  stare  decisis.  Growing  out  of  the  exigency  that  has 
thus  arisen  in  some  States  statutes  have  recently  been 
passed,  and  in  others  are  now  being  urged,  to  the  effect 
that  judgments  shall  not  be  reversed  unless  upon  the 
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whole  record  it  shall  appear  that  the  error  complained  of 
"  has  injuriously  affected  the  substantial  rights  of  the 
parties."  In  others  modifications  of  the  rule  originally 
acted  upon  have  been  made  by  the  courts  when  the  exact 
form  in  which  the  question  is  presented  had  not  been 
previously  ruled.^° 

§  56b.  Error  in  instructions  to  state  what  facts  con- 
stitute negligence,  to  assume  controverted  facts,  to  em- 
phasize a  particular  fact  and  ignore  others  that  are 
essential;  and,^  in  most  jurisdictions,  to  charge  on  the 
weight  of  the  evidence.  —  It  is  generally  reversible  error 
for  the  court  to  state  what  facts  constitute  negligence, 
to  assume  controverted  facts,  to  emphasize  particular 
facts  and  ignore  others  that  are  essential,  and,  generally, 
to  charge  on  the  weight  of  the  evidence.^" 

'^  A  bill  presented  to  Congress  by  der  our  system  of  appeals  every  error 
the  American  Bar  Association  is  now  does  not  require  a  new  trial,  for  the 
pending  containing,  among  other  pro-  vast  judicial  work  of  the  State  could 
visions,  the  following:  "No  judg-  not  be  done  on  that  basis.  Unless 
ment  shall  be  set  aside,  or  reversed,  the  error  is  so  substantial  as  to  raise 
or  new  trial  granted,  by  any  court  a  presumption  of  prejudice,  it  should 
of  the  United  States  in  an  case,  civil  be  disregarded  for  undue  delay  is  a 
or  criminal,  on  the  ground  of  mis-  denial  of  justice."  In  Collins  v. 
direction  of  the  jury  or  the  improper  Dillingham,  Receiver,  7  Tex.  App.  93, 
admission  or  rejection  of  evidence,  or  where  the  plaintiff  was  walking  along 
for  error  as  to  any  matter  of  plead-  a  railway  track  at  night,  a  charge 
ing  or  procedure,  unless,  in  the  "  That  if  by  looking  and  listening 
opinion  of  the  court  to  which  appli-  plaintiff  could  have  discovered  Sie 
cation  is  made,  after  an  examination  approaching  train  in  time  to  get  off 
of  the  entire  cause,  it  shall  appear  the  track  and  avoid  the  Injury,  then 
that  the  error  complained  of  has  in-  he  was  guilty  of  contributory  negli- 
juriously  affected  the  substantial  gence,  and  cannot  recover,"  was  held 
rights  of  the  parties."  The  follow-  reversible  error.  This  Judge  Thomp- 
ing  shows  the  line  of  cleavage :  In  the  son  calls  "  going  to  a  senseless  ex- 
case  of  Post  V.  Brooklyn,  etc.  Ry.  treme."  Thompson  on  Negligence, 
Co.,  195  N.  y.  62,  the  court  said:  2d  ed.,  §  468,  note  481. 
"There  are  errors  in  this  record,  =" Higginbotham  v.  Higginbotham, 
but  we  find  none  calling  for  rever-  106  Ala.  314;  Missouri  Pac.  R.  Co.  v. 
sal,  when  the  circumstances  under  Byars,  58  Ark.  108 ;  Kauffman  v. 
which  the  erroneous  rulings  were  Maier,  94  Cal.  269;  Mc Vickie  v. 
made  and  their  probable  effect  on  the  Conkle,  96  Ga.  584 ;  William  Graver 
result  are  taken  into  account.     Un-  Tank  Works  v.  McGee,  58  111.  App. 
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So  mimerous  have  been  the  instructions  in  such  cases 
that  have  come  before  the  appellate  courts,  so  varied  the 
conditions  to  which  they  have  been  applied,  and  so  di- 
verse the  views  of  courts  of  review,  often  difficult  to 
reconcile  even  when  proceeding  from  the  same  court, 
volumes  would  be  required  even  to  enumerate  them  with- 
out comment,  with,  it  is  believed,  but  little,  if  any,  com- 
pensating advantage.  It  may  be  said,  however,  that  in 
a  large  majority  of  the  cases  where  the  instructions  have 
been  deemed  erroneous  an  examination  will  disclose  that 
such  errors  are  due  to  inadvertence  or  inartificiality  in 
expression,  which  would  readily  have  been  corrected  in 
the  court  below  had  the  rules  of  practice  afforded  an  op- 
portunity, as  by  requiring  that  such  errors  be  pointed 
out  while  the  jury  were  at  the  bar.  On  the  other  hand,, 
some  of  the  rulings  of  appellate  courts  in  holding  charges 
in  negligence  cases  to  be  reversible  error  have  been  such 
as  to  provoke  from  so  distinguished  a  writer  as  the  late 
Judge  Thompson  the  terms  "  childish  refinements," 
' '  hypercriticism, ' '  and  ' '  hair  splitting. ' '  ^^ 

250 ;  Ohio,  etc.  R.  Co.  v.  Pearcy,  128  judges  '  cannot  legally  indicate  their 
Ind.  207;  Lorie  v.  Adams,  51  Kans.  opinion,  either  expressly  or  im- 
692;  Wright  v.  Commonwealth,  85  pliedly,  intentionally  or  otherwise, 
Ky.  123;  State  v.  Benner,  64  Me.  as  to  the  credibility  of  the  witnesses, 
267 ;  McGregory  v.  Prescott,  5  Cush.  or  as  to  the  truth  of  any  fact  in 
(Mass.)  67;  Kearney  v.  State,  68  issue,  and  the  subject  of  the  evi- 
Miss.  233;  Gilliam  v.  Ball,  49  Mo.  denee.  They  may  declare  the  law 
249 ;  Wastl  v.  Montana  Union  R.  Co.,  fully  and  freely,  but  whether  a  cer- 
17  Mont.  213;  Wilson  v.  Gamble,  50  tain  contested  fact  has  been  proved 
Neb.  426 ;  State  v.  Tickel,  13  Nev.  is  entirely  for  the  jury,  which  in- 
502 ;  Weisenfleld  v.  McLean,  96  N.  C.  volves  both  the  credibility  of  the 
248 ;  Jackson  v.  Jackson,  32  S.  C.  witness  and  the  existence  of  the  fact, 
591 ;  Citizens'  St.  R.  Co.  v.  Burke  whether  said  fact  depends  upon 
(Tenn.  1897),  40  S.  W.  1085;  direct  and  positive  testimony  or 
Missouri  Pac.  Ry.  Co.  v.  Bartlett,  81  upon  inferences  to  be  dra^vn  from 
Tex.  42 ;  Tyler  v.  Chesapeake,  etc.  Ry.  other  proved  facts.  In  fine,  the 
Co.,  88  Va.  394 ;  Bardwell  v.  Ziegler,  whole  matter  of  finding  the  facts  of 
■  3  Wash.  34 ;  Diekeschied  v.  Wheeling  the  case  must  be  left  entirely  to  the 
Ex.  Bank,  28  W.  Va.  341.  The  rule  jury,  without  suggestions  or  lead- 
generally  enforced  in  the  courts  ings  by  the  court ' "  ( State  v.  Wil- 
whose  decisions  are  cited  above  has  liams,  31  S.  C.  238). 
been    thus   well   expressed :      "  Trial        "  See  note  29,  ante. 
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§  57.  Plaintiff's  burden  of  proof.  —  In  an  action 
founded  upon  negligence,  the  burden  of  proof  of  course 
rests  upon  tlie  plaintiff.^  He  must  make  out  bis  case  by 
a  fair  preponderance  of  evidence ;  ^  but  he  is  not  bound  to 

'  Parrott  v.  Wells,  15  Wall.  524 ;  municipal  corporations  in  respect  to 
Bridges  v.  North  London  R.  Co.,  public  worlcs,  highways,  etc.,  see 
L.  R.  6  Q.  B.  377;  7  H.  L.  232;  The  §§  290,  367,  382,  post;  in  actions 
Marpesia,  L.  R.  4  P.  C.  212;  The  Ben-  against  railroads  for  negligent  eon- 
more,  Ij.  R.  4  Adm.  132 ;  Caldwell  v.  struction  and  maintenance  of  track 
N.  J.  Steamboat  Co.,  47  N.  Y.  282;  and  accessories,  see  §  411,  post;  in 
aff'g  56  Barb.  425 ;  Curran  v.  War-  actions  against  railroads  for  colli- 
ren  Chem.,  etc.  Co.,  36  N.  Y.  153;  sions  with  animals,  see  §  432,  post; 
Moody  V.  Osgood,  54  Id.  488 ;  Hale  v.  and  for  collisions  with  persons,  see 
Smith,  78  Id.  480;  Allan  v.  State  §  485,  post;  in  actions  by  passengers 
Steamship  Co.,  132  Id.  91,  30  N.  E.  against  carrier,  see  §§  516-518;  as 
482  [ship's  physician  furnished  from  to  origin  of  fire,  see  §§  675,  676;  in 
the  ship's  stores  calomel  when  qui-  management  of  gas  works,  see  §  697, 
nine  was  called  for]  ;  Illinois,  etc.  R.  post. 

Co.  V.  Cragin,  71  111.  177 ;  Brown  v.  '  Searles  v.  Manhattan  R.  Co.,  101 

Congress   St.  R.   Co.,  49  Mich.   153;  N.   Y.   661,   5   N.   E.   66;   McCaig  v. 

Button  V.  Frink,  51  Conn.  342;  Dono-  Erie  R.  Co.,  8  Hun,  599.     Plaintiff'^ 

van  V.  Hartford  St.   R.   Co.,   65   Id.  testimony  that  the  frog  in  which  he 

201,  32  Atl.  350.    As  to  admissibility  was   injured  was  then  unblocked  is 

of  opinion  evidence,  and  the  practice  sufficient  to  carry  the  question  to  the 

of  others   in  the   same   employment,  jury,  though  a  number  of  witnesses 

see   §   53,  ante.     As  to  burden  and  testify  that,  just  after  the  accident, 

sufficiency  of  proof  in  actions  by  ser-  the  frog  was  found  to  be  properly 

vants    for    master's    negligence,    see  blocked      (Union     Pao.     R.     Co.     v. 

§§  222,  223,  post;  in  actions  against  James,  163  U.  S.  485,  16  S.  Ct.  1109). 
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do  so  beyond  a  reasonable  doubt.^  The  burden  of  proof 
as  to  defendant's  negligence  remains  upon  plaintiff 
througbout  tbe  trial/  Tbe  extent  to  which  it  continues 
upon  him,  even  where  the  issue  is  as  to  his  own  contribu- 
tory negligence,  will  be  considered  in  the  chapter  of  Con- 
tiibutory  Negligence.^  It  is  certainly  the  duty  of  the 
plaintiff  to  prove  affirmatively  that  the  defendant  has 
been  negligent.  It  is  not  enough  for  him  to  prove  that 
he  has  suffered  damage  by  reason  of  some  event  which 
happened  upon  the  defendant's  premises,®  or  even  by 
reason  of  some  act  or  omission  of  the  defendant.^     He 


'  In  actions  upon  negligence,  issues 
of  fact  are  to  be  determined  by  tlie 
jury  upon  the  preponderance  of  evi- 
dence; and  it  is  not  necessary  that 
defendant's  negligence  should  be 
proved  beyond  a  reasonable  doubt 
(Seybolt  v.  N.  Y.,  Lake  Erie,  etc.  R. 
Co.,  95  N.  Y.  562;  Hart  v.  Hudson 
River  Bridge  Co.,  80  Id.  622;  Brad- 
well  V.  Pittsburgh,  etc.  R.  Co.,  139 
Pa.  St.  404,  20  Atl.  1046;  Quaife  v. 
Chicago,  etc.  R.  Co.,  48  Wis.  513; 
Hartwig  v.  Chicago,  etc.  R.  Co.,  49 
Id.  358 ;  Fitts  v.  Cream  City  R.  Co., 
59  Id.  323 ;  Kelly  v.  Hannibal,  etc.  R. 
Co.,  70  Mo.  604;  Louisville,  etc.  R. 
Co.  v.  Jones,  83  Ala.  376,  3  So.  902, 
and  cases  cited  under  §  54,  ante). 

*  The  burden  of  sustaining  the  af- 
firmative of  the  issue  remains  on  the 
plaintiff  throughout  the  trial ;  and 
the  jury  must  believe  from  the  whole 
case  that  the  allegation  is  supported 
by  the  evidence  (Heinemann  v. 
Heard,  62  N.  Y.  448;  Dowell  v. 
Guthrie,  99  Mo.  653,  12  S.  W.  900). 

=  See  §§  106-109,  post. 

°  Dobbins  v.  Brown,  119  N.  Y. 
188,  23  N.  E.  537 ;  Curran  v.  Warren 
Chemical  Co.,  36  N.  Y.  153;  Nason 
V.  West,  78  Me.  253,  3  Atl.  912.  The 
mere  fact  of  an  explosion  in  an  oil 
refinery  does  not  raise  a  presumption 


of  negligence  (Cosulioh  v.  Standard 
Oil  Co.,  122  N.  Y.  118,  25  N.  E. 
259).  S.  P.,  Henry  v.  Brackenridge 
Lumber  Co.,  48  La.  Ann.  950,  20 
So.  221  [injury  from  defendant's  ma- 
chinery] ;  Davidson  v.  Davidson,  46 
Minn.  117,  48  N.  W.  560  [negligence 
cannot  be  presumed  merely  from  fall 
of  elevator  weights]  ;  Turnier  v. 
Lathers,  59  Hun,  623,  mem.;  13  N. 
Y.  Supp.  500  [elevator  rope  break- 
ing]. 

'  Reiss  V.  New  York  Steam  Co., 
128  N.  Y.  103,  28  N.  E.  24  [steam 
pipes  furnished  by  defendant  ex- 
ploded]. A  defect  in  a  highway  at  a 
particular  time  and  place,  is  not  to 
be  inferred  merely  from  the  fact  that 
an  injury  was  sustained  at  that  time 
and  place;  but  that  fact  may  be 
taken  into  consideration,  in  connec- 
tion with  the  other  facts  of  the  case 
(Church  V.  Cherryfield,  33  Me.  460; 
Sherman  v.  Kortright,  52  Barb.  267). 
The  condition  of  the  road  in  the 
immediate  vicinity  of  the  place  where 
the  accident  occurred  may  be  shown 
(Cox  V.  Westchester  Turnpike  Co., 
33  Barb.  414),  but  not  in  the 
"locality"  generally  (Ruggles  v. 
Nevada,  63  Iowa,  185 ;  see  Grand 
Rapids  V.  Wyman,  46  Mich.  516). 
In  an  action  against  a  railway  com- 
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must  also  prove  that  tlie  defendant  in  such  act  or  omis- 
sion violated  a  legal  duty  incumbent  upon  him.'  He 
must,  therefore,  prove  that  the  defendant  has  violated 
some  contract "  or  rule  of  law,^°  thus  infringing  upon  the 

pany,  for  injuries  to  cattle  on  its  227 ;  Roof  v.  Railroad  Co.,  4  S.  C. 
track  (unless  some  statute  declares  61;  see  §  432,  post). 
proof  of  injury  prima  facie  evidence  'Dubois  v.  Kingston,  102  N.  Y. 
of  negligence),  proof  that  the  cattle  219,  6  N.  E.  273;  McGrath  v.  Hud- 
were  injured  by  the  defendant's  son  River  R.  Co.,  32  Barb.  144; 
engines  is  not  enough  (Sneesby  v.  Terry  v.  N.  Y.  Central  R.  Co.,  22  Id. 
Lancashire,  etc.  R.  Co.,  L.  R.  9  Q.  B.  574;  Robinson  v.  Fitchburg,  etc.  R. 
263;  I  Q.  B.  Div.  42;  Bradley  v.  Co.,  7  Gray,  92;  Tourtellot  v.  Rose- 
Buffalo,  etc.  R.  Co.,  34  N.  Y.  427;  brook,  II  Mete.  460;  Lester  v.  Pitts- 
Tracy  v.  Troy,  etc.  R.  Co.,  38  Id.  ford,  7  Vt.  158;  Allen  v.  Willard, 
433;  Perkins  v.  Eastern  R.  Co.,  29  57  Pa.  St.  374;  M'Cully  v.  Clarke, 
Me.  307;  Maynard  v.  Boston,  etc.  R.  40  Id.  309;  Baltimore,  etc.  R.  Co., 
Co.,  115  Mass.  458;  Baxter  v.  Bos-  v.  Bahrs,  28  Md.  647;  Freeh  v. 
ton,  etc.  R.  Co.,  102  Id.  383;  White  Philadelphia,  etc.  R.  Co.,  39  Id.  574; 
v.  Concord  R.  Co.,  30  N.  H.  207 ;  State  v.  Philadelphia,  etc.  R.  Co.,  60 
Smith  V.  Eastern  R.  Co.,  35  Id.  357 ;  Id.  555 ;  Herring  v.  Wilmington,  etc. 
Hook  V.  Worcester,  etc.  R.  Co.,  58  R.  Co.,  10  Ired.  Law,  402;  Bachelder 
Id.  251;  Bulkley  v.  N.  Y.  &  New  v.  Heagan,  18  Me.  32;  Beaulieu  v. 
Haven  R.  Co.,  27  Conn.  479 ;  Lindsay  Portland  Co.,  48  Id.  291;  Mobile,. 
V.  Connecticut,  etc.  R.  Co.,  27  Vt.  etc.  R.  Co.  v.  Thomas,  42  Ala.  672; 
643;  Quimby  v.  Vermont  Central  R.  Fuller  v.  Citizens'  Bank,  15  Fed. 
Co.,  23  Id.  387;  Vandegrift  v.  Redi-  875;  Crandall  v.  Goodrich  Transp. 
ker,  22  N.  J.  Law,  185;  Price  v.  New  Co.,  16  Id.  75;  Crew  v.  St.  Louis,  etc. 
Jersey,  R.  etc.  Co.,  31  Id.  229,  32  Id.  R.  Co.,  20  Id.  87;  Button  v.  Frink, 
19;  Galpin  v.  Chicago,  etc.  Co.,  19  51  Conn.  342;  Illinois  Central  R. 
Wis.  637;  McCandless  v.  Chicago,  Co.  v.  Cragin,  71  111.  177;  Terre- 
etc.  R.  Co.,  45  Id.  365 ;  Turner  v.  St.  Haute,  etc.  R.  Co.  v.  Augustus,  21  Id. 
Louis,  etc.  R.  Co.,  76  Mo.  261;  186;  Wabash,  etc.  R.  Co.  v.  Locke, 
Orange,  etc.  R.  Co.  v.  Miles,  76  Va.  112  Ind.  404;  14  N.  E.  391;  Michi- 
773;  Campbell  v.  Atlantic,  etc.  R.  gan  Central  R.  Co.  v.  Coleman,  28- 
Co.,  4  Hughes  C.  C.  170;  Chicago,  Mich.  440;  Norfolk,  etc.  R.  Co.  v. 
etc.  R.  Co.  v.  Patehin,  16  111.  198;  Ferguson,  79  Va.  241,  and  cases  cited 
Great  Western  R.  Co.  v.  Morthland,  under  §§  8-13,  25-27,  ante. 
30  Id.  451;  Indianapolis,  etc.  R.  Co.  °McCaldin  v.  Parke,  142  N.  Y. 
V.  Means,  14  Ind.  30;  Schneir  v.  564,  37  N.  E.  662  [plaintiff's  vessel, 
Chicago,  etc.  R.  Co.,  40  Iowa,  337;  while  under  charter  by  defendant, 
Grand  Rapids  R.  Co.  v.  Judson,  35  struck  a  rock  on  approaching  de- 
Mich.  507;  Mobile,  etc.  R.  Co.  v.  fendant's  wharf;  plaintiff  held 
Hudson,  50  Miss.  572;  Bethje  v.  bound  to  show  contract  to  furnish 
Houston,  etc.  R.  Co.,  26  Tex.  604).  sufficient  depth  of  water];  Arent  v. 
See  §  419,  post.  The  rule  is  other-  Squire,  I  Daly,  347.  Compare  Wat- 
wise  in  South  Carolina  (Murray  v.  son  v.  Bauer,  4  Abb.  N.  S.  273. 
So.   Carolina  R.   Co.,   10  Rich.  Law,  "See  cases  cited  under  §  13,  ante.- 
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plaintiff's  known  rights;"  or  else  he  must  prove  facts 
and  circumstances,  from  which  it  can  be  ascertained  with 
reasonable  probability  what  particular  precaution  the 
defendant  ought  to  have  taken  but  did  not  take.^^  If  a 
defect  was  not  obvious,  there  must  be  some  evidence  from 
which  it  can  be  inferred  how  it  might  and  ought  to  have 
been  discovered.^^  He  must  also  prove  facts  from  which 
it  can  fairly  be  inferred  that  the  defendant 's  negligence 
was  the  cause,^^  and  the  proximate  cause,^''  of  the  injury. 

"  See  §  27,  ante.  defendant  to  show  that  no  other  de- 

"  Daniel   v.    Metropolitan   R.    Co.,  feet  could  have  produced  the  injury 

L.  R.  3  C.  P.  216,  591,  5  H.  L.  45.  (Lennon  v.  Rawitzer,  57  Oonn.  583, 

In  that  case,  Willes,  J.,  said :     "  It  is  19    Atl.    334).      Where    mismanage- 

necessary  for  the  plaintiff  to  estab-  ment  of  the  engine  which  set  the  fire 

lish    *     *     *     reasonable   probability  was  the  only  negligence  alleged,  de- 

that  the  accident  resulted  from  the  fendant  was  not  obliged  to  prove  that 

want  of  some  precaution  which  the  the    engine    was    in    good    condition 

defendant  might  and  ought  to  have  (Atchison,   etc.   R.   Co.  v.  Ayers,   56 

resorted  to;  and  I  go  further  and  say  Kans.   176,  42  Pac.  722). 

that   the  plaintiff  should   also  show  "  De  Graff  v.  N.  Y.  Central  R.  Co., 

with  reasonable  certainty  what  par-  76  N.  Y.  125. 

ticular   precaution  should  have  been  "  Cochran  v.   Dinsmore,   49   N.   Y. 

taken."      This    language    was    cited  249;  Dobbins  v.  Brown,  119  Id.  188, 

with  approval  in  Hayes  v.  Michigan  23   N.   E.   537;    Geoghegan   v.   Atlas 

Central   R.   Co.,   Ill   U.   S.   228,   and  Steamship    Co.,    146    N.    Y.    369,    40 

in  Philadelphia,  etc.  R.  Co.  v.  Steb-  N.  E.  507.     Plaintiff  is  not  bound  to 

bing,   62    Md.   504.      S.   P.,   Williams  show  the  precise  cause;  it  is  enough 

V.    Great   Western    R.    Co.,    L.    R.    9  if  he  shows  the  injury  to  be  attribu- 

Exch.  157;  Railroad  Co.  v.  Stout,  17  table  to  one  or  other  of  several  causes 

Wall.  657;  Randall  v.  Baltimore,  etc.  (e.  g.,  sparks  from  one  or  other  of 

R.  Co.,  109  U.  S.  478;  Lovegrove  v.  defendant's  locomotives),  for  each  of 

Brighton,  etc.  R.  Co.,  16  C.  B.  N.  S.  which  defendant  is  responsible    (Be- 

069.     The  judgment  given  by  Willes,  vier  v.  Delaware,  etc.  Canal  Co.,   13 

J.,    was    reversed,   but   this   doctrine  Hun,   254,   257).      But  where   goods 

was  distinctly  affirmed.    S.  P.,  Kelly  were  injured  by  two  different  causes 

V.   Sea  Beach  R.   Co.,   109  N.  Y.  44,  for  only  one  of  which  defendant  is 

15  N.  E.  879.    Plaintiff  cannot  show  responsible,   the   burden   of   proof   is 

that     other     fastenings     could     have  on  plaintiff  to  show  that  the  damage 

been  used,  without  proof  that  they  was   occasioned  by  the  latter  cause 

were   in   common  use    (McCarthy  v.  (Priest  v.  Nichols,    116  Mass.   401; 

Boston  Duck  Co.,  165  Mass.  165,  42  Snider  v.  New  Orleans,  etc.  R.  Co., 

N.   E.   568).     Where   the   complaint  48   La.   Ann.   1,   18   So.   695.     s.   p., 

specifies    the    negligence    complained  Searles  v.  Manhattan  R.  Co.,  101  N. 

of,  and  the  court  finds  that  the  de-  Y.  661). 

fects  claimed  could  not  have  caused  "Holbrook  v.   Utica,   etc.   R.   Co., 

the  accident,  it  is  not  incumbent  on  12  N.  Y.  236;  Kelsey  v.  Jewett,  28 
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Mere  surmise  or  conjecture,  on  any  of  these  points,  will 
not  do." 

§  58.  Burden  of  proof  does  not  shift,  but  burden  or 
weight  of  evidence  on  particular  issues  does.  —  The  am- 
biguity of  the  phrase  "  burden  of  proof  "  lies  in  its  use 
to  express  either  a  result  of  the  evidence  or  the  means 
of  reaching  such  result.  This  indifferent  use  has  led  to 
confusion  in  discussion.  "  Burden  of  proof,  as  a  phrase, 
means  therefore  either:  (1)  The  necessity  of  establish- 
ing a  certain  fact  or  set  of  facts  which  preponderates  to 
a  legally  required  extent,  or  (2),  the  necessity  which 
exists  on  a  party  at  a  particular  time  during  a  trial  to 
create  a  prima  facie  case  in  his  own  favor  or  to  over- 
throw one  when  created  against  him. ' '  "     The  learned 

Hun,  51;  Philadelphia,  etc.  E.  Co.  v.  (1903)  ;  Amer.  Hoist,  etc.  Co.  v. 
Boyer,  97  Pa.  St.  91;  Fox  v.  Borkey,  Hall,  110  111.  App.  463  (1903)  ; 
126  Id.  164,  17  Atl.  604;  Pennsyl-  Kelch  v.  State,  55  Ohio  St.  146,  45 
vania  Co.  v.  Hensil,  70  Ind.  569;  N.  E.  6,  60  Am.  St.  Rep.  680,  39 
Crandall  v.  Goodrich  Transp.  Co.,  16  L.  R.  A.  737  (1895)  ;  Willis  v.  Chan- 
Fed.  75.  See  §  54,  ante.  To  entitle  ning,  90  Tex.  617,  40  S.  W.  395,  59 
him  to  recover  the  plaintiff  must  Am.  St.  Rep.  842  (1897). 
show  by  a  preponderance  of  the  evi-  "Dobbins  v.  Brown,  119  N.  Y.  188, 
denee  the  defendant's  wrongful  act  23  N.  E.  537  [unsafe  machinery], 
or  omission  constituting  a  breach  of  Recovery  for  explosion  of  a  boiler 
duty  towards  him  and  that  he  was  cannot  be  had,  though  an  inexperi- 
proximately  injured  thereby.  Pre-  enced  man  had  been  placed  in  charge, 
ponderance  "  simply  means  the  it  being  shown  that  the  explosion 
greater  weight  of  evidence "  ( Bryan  was  not  due  to  his  negligence,  and 
V.  Chicago,  etc.  Ry.  Co.,  464,  19  N.  the  cause  being  left  to  mere  conjeo- 
W.  295  (1884).  See  also  Hoffman  V.  ture  (Brunner  v.  Blaisdell,  25  Pa. 
Land,  111  Mich.  156,  69  N.  W.  231  St.  170,  32  Atl.  607).  In  an  action 
(1894).  It  has  sometimes  been  for  injuries  caused  by  defendant's 
held  that  a  preponderance  which  frightening  plaintiff's  horse  and 
"  satisfies  "  or  "  reasonably  satisfies  "  causing  it  to  run  away,  the  defend- 
the  jury  is  required  (Kansas  City,  ant  is  entitled  to  have  the  jury 
etc.  Ry.  Co.  v.  Henson,  132  Ala.  528,  charged,  literally  or  in  substance, 
31  So.  590  (1902)  ;  MoKean  v.  Chi-  that  no  recovery  could  be  had  with- 
cago,  etc.  Ry.  Co.,  94  Wis.  477,  69  out  proof  to  their  satisfaction  that 
N.  W.  175,  59  Am.  St.  Rep.  910,  35  the  frightening  of  the  horse  was  the 
L.  R.  A.  252  (1894)  ;  Louisville,  etc.  cause  of  the  accident  (Mitchell  v. 
Ry.  Co.  V.  White,  100  Fed.  239,  40  Turner,  149  N.  Y.  39,  43  N.  E.  403). 
C.  0.  A.  352  (1900).  Con*ra,  Carter  "If  merely  conjectural  the  case 
V.  Fulgham,  134  Ala.  238,  32  So.  684  should  not  be  submitted  to  the  jury 
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writer  of  the  article  from  wMcli  this  extract  is  taken  pro- 
ceeds with  excellent  acumen  to  discuss  the  law  arising 
from  the  use  of  the  phrase  in  the  latter  sense  under  the 
head  of  ' '  Burden  of  Evidence  ' '  while  applying  the  term 
"  burden  of  proof  "  to  the  necessity  of  finally  estab- 
lishing the  fact  or  facts  in  issue.  The  burden  of  proof 
in  the  latter  sense,  its  proper  use,  never  shifts."  The 
plaintiff  is  not  bound  to  prove  more  than  enough  to  raise 
a  fair  presumption  ^®  of  negligence  on  the  part  of  the  de- 

( Powers  V.  Pere  Marquette  Ry.  Co.,  not    change    in    any    aspect    of    the 

143    Mich.    379,    106    N.    W.    1117  cause  though  the  latter  shifts  from 

( 1906 )  ;    Waters   Pierce    Oil    Co.   v.  side  to  side  in  the  progress  of  a  trial 

Van  Elderen,  137  Fed.  557,  70  C.  C.  according  to  the  nature  and  strength 

A.    255     (1905);    Cowfield   v.    Ashe-  of  the  proofs  offered  in   support  or 

ville  St.  Ry.   Co.,   11   N.   C.  597,   16  denial  of  the  main  fact  to  be  estab- 

S.   E.   703    (1893).  lished  "  (Central  Bridge  Cor.  v.  But- 

"Per    Baldwin,    Justice:       "The  ler,   2   Gray,   132).     See,   also,  Wil- 

term   '  burden  of   proof '   is   an   am-  liams  v.   Casebeer,    126   Cal.   77,   58 

biguous  one.     It  may  be  used  to  in-  Pac.  380   (1907)  ;  Heinman  v.  Herd, 

dicate    the    burden    which    rests    on  62  N.  Y.  448;   Blanchard  v.  Young, 

every  party  to  a  cause,  presenting  a  11  Cush.  345;  Clarlc  v.  Hills,  67  Tex. 

claim  for  relief  or  pleading  in  avoid-  141 ;  St.  Louis,  etc.  Ry.  Co.  v.  Parks, 

anee,  or  going  forward,  if  he  is  met  97  Tex.  131,  76  S.  W.  740  (1903). 
by  a  traverse,  and  establishing  what       "  But  to  be  suflScient  to  sustain  a 

is  well   defined  by  an  authoritative  verdict,    this    presumption    must    lae 

writer  on  the  law  of  evidence   (who  the    conelusion    from    facts    proved 

has   done   much   towards    setting   it  or  admitted,  and  not  a  presumption 

in  a  scientific  form)  as  the  total  pro-  from   a   presumption    (Philadelphia, 

position    or    series    of    propositions  etc.   R.    Co.   v.   Henrice,   92   Pa.    St. 

which    constitute   his    disputed    case  434;   Gillespie  v.  McGowan,   100  Id. 

(Thayer's    Preliminary    Treatise    on  144;     Northern    Central    R.    Co.    v. 

Evidence,  380).    It  may  also  be  used  State,    54    Md.     113;     Sorenson    v. 

to    denote    a    duty    cast   by   law   on  Menasha,  etc.  Co.,  56  Wise.  338).    In 

one    party    to   meet    and    rebut   the  actions   for   damages   caused  by  fire 

effect  of  some  piece  of  evidence  intro-  communicated  from  defendant's  loco- 

duced  by  the  other  by  proof  of  what  motive,  the  burden  has  been  held  in 

may  suffice  to  overbear  it  in  the  mind  some    courts    to    be    on    plaintiff   to 

of  the  trior"    (Baxter  v.   Camp,  71  prove  more  than  this  origin  of  the 

Conn.  245,  41  Atl.  803,  71  Am.   St.  fire    (Gandy  v.  Chicago,  etc.  R.  Co.; 

Rep.   166,  42  L.  R.  A.  514    (1898).  30   Iowa,   420;    Albert  v.   Northern^ 

Per  Bigelow,  Justice:    "The  'burden  etc.  R.  Co.,  98  Pa.  St.  316;  Philadel 

of  proof  and  the  weight  of  evidence  phia,  etc.  R.   Co.  v.  Yerger,   73   Id 

are  veiy  different  things.     The  for-  121 ;  Henderson  v.  Philadelphia,  etc, 

mer  remains  on  a  party  affirming  the  R.  Co.,  144  Id.  461,  22  Atl.  851 ;  In 

fact  in  support  of  his  case,  and  does  dianapolis,  etc.  R.  Co.  v.  Paramore, 
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f endant  and  of  resulting  injury  to  himself.  Having  done 
this,  he  is  entitled  to  recover,  unless  the  defendant  pro- 
duces evidence  sufficient  to  rebut  this  presumption.^"  It 
has  sometimes  been  held  not  sufficient  for  the  plaintiff  to 


31  Ind.  143;  RuflFner  v.  Cincinnati, 
etc.  R.  Co.,  34  Ohio  St.  96).  But  in 
other  States,  this  evidence  casts  the 
burden  on  the  defendant  to  disprove 
negligence.  Neiv  York:  Case  v. 
Northern  Central  R.  Co.,  59  Barb. 
644;  Sheldon  v.  Hudson  River  R. 
Co.,  14  N.  Y.  218;  Field  v.  N.  Y. 
Central  R.  Co.,  32  Id.  339.  Missouri: 
Coale  V.  Hannibal,  etc.  R.  Co.,  60  Mo. 
227;  Palmer  v.  Missouri  Pacific  R. 
Co.,  76  Id.  217;  Bedford  v.  Hannibal, 
etc.  R.  Co.,  46  Id.  456.  Compare 
Smith  v.  Hannibal,  etc.  R.  Co.,  37 
Id.  287.  Tennessee:  Simpson  v. 
East  Tennessee  R.  Co.,  5  Lea,  456. 
Wisconsin:  Spaulding  v.  Chicago, 
etc.  R.  Co.,  30  Wis.  110,  33  Id.  582. 
By  statute  in  Maryland,  Illinois, 
Iowa,  Arkansas  and  Utah,  the  bur- 
den is  placed  on  railroad  companies 
to  disprove  negligence  in  cases  of  fire 
communicated  by  sparks  from  en- 
gines (see  Annapolis,  etc.  R.  Co.  v. 
Gantt,  39  Md.  115;  Baltimore,  etc. 
R.  Co.  v.  Shipley,  39  Id.  251;  Chi- 
cago, etc.  R.  Co.  V.  Clampit,  63 
111.  95;  Pittsburgh,  etc.  R.  Co.  v. 
Campbell,  86  Id.  443 ;  Toledo,  etc.  R. 
Co.  V.  Larmon,  67  Id.  68 ;  Slosson  v. 
Burlington,  etc.  R.  Co.,  51  Iowa, 
294;  Small  v.  Chicago,  etc.  R.  Co., 
50  Id.  338 ;  Engle  v.  Chicago,  etc.  R. 
Co.,  77  Id.  661,  37  N.  W.  6;  Tilley  v. 
St.  Louis,  etc.  R.  Co.,  49  Ark.  535,  6 
S.  W.  8 ;  Anderson  v.  Wasatch,  etc. 
R.  Co.,  2  Utah,  518).  See  §  671, 
post.  The  fact  that  the  roof  fell 
while  defendant  was  raising  it  was 
sufficient  evidence  of  defendant's 
negligence  in  executing  the  work  to 
go  to  the  jury    (Barnowski  v.  Hel- 


son,  89  Mich.  523,  50  N.  W.  989). 
As  to  when  an  inference  that  dece- 
dent came  to  his  death  through  hav- 
ing touched  uninsulated  wire  was 
justified,  see  Suburban  Electric  Co.  v. 
Nugent,  58  N.  J.  Law,  658,  34  Atl. 
1069.  What  evidence  will  sustain  a 
verdict  on  a  charge  of  negligent  lay- 
ing of  rails,  see  Woodman  v.  Metro- 
politan R.  Co.,  149  Mass.  335,  21 
N.  E.  482.  As  to  burden  of  proof  in 
statutory  actions  against  railroad 
companies  for  injuries  from  opera- 
tion of  locomotives,  cars  and  ma- 
chinery, see  Central  R.  Co.  v.  Small, 
80  Ga.  519,  5  S.  E.  794;  Savannah, 
etc.  R.  Co.  v.  Phillips,  90  Ga.  829, 
17  S.  E.  82;  Hamlin  v.  Yazoo,  etc. 
R.  Co.,  72  Miss.  39,  16  So.  877; 
Mobile,  etc.  R.  Co.  v.  Holborn,  84 
Ala.  133,  4  So.  146,  and  against  rail- 
road companies  for  injuries  to  ani- 
mals from  neglect  to  fence  track, 
etc.,  see  §  421,  post,  and  for  injuries 
to  persons  from  neglect  of  statutory 
precautions,  see  §  467,  post. 

"'  Pennsylvania  Canal  Co.  v.  Bent- 
ley,  66  Pa.  St.  30;  Sullivan  v.  Union 
R.  Co.,  7  N.  Y.  App.  Div.  238,  40  N. 
Y.  Supp.  84.  See  also  Mullen  v.  St. 
John,  57  N.  Y.  567;  Atchison,  etc. 
R.  Co.  v.  Bales,  16  Kans.  252;  Ken- 
dall V.  Boston,  118  Mass.  234;  McKee 
V.  Bidwell,  74  Pa.  St.  218;  Toledo, 
etc.  R.  Co.  V.  O'Connor,  77  111.  391; 
Correll  v.  Burlington,  etc.  R.  Co.,  38 
Iowa,  120;  Grey  v.  Mobile  Trade  Co., 
55  Ala.  387 ;  Ficken  v.  Jones,  28  Cal. 
618  [plaintiff  lawfully  in  street  in- 
jured by  defendant's  cattle  driven 
there] . 
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establish  a  probability  of  tbe  defendant's  fault ;^^  but 
this  is  going  too  far.  If  the  facts  proved  make  it  proba- 
ble that  the  defendant  violated  his  duty,  it  is  for  the  jury 
to  decide  whether  he  did  so  or  not.  To  hold  otherwise 
would  be  to  deny  the  value  of  circumstantial  evidence. 
As  already  stated,  the  plaintiff  is  not  bound  to  prove  his 
case  beyond  a  reasonable  doubt ;  ^^  and,  although  the  facts 
shown  must  be  more  consistent  with  the  negligence  of  the 
defendant  than  with  the  absence  of  it,  they  need  not  be 
inconsistent  with  any  other  hypothesis.^'  It  is  well  set- 
tled that  evidence  of  negligence  need  not  be  direct  and 
positive.^*  Circumstantial  evidence  is  sufficient.^^  In 
the  nature  of  the  case,  the  plaintiff  must  labor  under  diffi- 
culties in  proving  the  fact  of  negligence ;  and  as  that  fact 
itself  is  always  a  relative  one,  it  is  susceptible  of  proof 
by  evidence  of  circumstances  bearing  more  or  less  di- 
rectly upon  the  fact  of  negligence,  a  kind  of  evidence 
which  might  not  be  satisfactory  in  other  classes  of  cases. 


^  Sheldon  v.  Hudson  River  K.  Co., 
29  Barb.  226;  Lehman  v.  Brooklyn, 
29  Id.  234.  See,  too,  Beaulieu  v. 
Portland  Co.,  48  Me.  291.  "  So  much 
of  the  instruction  as  lays  down  the 
proposition  that  in  order  to  recover 
for  future  consequences  they  must 
be  '  reasonably  certain '  to  ensue  is 
incorrect.  Certainty  means  the  ab- 
sence of  doubt,  and  the  proposition 
means  that  the  jury  should  be 
satisfied  of  their  occurrence  beyond 
a  reasonable  doubt.  We  think  the 
evidence  should  show  a  reasonable 
probability"  »  *  *  "and  that 
it  need  show  no  more  *  *  * " 
(Gulf,  etc.  Ry.  Co.  v.  Harriet,  80 
Tex.  73,  15  S.  W.  556  (1891).  See 
also  Leggett  v.  Illinois  Central  Ry. 
Co.,  72  111.  App.  577,  and  Allen  v. 
Murray,  87  Wis.  41,  57  N.  W.  979 
(1891). 

==  Seybolt  v.  N.  Y.,  Lake  Erie,  etc. 
R.  Co.,  95  N.  Y.  582;  Quaife  v.  Chi- 
[Law  of  Neg.    Vol.  I  —  9] 


cago,  etc.  R.  Co.,  48  Wis.  513; 
Johnson  v.  Agricultural  Ins.  Co.,  25 
Hun,  251;  Hay.g  v.  Gallagher,  72  Pa. 
St.  136  [plaintiff,  found  hurt  under 
bridge,  said  he  had  fallen  from 
bridge,  but  manner  of  his  fall  was 
not  shown;  case  for  jury].  See  § 
57,  ante. 

''"Toomey  v.  Brighton  R.  Co.,  3 
C.  B.  N.  S.  146,  150.  "  The  plaintiff 
is  not  bound  to  prove  his  case  so 
clearly  as  to  exclude  the  possibility 
of  any  other  theory  "  ( Whitney  v. 
Clifford,  57   Wis.   156). 

^*  Direct  and  positive  evidence  is 
not  required.  Any  circumstance 
from  which  negligence  may  be  rea- 
sonably inferred  may  be  sufficient 
(Atchison,  etc.  R.  Co.  v.  Brassfield, 
51  Kans.  167,  32  Pac.  814;  Cincin- 
nati, etc.  R.  Co.  v.  McMullen,  117 
Ind.  439,  20  N.  E.  287). 

^  Circumstantial  evidence  alone 
may  authorize   the   finding  of  negli- 


§    58aJ  EVIDENCE.  130 

open  to  clearer  proof.  This  is  on  the  general  principle 
of  the  law  of  evidence,  which  holds  that  to  be  sufficient  or 
satisfactory  evidence,  which  satisfies  an  unprejudiced 
mind.^"  Proof  that  similar  accidents  do  not  happen  from 
similar  things,  when  properly  managed,  is  competent  to 
raise  a  presumption  of  negligence,  where  an  accident  has 
happened.^' 

§  58a.  Res  ipsa  loquitur.  —  This  maxim  is  peculiar  to 
the  law  of  negligence.  It  is  more  frequently  applied  to 
passenger  cases,  but  not  exclusively  so.  Its  meaning  and 
the  rationale  on  which  it  rests  are  simple  enough,  but 
their  consideration  may  well  be  preceded  by  a  brief  ref- 
erence to  the  law  of  presumptions  of  fact,  which  branch 
of  the  law  of  evidence  the  maxim  belongs. 

A  presumption  of  fact  is  an  inference  or  conclusion  of 
the  existence  or  non-existence  of  some  fact  drawn  from 
other  facts  in  evidence.  It  is,  or  may  be,  thus  presumed 
because  "it  is  the  probable  inference  which  common 
sense,  enlightened  by  human  knowledge  and  experience, 
draw  from  the  connection,  relation  and  coincidence  of 
facts  and  circumstances  with  each  other."  The  facts 
and  circumstances  from  which  the  inference  arises  must 
themselves  be  established  by  direct  evidence,  and  this  pre- 
cludes resting  one  inference  on  another.  The  rule  dis- 
penses with  direct  evidence  of  the  fact  inferred  because, 
in  the  first  instance,  the  inference  is  so  natural  as  to  ren- 
der it  unnecessary.      It  is  always  rebuttable.      In  the 

gence    (Jacksonville,   etc.    R.    Oo.   v.  48  Vi^is.  513;  Wood  v.  Chicago,  etc. 

Peninsular,  etc.  Mfg.  Co.,  27  Fla.  1.  E.  Co.,  51  Id.  196;  Illinois  Central  v. 

157,  9  So.  661).  Cragin,  71  111.  177;  McKissoek  v.  St. 

^Gandy   v.    Chicago,    etc.    R.    Co.,  Louis,    etc.    R.    Co.,     73    Mo.    456; 

30    Iowa,    421;    Garrett   v.    Chicago,  Buesehing   v.    St.    Louis    Gas    Light 

etc.  R.  Co.,  36  Id.  123;  Hart  v.  Hud-  Co.,  73  Id.  219;   Kelly  v.  Hannibal, 

son   R.   Bridge   Co:,    80   N.   Y.    622;  etc.  R.  Co.,  70  Id.  604;  Lackawanna, 

Jones  V.  N.  Y.  Central,  etc.  R.  Co.,  etc.  R.  Co.  v.  Doak,  52  Pa.  St.  379. 

28  Hun,  364;  Lyons  v.  Rosenthal,  11  "Mason  v.  Tower  Hill  Co.,  83  Hun, 

Id.  46;  Nichols  v.  Smith,  115  Mass.  479,   32   N.   Y.   Supp.   36    [splice   in 

332;   Quaife  v.  Chicago,  etc.  R.  Co.,  rope]. 
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absence  of  rebutting  evidence  it  makes  a  prima  facie 
case,  where  the  inference  is  of  the  main  fact  to  be  estab- 
lished, and  will  support  a  verdict.  Whether  it  will  war- 
rant a  peremptory  instruction  is  to  be  determined  as  in 
other  cases  by  the  answer  to  the  question,  is  there  any 
other  reasonable  view  of  the  case  ?  The  inference  is  ordi- 
narily merely  one  which  the  jury  is  allowed  to  draw;  it 
is  not  constrained  to  find  in  favor  of  the  prima  facie 
case ;  that  depends  on  the  strength  of  the  inference,  i.  e., 
on  the  weight  of  the  evidence  supporting  it,  a  matter 
peculiarly  for  the  determination  of  the  jury. 

§  58b.  Does  not  arise  from  the  injury  itself,  but  from 
nature  of  its  cause.  —  An  inference  or  presumption  of 
negligence  arises  not  from  the  injury  itself,  as  has  some- 
times been  incorrectly  said,  but  from  the  very  nature  of 
the  cause  of  the  injury ;  in  such  case  it  is  said  the  efficient 
cause  of  the  injury  itself  declares  its  negligence  char- 
acter. This  is  the  doctrine  of  res  ipsa.  Certain  condi- 
tions must  concur.  The  causative  force  of  the  injury 
must  be  shown  to  be  controlled  by  the  defendant ;  it  must 
also  appear  that  there  was  no  other  equally  efficient 
proximate  cause.  If  from  the  nature  of  the  event  caus- 
ing the  injury  an  enquiry  naturally  arises  which  one  of 
two  or  more  persons,  acting  independently,  is  responsi- 
ble; or,  if  it  appear  that  the  injury  was  proximately 
caused  by  the  independent  acts  of  two  or  more  persons, 
the  application  of  the  maxim  is  excluded  by  its  terms. 
Finaly,  it  must  appear  that  the  cause  of  the  injury  was 
something  out  of  the  usual  order.^^  The  most  frequent 
application  of  the  doctrine,  as  stated,  is  to  passenger 
cases  because  the  passenger  of  necessity  passively  sub- 
mits himself  to  be  acted  upon  by  forces  exclusively  under 
the  carrier's  control.  The  derailment  of  a  train  by 
which  the  passenger  is  injured  is  generally  considered  a 

^"Ency.     of    Evidence     (Camp.    &    Street  (T.  A.),  Foundations  of  Legal 
Crowe),    Vol.     VIII,     871     et    seq.;   Liability,  Vol.   1,  p.   107  et  seq. 
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typical  case  of  res  ipsa.  How  far  this  view  has  been  con- 
firmed or  modified  by  the  decisions  will  be  discussed  in 
connection  with  the  subject  of  Railroads  and  Street  Rail- 
ways as  common  carriers  of  passengers.  The  doctrine 
has  been  applied  in  other  negligence  cases  by  the  courts, 
and,  sometimes,  without  being  expressed  eo  nomine. 
' '  Where  the  thing  is  shown  to  be  under  management  of 
the  defendant  or  his  servants,  and  the  acqident  is  such 
as  in  the  ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper  carb^t 
affords  reasonable  evidence,  in  the  absence  of  explana- 
tion by  the  defendants,  that  the  accident  arose  from  want 
of  proper  care."  -^  Where  a  landslide  occurred  in  a  cut, 
derailing  the  train  in  which  the  plaintiff  was  traveling  as 
a  passenger  and  injuring  him,  it  was  held,  by  the  Su- 
preme Court  of  the  United  States,  that  the  mere  fact  that 
a  wreck  was  so  caused  raised  a  prima  facie  presumption 
of  negligence,  for,  said  the  court,  it  was  the  duty  of  the 
company  so  to  construct  the  banks  of  its  cuts  as  that  they 
would  not  slide  by  reason  of  the  action  of  ordinary  nat- 
ural causes,  such  as  wet  weather  and  vibrations  due  to 
operations  of  trains. ' '  ^^ 

"It  is  not  the  injury,  but  the  manner  and  circum- 
stances of  the  injury,  that  justify  the  application  of  the 
maxim  and  the  inference  of  negligence.  If  a  passenger 
in  a  car  is  injured  by  striking  the  seat  in  front  of  him, 
that  of  itself  authorizes  no  inference  of  negligence.  If  it 
be  shown,  however,  that  he  was  precipitated  against  the 
seat  by  reason  of  the  train  coming  in  collision  with  an- 
other train,  or  in  consequence  of  the  car  being  derailed, 
the  presumption  of  negligence  arises.  The  "  res," 
therefore,  includes  the  attending  circumstances,  and,  so 
defined,  the  application  of  the  rule  presents  principally 
the  question  of  the  sufficiency  of  circumstantial  evidence 
to  establish,  or  to  justify  the  jury  in  inferring  the  exist- 

2"  Soott  V.  London  Docks  Co.,  3  H.  ^  Gleeson  v.  Va.  Mid.  Ey.,  140 
&  C.  596,  Earle,  C.  J.  U.  S.  435. 
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ence  of  the  traversible  or  principal  fact  in  issue,  the  de- 
fendant's negligence.  *  *  *  When  the  facts  and  cir- 
cumstances from  which  the  jury  is  asked  to  infer  negli- 
gence are  those  immediately  attendant  on  the  occurrence, 
v/e  speak  of  it  as  a  case  of  '  res  ipsa  loquitur,'  when  not 
immediately  connected  with  the  occurrence,  then  it  is  an 
ordinary  case  of  circumstantial  evidence. ' '  " 

§  59.  Res  ipsa  or  presumptions  of  negligence,  con- 
tinued. —  The  accident,  the  injury,  and  the  circumstances 
under  which  they  occurred,  are  in  some  cases  sufficient  to 
raise  a  presumption  of  negligence,  and  thus  cast  upon 
the  defendant  the  burden  of  establishing  his  freedom 
from  f ault.^^  Proof  of  an  injury,  occurring  as  the  proxi- 
mate result  of  an  act  of  the  defendant,  which  would  not 
usually,  if  done  with  due  care,  have  injured  any  one,  is 
enough  to  make  out  a  presumption  of  negligence.  When 
a  thing  which  causes  injury  is  shown  to  be  under  the 
.management  of  the  defendant,  and  the  accident  is  such 
as  in  the  ordinary  course  of  things  does  not  happen,  if 
those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation 
by  the  defendant,  that  the  accident  arose  from  a  want  of 
care.^^     So,  also :    ' '  "Where  it  is  shown  that  the  accident 

"Davis  V.  Galveston,  etc.  Ry.  Co.,  Brick    Co.,    117    Ga.    106,    43    S.    E. 

42  Tex.  App.  55   (1906).  443   (1903)  ;  Cincinnati,  etc.  Ry.  Co. 

'' Cummings   v.    National    Furnace  v.    South    Pork    Coal    Co.,    139    Fed. 

Co.,   60  V^is.   603;   Briggs  v.  Oliver,  528,   71    C.   C.   A.    316,    1    L.   R.   A. 

4   Hurlst.   &   C.   403;    Mullen  v.   St.  (N.  S.)   533   (1905)  ;  Sauer  v.  Eagle 

John,    57    N.    Y.    567 ;    Kearney    v.  Brewg.  Co.,  3  Cal.  App.  127,  84  Pac. 

Brighton,  etc.  R.  Co.,  L.  R.  6  Q.  B.  425    (1906);    Wood   v.    Wilmington 

761;  aff'g  s.  c,  5  Id.  411;  Byrne  v.  City  Ry.  Co.,  5  Pennw.    (Del.)    369, 

Boadle,  2  Hurlst.  &  C,  722.  64    Atl.     246     (1905);     Armour    v. 

«» Scott    V.    London    Docks    Co.,    3  Golkowska,   202   111.    144,    66   N.   E. 

Hurlst.  &  C,  596;  Seybolt  v.  N.  Y.,  1037     (1903);    Dean   v.    Tarrytown, 

Lake  Erie,  etc.  R.  Co.,  95  N.  Y.  562;  etc.   Ry.    Co.,   99   N.   Y.   Supp.   250, 

Butler    V.    Gushing,    46    Hun,    521;  113  App.  Div.  437    (1906);   Ross  v. 

Tuttle   v.    Chicago,    etc.    R.    Co.,    48  Double  Shoals  Cotton  Mills,  140  N. 

Iowa,  236  [where  satisfactory  expla-  C.    115,   52   S.   E.    121,    1    L.   R.   A. 

nation  was  given] ;  Chenall  v.  Palmer  (N.  S.)   298   (1905);  Richmond  Ry., 
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is  such  that  its  real  cause  may  be  the  negligence  of  the 
defendant,  and  that,  whether  it  is  so  or  not,  is  within  the 
knowledge  of  the  defendant,  the  plaintiff  may  give  the 
required  evidence  of  negligence,  without  himself  explain- 
ing the  real  cause  of  the  accident,  by  proving  the  circum- 
stances, and  thus  raising  a  presumption  that,  if  the  de- 
fendant does  not  choose  to  give  the  explanation,  the  real 
cause  was  negligence  on  the  part  of  the  defendant. ' '  ^* 

§  60.  Illustrations  of  presumptive  negligence  gener- 
ally. —  Not  only  is  it  evidence  of  negligence  to  show  that 
the  defendant  or  his  chattel  was  trespassing  on  the  plain- 
tiff's premises,  and  that  the  injury  occurred  in  conse- 
quence of  that  trespass,  but  it  is  also  sufficient  to  show 
that  something  belonging  to  the  defendant,  which  ought 
not  to  have  been  on  the  highway  at  the  time,  injured  the 
plaintiff  while  he  was  on  the  highway.  Thus,  the  falling 
of  cinders,^^  or  of  a  bolt  ^°  from  an  overhead  railroad,  or 
the  fall  of  overhead  telegraph  wires  upon  the  road  be- 
low ; "  the  fall  of  a  barrel  from  a  window,^^  or  of  bricks 

etc.    Co.   V.    Hudgins,    100   Va.   409,  ''Lowery  v.  Manhattan  E.  Co.,  99 

41    S.    E.    736    (1902)  ;    De    Yoe   v.  N.  Y.  158,  1  N.  E.  608.    But  not  so, 

Seattle  Elec.  Co.,  53  W^ash.  588,  104  where  only  one  cinder,  smaller  than 

Pac.    647     (1909)  ;     Eaton    v.    New  a  pinhead,  fell  in  plaintiff's  eye,  and 

York,  etc.   Ry.   Co.,   195   N.   Y.   267,  there    was    no    evidence    that    more 

88  N.  E.  378   (1909).  than  this  one  coal  ever  fell    (Wied- 

"Per     Channell,     B.,     Bridges     v.  mer  v.  N.  Y.  Elev.  R.  Co.,  114  N.  Y. 

North  London  R.  Co.,  L.  R.  6  Q.  B.,  462,  21   N.  E.   1041 ;   rev'g  41   Hun, 

377,  391.     But  this  rule  only  applies  284). 

where    the    evidence    is    such    as    to  '"Volkmar   v.    Manhattan   R.    Co., 

give  rise  to  a  presumption  of  negli-  134  N.  Y.  418,  31  N.  E.  870;  Hogan 

gence    by    the    defendant,    and    not  v.  Manhattan  R.  Co.,  149  N.  Y.  23, 

where  it  is   equally  consistent  with  43  N.  E.  403;  Maher  v.  Manhattan 

his  innocence   (Texas,  etc.  Ry.  Co.  v.  R.  Co.,  53  Hun,  506,  N.  Y.  Supp.  309. 

Kowsikowsiki,   125  S.  W.    (Tex.)    3  "Thomas   v.    Western   Union   Tel. 

(1910).     Where  an  injury  may  have  Co.,  100  Mass.  156;  Penn.  Tel.  Co.  v. 

resulted  from  one  of  two  causes,  for  Varnau    (Pa.)    15  Atl.   624;   Denver 

which   only   defendant   would   be   li-  Electric  Co.  v.  Simpson,  21  Colo.  371 ; 

able,  there  can  be  recovery    (Graefe  41   Pac.   499;    Larson  v.   Central   R. 

V.  St.  Louis,  etc.  Co.,  224  Mo.  232,  Co.,  56  111.  App.  263. 

123  S.  W.  835    (1909).  »» Byrne  v.  Boadle,  2  Hurlst.  &  C. 
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from  a  bridge  or  other  building,^"  is  sufficient  evidence 
of  negligence,  without  proving  actual  want  of  care  as  the 
cause  of  such  fall.  For,  on  such  a  state  of  facts,  the  pre- 
sumption is  that  the  defendant  has  violated  the  duty 
which  the  law  imposes  upon  him,  of  using  due  care  to 
keep  his  property  off  the  highway.^"  On  proof,  however, 
that  the  defendant  has  used  due  care  for  that  purpose, 
the  burden  of  evidence  is  upon  the  plaintiff  to  show  other 
negligence,*^  such,  for  example,  as  that  the  defendant  did 
not  use  a  proper  degree  of  care  to  control  his  property 
after  it  had  got  upon  the  highway.  So  the  fall  of  a 
building,*^  a  scaffold,*^  an  elevator,**  or  other  hoisting  ma- 
chinery,*' the  sudden  giving  way  of  the  door  of  a  railway 
carriage,*^  the  fall  of  a  gangway  plank  between  a  ship 
and  wharf,*'  or  the  explosion  of  a  boiler,**  is  presumptive 
evidence  of  negligence. 


Y22 ;  Scott  v.  London  Docks  Co.,  3  Id. 
596  [bag  coffee] ;  Dehring  v.  Corn- 
stock,  78  Mich.  153,  43  N.  W.  1049 
[bales  hay]. 

"  "  It  is  not  a  matter  of  common 
occurrence  for  bricks  to  come  loose 
and  to  fall  from  the  fabric  to 
■which  they  belong "  ( Kearney  v. 
London  and  Brighton  R.  Co.,  L.  E. 
5  Q.  B.  411,  6  Id.  759).  Where  one 
engaged  in  a  building  is  injured  by  a 
falling  brick,  in  the  absence  of  ex- 
planation by  the  contractor  doing  the 
brick  work,  it  will  be  presumed  that 
it  occurred  from  want  of  reasonable 
care  on  his  part  (Sheridan  v.  Foley, 
58  N.  J.  Law,  230,  33  Atl.  484). 

"Mullen  V.  St.  John,  57  N.  Y. 
567;  McKune  v.  Santa  Clara  Valley 
Mill,  etc.  Co.,  110  Cal.  480,  42  Pac. 
980. 

"  Searles  v.  Manhattan  R.  Co.,  101 
N.  y.  661,  5  N.  E.  66;  McCaig  v. 
Erie  R.  Co.,  8  Hun,  599. 

*^  Mullen  V.  St.  John,  57  N.  Y. 
567;  Vincett  v.  Cook,  4  Hun,  318. 
Otherwise,  where  an  effort  is  being 


made  to  tear  down  a  building,  and 
it  merely  falls  before  it  is  expected 
to  fall  (Weideman  v.  Tacoma  R.  Co., 

7  Wash.  St.  517,  35  Pac.  414). 

"  See  Flynn  v.  Gallagher,  52  N.  Y. 
Superior,  524. 

"Moran  v.  Racine  Wagon  Co.,  74 
Hun,  454,  26  N.  Y.  Supp.  852;  Law- 
son  V.  Merrall,  69  Hun,  278,  23  N.  Y. 
Supp.  560;  Gerlaeh  v.  Edelmeyer, 
47  N.  Y.  Superior,  292.  In  Murphy 
V.  Hays  (68  Hun,  450,  23  N.  Y. 
Supp.  70)  held  otherwise,  as  against 
a  servant,  where  elevator  started  up 
suddenly. 

"Lyons  v.  Rosenthal,  11  Hun,  46. 

"  Gee  V.  Metropolitan  R.  Co.,  L.  R. 

8  Q.  B.  161. 

"Eagle  Packet  Co.  v.  Defries,  94 
HI.  598. 

"^Illinois  Central  R.  Co.  v.  Phillips, 
55  111.  194;  Bahr  v.  Lombard,  53  N. 
J.  Law,  233,  23  Atl.  167  [explosion 
oil  pipe]  ;  Grimsley  v.  Hankins,  46 
Fed.  400.  Evidence  sufficient  to  re- 
pel presumption ;  see  Reiss  v.  N.  Y. 
Steam  Co.,  128  N.  Y.  103,  28  N.  E. 
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§  60a.  Admissions  and  declarations.  —  An  admission 

by  either  party  personally,  out  of  court,  that  he  was  in 
fault,  is  entitled  to  great  weight,  but  is  not  necessarily 

24;  Losee  V.  Buchanan,  51  N.  Y.  476;  surrounding  the   transaction   do   not 

McMahon  V.  Davidson,  12  Minn.  357;  ordinarily   produce   injury,   that   the 

Kobinson  v.  N.  Y.  Central  R.  Co.,  20  occurrence  speaks  for  itself"    (Ross 

Blatchf.   338;    Rose   v.   Stevens,   etc.  v.  Double  Shoals  Cotton  Mills   (Sup. 

Transp.  Co.,  Id.  411;   Posey  v.  Sco-  Ct.  N.  C),  140  N.  C.  115,  52  S.  E. 

field,  10  Fed.  140.     Explosion  is  not  121,  1  L.  R.  A.   (N.  S.)   298   (1905). 

even   presumptive  evidence   of  negli-  It  is  sufficient  to  take  the   case   to 

gence  in  favor  of  the  operator  him-  the  jury  that  the  accident  is  such  as 

self    (Toledo,   etc.   R.    Co.   v.   Moore,  commonly  would  not  happen  if  due 

77   111.  217).     Compare  Caldwell  v.  care  was  used,  and  the  doctrine  ap- 

N.  J.  Steamboat  Co.,  56  Barb.  425 ;  plies  where  the   roof  of  a  car  blew 

afl'd    47    N.    Y.    282.      So    where    a  oflf  from  some   unaccountable   cause, 

safety  device  in  an  elevator  to  pre-  being  in  defendant's  possession   (Mc- 

vent  its  falling  failed  to  work   (Na-  Namara  v.  Boston,  etc.  Ry.  Co.,  202 

tional   Biscuit   Co.   v.   Wilson    (Ind.  Mass.  491,  89  N.  E.  131  (1909).    But 

App.),  80  N.  E.  33    (1907)~.     Where  it   has   been    held    in    the    following 

defendant    was    erecting    a   building  cases  that  the  facts  were  not  suffi- 

and   one   rightfully  on  the  premises  cient  to  give  rise  to  the  presumption 

was  struck  by  an  object  falling  from  of  negligence.     The  mere  fact  that  a 

above   (Melvin  v.  Pennsylvania  Steel  child    is    incapable    of    contributory 

Co.,    180   Mass.    196,    62   N.   E.    379  negligence    (Lee   v.    Jones,    181    Mo. 

(1902).     The  falling  of  defendant's  201,  79  S.  W.  927,  103  Am.  St.  Rep. 

wall  on  plaintiff's  house   (Scharff  v.  596    (1904).      The   sudden   breaking 

Southern    Illinois    Constr.    Co.,    115  of    machinery    properly    constructed 

Mo.  App.  157,  92  S.  W.  126   (1905).  (Robinson  v.  Chas.  Wriglit  &  Co.,  94 

Material     falling     into     the     street  Mich.    283,   53    N.    W.    938    (1892)  ; 

from   a   building   in   course   of   con-  Piehl  v.  Albany  Ry.,  51   N.  Y.   755, 

struction  (Wolf  v.  Amer.  Tract.  Co.,  30  App.  Div.  166,  aif'd  in  162  N.  Y. 

164  N.  Y.  30,  58  N.  E.  31,  51  L.  R.  A.  617,    57    N.    E.    1122     (1900).      The 

241    (1900).     The  fall  of  a  chimney  mere    fact    of    the    falling    of    iron 

(Travers  v.  Murray,  84  N.  Y.  Supp.  trusses  while  defendant  was  placing 

558,  87  App.  Div.  552    (1903).     The  them  in  a  building    (May  v.  Berlin 

fall   of   a  loaded  elevator    (EdWards  Bridge  Co.,  60  N.  Y.  Supp.  550,  43 

V.  Mfg.  Bldg.   Co.,  27  R.  I.  248,  61  App.  Div.  569  (1899).    The  explosion 

Atl.     646,     114    Am.     St.     Rep.     37  of   a   hot   water    heating    apparatus 

(1905).     Fall  of  window  of  a  rail-  (Kirby   v.    President   Del.    &   H.    C. 

way  coach  on  plaintiff's  hand   (Car-  Co.,   62  N.  Y.   Supp.   1110,   48  App. 

roll  v.  Chicago,  etc.  Ry.  Co.,  99  Wis.  Div.    636     (1900).      The    fall    of    a 

399,   75   N.    W.    176    (1898).      In   a  pile  of  lumber  stacked  in  the  usual 

case  of  the  sudden  and  unaccountable  manner    (Nigro  v.  Wilson,  99  N.  Y. 

starting  of  machinery,  it  was  said:  Supp.  344,  50  Mise.  656  (1906).    The 

"It  is  only,  as  here,  when  there  is  mere  fact  of  two  young  men  killed 

no  direct  evidence  of  a  defect  in  the  on  a  railway  track  gives  rise  to  no 

machine,  and  the  physical  conditions  presumption   that   a   proper   lookout 
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conclusive  against  him.*^     But  admissions  by  a  husband 

against  Ms  wife,^"  by  a  wife  against  her  husband,"  or  by 
a  servant  against  his  master,^^  are  not  competent  evi- 
dence. Declarations  of  any  person  engaged  in  the  trans- 
action, including  the  plaintiff,  are  admisible  against  the 
defendant,  when  part  of  the  res  gestae;  ^^  but  to  be  so 

was  not  kept,  or  that  the  failure  to  "^  Stillwell  v.  N.  Y.  Central  E,.  Co., 
keep  a  proper  lookout  was  the  proxi-  34  N.  Y.  29.  Compare  Louisville, 
mate  cause  of  their  death,  causal  etc.  E.  Co.  v.  Richardson,  66  Ind.  43 ; 
connection  being  alleged  but  un-  Fitzgerald  v.  Weston,  52  Wis.  354. 
proven,  negligent  act  cannot  be  pre-  ^^Luby  v.  Hudson  Riv.  E.  Co.,  17 
sumed  (Texas  &  Pac.  Ry.  Co.  v.  N.  Y.  131 ;  Hamilton  v.  N.  Y.  Cen- 
Shoemaker,  98  Tex.  451,  84  S.  W.  tral,  etc.  R.  Co.,  51  Id.  100;  Butler 
1049  (1905).  The  falling  of  ma-  v.  Manhattan  R.  Co.,  143  Id.  417,  38 
terial  in  the  street  from  a  building  N.  E.  454.  Declarations  of  defend- 
where  seven  different  contractors  em-  ant's  servant,  at  the  time  of  the 
ployed  250  men,  furnished  no  evi-  accident,  that  plaintiff  was  not  to 
denee  against  any  particular  con-  blame  (Lane  v.  Bryant,  9  Gray,  245), 
tractor  (Wolf  v.  Amer.  Tract.  Co.,  or  made  afterwards  as  to  cause  of 
164  N.  Y.  30,  58  N.  E.  31,  51  L.  E.  A.  the  accident  (Alabama,  etc.  R.  Co.  v. 
241  (1900).  The  mere  finding  of  a  Hawk,  72  Ala.  112;  Aldridge  v.  Mid- 
torpedo  on  the  track  by  children  land  Furnace  Co.,  78  Mo.  559 ;  Mc- 
without  discretion  (Obertoni  v.  Bos-  Guerty  v.  Hale,  161  Mass.  51,  36  N. 
ton,  etc.  R.  Co.,  186  Mass.  481,  71  E.  682),  are  inadmissible.  But  what 
N.  E.  980,  67  L.  R.  A.  422    (1904).  was     said    by    defendant's    foreman 

"  Zemp  V.  Wilmington,  etc.  R.  Co.,  when   the   accident  was   reported   to 

9  Rich.  Law,  84.     Compare  Cooper  v.  him  has  been  held  competent  as  res 

Chicago,   etc.  E.   Co.,  44  Iowa,   134;  gestce  (Wabash  Western  E.  v.  Brow, 

Ohio,  etc.  R.  Co.  v.  Hammersley,  28  13  C.  C.  A.  222,  65  Fed.  941).    Dec- 

Ind.    371,    Firkins    v.    Chicago,    etc.  larations  and  admissions  of  a  public 

R.  Co.,  61  Minn.  31,  63  N.  W.  172;  officer    are    inadmissible    to    bind    a 

Baltimore,   etc.   R.   Co.  v.   State,   81  municipal    corporation   of   which   he 

Md.  371,  32  Atl.  201,  as  to  injured  is  the  agent,  unless  they  are  part  of 

person's    declarations    made    at    any  the  res  gestce   (Cortland  Co.  v.  Her- 

time,  being  admissible,  as  against  in-  kimer  Co.,  44  N.  Y.  22 ;   Clapper  v. 

terest.      The    fact    that    the    person  Waterford,  131  Id.  382). 

killed    had    warned    others    against  "^  Declarations  of  the  injured  per- 

committing  the  act  which  caused  his  son  made  at  the  time  of  the  injury 

death,    is    admissible   to   prove    con-  or   immediately   afterwards,   are   ad- 

tributory  negligence    (Lehigh  Valley  missible.  as   part   of   the   res   gestce 

Coal  Co.  V.  Jones,  86  Pa.  St.  432),  (Stein  v.  Grand  Ave.  E.  Co.,  10  Phil, 

and    so   are   warnings   given   to   the  440;  Friedman  v.  Eailroad  Co.,  7  Id. 

deceased    (Central   E.    Co.   v.   Sears,  202;  Lund  v.  Tyngsborough,  9  Cush. 

59  Ga.  436).  36;    Brownell    v.    Missouri    Pac.    R. 

"  Keller  v.   Sioux,  etc.  R.   Co.,  27  Co.,  47  Mo.  239 ;  Entwistle  v.  Feigh- 

Minn.  178,  6  N.  W.  486.  ner,  60  Id.  214;  Bass  v.  Chicago,  etc. 
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they  must  have  been  substantialy  simultaneous  with  the 
transaction."     Dying  declarations  are  not  admissible  in 

K.  Co.,  42  Wis.  654).  PlaintiflF's  con-  rence,  and  have  happened  at  the  same 
temporaneous  declarations  as  to  the  or  a  different  place,  and  even  when 
nature  and  extent  of  his  injury,  are  done  by  others.  Cp.  16  Cyc.  pp. 
admissible  (Werely  v.  Persons,  28  1148-1155.  "  Its  development,"  said 
N.  Y.  344;  Gardner  v.  Bennett,  38  the  Supreme  Court  of  New  Hamp- 
N.  Y.  Super.  197 ;  Will  v.  Mendon,  shire,  speaking  of  the  doctrine  of  res 
108  Mich.  251,  66  N.  W.  58).  But  ses«(E  "  has  been  promoted,  in  modern 
it  is  error  to  permit  the  nurse  and  times,  by  an  effort  to  afford  the  triers 
physician  to  testify  that  plaintiff  of  fact  all  reasonable  means  of  as- 
told  them,  some  time  after  the  acci-  certaining  the  truth,  instead  of  with- 
dent,  that  a  piece  of  nail  had  come  holding  from  them  all  information 
out  of  his  knee,  and  to  permit  the  possible  by  the  rigid  application  of 
physician  to  point  out  the  scar  of  certain  rules  of  exclusion.  The  ques- 
the  hole  out  of  which  the  plaintiff  tion  is  not  now,  how  little,  but  how 
had  told  him  the  nail  had  come,  as  much,  logically  competent  proof  is 
such  matters  are  mere  hearsay  admissible"  (Murray  v.  Boston,  etc. 
(Boston,  etc.  E.  Co.  v.  O'Reilly,  158  Ry.  Co.,  72  N.  H.  32,  54  Atl.  289, 
XJ.  S.  334,  15  S.  Ct.  830).  See  At-  61  L.  R.  A.  495  (1903). 
lanta,  etc.  R.  Co.  v.  Walker,  93  Ga.  "Declarations  made  afterwards 
462,  21  S.  E.  48.  On  an  issue,  how-  (even  within  half  an  hour)  and  con- 
ever,  as  to  whether  plaintiff's  in-  stituting  merely  a  narrative  of  a  past 
juries  were  temporary  or  permanent,  transaction,  are  not  part  of  the  res 
physicians  may  testify  as  to  plain-  gestw,  and  not  admissible  as  such 
tiff's  utterances  and  exclamations  (Waldele  v.  N.  Y.  Central  E.  Co., 
when  undergoing  physical  examina-  95  N.  Y.  275;  Martin  v.  New  Haven, 
tion  during  two  years,  and  the  fact  etc.  R.  Co.,  103  Id.  626;  Cleveland, 
that  plaintiff  is  a.  competent  witness  etc.  R.  Co.  v.  Mara,  26  Ohio  St.  185 ; 
does  not  alter  the  rule  (Northern  Illinois  Central  R.  Co.  v.  Sutton,  42 
Pacific  R.  Co.  v.  Urlin,  158  U.  S.  271,  111.  438;  Galena,  etc.  R.  Co.  v.  Fay, 
15  S.  Ct.  840).  To  same  effect.  East  16  Id.  558;  Fitzgerald  v.  Weston,  52 
Tennessee,  etc.  R.  Co.  v.  Smith,  94  Wis.  354;  Schillinger  v.  Verona,  88 
Ga.  580,  20  S.  E.  127 ;  Jackson  Co.  Id.  317,  60  N.  W.  272 ;  Shaw  V.  Bos- 
v.  Nichols,  139  Ind.  611,  38  N.  E.  ton,  etc.  R.  Co.,  8  Gray,  45;  Taylor 
526.  It  is  what  transpires  at  a,  v.  Grand  Trunk  R.  Co.,  48  N.  H.  304 ; 
given  time  that  determines  rights  Mobile,  etc.  R.  Co.  v.  Ashcroft,  48 
and  liabilities.  The  facts  that  thus  Ala.  16;  Roach  v.  Western,  etc.  R. 
transpire  are  the  principle  or  pri-  Co.,  93  Ga.  785,  21  S.  E.  67  [declara- 
mary  facts  of  the  case.  This  collec-  tion  made  twenty  minutes  after  acci- 
tion  of  facts  is  called  the  res  gestCB  dent,  at  a  distance  from  the  scene]  ; 
and  all  such  facts  are  admissible  in  Cleveland,  etc.  R.  Co.  v.  Sloan,  11 
evidence.  But  the  term  is  often  used  Ind.  App.  401,  39  N.  E.  174  [ten 
in  a  wider  sense  as  embracing  all  minutes].  Declarations  by  the  engi- 
relevant  facts,  though  they  may  be  neer  and  fireman  of  a  train,  made 
attendant  or  explanatory,  or  pre-  within  ten  minutes  after  a  collision, 
liminary  or  subsequent  to  the  occur-  and  while  the  injured  persons  were 
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being  taken  from  the  wreck,  are  ad- 
missible (East  St.  Louis  R.  Oo.  v. 
Allen,  54  111.  App.  27)  ;  and  so  are 
statements  made  by  the  general 
manager  of  the  road  when  he  had 
come  to  the  wreck,  immediately 
after  the  accident,  as  to  its  cause 
(Krogg  V.  Atlanta,  etc.  R.  Co.,  77 
Ga.  202).  See  also  Springfield  Con- 
solidated R.  Co.  V.  Welsch,  155  111. 
511,  40  N.  E.  1034.  Evidence  that 
others  were  killed  in  an  explosion  has 
been  held  admissible  as  showing  vio- 
lence of  the  explosion  and  tending 
to  show  negligence  ( Stearns  Coal  Oo. 
V.  Evans'  Admr.,  33  Ky.  Law  Rep. 
755,  111  S.  W.  308  (1908).  Where 
the  plaintiff  charged  that  he  was 
knocked  off  the  steps  of  the  car  by 
the  negligent  closing  of  the  vestibule 
by  the  defendant's  servants,  the 
question  being  on  the  admissibility 
of  the  plaintiff's  own  statement  made 
ten  minutes  after  the  accident,  the 
Court  of  Civil  Appeals  of  Texas  said : 
"Appellant  insisted  that  this  state- 
ment constituted  part  of  the  res 
gestce,  and  as  such  was  admissible. 
This  doctrine  is  based  on  the  pre- 
sumption that  declarations  made  at 
the  time  of  the  act  or  transaction  or 
the  event  to  which  they  relate,  evoked 
by  it,  without  premeditation,  are 
part  of  the  act  or  transaction  or 
event.  In  order  to  be  admissible  as 
part  of  the  res  gestce  it  is  not  neces- 
sary that  the  declarations  be  pre- 
cisely concurrent  in  point  of  time 
with  the  principal  transacti6n.  It 
should  appear,  however,  that  the  dec- 
larations were  evoked  by  the  trans- 
action, and  that  they  were  without 
premeditation;  that  they  spring  out 
of  it,  are  voluntary  and  spontaneous, 
and  made  at  a  time  so  near  as  to 
preclude  the  idea  of  deliberate  design. 
Where  the  circumstances  of  the  case 
render  it  probable  that  a  statement 
offered  as  res  gesice  is  the  result  of 


premeditation  or  deliberate  design,  to 
effect  a  certain  purpose,  it  should 
not  be  received.  So  far  as  shown  in 
the  bill  of  exception,  to  which  the 
ruling  relates,  there  is  nothing  to 
indicate  that  appellant's  statements 
were  spontaneous  declarations  evoked 
by  the  transaction,  nor  do  the  cir- 
cumstances exclude  the  idea  of  pre- 
meditation, and  we  are  not  prepared 
to  disapprove  the  court's  ruling  in 
question  (Malone  v.  Texas  &  Pac. 
Ry.  Co.,  109  S.  W.  4.30  (1908).  But 
plaintiff's  statements  made  to  wit- 
ness, the  first  person  to  reach  the 
scene  of  the  accident,  ten  or  twelve 
minutes  after  it  occurred  and  when 
he  was  apparently  suffering  great 
bodily  pain  and  mental  distress,  held 
admissible  (Missouri,  etc.  Ry.  Co.  v. 
Williams,  109  S.  W.  (Tex.  App.) 
1126  (1908).  Where  a  brakeman 
claimed  to  have  been  thrown  from 
the  top  of  the  car  by  a  violent  jerk, 
evidence  that  on  being  told  of  it 
immediately  afterwards  the  engineer 
said,  "That  is  the  way  whenever  I 
get  mad,  I  either  hurt  or  kill  some- 
body," held  admissible  (Cincinnati, 
etc.  Ry.  Co.  v.  Evans'  Admr.,  supra. 
Statements  of  motorman  as  to  the 
cause  of  the  accident,  made  seven  or 
eight  minutes  after  the  collision,  held 
not  admissible  (Kimic  v.  San  Jose- 
Gatos  Ry.  Co.,  159  Cal.  379,  104  Pac. 
986  (1909).  Declarations  of  by- 
standers are  admissible  in  some  cases 
as  a  part  of  the  res  gestce,  as  their 
outcries  at  the  time  of  a  threatened 
collision,  when  a  passenger  jumped 
from  the  car.  They  tend  to  describe 
the  occurrence  and  to  show  reason- 
ableness of  apprehension  of  danger 
(Pennsylvania  Co.  v.  McCaffery,  173 
HI.  169,  50  N.  E.  713  (1898)  ;  Lissak 
V.  Croker  Est.  Co.,  119  Cal.  442,  51 
Pac.  688  (1898)  ;  Richstain  v.  Wash- 
ington Mills  Co.,  157  Mass.  538,  32 
N.  E.  908  (1893)  ;  Foster  v.  Missouri 
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civil  actions  in  favor  of  the  declarant/^ 

§  60b.  Other  similar  accidents.  —  The  fact  that  prem- 
ises or  appliances  have  been  used  for  many  years  hy 
many  persons,  vdthout  injury,  or  that  no  evidence  was 
produced  that  any  other  person  than  the  plaintiff  had 
been  injured,  being  a  strong  circumstance  in  disproof  of 
negligence  in  the  use  of  such  premises  or  appliances,^" 
evidence  is  admissible  of  previous  accidents  from  pre- 

Pacific    Ry,    Co.,    139    Mo.    272,    40  ments   by   party   injured   of   present 

S.  W.  932,  7  Am.  &  Eng.  Ry.  Cas.  pain  and  suffering,  whenever,  and  to 

(N.  S. )  700.    Subsequent  statements,  wliomsoever,     made,     extending     to 

at   any  time,   made  to  physician  of  those  made  months  or  years  after  the 

present  pain   and  suffering,   are  ad-  injury  and  even  to  such  as  are  made 

missible    (Birmingham,  etc.  Ry.   Co.  after  suit  is  brought  are  admissible. 

V.  Hale,  90  Ala.  8,  8  So.  142  (1891)  ;  At  the  time  of  its  origin  this  Ala- 

Broyles  v.   Prisock,   97   Ga.   643,   25  bama  rule  had  for  an  excuse  the  then 

S.    E.    389     (1896)  ;    Block    v.    Mil-  prevailing  common-law  rule   render- 

waukee,  etc.  Ry.  Co.,  89  Wis.  371,  61  ing  parties  incompetent  as  witnesses, 

N.  W.  1101,  27  L.  R.  A.  365  (1895)  ;  and  it  was  avowedly  rested  on  the 

Greinke  v.  Chicago  City  Ry.  Co.,  234  ground  of  the  necessity  of  the  case; 

111.  564,  85  N.  E.  327   (1908).    Must  there  is  no  excuse  for  its  perpetua- 

be  spontaneous   (Pittsburgh,  etc.  Ry.  tion   except  too  blind   an   adherence 

Co.  v.  Chicago,  242  111.  178,  89  N.  E.  to  the  unsupported  precedent  estab- 

1022    (1909);   Georgia,   etc.  Ry.   Co.  lished  in  Phillips  v.  Kelly,  29  Ala. 

V.   Gilliland,   133  Ga.   621,   66  S.  E.  628    (1857);    Western    Steel    Co.    v. 

944     (1909).      But    not    admissible  Bean,   50   So.    (Sup.   Ct.   Ala.)    1012 

when  made  for  the  purpose  of  qualify-  ( 1909 ) . 

ing  physician  as   a  witness   for  the       °°  Waldele  v.  N.  Y.  Central,  etc.  R. 

plaintiff    (Davidson   v.    Cornell,    132  Co.,    95    N.    Y.    275,    287;    Spatz   v. 

N.    Y.   228,    30   N.   E.   577    (1892);  Lyons,    55    Barb.    476;    Marshall    v. 

Conroe    Tr.    Co.    v.    Lambertson,    60  Chicago,  etc.  R.  Co.,  48  111.  475. 
N.  J.  Law,  452,  38  Atl.  638,  9  Am.  &       '"Lafflin    v.    Buffalo,    etc.    R.    Co., 

Eng.  R.  Cas.   (N.  S.)    355.     Declara-  106  N.  Y.  136,  12  N.  E.  599;  Dougan 

tions  made  subsequent  to  the  injury  v.  Champlain  Transportation  Co.,  56 

can  only  be  received  where  they  have  N.  Y.  1 ;  Loftus  v.  Union  Ferry  Co., 

a  tendency  to  show  condition  at  the  4  Id.   455;    Burke  v.   Witherbee,   98 

time  of  injury  (Clack  v.  Kansas  City  Id.  562;  McCaldin  v.  Parke,  142  Id. 

Elec,  etc.  Co.,  138  Mo.  App.  205,  119  564,  37  N.  E.  622.     Where  an  act  of 

S.   W.    1014    (1909).      See   Corcoran  a  brakeman  in  mounting  a  car  was 

V.    Albuquerque,    103   Pac.    (N.   M.)  not,  per  se.  negligent,  it  is  competent 

645    (1909);    Gulf,    etc.   Ry.    Co.   v.  to   show  that,   under   the    same   cir- 

Fowler,  122  S.  W.    (Tex.  App.)    593  cumstanoes,     experienced     brakemen 

(1909)  ;  Joyce  V.  Black,  226  Pa.  408,  perform    the    same    act    as    he    did 

75  Atl.  602  (1910).    In  Alabama  the  (Prosser  v.  Montana  Central  R.  Co., 

exceptional  rule  prevails  that  state-  17  Mont.  372,  43  Pac.  81). 
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cisely  tlie  same  cause  at  the  same  place,^^  or  from  a  pre- 
cisely similar  cause  at  another  place.^^     But  in  the  latter 

"  Wooley  V.  Grand  Street,  etc.  R.  inadmissible  to  show  the  mine  was  a 
Co.,  83  N.  Y.  121  [plaintiff's  sleigh  safe  place  to  work  in  (Burgess  v. 
upset  by  striking  a  street-railroad  Davis  Sulphur  Ore  Co.,  165  Mass. 
switch];  Quinlan  v.  Utica,  11  Hun,  71,  42  N.  E.  501).  Nor  is  the  fact 
217,  aff'd  74  N.  Y.  603;  Morse  v.  that  a  large  number  of  persons  had 
Minneapolis,  etc.  R.  Co.,  30  Minn,  passed  over  a  footway  without  acei- 
465,  16  N.  W.  358  [defective  switch] ;  dent,  competent  evidence  that  the 
Higley  v.  Gilmer,  3  Mont.  90;  Todd  footway  was  not  a  nuisance  (Tem- 
V.  Rowley,  8  Allen,  51;  Bonnelly  v.  perance  Hall  Assb.'v.  Giles,  33  N.  J. 
Fitch,  136  Mass.  558;  Hogan  v.  Law  260).  s.  P.,  Bauer  v.  Indian- 
Northfield,  56  Vt.  721.  In  an  ac-  apolis,  99  Ind.  56. 
tion  for  an  injury  to  plaintiff's  trees  °*  Brady  v.  Manhattan  R.  Co.,  15 
caused  by  escaping  gas,  evidence  as  Daly,  272;  limited  to  this,  127  N.  Y. 
to  the  condition  of  other  trees  in  46.  The  occurrence  of  other  acci- 
that  vicinity  after  the  construction  dents  at  the  same  place  and  from 
of  defendant's  gas  line  is  competent  the  same  cause  is  admissible  (Mc- 
( Evans  v.  Keystone  Gas  Co.,  148  Ginn  v.  Piatt,  177  Mass.  125,  58 
N.  Y.  112,  42  N.  E.  513).  To  same  N.  E.  175  (1900).  When  the  action 
effect,  see  District  of  Columbia  v.  was  for  setting  fire  to  property,  evi- 
Armes,  107  U.  S.  519  [sidewalk];  dence  that  sparks  and  flames  were 
McCarragher  v.  Rogers,  120  N.  Y.  seen  at  other  times  issuing  from  the 
526,  24  N.  B.  812  [machine] ;  defendant's  factory  chimney,  held 
Pomfrey  v.  Saratoga  Springs,  104  admissible  (Gagg  v.  Vetter,  41 
N.  Y.  459,  11  N.  E.  43  [sidewalk];  Ind.  228,  13  Am.  Rep.  322  (1872). 
Colorado  Mortg.  Co.  v.  Rees,  21  Colo.  That  sparks  so  escaping  had  pre- 
435,  42  Pac.  42  [elevator] ;  Hanra-  viously  set  fire  to  other  property 
han  v.  Manhattan  E.  Co.,  53  Hun,  (Carpenter  v.  Laswell,  23  Ky.  L. 
420,  6  N.  Y.  Supp.  396  [railroad  Rep.  686,  63  S.  W.  609  (1901). 
platform] ;  Larkin  v.  O'Neill,  48  That  other  butter  of  same  kind  and 
Hun,  591  [stairway] ;  Aurora  v.  under  same  circumstances  was  in- 
Brown,  12  Bradw.  122  [sidewalk];  jured  in  defendant's  cold  storage 
Calkins  v.  Hartford,  33  Conn.  57  plant,  admissible  (Rudell  v.  Grand 
[same] ;  Kent  v.  Lincoln,  32  Vt.  Rapids  Cold  Storage  Co.,  136  Mich. 
591;  Wooley  v.  Grand  St.  R.  Co.,  528,  99  N.  W.  756  (1904).  That 
83  N.  Y.  121 ;  Collins  v.  Dorchester,  other  stones  in  the  cornice  were 
6  Cush.  396.  So  held,  where  horses  rotten  when  the  one  that  hit  plain- 
were  frightened  by  an  obstruction  tiff  could  not  be  identified,  held  ad- 
( Crocker  v.  McGregor,  76  Me.  282;  missible  (Rose  v.  City  of  St.  Louis, 
Gordon  v.  Boston,  etc.  R.  Co.,  58  152  Mo.  602,  54  S.  W.  440  (1899). 
N.  H.  396;  House  v.  Metcalf,  27  Evidence  of  other  accidents  from  the 
Conn.  631.  Compare  Cleveland,  etc.  same  defect  in  defendant's  elevator 
R.  Co.  V.  Wynant,  114  Ind.  525,  17  (Auld  v.  Manhattan  Life  Ins.  Co., 
K  E.  118).  The  fact  that  no  165  N.  Y.  610,  68  N.  E.  1085,  aff'g 
accident  ever  before  happened  in  the  34  App.  Div.  491,  54  N.  Y.  Supp. 
mine  where  plaintiff  was  injured  is  222    (1900) 
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instance,  the  evidence  must  show  not  only  that  both  places 
were  under  defendant's  control,  but  also  that  all  condi- 
tions were,  in  every  material  respect,  precisely  the  same/" 
It  has  been  held  in  one  case,  that  this  evidence  is  only 
competent  for  the  purpose  of  proving  constructive  notice, 
and  therefore  that  evidence  of  subsequent  accidents  is 
inadmissible/"  But  this  decision  stands  alone ;  and  it  is 
quite  inconsistent  with  the  reasoning  in  other  cases  of 
superior  authority,  which  treat  this  evidence  as  material, 
it  not  even  necessary,  to  prove  a  thing  dangerous,  which 
is  usually  not  so." 

§  60c.  Subsequent  repairs.  —  The  defendant's  volun- 
tary conduct,  subsequent  to  an  accident,  in  respect  to  a 
structure  or  appliance  in  connection  with  which  an  acci- 
dent happened,  such  as  making  alterations  or  repairs,  or 
taking  other  precautionary  measures  to  prevent  the  oc- 
currence of  similar  accidents,  may  be  proved,  as  tending 
to  show  the  defendant's  control  of  the  property,"^  and  his 
responsibility  for  its  repair ;  *'  if  that  is  disputed.  But 
such  evidence  is  inadmissible  by  itself  to  show  that  the 

""Brady  v.  Manhattan  E.  Co.,  127  question   (Magie  v.  Cutts,  123  Mass. 

N.  Y.  46;   rev'g  s.  c,  15  Daly,  272,  535;     Chamberlain     v.     Enfield,     43 

6  N.  Y.  Supp.  533.     On  the  question  N.    H.    356;     cf.    Whitney    v.    Leo- 

whether    a   certain    act   or   omission  minster,   136  Mass.  25). 

which  caused  the  injury  was  negli-  ^  Johnson  v.  Manhattan  E.  Co.,  52 

gence,  it  may  he  shown  that,  under  Hun,  111,  4  N.  Y.  Supp.  848. 

substantially  the  same  circumstances,  "  See    particularly    cases    cited    in. 

the   same   act  or  omission  had   pro-  Quinlan  v.  Utiea,  11  Hun,  217;  aflf'd 

duced    similar    injuries    on    former  74    N.    Y.     603;     also     Sullivan    v. 

occasions  (Morse  v.  Minneapolis,  etc.  Syracuse,    77    Hun,    440,    29    N.    Y.. 

E.    Co.,    30    Minn.    465,    16    N.    W.  Supp.  105. 

358;  Hunt  V.  Lowell  Gas  Co.,  8  Allen,  "^Morrell  v.  Peck,  88  N.  Y.  398; 

169;    Emerson  v.  Lowell  Gas  Co.,  3  Bateman  v.   N.   Y.    Central,   etc.    R. 

Id.  410;   Hodgkins  v.   Chappell,   128  Co.,     47     Hun,     429;     Lafayette     v.. 

Mass.    197;    Griffin    v.    Auburn,    58  Weaver,  92  Ind.  477. 

N.    H.    121;    Wise   v.    Aclierman,   76  <«  Eeadman  v.   Conway,   126   Mass. 

Md.    375,    25    Atl.     424).      Vicious  374;  Woods  v.  Missouri,  etc.  E.  Co., 

habits  of  a  horse  may  be  shown  by  51  Mo.  App.  500;   Ferrari  v.  Beaver 

proving    cases    of    like    misbehavior  Hill  Coal  Co.,    (Ore.)    102  Pac.  1016' 

both    before    and    after    the    act    in  (1909). 
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former  condition  was  unsafe,  and  that  defendant  was 
negligent  in  so  maintaining  it ;  °*  for  such,  subsequent  im- 
provements might  be  taken  from  excessive  precaution; 
and  the  effect  of  admitting  such  testimony  would  obvi- 
ously be  to  discourage  improvement  and  punish  careful 
and  considerate  persons.  Evidence  of  such  repairs  hav- 
ing been  made  under  the  order,  or  even  the  request,  of  a. 

« Hammargren  v.  St.  Paul,  69  N.  Milwaukee  R.  Co.,  69  Wis.  401,  34 
W.  470.  The  best  statement  of  this  N.  W.  243;  Kuhns  v.  Wisconsin,  etc. 
rule,  and  the  reasons  for  it,  is  in  R.  Co.,  76  Iowa,  67,  40  N.  W.  92; 
Morse  v,  Minneapolis,  etc.  R.  Co.,  30  Day  v.  Akeley  Lumber  Co.,  54  Minn. 
Minn.  465,  16  N.  W.  358.  The  rule  522,  56  N.  W.  243  [repairing  saw- 
has  been  repeatedly  enforced  in  dust  burner,  'after  fire  caused  by 
New  York,  although  never  with  a  emission  of  sparks] ;  Gulf,  etc.  R. 
statement  of  reasons  approaching  to  Co.  v.  McGowan,  73  Tex.  355,  11 
the  clearness  of  Judge  Mitchell's  S.  W.  336  [subsequently  enlarging 
opinion  in  the  Minnesota  ease.  See  culvert] ;  Holt  v.  Spokane,  etc.  R. 
Dougan  v.  Champlain  Transp.  Co.,  Co.,  —  Idaho,  — ,  35  Pac.  39i  [filling 
56  N.  Y.  1  [boarding  up  unprotected  up  a  well,  after  child  had  fallen  in 
gang-space  in  steamboat] ;  Baird  v.  it] ;  Denver,  etc.  R.  Co.  v.  Morton, 
Daly,  68  N.  Y.  547  [reducing  rate  of  3  Colo.  App.  155,  32  Pac.  345;  St. 
speed  after  accident] ;  Dale  v.  Dela-  Louis,  etc.  R.  Co.  v.  Weaver,  35 
ware,  etc.  R.  Co.,  73  Id.  468;  Cor-  Kans.  412,  11  Pac.  408  [increasing 
coran  v.  Peekskill,  108  Id.  151.  The  capacity  of  waterway] ;  but  compare 
same  rule  is  now  the  law  of  New  Atchison,  etc.  R.  Co.  v.  McKee,  37 
Hampshire  (Aldrich  v.  Concord,  etc.  Kans.  592,  15  Pac.  484  [subsequent 
R.  Co.,  29  Atl.  (N.  H.)  406;  over-  repair  of  machine].  It  is  also  the 
ruling  Martin  v.  Towle,  59  N.  H.  law  in  England  (Hart  v.  Lancashire, 
31).  It  has  also  been  adopted  in  etc.  R.  Co.,  21  Law  Times,  N.  S., 
most  other  States.  See  Menard  v.  261).  The  rule  is  otherwise  in 
Boston,  etc.  R.  Co.,  150  Mass.  386,  Pennsylvania  (Pennsylvania  R.  Co. 
23  N.  E.  214  [railroad  gates];  v.  Henderson,  51  Pa.  St.  315;  Mc- 
Nalley  v.  Hartford  Carpet  Co.,  51  Kee  v.  Bidwell,  74  Id.  218  [defendant. 
Conn.  524;  Couch  v.  Watson  Coal  after  accident,  placed  a  light  at  the 
Co.,  46  Iowa,  17;  Hudson  v.  Chicago,  opening  of  cellar]).  It  is  not  an  in- 
etc.  R.  Co.,  59  Id.  581 ;  Cramer  v.  fringement  of  this  rule  to  admit 
Burlington,  45  Id.  627;  Hodges  v.  proof  that,  after  the  breaking  of  an 
Percival,  132  111.  53,  23  N.  E.  423  appliance,  a  substitute  therefor  which 
[defendant  supplied  elevator  with  an  was  on  hand  at  the  time  of  the  acci- 
air  cushion,  to  prevent  injury  from  dent  and  could  have  then  been  used, 
similar  falls] ;  Terre  Haute,  etc.  R.  was  in  fact  thereafter  used  for  suc- 
Co.  V.  Clem,  123  Ind.  15,  23  N.  E.  cessfully  working  the  appliance 
965;  Anderson  v.  Chicago,  etc.  R.  (Miller  v.  Ocean  Steamship  Co.,  118 
Co.,  87  Wis.  195,  58  N.  W.  79  [re-  N.  Y.  190,  23  N.  E.  462;  Merrigan  v. 
ducing    rate    of    speed] ;    Heucke    v.  Boston,  etc.  R.   Co.,   154  Mass.   189,, 
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public  authority,  is  admissible,  as  a  practical  concession 
that  they  ought  to  have  been  made  before.*^ 

28  N.  E.  149   [railroad  gates].     See  358.     But  the  mere  fact  of  such  an 

Daniels  v.  Staten  Is.,  etc.  R.  Co.,  125  ordinance    having    been    passed    and 

N.  Y.  407,  26  N.  E.  466).  notice  thereof  given  to  the  defendant 

°^  This   is   extremely   well   put  by  is  incompetent   ( West  Jersey  R.  Co. 

Mitchell,  J.,  in  Morse  v.  Minneapolis,  v.  Paulding,  58  N.  J.  Law,   178,  33 

etc.  R.  Co.,  30  Minn.  465,  16  N.  W.  Atl.  381). 
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61.  General  rule. 

62.  Contributory   negligence   un- 
der statutory  claims. 

Reason  of  rule. 

When  no  defence. 

Fault   must   be    that   of   in- 
jured party  or  his  agent. 

Doctrine    of    imputed   negli- 
gence. 

Identification. 

Stranger's  contributory  fault 
no  excuse  for  plaintiffs. 

Husband  and  wife. 

Knowledge       of       principal, 
when  imputed  to  agent. 

Knowledge    of    agent,    when 
imputed  to  principal. 

Contributory    negligence    of 
children. 

Negligence     of     parents     i 
parent's  action. 

Parents  must  be  actually  in 
fault. 
'72a.  Contributory    negligence    in 
case  of  children. 

Degree  of  care  required  from 
children. 

Age  of  discretion. 

Imputation  of  parent's  neg- 
ligence; New  York  rule. 

New  York  rule  criticised. 

Imputed  negligence;  Illinois 
rule. 

Identification   of    child    and 
custodian. 

True  rule;  no  imputation  of 
parental  negligence. 

No    imputed    negligence,    if 
child  careful. 

Imputed  negligence;   limita- 
tions of  rule. 
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81.  Imputed   negligence;    parent 

must  be  acting  as  such. 

82.  Imputed  negligence;    parent 

must  be  negligent  in  fact. 

83.  Imputed  negligence;    age  of 

child. 

84.  Imputed    negligence;     luna- 

tics, etc. 

85.  Acts   in   emergencies,   plain- 

tiff not  prejudiced  unless 
actually  in  fault. 

85a.  Danger  to  life  —  where  the 
life  of  the  plaintiff  or  his 
bodily  injury  is  threat- 
ened. 

85b.  Danger  incurred  to  save  the 
life  of  another. 

85c.  Neither  the  discharge  of  a 
high  moral  duty,  nor  the 
exercise  of  a  legal  right 
can  be  made  the  basis  of 
contributory  negligence. 

85d.  When  property  is  imperiled 
by  defendant's  negligence. 

86.  Plaintiff   not   prejudiced   by 

want  of  more  than  ordi- 
nary care. 

87.  Ordinary  care  defined. 

88.  Care  required  of  infirm,  etc. 

89.  Travelers      suffering      from 

mental  or  physical  infirm- 
ity. 

90.  Duty  of  looking  and  listen- 

ing. 

91.  Effect  of  defendant's  advice 

or  invitation. 

92.  Plaintiff   not   bound   to   an- 

ticipate negligence. 

93.  Plaintiff's    fault    must    con- 

tribute to  injury. 
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94. 

Plaintiff's  fault  must  proxi- 
mately   contribute    to    in- 

§  104. 

Jury. 

105. 

94a 

Degree   of  contribution. 

95. 

Negligence    increasing    dam- 
ages only,  no  bar. 

106. 

96. 

Plaintiff's  fault  need  not  be 

107. 

cause  of  injury. 

108. 

97. 

Effect  of  technical  trespass. 

98. 

Technical  trespass  no  bar. 

109. 

99. 

Where  the  injury  could  have 

been    avoided    by    the    de- 

iia 

fendant      notwithstanding 

plaintiff's  prior  negligence. 

111. 

100. 

Illustrations  of  rule. 

112. 

101. 

Plaintiff  last  in  fault. 

113. 

102. 

Comparative  negligence. 

114. 

103. 

Eule    in    Georgia,     Florida, 
Tennessee,      Kansas      and 
Wisconsin. 

114a 

Plaintiff's  violation  of  stat- 
ute. 

Plaintiff's  fault  in  repre- 
sentative capacity. 

Burden  of  proof;  conflict  of 
decisions. 

Burden  of  proof  on  plaintiff. 

Burden  of  proof  on  defend- 
ant. 

Burden  ought  to  be  on  de- 
fendant. 

Presumption  against  negli- 
gence. 

What  proof  of  care  sufficient. 

Inference  from  circumstances. 

Pleading;  absence  of  fault. 

Questions  of  fact  and  law. 

Where  the  defendant's  negli- 
gence is  willful  or  wanton. 


§  61.  General  rule.  —  As  the  case  of  Butterfield  v. 
Forrester  ^  is  the  earliest  reported  English  case  dis- 
tinctly announcing  the  general  doctrine  of  Contributory 
Negligence,  so,  too,  it  remains  the  most  reliable  of  the 
early  cases  to  which  reference  may  still  be  made  for  a 
clear  statement  of  the  rule.  The  defendant  had  negli- 
gently placed  a  pole  so  that  it  projected  into  the  street; 
the  plaintiff,  not  observing  the  obstruction,  negligently 
rode  against  it.  There  was  space  for  his  free  passage 
along  the  street.  There  was  a  verdict  for  the  defendant. 
The  whole  text  of  Lord  Elenborough 's  opinion  on  an  ap- 
plication to  set  it  aside  was  as  follows :  "A  party  is  not 
to  cast  himself  upon  an  obstruction  which  has  been  left 
by  the  fault  of  another,  and  avail  himself  of  it,  if  he  does 
not  himself  use  common  and  ordinary  caution  to  be  in 
the  right.  In  cases  of  persons  riding  upon  what  is  con- 
sidered to  be  the  wrong  side  of  the  road,  that  would  not 
authorize  another  purposely  to  ride  up  against  them. 
One  person  being  in  fault  will  not  dispense  with  another's 


Ml  East,  60   (1809). 
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using  ordinary  care  for  himself.  Two  things  must  con- 
cur to  support  the  action,  an  obstruction  in  the  road,  by 
the  fault  of  the  defendant,  and  no  want  of  ordinary  care 
to  avoid  it  on  the  part  of  the  plaintiff. ' ' 

One  who,  through  the  mere  negligence  of  another,^  suf- 
fers an  injury  which  would  not  have  happened,^  but  for 
his    own    or   his    agent 's  *   wrongful  act  ^    or    omission 

"  This   rule   applies   only   to   eases  Ry.  Co.  v.  Stevens,  3  Kans.  App.  176, 

of     mere     negligence      (Sanford     v.  43  Pac.  438   (1896);  Baltimore  Con. 

Eighth  Ave.  R.   Co.,   23   N.  Y.   343,  Ry.  v.  Rifcowitz,  89  Md.  338,  43  Atl. 

and    other    cases    cited   under    §    64,  762    (1899);    Pirn  v.    St.   Louis   Tr. 

post).  Co.,  108  Mo.  App.  713,  84  S.  W.  155 

'  Wilds  V.  Hudson  River  R.  Co.,  24  ( 1904 ) ;  McDonald  v.  Montgomery 
N.  Y.  430;  Railroad  Co.  v.  Jones,  95  St.  Ry.  Co.,  110  Ala.  161,  20  So. 
U.  S.  439;  Woods  v.  Jones,  34  La.  317  (1896);  S.  Covington,  etc. 
Ann.  10S6;  Murphy  v.  Deane,  101  Ry.  Co.  v.  Nelson,  89  S.  W.  200, 
Mass.  455;  Hickey  v.  Boston,  etc.  R.  28  Ky.  L.  R.  28  (1905)  ;  Louisville, 
Co.,  14  Allen,  429;  Thomas  v.  Ken-  etc.  N.  Ry.  Co.  v.  Clark's  Admr.,  105 
yon,  1  Daly,  132;  Tuff  v.  Warman,  5  Ky.  584,  49  S.  W.  323  (189«) ;  Atoka 
C.  B.  N.  S.  573;  aff'g  s.  c,  2  Id.  Coal,  etc.  Co.  v.  Miller,  (Ind.  T.) 
740;  Central  R.  Co.  v.  Moore,  24  N.  104  S.  W.  555  (1908)  ;  Chesapeake 
J.  Law,  824;  Runyon  v.  Central  R.  &  0.  Ry.  Co.  v.  Conley,  (Ky.)  124 
Co.,  25  Id.  556;  Moore  v.  Central  R.  S.  W.  861  (1910).  See  Thompson 
Co.,  24  Id.  268;  Telfer  v.  Northern,  on  Negligence,  §  178. 
etc.  R.  Co.,  30  Id.  188;  Pennsylvania,  "Terry  v.  N.  Y.  Central  R.  Co.,  22 
etc.  R.  Co.  V.  Langdon,  92  Pa.  St.  Barb.  574;  Roulston  v.  Clark,  3  E.  D. 
21;  Northern  Central  R.  Co.  v.  State,  Smith,  366.  Therefore,where  the  plain- 
Si  Md.  357;  Paducah,  etc.  R.  Co.  v.  tiflF  rode  upon  defendants' locomotive, 
Hoehl,  12  Bush,  41;  Covington  v.  with  notice  that  it  was  contrary  to 
Bryant,  7  Id.  248;  Kentucky,  etc.  R.  defendants'  orders  to  the  engineer, 
Co.  V.  Thomas,  79  Ky.  160;  Hous-  he  cannot  recover  for  injuries  re- 
ton,  etc.  R.  Co.  v.  Clemmons,  55  ceived  through  the  defendants'  neg- 
Tex.  88;  Colorado,  etc.  R.  Co.  v.  ligence,  while  on  the  locomotive 
Holmes,  5  Colo.  197.  It  is  not  neces-  (Robertson  v.  N.  Y.,  etc.  R.  Co.,  22 
sary  that  the  plaintiff's  negligence  Barb.  91).  This  rule  was  applied  in 
should  have  amounted  to  more  than  Waterbury  v.  New  York  Cent.,  etc. 
a  careless  exposure  of  his  person  or  R.  Co.,  21  Blatchf.  314,  and  Austin 
property  to  the  risk  of  injury.  See  v.  Great  Western,  etc.  R.  Co.  (L.  R. 
Hughes  V.  Muscatine,  44  Iowa,  672;  2  Q.  B.  442).  Compare  Carter  v. 
Trousclair  v.  Pacific  Coast  S.  S.  Co.,  Louisville,  etc.  R.  Co.,  98  Ind.  552. 
80  Cal.  521,  22  Pac.  258.  This  will  So  a  conductor  of  a  train,  having 
appear  from  the  great  majority  of  control  of  its  speed,  who  suffers  it  to 
cases  hereafter  cited   (St.  Louis,  etc.  run  at  a  rate   of   speed  above  that 


'  See  §§  65-86,  post. 
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amounting  to  a  want  of  ordinary  care,''*  proximately  con- 

allowed    by   the    rules    of   the    com-  Harlem  E.  Co.,  39  N.  Y.  227;  Creed 

pany,  or  is  careless   in  "the  make-  v.  Pennsylvania,  etc.  E.  Co.,  86  Pa. 

up "    of   the   train,    and   runs   back-  St.    139 ;    Eyan  v.   Cumberland  Iron 

ward,  is  guilty  of  such  contributory  Co.,  23   Id.   384;    O'Donnell  v.   Alle- 

negligence    as    will    prevent   his    re-  gheny   Valley    E.    Co.,    59    Id.    239; 

covery   for   tx.   resulting   injury    (St.  Dunn    v.    Grand    Trunk    E.    Co.,    58 

Louis,    etc.    E.    Co.    v.    Morgart,    45  Maine,    187;    Murch   v.    Concord    E. 

Ark.   318;    Sutherland  v.   Troy,   etc.  Co.,    29    N.    H.    9;    Gillshannon    v. 

E.  Co.,  125  N.  Y.  737,  26  N.  E.  609  Stoney  Brook  E.  Co.,  10  Cush.  228; 

(killing  of  locomotive  engineer  by  Lawrenceburg,  etc.  E.  Co.  v.  Mont- 
collision  would  not  have  occurred  gomery,  7  Ind.  476;  Arnold  v. 
but  for  his  running  train  contrary  Illinois,  etc.  E.  Co.,  83  111.  273; 
to  company's  rules).  So  a  passenger  Chicago,  etc.  E.  Co.  v.  Hazzard,  26 
who  jumps  from  a  moving  train,  Id.  375;  Lucas  v.  Milwaukee,  etc. 
,  against  the  remonstrance  of  the  E.  Co.,  33  Wis.  41 ;  Sheerman  v. 
trainmen  ( Pennsylvania  E.  Co.  v.  Toronto,  etc.  E.  Co.,  34  Upper"  Can- 
Aspell,  23  Pa.  St.  147;  Jewell  v.  ada,  Q.  B.  451;  Graham  v.  Toronto, 
Chicago,  etc.  E.  Co.,  54  Wis.  610;  etc.  E.  Co.,  23  Id.  C.  P.  541).  For 
Burrows  v.  Erie  E.  Co.,  63  N.  Y.  further  illustrations  of  passengers' 
556)  ;  or  rides  in  a  baggage  car,  con-  contributory  negligence,  see  §  519, 
trary  to  the   rules   of   the   company  post. 

( Pennsylvania  E.  Co.  v.  Langdon,  92  °a  Wilds  v.  Hudson  Eiver  E.  Co.,  24 
Pa.  St.  21 ;  Kentucky  Cent.  E.  Co.  v.  N.  Y.  430  [looking  and  listening,  at 
Thomas,  79  Ky.  160';  Houston,  etc.  railway  crossing] ;  Johnson  v.  Hud- 
E.  Co.  V.  Clemmons,  55  Tex.  88)  son  Eiver  E.  Co.,  20  Id.  65;  Button 
even  with  the  consent  of  the  con-  v.  Hudson  Eiver  E.  Co.,  18  Id.  248; 
ductor  (Pennsylvania  E.  Co.  v.  Gleason  v.  Boehm,  58  N.  J.  Law, 
Langdon,  supra,),  or  upon  a  freight  475;  34  Atl.  886  [descending  strange 
train  ( Houston,  etc.  E.  Co.  v.  Moore,  stairway  without  light]  ;  Eunyon  v. 
49  Tex.  31;  Eaton  v.  Delaware,  etc.  Central  E.  Co.,  25  N.  J.  Law,  556; 
E.  Co.,  57  N.  Y.  382;  Sherman  v.  Graham  v.  Pennsylvania  Co.,  139  Pa. 
Hannibal,  etc.  E.  Co.,  72  Mo.  62),  St.  149,  21  Atl.  151;  Ohio,  etc.  E. 
or  on  hand-oars,  in  violation  of  the  Co.  v.  Gullett,  15  Ind.  487;  Evans- 
company's  rules  (Hoar  v.  Maine  Cen-  ville,  etc.  E.  Co.  v.  Lowdermilk,  Id. 
tral  E.  Co.,  70  Me.  65;  McQueen  v.  120;  McGrath  v.  Bloomer,  73  Wis. 
Central  Branch  E.  Co.,  30  Kans.  689;  29,  40  N.  W.  585;  Cummins  v.  Syra- 
Pool  V.  Chicago,  etc.  E.  Co.,  53  Wis.  cuse,  100  N.  Y.  637,  rev'g  29  Hun, 
657),  is  willfully  negligent.  As  to  144  [walking  needlessly  in  darkness, 
riding  on  the  roof  of  a  freight  car,  in  dangerous  place] ;  Countryman  v. 
see  Indianapolis,  etc.  E.  Co.  v.  Horst  East  Tennessee,  etc.  E.   Co.,   89  Ga. 

(93  U.  S.  291).     If  a  passenger  is  835,    16   S.   E.    84    [railway   servant 

received  on  a  freight  train,  though  did  not  carry  lamp,  in  crossing  yard 

against  the  rule  of  the  company,  and  at  night] ;   Ft.  Worth,  etc.  E.  Co.  v. 

pays  his  fare,  the  relation  of  carrier  Mackney,  83  Tex.  410,  18  S.  W.  949 

and  passenger  is  established,  and  he  [fireman    on    one    of    two    colliding 

may  recover    (Edgerton  v.  N.  Y.  &  trains    failed    to   keep    a   lookout] ; 
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tributing  thereto/  cannot  recover  at  common  law'  any 

O'Donnell  v.  Patton,  117  Mo.  13,  22  Stearns  v.  Boston,  etc.  Ry.  Co.,  75 
S.  W.  903  [plaintiflf  undermined  a  N.  H.  40,  71  Atl.  21  (1908)  ;  Dickson 
pile  of  shavings  which  he  was  haul-  v.  Geo.  B.  Swift  Co.,  238  III.  62,  87 
ing  away] .  See  cases  cited  under  N.  E.  59  ( 1909 )  ;  Frost  v.  JlcCarty, 
§  87  et  seq.,  post.  Ordinary  care  200  Mass.  415,  86  N.  E.  918  (1909)  ; 
(Flannagan  v.  St.  Paul  City  Ry.  Co.,  Shamp  v.  Lambert,  121  S.  W.  (Mo. 
68  Minn.  300,  71  N.  W.  379  (1897);  App.)  1014  (1910);  Krieger  v. 
Gulf,  etc.  Ry.  Co.  v.  Shieder,  88  Tex.  Aurora,  etc.  Co.,  242  111.  544,  90 
152,  30  S.  W.  902,  28  L.  R.  A.  538  N  E.  266  (1909). 
(1895);  Chicago,  etc.  Ry.  Co.  v.  'To  make  it  a,  defence,  the  plain- 
Bailey,  66  Kans.  115,  71  Pac.  246  tiff's  fault  must  be  a  proximate 
(1903);  Northern  Pac.  Ry.  Co.  v.  cause  of  his  injury  (Grand  Trunk  R. 
Jones,  144  Fed.  47,  75  C.  C.  A.  205  Co.  v.  Ives,  144  U.  S.  408,  12- S.  Ct. 
(1906);  McDonnell  v.  Henry  Elias  679;  Plant  Inv.  Co.  v.  Cook,  20 
Brewing  Co.,  44  N.  Y.  Supp.  652,  16  C.  C.  A.  625,  74  Fed.  503).  "  Con- 
App.  Div.  223  (1897);  City  of  tribute"  is  the  word  used  in  most 
Spring  Valley  v.  Gavin,  182  111.  232,  of  the  decisions.  See  Wilds  v.  Hud- 
54  N.  E.  1035  (1892);  San  Antonio,  son  River  R.  Co.,  24  N.  Y.  430; 
etc.  Ry.  Co.  v.  Lester,  99  Tex.  215,  Johnson  v.  Hudson  River  R.  Co.,  20 
80  S.  W.  752  ( 1905 )  ;  Newport  Id.  65,  73 ;  Button  v.  Hudson  River 
News,  etc.  Ry.  Co.  v.  Bradford,  99  R.  Co.,  18  Id.  248;  Munger  v.  Tona- 
Va.  117,  37  S.  E.  807  (1901)  ;  Nor-  wanda  R.  Co.,  4  Id.  349;  New  Haven 
mile  V.  Wheeling  Tr.  Co.,  57  W.  Va.  Steamboat  Co.  v.  Vanderbilt,  16 
132,  49  S.  E.  1030,  68  L.  R.  A.  901  Conn.  420;  Knowles  v.  Crampton,  55 
(1905);  Washington  Mills  v.  Cox,  Id.  336,  11  Atl.  593;  Winship  v.  En- 
157  Fed.  634  (1907);  Morrison  v.  field,  42  N.  H.  197;  Norris  v.  Litch- 
Lee,  16  N.  D.  377,  113  N.  W.  1025  field,  35  Id.  271;  Briggs  v.  Guilford, 
(1907)  ;  Webster  v.-  Atlantic,  etc.  8  Vt.  264;  Drake  v.  Mount,  33  N.  J. 
Ry.  Co.,  81  S.  C.  46,  61  S.  E.  1080  Law,  441 ;  Drake  v.  Philadelphia,  etc. 
(1908);  Louisiana,  etc.  Lbr.  Co.  v.  R.  Co.,  51  Pa.  St.  240;  Connor  v. 
Brown,  109  S.  W.  (Tex.  App.)  950  Electric  Tr.  Co.,  173  Id.  602,  34  Atl. 
(1908);  Buchman  v.  Jeffery,  135  238;  Cleveland,  etc.  R.  Co.  v.  Terry, 
Wis.   448,    115   N.   W.   372    (1908);  8  Ohio  St.  570;  Ohio,  etc.  R.  Co.  v. 


'  In   a  court  of  common  law,  the  The     common-law     rule     has     been 

same  rule  is  applied  to  cases  of  mari-  altered  by  statute  in  some  States,  as 

time     collisions    as    to     any    other  in  Kentucky,  Tennessee  and  Georgia, 

(Arctic  Ins.  Co.  v.  Austin,  69  N.  Y.  where  the  admiralty  rule  is  adopted 

470 ;   Dowell  v.  General  Steam  Nav.  in  some  cases.    See  Miller  v.  Smythe, 

Co.,    5   El.   &   Bl.    195;    Gen.    Steam  95  Ga.  288,  22  S.  E.  532;   Western, 

Nav.    Co.   V.   Mann,    14    C.    B.    127;  etc.  R.  Co.  v.  Roberson,  9  C.  C.  A. 

Wright  V.  Brown,  4  Ired.  N.  C.  Law,  646,  61  Fed.  592;  Knoxville,  etc.  R. 

95;    Union   S.   S.   Co.   v.   New  York,  Co.  v.  Acuff,  92  Tenn.  36,  20  S.  W. 

etc.   S.   S.   Co.,  24  How.  U.   S.  307;  348;   Byrne  v.  Kansas  City,  etc.  R. 

The  Farmer  v.  McCraw,  26  Ala.  189;  Co.,  9  C.  C.  A.  666,  61  Fed.  605. 
Broadwell  v.  Swigert,  7  B.  Hon.  39). 
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Gullett,  15  Ind.  487;  Toledo,  etc.  R.  ware,  etc.  R.  Co.,  30  Pa.  St.  454; 
Co.  V.  Goddard,  25  Id.  185 ;  Ohio,  etc.  Williams  v.  Michigan  Central  R.  Co., 
R.  Co.  V.  Hecht,  115  Id.  443,  17  N.  2  Mich.  259;  Duggins  v.  Watson,  15 
E.  297;  Douglierty  v.  Missouri  R.  Arli.  118),  or  that  the  plaintiff  can- 
Co.,  97  Mo.  647,  11  S.  W.  251;  Cal-  not  recovery  if  by  the  use  of  ordinary 
lahan  v.  Warne,  40  Mo.  131;  Michi-  care  he  might  have  avoided  the  in- 
gan,  etc.  R.  Co.  v.  Leahey,  10  Mich,  jury  (Beers  v.  Housatonic  R.  Co.,  19 
193;  Griggs  V.  Fleckenstein,  14  Minn.  Conn.  560;  Beatty  v.  Gilmore,  16 
1 ;  Chicago,  etc.  R.  Co.  v.  Chambers,  Pa.  St.  463 ;  Runyon  v.  Central  R. 
15  C.  C.  A.  327,  68  Fed.  148;  Co.,  25  N.  J.  Law,  556;  Hassa  v. 
Witherley  v.  Regent's  Canal  Co.,  12  Junger,  15  Wis.  662;  Central  R.  Co. 
C.  B.  N.  S.  2;  Dowell  v.  Gen.  Steam  v.  Lanier,  83  Ga.  587,  10  S.  W.  279). 
Nav.  Co.,  5  El.  &  Bl.  195;  Ellis  v.  In  Scotland  the  same  principle  has 
Southwestern  R.  Co.,  2  Hurlst.  &  N.  been  expressed  in  various  forms 
424.  Sometimes  the  language  used  (M'Naughton  v.  Caledonian  R.'  Co., 
is,  that  the  plaintiff  cannot  recover  21  Dunlop,  160;  Davidson  v.  Monk- 
if  his  own  negligence  concurred  land  R.  Co.,  17  Dunlop,  1038;  O'Neile 
(Hance  v.  Cayuga,  etc.  R.  Co.,  26  v.  Neilson,  20  Dunlop,  427).  These 
N.  Y.  428;  Button  v.  Hudson  River  variations  of  language  are  of  no 
R.  Co.,  18  Id.  248;  Cook  v.  Cham-  practical  importance,  as  it  will  be 
plain,  etc.  R.  Co.,  1  Den.  91 ;  Heil  found  that  the  meaning  of  the  court 
V.  Glanding,  42  Pa.  St.  493;  Penn-  was  substantially  the  same  in  each 
sylvania  R.  Co.  v.  Aspell,  23  Id.  case,  and  the  decisions  all  stand  on 
147;  Woods  v.  Jones,  34  La.  Ann.  one  principle,  which  is,  however,  best 
1086),  or  co-operated  in  producing  expressed  in  the  word  "  contribut- 
the  injury  (Terry  v.  N.  Y.  Central  ing,"  though  it  has  been  criticised 
R.  Co.,  22  Barb.  574 ;  Timmons  v.  as  "  miich  too  loose,"  and  as  "  a 
Central  Ohio  R.  Co.,  6  Ohio  St.  105 ;  very  unsafe  word  "  ( Crompton,  J., 
Kerwhacker  v.  Cleveland,  etc.  R.  Co.,  Tuff  v.  Warman,  5  C.  B.  N.  S.  573, 
3  Id.  172).  "  It  is  not  the 'contribut-  584).  Undoubtedly  it  is  a  word 
ing  act,  but  contributory  negligence,  vrhich  should  not  be  used  in  charging 
that  defeats  recovery"  (Guichard  v.  a  jury,  without  explanation.  As 
New,  84  Hun,  54,  31  N.  Y.  Supp.  qualified  in  the  text,  we  believe  it  to 
1080).  See  Schmidt  v.  Cook,  30  be  entirely  proper  and  intelligible. 
Abb.  N.  C.  285.  In  other  cases,  it  Proximately  contributing  (Zumault 
is  said  simply  that  the  plaintiff  must  v.  Kansas  City,  etc.  Ry.  Co.,  175  Mo. 
be  without  fault  (Spencer  v.  Utiea,  288,  74  S.  W.  1015  (1903);  Western 
etc.  R.  Co.,  5  Barb.  337;  Brown  v.  Union  Tel.  Co.  v.  Baker,  140  Fed. 
Maxwell,  6  Hill,  592),  or  that,  as  315,  72  C.  C.  A.  87  ( 1905 );  Memphis, 
between  the  parties,  the  injury  must  etc.  Ry.  Co.  v.  Martin,  131  Ala.  269, 
be  caused  solely  by  the  defendant's  30  So.  827  ( 1901 )  ;  Brewster  v. 
fault  (Grippen  v.  N.  Y.  Central  R.  Elizabeth  City,  137  N.  C.  392,  49 
Co.,  40  N.  Y.  34;  Bigelow  v.  Reed,  S.  E.  885  (1905);  Boyce  v.  Wilbur 
51  Me.  325),  or  that  he  cannot  re-  Lbr.  Co.,  119  Wis.  642,  97  N.  W.  563 
cover  if  the  injury  is  the  result  of  (1903)  ;  Maxwell  v.  Wilmington  City 
the  want  of  ordinary  care  on  the  Ry.  Co.,  1  Marv.  199,  40  Atl.  945 
part  of  both  parties  (Reeves  v.  Dela-  (1899)  ;   Southern  Ry.  Co.  v.  Davis, 
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compensation '  for  such,  injury,  unless  its  more  proximate 
cause  is  the  omission  of  the  other  party,  after  having 
notice  of  the  danger "  to  use  due  care  to  prevent  in- 

34    Ind.    App.    377,    72    N.    E.    1053  ton  Knitting  Mills,  154  Ala.  565,  45 

(1905);     Chicago,    etc.    Ey.    Co.    v.  So.  702  (1908)  ;  Abney  v.  Indiana,  etc. 

Bailey,   66   Kans.    115,   71   Pac.   246  Tr.  Co.,    (Ind.  App.)    85,  N.  E.  387 

( 1903 )  ;  Factors,  etc.  Ins.  Co.  v.  ( 1908 )  ;  Feille  v.  San  Antonio  Tr. 
Werlein,  42  La.  Ann.  1046,  8  So.  Co.,  107  S.  W.  (Tex.  App.)  367 
435,  11  L.  R.  A.  361  (1891);  Cos-  (1908);  Pilmer  v.  Boise  Tr.  Co.,  14 
grove  V.  Kennebec  Light,  etc.  Co.,  Idaho,  327,  94  Pac.  432,  15  L.  R.  A. 
98  Me.  473,  57  Atl.  841  (1904);  Lore  (N.  S.)  254  (1908);  Fitzgerald  v. 
V.  Amer.  Mfg.  Co.,  59  Neb.  233,  80  International  Flax  Twine  Co.,  104 
N.  W.  809  (1899);  Schweinfurth  v.  Minn.  138,  116  N.  W.  475  (1908); 
Cleveland,  etc.  Ry.  Co.,  60  Ohio  St.  Chicago,  etc.  Ey.  Co.  v.  Baldwin,  164 
217,  54  N.  E.  89  (1906);  Lebeau  v.  Fed.  836  (1908);  Brown  v.  Rome 
Dyerville  Mfg.  Co.,  26  E.  I.  34,  57  Machinery,  etc.  Co.,  5  Ga.  App.  42, 
Atl.  1092  (1904);  Anderson  v.  62  S.  E.  720  (1908);  Chicago,  e"tc. 
Southern  Ry.  Co.,  70  S.  C.  490,  50  Ry.  Co.  v.  Donnelly,  235  111.  35,  85 
S.  E.  202  (1905);  Martin  v.  Texas,  N.  E.  233  (1907);  Bourrett  v.  Chi- 
etc.  Ry.  Co.,  87  Tex.  117,  26  S.  W.  cago,  etc.  Ry.  Co.,  121  N.  W.  (la.) 
1052  (1894);  Hone  v.  Mammoth  380  (1909);  Stone  v.  Forest  City 
Min.  Co.,  27  Utah,  168,  75  Pac.  381  Ex.    Co.,    105    Me.    237,    74   Atl.    23 

(1904)  ;  Mauch  V.  Hartford,  112  Wis.  (1909);  Norton  v.  Columbia  Elec. 
40,  87  N.  W.  816  (1901);  Merchants  St.  Ry.  Co.,  83  S.  C.  26,  64  S.  E. 
Staple  of  England  v.  Bank  of  Eng-  962  (1909);  Lehman  v.  Chicago,  etc. 
land,  21  Q.  B.  D.  106,  52  J.  P.  580,  Ry.  Co.,  140  Wis.  497,  122  N.  W. 
57  L.  J.  Q.  B.  418;  Reaves  v.  Annis-  1059    (1909). 


°  In  the  absence  of  special  statutes  21   Atl.   929,   and  cases  cited  under 

(such  as  those  of  Kentucky,  Tennes-  §  62,  post).    A  party  was  not  bound 

see  and  Georgia),  it  is   a  complete  to   take   legal   measures   to   restrain 

bar  to   any   claim,   as   all   the   cases  the  continuance  of  reckless  blasting 

show,   unless    it   only   served   to   in-  on  adjoining  property  before  he  sus- 

crease  the  damage,  and  not  to  pro-  tained   as   much    damage   as   he    did 

duce  the  injury  (Stebbins  v.  Central  (Berg   v.    Parsons,    84   Hun,    60,    31 

Vt.    R.    Co.,    54  Tt.    464;    Hunt    v.  N.    Y.    Supp.    1091).      The    English 

Lowell  Gas  Co.,  1  Allen,  343;   Sher-  rule  is,  that  the  defendant  is  liable, 

man   v.    Fall   River   Iron   Co.,   2   Id.  if    at    all,    for    the    whole    damage 

524;  Hibbard  v.  Thompson,  109  Mass.  (Greenland  v.  Chaplin,  5  Exch.  243), 

286;   Chase  v.  N.  Y.  Central  R.  Co.,  except  where  the  effect  of  the  plain- 

24  Barb.  273^  Gould  v.  McKenna,  86  tiff's  negligence  is  plainly  separable 

Pa.  St.  297;   Wright  v.  Illinois,  etc.  from  that  of  the  defendant    (Nitro- 

Tel.  Co.,  20  Iowa,  195;  Matthews  v.  Phosphate,   etc.   Co.   v.   London,   etc. 

Warner,  29  Gratt.  570;  Secord  v.  St.  Docks,  L.  R.  9  Ch.  Div.  503). 

Paul,  etc.  R.   Co.,  5  McCrary,  515;  'See  §  99,  post;  Barker  v.  Savage, 

Fay  V.  Parker,  53  IST.  H.  342;  Law-  45   N.   Y.   191:    Brown  v.  Lynn,   31 

renee  v.  Housatonic  R.  Co.,  29  Conn.  Pa.  St.  510;  Northern,  etc.  R.  Co.  v. 

390;    Borschart  v.   Tuttle,  59  Id.   1,  Price,  29  Md.  420;  Lock  v.  First  Div., 
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jury.^°    This  rule  applies  to  all  cases  of  mere  negligence, 
no  matter  how  gross  it  may  be."    Special  occasion  exists 


etc.  R.  Co.,  15  Minn.  350;  Nelson  v. 
Atlantic,  etc.  R.  Co.,  68  Mo.  593; 
Sooville  V.  Hannibal,  etc.  R.  Co.,  81 
Id.  434;  Zimmerman  v.  Hannibal, 
etc.  R.  Co.,  71  Id.  476;  Price  v.  St. 
Louis,  etc.  R.  Co.,  72  Id.  414 ;  Parlcer 
V.  Georgia  Pac.  R.  Co.,  83  Ga.  539, 
10  S.  E.  233;  Factor',  etc.  Ins.  Co.  v. 
Werlein,  42  La.  Ann.  1046,  8  So. 
435. 

"Davies  v.  Mann,  10  Mees.  &  W. 
546.  In  that  case,  the  plaintiff  hav- 
ing fettered  the  forelegs  of  his 
donkey,  turned  him  out  on  the  high- 
way to  graze.  The  defendant,  driv- 
ing recklessly,  ran  over  the  donkey. 
The  plaintiff  having  obtained  a  ver- 
dict, a  rule  for  a  new  trial  was  re- 
fused. See  §  99,  post,  for  a  larger 
discussion  of  this  doctrine.  The 
following  by  the  Supreme  Court  of 
the  United  States  is  an  accurate  and 
comprehensive  statement  of  the  law 
in  universally  accepted  formula: 
"Although  the  defendant's  negli- 
gence may  have  been  the  primary 
cause  of  the  injury  complained  of, 
yet  an  action  for  such  injury  cannot 
be  maintained,  if  the  proximate  and 
immediate  cause  of  the  injury  can 
be  traced  to  the  want  of  ordinary 
care  and  caution  in  the  person  in- 
jured, subject  to  this  qualification, 
which  has  grown  up  in  recent  years, 
that  the  contributory  negligence  of 
the  party  injured  will  not  defeat  the 
action,  if  it  be  shown  that  the  de- 
fendant might,  by  the  exercise  of 
reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  in- 
jured party's  negligence "  ( Grand 
Trunk  Ry.  Co.  v.  Ives,  144  U.  S. 
429).  And  the  same  court  in  Rail- 
road Co.  v.  Jones,  95  U.  S.  439,  said: 
"  One    who    by    his    negligence    has 


brought  an  injury  upon  himself  can- 
not recover  damages  for  it.  Such 
is  the  rule  of  the  civil  and  of  the 
common  law.  A  plaintiff  in  such 
cases  is  entitled  to  no  relief.  But 
where  the  defendant;  has  been  guilty 
of  negligence  also,  in  the  same  con- 
nection, the  result  depends  upon  the 
facts.  The  question  in  such  case  is: 
( 1 )  Whether  the  damage  was  oc- 
casioned entirely  by  the  negligence 
or  improper  conduct  of  the  defend- 
ant; or  (2)  Whether  the  plaintiff 
himself  so  far  contributed  to  the 
misfortune  by  his  own  negligence  or 
want  of  ordinary  care  and  caution, 
that  but  for  such  negligence  or  want 
of  ordinary  care  and  caution  on  his 
part  the  misfortune  would  not  have 
happened.  In  the  former  case  the 
plaintiff  is  entitled  to  recover.  In 
the  latter  he  is  not."  For  other 
definitions  see  Beach  on  Contributory 
Negligence,  §  7;  Wastl  v.  Montana, 
etc.  Ry.  Co.,  24  Mont.  159,  61  Pac.  9 
(190O);  St.  Louis  Ry.  Co.  v.  Cas- 
sidy,  92  Tex.  525,  50  S.  W.  125 
(1899);  Plant  Inv.  Co.  v.  Cook,  74 
Fed.  503,  20  C.  C.  A.  (1896); 
Woodell  V.  West  Va.  Imp.  Co.,  38 
West  Va.  23,  17  S.  E.  386  (1893); 
Du  Bois  V.  Decker,  4  N.  Y.  Supp. 
768;  Hubbard  v.  N.  Y.,  etc.  Ry.  Co., 

72  Conn.  24,  43  Atl.  550  (1899); 
Houston,  etc.  Ry.  Co.  v.  Patterson, 
20  Tex.  App.  255,  48  S.  W.  747 
(1899);  Jones  v.  Carey,  9  Houst. 
(Del.)  214,  31  Atl.  976  (1895); 
Briant  v.  Detroit,  etc.  Ry.  Co.,  104 
Mich.  307,  62  N.  W.  365  (1895); 
McLamb  v.  Wilmington,  etc.  Ry. 
Co.,  122  N.  C.  862,  29  S.  E.  894 
(1898)  ;  Duncan  V.  Greenville  County, 

73  S.  C.  254,  53  S.  E.  367   (1906). 
'^See  §  64,  post. 
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for  carefully  noting  the  meaning  of  these  terms,  proximate 
and  remote  in  this  relation,  owing  to  the  danger  of  its  be- 
ing overlooked  unless  emphasized.  It  is  not  for  every  act 
or  omission  of  the  plaintiff  that  is  contributory  to  the  in- 
jury or  damage  inflicted  that  he  is  to  be  affected  with  the 
disability  which  will  prevent  recovery  against  another, 
but  only  for  such  acts  or  omisions  as  are  negligent,  that 
import  some  wrongdoing,  that  are  not  naturally  produced 
by  the  original  negligence,  are  in  violation  of  some  duty 
owing  to  the  defendant,  to  the  class  of  persons  to  which 
he  belongs,  or  to  the  social  order,  —  including  the  duty 
to  exercise  such  care  for  his  own  safety  as  a  person  of 
reasonable  or  ordinary  prudence  would  do  under  the  cir- 
cumstances —  and  which,  being  of  this  kind  or  character, 
naturally  and  proximately  contribute  to  his  injury.  To 
constitute  contributory  negligence,  exempting  the  defend- 
ant from  liability,  it  is  as  necessary  that  the  plaintiff's 
negligence  should  be  a  proximate  and  not  a  remote  cause, 
efificiently  contributing  to  the  injury  or  damage,  as  it  is 
that  defendant's  primary  negligence,  to  impose  liability, 
should  be  a  proximate  and  efficient  cause.  Conditions  are 
liable  to  be  confounded  with  causes.  If  the  act  or  omis- 
sion of  the  defendant  has  no  natural  tendency  to  expose 
him  to  injury,  it  is  a  condition  merely  and  not  a  cause. 

§  62.  Contributory  negligence  under  statutory  claims. — 
The  rule  forbidding  a  recovery  for  negligence  where  a 
plaintiff  has  contributed  to  the  injury  by  his  own  fault, 
is  generally  held  applicable  to  causes  of  action  given  by 
statute."     Under  a  statute  giving  a  right  of  action  for 

"  In  Caswell  v.  Worth  ( 5  El.  &  Bl.  Wis.  665,  and  cases  infra.    See,  how- 

849),  it  was  claimed  that  one  who  ever,  remarks  of  Pigott,  B.,  in  Brit- 

suflFered    injury    from    an    omission  ton  v.  Gt.  West.  Cotton  Co.,  L.  R.  7 

to  fence  machinery,   as   required  by  Exch.  130,  139;  Gartin  v.  Meredith, 

statute,  could  not  he  prejudiced  hy  153  Ind.   16,  53  N.  E.  936    (1899); 

his    contributory    negligence.      But  Nickey  v.  St«uder,  164  Ind.  189,  73 

the  court  held  otherwise,    s.  p.,  Key-  N.  E.  117   (1905)  ;  Newcomb  v.  New 

nolds     V.   Hindman,   32   Iowa,    146;  York,  etc.  Ey.  Co.,  160  Mo.  409,  69 

Curry   v.    Chicago,    etc.    R.    Co.,    43  S.  W.  348   (1902);  Sehutt  v.  Adair, 
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all  damages  sustained  or  injury  suffered  "  by  reason  "  or 
"  in  consequence  "  of  neglect  to  do  some  act,  the  ordinary 
rule  as  to  contributory  negligence  is  not  excluded  from 
the  operation  of  the  statute.  In  such  case,  the  practical 
construction  given  to  the  statute  is  that  the  injury  is  not 
suffered  by  reason  or  in  consequence  of  the  defendant's 
neglect,  but  rather  in  consequence  of  the  plaintiff's  want 
of  ordinary  care  to  avoid  exposure  to  the  injury.  Thus, 
where  a  statute  requires  railroad  companies  to  ring  bells 
when  approaching  a  highway  crossing,  or  keep  a  flagman 
stationed  there,  or  use  other  means  to  warn  travelers, 
and  making  them  liable  to  another  person  who  suffers 
injury  by  reason  of  their  omission  to  use  such  means, 
contributory  negligence  is  a  good  defence."     But  where 


99  Minn.  7,  108  N.  W.  811  (1906), 
(statutes  imposing  duties  will  not 
be  construed  as  excluding  the  de- 
fense of  contributory  negligence  un- 
less so  required  by  their  terms). 

"  Where  the  statute  does  not  other- 
wise provide,  the  rule  requiring  the 
plaintiff  to  show  that  at  the  time  of 
the  injury  he  was  in  the  exercise  of 
due  care  governs.  (Thompson  v. 
Bridgewater,  7  Pick.  187;  Munn  v. 
Keed,  4  Allen,  43 1 ;  Plumley  v.  Birge, 
124  Mass.  57;  Taylor  v.  Carew 
Mfg.  Co.,  143  Id.  470,  10  N.  E.  308; 
Passamaneck  v.  Louisville,  etc.  R. 
Co.,  98  Ky.  195,  32  S.  W.  620). 
s.  p.,  Pakalinsky  v.  N.  Y.  Central  R. 
Co.,  82  N.  y.  424;  McGrath  v.  N.  Y. 
Central  R.  Co.,  62  Id.  522;  Stevens 
V.  Oswego,  etc.  R.  Co.,  18  Id.  422; 
Field  v.  Chicago,  etc.  R.  Co.,  14  Fed. 
332;  Telfer  v.  Northern,  etc.  R.  Co., 
30  N.  J.  Law,  188;  Reeves  v.  Du- 
buque, etc.  R.  Co.,  92  Iowa,  32,  60 
N.  W.  243 ;  Purl  v.  St.  Louis,  etc.  R. 
Co.,  72  Mo.  168;  Holman  v.  Chicago, 
etc.  R.  Co.,  62  Id.  562 ;  Payne  v.  Chi- 
cago, etc.  R.  Co.,  129  Id.  405,  31  S.  W. 
885;  Pzolla  v.  Michigan  Central  R. 
Co.,  54  Mich.  273 ;  Memphis  v.  Cope- 


land,  61  Ala.  376;  Peoria,  etc.  R. 
Co.  V.  Siltman,  88  111.  529;  Ransom 
V.  Chicago,  etc.  R.  Co.,  62  Wis.  178, 
22  N.  W.  147.  The  failure  of  a  rail- 
way company  to  maintain  signboards 
at  crossings,  as  required  by  statute, 
is  not  negligence  as  to  persons  who 
in  fact  know  of  the  existence  and 
location  of  the  crossing  (Haas  v. 
Grand  Rapids,  etc.  R.  Co.,  47  Mich. 
401 ;  Shaber  v.  St.  Paul,  etc.  R.  Co., 
28  Minn.  103;  Cincinnati,  etc.  R.  Co. 
V.  Howard,  124  Ind.  280,  24  N.  E. 
892;  Louisville,  etc.  R.  Co.  v.  Stom- 
mel,  126  Ind.  35,  25  N.  E.  863; 
Chicago,  etc.  R.  Co.  v.  Crisman,  19 
Colo.  30,  34  Pac.  286;  Laney  v. 
Chesterfield  County,  29  S.  C.  140,  7 
S.  E.  56  [action  under  Gen.  St.  § 
1087,  against  county  for  injuries 
from  defective  highway] ) .  Mr. 
Beach  has  collected  a  great  number 
of  oases  in  support  of  the  general 
proposition  that  a,  plaintiff,  guilty 
of  contributory  negligence,  cannot  re- 
cover on  the  ground  that  the  defend- 
ant's negligence  is  a  violation  of 
some  statutory  obligation  (Contrib. 
Neg.,  2d  ed.,  §  49) .  "  That  a  person 
guilty     of     contributory     negligence 
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a  statute  gives  an  absolute  right  of  action  for  injuries 
suffered,  where  certain  precautions  are  not  taken,  -with- 
out qualifying  the  liability,  so. as  to  confine  it  to  injuries 
suffered  "by  reason  "  or  "in  consequence  "  of  such 
neglect,  this  rule  does  not  apply,  and  contributory  negli- 
gence is  no  defence.  Thus,  where  a  statute  requires  rail- 
road companies  to  fence  their  roads,  and  declares  that, 
if  they  omit  to  do  so,  they  shall  be  liable  to  the  owners  of 
all  cattle  which  may  be  injured  by  trains  running  on  such 
unfenced  roads,  contributory  negligence  is  (generally 
speaking)  no  defence." 

§  63.  Reason  of  rule.  —  The  reason  of  the  rule  which 
denies  relief  to  an  injured  party  who  has  contributed  to 


should  not  recover  even  when  injury 
arises  from  neglect  to  observe  statu- 
tory duty  is  not  only  reasonable,  but 
clear  law"  (Beven  on  Negligence, 
p.  337,  3d  ed.,  1908 ).  The  statute 
makes  the  omission  of  a  certain  act 
illegal,  and  subjects  the  parties  omit- 
ting it  to  penalties.  "  There  can  be 
no  doubt  that  a  party  receiving  bod- 
ily injury  through  such  omission  has 
the  right  of  suing  at  common  law. 
The  action,  however,  must  be  sub- 
ject to  the  rules  of  common  law,  and 
one  of  these  is  that  a  want  of  ordi- 
nary care,  or  willful  misconduct  on 
the  part  of  the  plaintiff  is  an  answer 
to  the  action  "  ( Caswell  v.  Worth,  5 
El.  &  Bl.  849).  See,  also,  Britton 
V.  Great  Cotton  Co.,  L.  E.  7  Ex.  130; 
Queen  v.  Dayton  Coal  &  Iron  Co.,  95 
Tenn.  4fi8,  32  S.  W.  460,  30  L.  R.  A. 
82,  49  Am.  St.  Rep.  935  (1895); 
O'Donnell  v.  Providence  &  Worcester 
Ry.  Co.,  6  E.  I.  211.  The  rule  that 
the  injured  person  must  be  without 
fault  contributing  to  his  own  injury 
to  enable  him  to  recover,  is  subject 
to  no  exception  unless  the  injury  is 
willfully  inflicted  (Quinn  v.  Chicago, 
etc.  Ry,  Co.,  162  Ind.  442,  70  N.  E. 


526  (1904).  See,  also.  Lopes  v. 
Sahuque,  114  La.  1004,  38  So.  810 
(1905)  ;  Burnett  v.  Ft.  Worth  Light 
&  Power  Co.,  102  Tex.  31,  112  S.  W. 
1040,  19  L.  R.  A.  (N.  S.)  104  (1908). 
"Shepard  v.  Buffalo,  etc.  R.  Co., 
35  N.  Y.  641 ;  Corwin  v.  N.  Y.  &  Erie 
R.  Co.,  13  Id.  42;  Jeffersonville,  etc. 
R.  Co.  V.  Eoss,  37  Ind.  545;  Louis- 
ville, etc.  R.  Co.  v.  Whitesell,  68  Id. 
297;  Lloyd  v.  St.  Louis,  etc.  R.  Co., 
128  Mo.  595,  29  S.  W.  153.  In  Flint, 
etc.  R.  Co.  V.  Lull,  28  Mich.  510, 
Cooley,  J.,  said :  "  If  contributory 
negligence  could  constitute  a  de- 
fense, the  purpose  of  the  statute 
might  be  in  a  great  measure,  if  not 
wholly,  defeated;  for  the  mere  neg- 
lect of  the  railway  company  to  ob- 
serve the  directions  of  the  statute 
would  render  it  unsafe  for  the  owner 
of  beasts  to  suffer  them  to  be  at 
large,  or  even  on  his  grovmds,  in  the 
vicinity  of  the  road,  so  that  if  he 
did  what,  but  for  the  neglect  of  the 
company,  it  would  be  entirely  safe 
and  proper  for  him  to  do,  the  very 
neglect  of  the  company  would  con- 
stitute its  protection,  since  the  neg- 
lect  alone    rendered   the    conduct   of 
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the  injury  by  Ms  own  fault  has  been  variously  stated. 
I'erhaps  the  majority  of  opinions  are  in  favor  of  basing 
it  upon  the  other  rule,  confining  liability  to  the  party  who 
is  the  proximate  cause  of  an  injury;  ^°  and  it  is  said  that, 
where  the  plaintiff's  negligence  has  contributed  to  his 
injury,  his  act  is  the  proximate  cause  thereof  and  not  the 
act  of  the  defendant.  But  there  are  innumerable  cases 
in  which  contributory  negligence  has  been  held  to  bar  a 
recovery,  where  such  negligence  was  certainly  no  more  a 
proximate  cause  of  the  injury  than  the  negligence  of  the 
defendant,  if  even  as  much  so.  It  has,  therefore,  been 
asserted  that  the  reason  of  the  rule  is  that  the  defendant 
is  not  liable  for  an  injury  of  which  his  negligence  was  not 

the  plaintiff  negligent."  So  heldun-  So,  under  Illinois  statute  giving  a 
der  Tennessee  Code,  §  1167,  declar-  right  of  action  for  injuries  occa- 
ing  company's  liability  for  all  dam-  sioned  by  willful  neglect  to  fence 
ages  resulting  from  failure  to  keep  coal  mine  shafts  (Catlett  v.  Young, 
a  lookout  on  locomotives  (Nashville,  143  111.  74,  32  N.  E.  447).  So,  un- 
ete.  R.  Co.  Nowlin,  1  Lea,  523 ;  Rail-  der  Wisconsin  statute  requiring  rail- 
road Co.  V.  Walker,  11  Heisk,  383;  roads  to  fence  their  right  of  way 
Nashville,  etc.  R.  Co.  v.  Carroll,  6  (Quaekenbush  v.  Wisconsin,  etc.  R. 
Id.  347;  Chesapeake,  etc.  R.  Co.  v.  Co.,  71  Wis.  472;  37  N.  W.  834). 
Foster,  88  Tenn.  671,  13  S.  W.  694).  So,  under  Tennessee  statute,  forbid- 
So,  under  a,  similar  statute  in  ding  employment  of  boys  in  mines 
Georgia  (Bacon,  etc.  R.  Co.  v.  Davis,  (Queen  v.  Dayton  Coal  Co.,  95  Tenn. 
27  Ga.  113;  Winn  Case,  26  Id.  250;  458,  32  S.  W.  460).  In  Rowell  v. 
Atlanta,  etc.  R.  Co.  v.  Ayres,  53  Id.  Railroad  Co.,  57  N.  H.  132,  under  a 
12).  So,  in  New  York,  in  an  action  statute  giving  railway  companies 
for  death  by  "  wrongful  act,''  under  an  insurable  interest  in  the  property 
Code  Civ.  Pro.,  §  1902  (Kain  v.  along  the  line  of  their  road,  the 
Larkin,  56  Hun,  79,  9  N.  Y.  Supp.  89  plaintiff's  contributory  neglegence 
[decedent  shot  by  defendant]).  So,  was  held  no  defense  to  an  action  for 
in  Kentucky,  under  a  statute  (Gen.  the  negligent  communication  of  fire. 
Stat.,  eh.  57,  §  3)  providing  for  the  Under  a  similar  statute  in  Missouri,, 
recovery  of  punitive  damages  in  cer-  no  negligence  short  of  fraud  will 
tain  cases  where  death  results  from  bar  plaintiff's  right  to  recover  (Mat- 
defendant's  "  willful  negligence "  thews  v.  St.  Louis,  etc.  R.  Co.,  121 
(Jones  V.  Louisville,  etc.  R.  Co.,  82  Mo.  298;  24  S.  W.  591).  See  Bad- 
Ky.  610).  See  Illinois  Cent.  R.  Co.  deley  v.  Granville,  19  Q.  B.  Div.  423 
V.  Dick,  91  Ky.  434,  15  S.  W.  665;  [absence  of  banksman,  while  miner 
Louisville,  etc.  R.  Co.  v.  Coniff  (Ky.)  was  ascending  shaft;  Coal  Miners" 
27  S.  W.  865;  Chesapeake,  etc.  R.  Act,  1872]. 
Co.   V.   Yost    (Ky.),   29   S.   W.   326.  "Wharton,   Negligence,   §   300. 
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the  sole  cause. ^^  But  this  is  plainly  not  true,  since  the 
concurring  negligence  of  a  stranger  is  no  defence ;  "  and, 
even  allowing  for  that  error  in  the  definition,  it  still  re- 
mains incorrect,  unless  the  rule  lying  at  the  foundation 
of  the  famous  case  of  Davies  v.  Mann,"  now  recognized 
by  every  court,  both  in  England  and  America,  with  one  or 
two  exceptions,  is  to  be  ignored.  We  think  that  the  Su- 
preme Court  of  California  has  stated  the  exact  truth  in 
holding  that  the  reason  of  the  rule  is  simply  the  impossi- 
bility in  most  cases  of  equitably  apportioning  the  dam- 
ages between  the  parties  in  a  common-law  action,^"  and 
that,  where  this  impossibility  does  not  exist,  the  rule  it- 
self ought  not  to  apply.^" 

§  64.  When  no  defence. —  The  rule  excluding  a  re- 
covery in  cases  of  contributory  negligence  is  of  course 
only  applicable  to  actions  founded  upon  negligence.  It 
is  universally  conceded  that  the  greatest  contributory 
fault,  including  a  willful  trespass,  is  no  defence  in  an 
action  for  willful  injuries.^^     Thus  a  trespasser  upon  a 

"  Grippen  v.  N.  Y.  Central  R.  Co.,  shooting] ;  Welch  v.  Wesson,  6  Gray, 

40  N.  Y.  34.     See  Philadelphia,  etc.  505;   Steele  v.  Burkhardt,  104  Mass. 

Co.   V.   Boyer,   97   Pa.   St.   91;    New  59;    Banks  v.   Highland   St.   R.   Co., 

Jersey    Express    Co.    v.    Nichols,    33  136  Id.  485;   Steinmetz  v.  Kelly,  72 

N.  J.  Law,  434;   Toledo,  etc.  Co.  v.  Ind.  442;  Salem  v.  Goller,  76  Id.  291 ; 

Goddard,    25    Ind.    185;    Mississippi,  Chicago,    etc.    R.    Co.    v.    Bills,    118 

etc.  R.  Co.  V.  Mason,  51  Miss.  234.  Ind.  221,  20  N.  E.  775  [ejection  from 

"  See  §  66,  post.  train] ;    Birge  v.   Gardner,   19   Conn. 

"10  Mees.  &  W.,  546.     See  §  99,  507;    Williams  v.  Michigan,  etc.  E. 

post.  Co.,   2   Mich.   259;    Chicago,   etc.   R. 

'"Needham  v.   San  Francisco,  etc.  Co.  v.  Smith,  46  Id.  504;  Cincinnati, 

R.   Co.,   37    Cal.   400.     See,   also,   to  etc.  R.  Co.  v.  Waterson,  4  Ohio  St. 

similar   effect,    Simpson   v.    Hand,    6  424 ;  Pittsburgh,  etc.  E.  Co.  v.  Smith', 

Whart.  311;  Heil  v.  Glandin,  42  Pa.  26    Id.    124;     Tanner    v.    Louisville, 

St.  49'3,  499;  Railroad  Co.  v.  Norton,  etc.  E.  Co.,  60  Ala.  621;  Gothard  v. 

24  Id.  469;  Kerwhaeker  v.  Cleveland,  Alabama,   etc.   E.    Co.,    67   Id.    114; 

etc.  R.  Co.,  3  Ohio  St.  172.  Central   R.   Co.  v.  Newman,   94  Ga. 

^"Needham  v.   San  Francisco,  etc.  560,  21  S.  E.  219;   Bunting  v.  Cen- 

E.  Co.,  37  Cal.  409'.  tral,  etc.  E.  Co.,  16  Nev.  277;   Hol- 

"Sanford  v.   Eighth   Ave.  H.   Co.,  stine  v.   Oregon,  etc.   E.   Co.   8   Ore. 

23   N.   Y.   343;    Kain  v.   Larkin,   56  163;    Hector  Min.   Co.  v.   Robertson, 

Hun,  79,  9  N.  Y.  Supp.   89   [willful  22   Colo.   491,   45   Pac.   406;    Alaska 
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railroad  train,  or  street  car,  who  is  pushed  off,"  or 

f orced,^^  or  frightened,^*  into  jumping  off,  while  the  train 

Min.    Co.   V.    Whelan,    64    Fed.    462,  v.  N.  Y.  Central  E.  Co.,  87  N.  Y.  25 ; 

12  C.  C.  A.  225;   Southern  Ry.  Co.  Pennsylvania  R.  Co.  v.  Vandiver,  42 

V.  Yancey,  141  Ala.  246,  37  So.  341  Pa.   St.   365;    Holmes   v.   Wakefield, 

(1904);     Brendle    v.     Spencer,     125  12  Allen,   580;    Meyer  v.   Pacific  R. 

N.    C.    474,    34    S.    E.    634    (18&9);  Co.,   40   Mo.    151;    Kline   v.   Central 

La  Fitte  V.  Southern  Ry.  Co.,  73  S.  C.  Pacific  R.   Co.,  37   Cal.  40O;   Louis- 

467,  53  S.  E.  755    (1906);   Bolin  v.  ville,  etc.  R.  Co.  v.  Dunkin,  92  Ind. 

Chicago,  etc.  Ry.  Co.,  108  Wis.  333,  601;    Carter   v.   Louisville,   etc.    Co., 

84  N.  W.  446,  81  Am.  St.  Rep.  911  98  Id.  552). 

(1900);     Birmingham,    etc.     Co.    v.  =*  Biddle    v.    Hestonville,    etc.    R. 

Jones,    146    Ala.    277,    41    So.    146  Co.,  112  Pa.  St.  551,  4  Atl.  485;  s.  c. 

(1906)  ;     Anderson    v.    Minneapolis,  again,  16  Id.  488.     While  a  mere  or- 

etc.    Ry.    Co.,    103    Minn.    224,    114  der  to  quit  the  train,  given  while  it 

N.    W.    1123     (1908);    Central    Ry.  is    in    motion,    may    not    always    be 

Co.   v.   Moore,   5   Ga.   App.   562,   63  equivalent  to  force,   as  to  an  adult 

S.   E.   642    ( 1909)  ;    Goodwin  v.   At-  ( see  Benton  v.  Chicago,  etc.  R.  Co., 

lantic,   etc.   Ry.   Co.,   82   S.   C.   321,  55  la.  496,  8  N.  W.  330),  it  is,  in 

64   S.   E.   242    (1909);    Birmingham  the  case  of  a  mere  child    (Chicago, 

Light,  etc.  Co.  v.  Jung,  49  So.  (Ala.)  etc.  R.  Co.  v.  West,  125  111.  320.,  17 

434     (1909);     Kramm    v.    Stockton  N.  E.  788),  and  in  the  case  of  any 

Elec.  Ry.  Co.,  10  Cal.  App.  271,  101  young  person   (e.  g.,  16  years),  the 

Pao.  914  (1909);  Hawks  v.  Slusher,  question  is  for  the  jury   (Benton  v. 

104  Pac.   (Ore.)   883   (1909);  South-  Chicago,   etc.    R.    Co.,   supra;    Kline 

em,   etc.    Ry.    Co.   v.    Svensden,    108  v.  Central  Pac.  R.  Co.,  37  Cal.  40O). 

Pac.     (Ariz.)     262     (1910);    Florida  =*  Clarke  v.  N.  Y.,  Lake  Erie,  etc. 

Ry.    Co.   V.    Dorsey,    52    So.     (Fla.)  R.   Co.,   40   Hun,   605.     In   Planz  v. 

963   (1910);  Murphy  v.  Wabash  Ry.  Boston,  etc.  R.   Co.,   157   Mass.   377, 

Co.,   128   S.   W.    (Mo.)    481    (1910);  32   N.    E.    356,   where   plaintiff   was 

Mills   V.   Atlantic,   etc.   Ry.    Co.,    85  stealing  a   ride   on   a  freight  train, 

S.  C.  463,  67  S.  E.  565,  69  S.  E.  97  was    ordered   off   while    it   was    sta- 

(1910);  Western  Ry.  Co.  v.  Wallace,  tionary,    refused    to    obey,    and   was 

54   So.    (Ala.)    533    (1911);    South-  then  driven  off  while  it  was  in  mo- 

ern  Ry.  Co.  v.  Wiley,  71  S.  E.   (Ga.  tion,  his  contributory  negligence  was 

App.)    11    (1911).  held    to    be    fatal    to    his    recovery. 

^  Barre  v.  Reading  R.  Co.,  155  Pa.  This  decision  was  clearly  wrong.     In 

St.    170,    26    Atl.    &9-,    Thurman   v.  Marion  v.   Chicago,   etc.   R.   Co.,   59 

Louisville,    etc.    R.    Co.     [Ky.],    34  la.  428,   13  N.  W.  415,  it  was  held 

S.   W.   893    [trespasser  ejected  from  that,   while   the   company   would   be 

train].      Though   a   carrier   has   the  liable  for  such  an  act  on  the  part  of 

right  to  eject  from  his  vehicle  a  per-  a  conductor,  it  was  not  liable  for  the 

son  unlawfully  there,  he  is  bound,  in  act  of  a  brakeman  (and  see  Towanda 

doing    so,    to    use    no    unnecessary  Coal    Co.    v    Heeman,    86    Pa.    St. 

violence,  and  not  to  subject  the  tres-  418).     But    this    decision    was    also 

passer  to  the  hazard  of  serious  per-  wrong,    in    relieving    from    liability 

sonal     injury     (Sanford    v.     Eighth  for    the    brakeman's    act.      See    the 

Ave.  R.  Co.,  23  N.  Y.  343;  Hoffman  conclusive   reasoning   in   Hoffman  v. 


159  CONTEIBUTOKY    NEGLIGENCE.  [§64 

is  in  motion,  is  not  debarred  from  recovery  by  his  own 
fault,  either  in  originaly  entering  the  car,  or  in  quitting 
it,  while  in  motion.  Contributory  negligence  is  as  good 
a  defence  to  a  claim  founded  upon  gross  negligence  as 
to  any  other ;  ^^  except  where  such  negligence  is  so  wan- 
ton and  reckless  as  to  imply  a  willingness  to  injure,  or 
entire  indifference  to  consequences.^*  Yet  this,  after  all, 
is  only  another  form  of  stating  the  well-known  rule  in 
Davies  v.  Mann,  that  is,  that  even  a  trespasser  can  re- 
cover for  any  want  of  ordinary  care  in  avoiding  injury  to 
him,  after  his  presence  is  known  to  the  defendant.^^ 

N.  Y.  Central  R.  Co.,  87  N.  Y.  25;  472,  6  So.  910;  Florida  So.  E.  Co. 
s.  p.,  Bayley  v.  Manchester,  etc.  R.  v.  Hirst,  30  Fla.  1,  11  So.  506;  Inter- 
Co.,  L.  R.  8  C.  P.  148.  Texas,  etc.  national,  etc.  R.  Co.  v.  Kuehn,  11 
Ry.  Co.  V.  Bueh,  101  Tex.  200,  102  Tex.  Civ.  App.  21,  31  S.  W.  322. 
S.  W.  124  (1907),  (where  a  child  "The  doctrine  that  any  degree  of 
ten  years  old  was  injured  by  jump-  negligence  which  may  be  gross  on 
ing  from  a  ladder  on  the  side  of  the  the  part  of  the  defendant  will  en- 
car  to  which  he  had  been  hanging,  able  the  plaintiff  to  recover,  not- 
it  has  been  held  that  though  it  was  withstanding  his  own  negligence, 
the  recognized  custom  and  duty  for  is  unsound  in  principle"  (McDonald 
brakemen  to  put  trespassers  off  v.  International,  etc.  Ry.  Co.,  86 
trains,  the  threatening  language  of  Tex.  1,  22  S.  W.  939,  40  Am.  St. 
the  brakeman  frightening  the  child  Rep.  803  (1893). 
and  causing  him  to  jump,  was  not  ''"Lake  Shore,  etc.  R.  Co.  v.  Bode- 
such  obvious  negligence  as  would  mer,  139  111.  596,  29  N.  E.  692;  Louis- 
authorize  the  trial  court  to  assume  ville,  etc.  R.  Co.  v.  Watson,  90  Ala. 
such  conduct  negligent  and  that  the  68,8  So.  249.  In  Gray  v.  McDonald, 
question  should  have  been  left  to  104  Mo.  303,  16  S.  W.  398,  it  was 
the  jury).  held  that  the  fault  of  one  killed  in  a 
'°  Wilds  v.  Hudson  River  R.  Co.,  personal  encounter,  in  not  avoiding 
24  N.  Y.  430;  rev'g  33  Barb.  503;  the  conflict,  was  no  defense  to  an 
Grippen  v.  N.  Y.  Central  R.  Co.,  40  action  for  his  wrongful  death,  the 
N.  Y.  34,  51;  Neal  V.  Gillett,  23  Conn,  doctrine  of  negligence  having  no 
437 ;  Rowen  v.  New  Haven  R.  Co.,  application  to  the  case,  a  man's  right 
59  Id.  364,  21  Atl.  1073;  New  Jersey  to  personal  security  being  absolute. 
Express  Co.  v.  Nichols,  33  N.  J.  McGhee  v.  Campbell,  101  Fed.  936, 
Law,  434;  Catawissa  R.  Co.  v.  Arm-  42  C.  C.  A.  95  (190O)  ;  Birmingham 
strong,  49  Pa.  St.  186;  Cunningham  Light,  etc.  Co.  v.  Selhorst,  51  So. 
V.  Lyness,  22  Wis.  236;  Maumus  v.  (Ala.)  568  (1910);  Dixon  v.  New 
Champion,  40  Cal.  121;  Carroll  v.  York,  etc.  Ry.  Co.,  207  Mass.  126, 
Minnesota,  etc.  R.  Co.,  13  Minn.  30;  92  N.  E.  1030  (1910).  Contra,  Den- 
Griggs  V.  Fleckenstein,  14  Id.  81;  ver,  etc.  Ry.  Co.  v.  Buffher,  30  Colo. 
Ruter  V.  Foy,  46  la.  132;  Carring-  27,  69  Pac.  582  (1902). 
ton  V.  Louisville,  etc.  R.  Co.,  88  Ala.  "  See  §  90,  post.    In  some  cases  it 
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§  65.  Fault  must  be  that  of  injured  party  or  his 
agent.  —  It  is  only  the  contributory  fault  of  the  injured 
party,  or  of  some  one  whose  fault  is  imputable  to  him, 
that  can  excuse  the  defendant.  The  fault  of  a  mere 
stranger,  however  much  it  may  contribute  to  the  injury, 
is  no  defence  for  one  whose  negligence  was  its  proximate 
cause.^^     For  convenience,  we  speak  of  the  injured  party 


is  said  that  a  trespasser  can  only  re- 
cover for  willful  injuries  (Wright 
V.  Boston,  etc.  R.  Co.,  129  Mass. 
440;  Moore  v.  Pennsylvania  E.  Co., 
99  Pa.  St.  301;  Mulherrin  v.  Dela- 
virare,  etc.  R.  Co.,  81  Id.  366;  Pitts- 
burgh, etc.  R.  Co.  V.  Collins,  87  Id. 
405;  Illinois  Central  R.  Co.  v.  God- 
frey, 71  111.  501;  Bresnahan  v.  Michi- 
gan Central,  49  Mich.  410;  Chicago, 
etc.  R.  Co.  v.  Hedges,  105  Ind.  398, 
7  N.  E.  801;  Mason  v.  Missouri  Pac. 
R.  Co.,  27  Kans.  83).  But  this  is 
erroneous,  and  overruled  every- 
where. Nor  was  it  necessary  to  the 
decision  of  any  case. 

^  Arctic  Fire  Ins.  Co.  v.  Austin,  69 
IST.  Y.  470;  Webster  v.  Hudson  River 
R.  Co.,  38  N.  Y.  161;  Barrett  v. 
Third  Ave.  R.  Co.,  45  Id.  628;  Paul- 
mier  v.  Erie  R.  Co.,  34  N.  J.  Law, 
151 ;  Sullivan  v.  Philadelphia,  etc. 
R.  Co.,  30  Pa.  St.  234;  Eaton  v.  Boa- 
ton,  etc.  R.  Co.,  11  Allen,  505;  War- 
ren V.  Fitehburg,  etc.  E.  Co.,  8  Id. 
227;  Ingalls  v.  Bills,  9  Mete.  1;  Cay- 
zer  V.  Taylor,  10  Gray,  274; 
Churchill  v.  Holt,  127  Mass.  165; 
Harrison  v.  Great  Northern  R.  Co.,  3 
Hurlst.  &  C.  231;  Gee  v.  Metropoli- 
tan R.  Co.,  L.  R.  8  Q.  B.  161,  174; 
Clark  V.  Chambers,  L.  R.  3  Q.  B.  Div. 
327.  See  §  32,  ante,  and  §§  94,  122, 
'post.  For  a  full  discussion  of  this 
principle,  see  Cooley  on  Torts,  132. 
A  gas  pipe  laid  in  a  street  leaked, 
and  the  leaks  were  not  stopped  by  the 
gas  company  when  complaint  was 
made  to  it.     It  was  held  that  this 


negligence  of  the  company  was  the 
proximate,  not  the  remote  cause  of 
an  exposion,  and  the  fact  that  the 
city  contractor,  in  building  a  sewer, 
had  disturbed  and  broken  the  pipe, 
had  no  effect  to  shift  the  cause  (Oil 
City  Gas  Co.  v.  Robinson,  99'  Pa.  St. 
1 ) .  A  gas  company  supplied  plain- 
tiff with  a  defective  service  pipe  to 
convey  gas  from  its  main  to  his 
meter;  and  the  gas,  leaking,  exploded 
through  the  negligence  of  a  gas-fitter 
employed  by  plaintiff.  The  cause  of 
action  was  held  to  be  the  negligence 
of  the  company,  from  the  conse- 
quences of  which  the  intermediate 
negligence  of  a  person  not  in  plain- 
tiff's service  could  not  relieve  it 
(Burxows  V.  Marsh  Gas  Co.,  L.  R.  5 
Exch.  67 ) .  A  person  tripped  by 
anbther's  stepping  on  the  end  of  a 
plank  laid  lengthwise  in  a  walk, 
which,  being  unsupported,  gives 
way  and  throws  up  the  opposite  end, 
is  not  guilty  of  contributory  negli- 
gence (Rockford  v.  HoUenbeck,  34 
111.  App.  40).  Both  may  be  liable 
(Muller  V.  Hale,  138  Cal.  163,  71 
Pac.  81  (1902);  Siegel,  etc.  Co.  v. 
Trcka,  115  111.  App.  56,  aff'd  218  111. 
55«,  75  N.  E.  10i53,  109  Am.  St.  Rep. 
302,  2  L.  R.  A.  (N.  S.)  647  (1905)  ; 
Oulighan  v.  Butler,  189  Mass.  287, 
75  N.  E.  726  ( 1905 )  ;  Venbuve  v. 
LaFayette  Worsted  Mills,  27  R.  I. 
89,  60  Atl.  770  (1905);  Howard  v. 
Harris,  etc.  Plumbing  Co.,  154  N.  C. 
224,  70  S.  E.  285  (19ai);  Sweet  v. 
Perkins,  196  N.  Y.  482,  90  N.  E.  50 
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as  the  plaintiff;  but  it  is,  of  course,  to  be  understood  tbat, 
in  an  action  for  injuries  causing  death,  contributory  fault 
of  the  deceased  person  is  a  bar  to  the  action,  to  precisely 
the  same  extent  as  if  he  were  the  plaintiff  of  record,^" 

(1909);  Moore  v.Kopplin,  135  S.  W.  Id.  462;    Lofton  v.  Vogles,   17   Ind. 

(Tex,   App.)    1033    (1911);    Doherty  105;     Indianapolis,    etc.    R.    C!o.    v. 

V.  Boston,  etc.  Ry.  Co.,  207  Mass.  27,  Stout,  53  Id.  143;  Toledo,  etc.  E.  Co. 

92  N.  E.   1026    (1910);   Flanagan  v.  v.    Moore,    77    111.    217;    Schmidt   v. 

Wells  Co.,  237  111.  82,  86  N.  E.  609,  Chicago,  etc.  R.  Co.,  83  Id.  405 ;  Chi- 

127  Am.  St.  Rep.  315  (1908).  cago,  etc.  R.  Co.  v.  Triplett,  38  Id. 

"  In  an  action  for  injuries  causing  482 ;    Ewen  v.   Chicago,  etc.   R.   Co., 

death,  the  sole  test  on  the  question  38    Wis.    613;    Walters    v.    Chicago, 

of  contributory  negligence  is  whether  etc.   R.    Co.,   41    la.    71;    Shoemaker 

the  decedent  himself  was  so  far  free  v.    Lacey,    38   Id.    277;    Weymire   v. 

from  fault  as   to  have  entitled  him  Wolfe,    52    Id.    533;    Elliott    v.    St. 

to  maintain  an  action  had  he  lived  Louis,  etc.  R.  Co.,  67  Mo.  272;  Kan- 

(Dennick  v.  Railroad  Co.,  103  U.  S.  sas,  etc.  R.  Co.  v.  Salmoil,  11  Kans. 

11;    Scheffer  v.   Washington,  etc.  R.  83;  Clarlc  v.  Louisville,  etc.  Ry.  Co., 

Co.,  105  Id.  249;   Pack-et  Co.  v.  Mc-  101  Ky.  34,  39  S.  W.  840,  36  L.  R.  A. 

Cue,  17  Wall.  508;  Witherley  V.  Re-  123      (1897);      Cameron     v.     Great 

gents'  Canal  Co.,  12  C.  B.  N.  S.  2;  Northern  Ry.  Co.,  8  N.  D.  618,   80 

Batohelor  v.  Forteseue,  L.  R.,irQ.  N.   W.   885    (1899);    Pittsburg,   etc. 

B.    Div.    474;     Wigmore    v.    Jay,    5  Ry.  Oo.  v.  Rogers,  45  Ind.  App.  230, 

Exoh.  354;  Mansfield  Coal,  etc.  Co.  v.  87  N.  E.  28  (1909)  ;  Cincinnati,  etc. 

McEnery,    91    Pa.    St.    185;    Gay   v.  Ry.  Co.  v.  Lowell's  Admr.,   141  Ky. 

Winter,  34  Cal.   153;   Cleveland,  etc.  249,  132  S.  W.  569   (1910);  Perkins 

R.  Co.  V.  Crawford,  24  Ohio  St.  631;  v.  Oxford  Paper  Co.,  71   Atl.    (Md.) 

Carey  v.  Berkshire  R.   Co.,   1   Cush.  476    ( 1908 ) ;   Palmer  v.  Oregon,  etc. 

475;  Bancroft  v.  Boston,  etc.  R.  Co.,  Ry.  Co.,  34  Utah,  466,  98  Pac.  689 

97   Mass.  275;   State  v.  Manchester,  (1908);  Driver's  Admr.  v.  Southern 

etc.  R.  Co.,  52  N.  H.  528;  Bradbury  Ry.  Co.,  103  Va.  650,  49  S.  E.  lOOO 

V.  Furlong,  13  R.  I.  15;  Nickerson  v.  (1906);    Brown   v.    West   Riverside 

Harriman,    38    Me.    277;     State    v.  Coal  Co.,  143  la.  662,  120  N.  W.  732 

Maine   Central   R.   Co.,    60   Id.   490;  (1909);    Hudson   v.   Lynn,   etc.    Ry. 

Telfer  v.   Northern,   etc.   R.   Co.,   30  Co.,    185    Mass.    510,    71    N.    E.    66 

N.  J.  Law,  188;  Cumberland,  etc.  R.  (1904);    Cincinnati,  etc.  Ry.  Co.  v. 

Co.  v.  Fazenbaker,  37  Md.  156;  Row-  Lovell's    Admr.,    141    Ky.    249,    132 

land  V.   Cannon,  35  Ga.   105;   Berry  S.  W.  569   (1910);   Slattery  v.  New 

v.  Northeastern  R.  Co.,  72  Id.  137;  York,  etc.   Ry.   Co.,   203   Mass.   453, 

Atlanta,  etc.  R.  Co.  v.  Ayers,  53  Id.  89    N.    E.    622    ( 1909 )  ;    Newton   v. 

12;   Nashville,  etc.  E.  Co.  v.  Smith,  Wabash  Ry.  Co.,  152  Mo.  App.  167, 

6  Heisk.  174;  Hill  v.  Louisville,  etc.  132  S.  W.   1195    (1911);   Weatherly 

R.    Co.,   9   Id.   823;    Hubgh   v.   New  v.  Nashville,  etc.  Ry.  Co.,   166  Ala. 

Orleans,  etc.  E.  Co.,  6  La.  Ann.  495;  575,  51  So.  959   (1910). 
Knight  V.  Pontchartrain  R.   Co.,  23 
[Law  of  Neg.    Vol.  I —  11] 
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wMle  the  contributory  fault  of  the  actual  plaintiff  in  such 
an  action  would  be  no  defence,  except  conceivably  in  some 
extraordinary  case  which  has  never  yet  occurred.^"  And, 
where  the  action  is  brought  by  a  parent  or  master,  for 
the  loss  of  service  caused  by  an  injury  to  a  child  or  ser- 
vant, the  negligence  of  either  the  plaintiff  of  record  or  of 
the  person  actually  injured  is  to  be  deemed  the  negli- 
gence of  the  plaintiff,  within  the  meaning  of  this  chap- 
ter.^^  The  plaintiff  is  responsible  for  the  contributory 
fault  of  his  agent  in  the  affair,^^  on  the  same  principles 
and  under  the  same  conditions  as  he  would  be  if  he  were 
sued  upon  such  fault. 

§  65a.  Doctrine  of  imputed  negligence.  —  The  doctrine 
of  imputed  negligence  is  that  in  certain  relations  there 
shall  be  visited  upon  the  plaintiff  the  negligence  of  an- 
other concurring  with  that  of  the  defendant  so  as  to  de- 
feat the  action.  It  is  peculiar  to  contributory  negligence 
and  can  be  invoked  only  where  the  negligence  of  another, 
for  which  the  plaintiff  is  responsible,  besides  that  of  the 
defendant,  proximately  contributes  to  the  injury.  The 
ethical  proposition  at  the  basis  of  the  legal  theory  is 
that  the  person  to  whom  the  negligence  of  another  is 
imputed,  owing  to  the  relation  between  them,  ought  to  be 
held  responsible  for  the  conduct  of  such  other  in  respect 
to  the  cause  of  the  injury.     The  relation  must,  therefore, 

'"In  such  an  action,  the  eontribu-  mel,    126    Ind.    35,    25    N.    E.    863; 

tory   negligence   of   the    plaintiff   of  Miner  v.   Connecticut  River  R.   Co., 

record  or  of  any  other  person  inter-  153   Mass.    398,   26   N.    E.    994;    La, 

ested  in  the  recovery  is  not  an  avail-  Riviere   v.    Pemberton,   46   Minn.    5,, 

able  defense    (Button  v.  Hudson  R.  48  N.  W.  406.     See  Eaton  v.  Boston, 

R.  Co.,  18  N.  Y.  248;  Wilds  v.  Hud-  etc.  R.  Co.,  11  Allen,  500;  Stevens  v. 

son  R.  R.  Co.,  24  Id.  430;  Cleveland  Armstrong,  6  N.  Y.  435.     Owner  of 

etc.  R.  Co.  V.  Crawford,  24  Ohio  St.  team,   riding  in  it,   allowed  a  com- 

631).  panion  to  take  the  reins.     Held,  lia- 

"See  §§  70-86,  post.     As  to  hus-  ble    for    latter's    contributory    fault 

band  and  wife,  see  §  67,  post.  (Stafford  v.   Oskaloosa,   57   la.   749, 

s^' Louisville,  etc.  R.  Co.  v.  Stom-  11  N.  W.  668). 
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be  one  either  invoking  the  principles  of  agency,  or  the 
parties  must  be  co-operating  in  a  common  or  joint  enter- 
prise, or  the  relation  between  the  injured  plaintiff  and 
such  third  person,  whose  negligence  co-operating  with 
that  of  the  defendant  has  caused  the  injury,  must  have 
given  the  plaintiff  the  legal  right  to  control  his  action/^ 

"  Negligence     of     one     under     the  one  is  imputable  to  all  if  they  stand 

plaintiff's  control  is  imputed  to  him  on  an  equal  footing   (Koplitz  v.  St. 

(Minster  v.  Citizens'  Ry.  Co.,  53  Mo.  Paul,   86  Minn.   378,   90  N.   W.   194- 

App.   276 ;    Seaman  v.   Koehler,    126  ( 1902 )  ;    Louisville,   etc.   Ey.    Co.   v. 

N.   Y.    625,   25    N.   E.    353    (1890);  Armstrong,  32  Ky.  L.  Rep.  252,  105 

Nonn  V.   Chicago  City  Ry.   Co.,   232  S.  W.  473    (1907);   Contos  v.  Jami- 

111.  378,  83  N.  E.  924  ( 1908)  ;  Young  son,  81  S.  C.  488,  62  S.  B.  867  ( 1908) . 

V.  Madison  County,  115  N.  W.  (la.)  Neglect  of  engineer  to  give  signals 

23    ( 1909) .     Where  plaintiff  is  free  not  imputable  to  conductor  in  action 

from  fault  the  negligence  of  his  fel-  against  a  stranger  (Central  111.,  etc. 

low  servant  cannot  be  imputed  to»  Co.  v.  Lloyd,  134  111.  App.  494 
him    for   the   benefit   of   a   stranger'  (1907).    Neglect  of  engineer  to  give 

whose  negligence  contributed  to  the  signals  not  imputable  to  hirer,  who 

injury    (Gray    v.    Philadelphia,    etc.  is,  however,  responsible  for  his  own 

Ry.,   24   Fed.    168,   22   Am.    &   Eng.  neglect  (Wilson  v.  Puget  Sound  Ry., 

Ry.  Cas.  351).    Where  the  master  is  52  Wash.  522,  101  Pac.  50    (1909). 

chargeable  with  negligence  the  eon-  Conductor  and  engineer  of  train  held 

current  negligence  of  a  fellow  servant  joint  enterprisers  (Alabama,  etc.  Ry. 

of    the    plaintiff    constitutes   no    de-  Co.     v.     Hanbury,     49     So.     (Ala.) 

fense  (Chicago,  etc.  Ry.  Co.  v.  Swett,  467   (1909).     Neglect  of  railway  not 

45   111.    197;    Paulmier  v.   Erie   Ry.  imputable   to   passenger    (Gulf,   etc. 

Co.,  34  N.  J.  Law,  151;   Crutchfleld  Ry.  Co.  v.  Barnes,  48  So.  823  (1909). 

V.  Richmond,  etc.  Ry.  Co.,  76  N.  C.  Neglect  of  driver  not  imputable  to  v 

320;  Cayser  V.  Taylor,  10  Gray,  207 ;  one   riding   in   conveyance     (Illinois 

Ft.  Worth,  etc.  Ry.  Co.  v.  Mackney,  Southern  Ry.  Co.  v.  Hamill,  226  111. 

83  Tex.  410,   IS  S.  W.  949    (1891).  88,  80  N.  E.  745    (1907);   Eckels  v. 

"  The  negligence  of  a  superior  is  not  Muttschall,   230   111.   462,   82   N.   E. 

attributable  to  an  inferior  working  872     (1907);     Read    v.    New    York 

under  his  control,   although  the  in-  Cent.,  etc.  Ry.  Co.,  104  N.  Y.  Supp. 

ferior  participates  in  the  act,  if  he  io68,    123    App.    Div.    228    (190«); 

does   so  by  order  of  such   superior,  Burleigh  v.    St.   Louis  Tr.   Co.,    112 

and  therefore  such  negligence  cannot  -^^  j^^^  724,  102  S.  W.  621  (1907)  ; 

be  charged  upon  the  inferior  as  con-  ^^^^  ^    Brooklyn  Heights  Ry.  Co., 

tnibutory  negligence  so  as  to  defeat  ^^  ^    y  Supp.  95,   119  App.  Div.-*~ 

him  in  an  action  brought  for  injuries  ^^^  ^^^  ^^_  ^  ^^^^  ^^  ^_  ^  ^^3^ 
occasioned  by  such  act  of  neghgence  ^^^^^^^   ^^_    ^    ^    ^.^^^ 

Hoben  v.  Burlington,  etc.  Ry.  Co.,  '  "  „„„    ,1,   cj    w    qkr 

20  la.  562).    Where  two  or  more  are  33  Ky.  L.  Rep.  792,  111  S.  W^  356 

engaged  in  a  joint  or  common  enter-  (1907)  ;   City  of  Baltimore  v.  SUte 

prise  the  contributory  negligence  of  of  Maryland,  66  Fed.  641,  92  C.  C.  A. 
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Conversely,  the  negligent  conduct  of  another  will  not  be 
imputed  to  the  plaintiff  if  he  neither  authorized  nor  par- 
ticipated in  it,  nor  had  the  right  or  power  or  duty  to 
control  his  conduct  in  that  regard.^*  The  doctrine  is  not 
recognized  by  the  courts  of  Illinois  and  was  repudiated 
at  an  early  date  in  Ohio.'^ 


§  66.  Doctrine  of  ' '  identification. "  —  As  already 
stated,  the  fact  that  the  injury  was  caused  by  the  joint 
negligence  of  the  defendant  and  a  mere  stranger  is  uni- 
versally admitted  to  be  no  defence.^"  But,  in  the  famous 
case  of  Thorogood  v.  Bryan,^^  an  English  court  invented 
a  new  application  of  the  old  Roman  doctrine  of  identifi- 
cation, and  held  that  a  passenger  in  a  public  vehicle, 
though  having  no  control  over  the  driver,  must  be  held 
to  be  so  identified  with  the  vehicle  as  to  be  chargeable 
with  any  negligence  on  the  part  of  its  managers  which 
contributed  to  an  injury  inflicted  upon  such  passenger 
by  the  negligence  of  a  stranger.  In  former  editions,  we 
devoted  much  space  to  the  refutation  of  this  doctrine  of 
"  identification."  But  it  is  needless  to  do  so  any  longer, 
since  the  entire  doctrine  has,  since  our  first  edition,  been 
exploded  in  every  court,  beginning  with  New  York  and 


V.   Chicago,   etc.   Ry.    Co.,    159    Fed. 

335   ( 1908 )  ;  City  of  Winona  v.  Bot-  10  ( 1907 ) . 

zet,   169  Fed.   321,   94  C.   C.   A.   563  =*  Cp.  29  Cyc,  p.  543. 

(1909).     When  driver  is  experienced  '^'^  Chicago  City  Ey.  Co.  v.  Wilcox, 

and  plaintiff  not,  negligence  of  for-  138  111.  370,  27  N.  E.  899',  21  L.  R.  A. 

mer   not   imputable    (Chadbourne   v.  76    (1891);   New  York,  etc.  Ry.  Co. 

Springfield  St.  Ry.,   199  Mass.   574,  v.  Kistler,  66  Ohio  St.  326,  64  N.  E. 

85  N.  E.  737  (1908).    Plaintiflf  liable  130(1902). 

for  his  own  negligence  in  permitting  '"  See  cases  cited  under  §  65,  ante, 

driver  without  objection  to  drive  in  and  §  122,  post. 

front  of  moving  locomotive    (Davis  "8  C.  B.  115. 
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ending  with  Pennsylvania.'*  It  was  finally  overruled  in 

''Little  V.  Hackett,  116  U.  S.  360,  Louisville,  etc.  R.  Co.  v.  Creek,  130 

6   Sup.   Ct.   391,  where  the   question  Ind.  139,  29  N.  E.  481;  Lake  Shore, 

was   fully  and   ably   discussed.     Ap-  etc.  R.  Co.  v.  Boyts,  16  Ind.  App.  640, 

plied    to    case    of    wagon    driven   by  43  N.  E.  667,  and  other  cases)  ;  Iowa 

plaintiif's  brother   (Lapsley  v.  Union  (Nesbit   v.    Garner,    75    la.    314,    39 

Pac.  R.  Co.,  50  Fed.  172;  aff'd,  51  Id.  N.    W.    516;    Larkin   v.    Burlington, 

174,  2  C.  C.  A.  149,  4  U.S.  App.  542).  etc.   R.    Co.,    85   la.   492,   52   N.    W. 

So  in  New   York    (Webster  v.  Hud-  480;  overruling  Artz  v.  Chicago,  etc. 

son  River  R.  Co.,  38  N.  Y.  260;  Bar-  R.    Co.,   34   la.    153;    Payne   v.    Chi- 

rett  V.  Third  Ave.  R.  Co.,  45  Id.  628;  cago,  etc.  R.  Co.,  39  Id.  523)  ;  Kansas 

Sheridan  v.  Brooklyn  R.  Co.,  36  Id.  (Leavenworth  v.  Hatch,  57  Kans.  57; 

39;  Phillips  v.  N.  Y.  Central,  etc.  R.  45  Pac.   65    [plaintiff  driven  by  ser- 

Co.,  127  Id.  657,  27  N.  E.  978).     So  vant   of   owner    of   carriage   on    lat- 

held,  as  to  persons  accepting  an  in-  ter's  invitation]);  Kentucky  (Louis- 

vitation  to   ride  with  the   driver  in  ville,  etc.  R.  Co.  v.  Case,  9  Bush,  728 ; 

fault    (Robinson   v.    N.    Y.    Central,  Danville,  etc.  Tump.  Co.  v.  Stewart, 

etc.   R.   Co.,   66   N.   Y.    11;    Dyer   v.  2  Mete.  [Ky.]   119;  Cahill  v.  Cincin- 

Erie  R.  Co.,  71  Id.  228;  Masterson  V.  nati,    etc.    R.    Co.,    92    Ky.    345,    18 

N.  Y.  Central,  etc.  R.  Co.,  84  Id.  247;  S.  W.  2  [ride  on  invitation] )  ;  Maine 

Strauss  v.  Newburgh  R.  Co.,  6  N.  Y.  (State  v.  Boston,  etc.  R.  Co.,  80  Me. 

App.  Div.  264,  39  N.  Y.  Supp.  998).  430,   15  Atl.  36);   Maryland    (Phila- 

Negligence    of    a    street-car    driver  delphia,  etc.  R.  Co.  v.  Hogeland,  66 

is    not   imputable    to   the    conductor  Md.  149,  7  Atl.  106);  Massachusetts 

(Seaman  v.  Koehler,  122  N.  Y.  646,  (Poor  v.   Sears,    154  Mass.   539,   28 

25N.  E.  353).    So  in  Alabama  (Otis  N.  E.  1046;   Randolph  v.  O'Riordon, 

V.   Thom,  23  Ala.  469';    Georgia  Pa-  155  Mass.  331,  29  N.  E.  583   [hired 

cific  R.  Co.  V.  Hughes,  87  Id.  610,  6  carriage]);     Michigan      (Cuddy     v. 

So.  413;  Elyton  Land  Co.  v.  Mingea,  Horn,  46  Mich.  596,   10  N.  W.   32; 

89  Ala.  521,  7  So.  666);  California  Malmsten  v.  Marquette,  etc.  R.  Co., 
(Hillman  v.  Newington,  57  Cal.  56;  49  Mich.  94,  13  N.  W.  373);  Minne- 
Tompkins  v.  Clay  St.  R.  Co.,  66  Id.  sota  (McMahon  v.  Davidson,  12  Minn. 
163,  4  Pac.  1165);  Georgia  (East  357;  Griggs  v.  Fleckenstein,  14  Id. 
Tennessee,  etc.  R.  Co.  v.  Markens,  88  81;  Pollman  v.  Mankato,  35  Minn. 
Ga.  60,  13  S.  E.  855  [public  hack];  522,  29  N.  W.  317;  Flaherty  v.  Min- 
Metropolitan  St.  R.  Co.  v.  Powell,  89  neapolis,  etc.  R.  Co.,  39  Minn.  328; 
Ga.  601,  16  8.  E.  118  [private  con-  40  N.  W.  160);  Mississippi  (Ala- 
veyanee] ;  Illinois  (Wabash,  etc.  R.  bama,  etc.  R.  Co.  v.  Davis,  69  Miss. 
Co.  V.  Shacklet,  105  111.  364;  Carmi  444,  13  So.  693);  Missouri  (Beckev. 
V.  Ervin,  59  111.  App.  555;  compare  Missouri  Pac.  R.  Co.,  102  Mo.  544,  13 
Toledo,  etc.  R.  Co.  v.  Miller,  76  Id.  S.  W.  1063  [stage  coach];  Dickson 
278)  ;    Indiana    (Albion    v.    Hetick,  v.  Missouri  Pac.  R.  Co.,  104  Mo.  491, 

90  Ind.  545;  Pittsburgh,  etc.  R.  Co.  16  S.  W.  381  [stage  coach]);  Kutt- 
V.  Spencer,  98  Id.  186;  Brannan  v.  ner  v.  Lindell  R.  Co.,  29  Mo.  App. 
Kokomo,  etc.  E.  Co.,  115  Id.  115,  17  502;  [street-car]);  New  Hampshire 
N.  E.  202  [intoxicated  driver  run-  (Noyes  v.  Boscawen,  64  N.  H.  361,  10 
ning  a  toll-gate] ;  Knightstown  v.  Atl.  690  [riding  on  invitation  of 
Musgrove,  116  Ind.  121, 18  N.  E.  452;  owner  in  carriage  driven  by  his  ser- 
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England  a  few  years  ago.^^  The  only  remnant  of  this 

vant]);  A'eio  Jersey  (Bennett  v.  etc.  Ry.  Co.,  92  111.  App.  216  (omni- 
New  Jersey,  etc.  Trans.  Co.,  36  N.J.  bus)  ;  Bird  Transfer  Co.  v.  Krug,  30 
Law,  225 ;  N.  Y.,  Lake  Erie,  etc.  R.  Ind.  App.  602,  65  N.  E.  309  ( 1902 )  ; 
Co.  V.  Steinbrenner,  47  Id.  161  [hired  Baltimore,  etc.  Ry.  Co.  v.  Kleespies, 
carriage]);  North  Dakota  (Ouver-  39  Ind.  App.  151,  76  N.  E.  1015 
son  V.  Grafton,  5  N.  D.  281,  65  N.  W.  (rehearing  denied),  78  N.  E.  252 
676  [plaintiff  requested  a  ride  in  an-  (1906);  Louisville,  etc.  Ry.  Co.  v. 
other's  carriage]);  Ohio  (Covington  Mulligan,  25  Ky.  L.  Rep.  1287,  77 
Transfer  Co.  v.  Kelly,  36  Ohio  St.  S.  W.  704  ( 1903 )  ;  Louisville,  etc. 
86;  St.  Clair  St.  R.  Co.  v.  Eadie,  43  Ry.  Co.  v.  Molloy's  Admr.,  122  Ky. 
Id.  9'1,  1  N.  E.  519  [negligence  of  a  219,  91  S.  W.  685  (1906);  Barnes 
father  driving  his  daughter  not  to  be  v.  Inhabitants  of  Rumford,  96  Me. 
imputed  to  her]);  Texas  (Galves-  315,  52  Atl.  844  (1902),  (passenger 
ton,  etc.  R.  Co.  v.  Kutac,  72  Tex.  in  a  public  carriage  held  responsible 
643,  11  S.  W.  127;  Markham  v.  for  driver's  knovifledge  of  defect  in 
Houston,  etc.  Navigation  Co.,  73  Tex.  highvray,  but  not  for  his  failure  to 
247,  11  S.  W.  131;  Johnson  v.  Gulf,  give  notice)  ;  Illinois,  etc.  Ry.  Co.  v. 
etc.  R.  Co.,  2  Tex.  Civ.  App.  139,  21  McLeod,  78  Mass.  334,  29  So.  76,  84 
S.  W.  274)  ;  Virginia  (New  York,  Am.  St.  Rep.  630,  52  L.  R.  A.  954 
etc.  R.  Co.  V.  Cooper,  85  Va.  939,  9  (1901),  (one  riding  in  a  hired  car- 
S.  E.  321).  Pennsylvamia  held  out  riage  held,  under  the  circumstances, 
until  1891,  when  its  highest  court,  in  to  have  acquiesced  in  contributory 
Bunting  v.  Hogsett,  139  Pa.  St.  363,  negligence  of  the  driver)  ;  O'Rourke 
21  Atl.  31,  unanimously  overruled  v.  Lindell  Ry.  Co.,  142  Mo.  342,  44 
its  own  decision  in  Lockhart  v.  Lich-  S.  W.  254  (1898)  ;  Sluder  v.  St. 
tenthaler,  46  Pa,  St.  151,  and  Phila.,  Louis  Transit  Co.,  189  Mo.  107,  88 
etc.  R.  Co.  V.  Boyer,  97  Id.  91,  in  S.  W.  640,  5  L.  R.  A.  (N.  S.)  186 
which  Thorogood  v.  Bryan  had  been  (1905);  Lewis  v.  Long  Island  Ry. 
followed.  Baltimore,  etc.  Ry.  Co.  v.  Co.,  32  App.  Div.  627,  53  N.  Y.  Supp. 
Friel,  77  Fed.  126,  23  C.  C.  A.  77  1107,  rev'd,  167  N.  Y.  52,  56  N.  E. 
(1896),  (railway  company  liable  to  548  (1900),  (bailee  of  tallyho  coach 
street  car  passenger  notwithstanding  and  horses,  with  pleasure  party,  ex- 
negligence  of  the  latter)  ;  Balti-  ercising  no  control  over  the  driver 
more,  etc.  Ry.  Co.  v.  Adams,  10  except  to  give  directions  as  to  desti- 
App.  D.  C.  97  (1897),  (railway  com-  nation)  ;  Meenah  v.  Buckmaster,  26 
pany  to  bailee  of  public  conveyance,  App.  Div.  451,  50  N.  Y.  Supp.  85 
merely  giving  directions  as  to  desti-  (1898),  (general  rule  of  non-imputa- 
nation)  ;  Chicago,  etc.  Ry.  Co.  v.  bility  qualified  by  duty  of  ordinary 
Hines,  183  111.  482,  56  N.  E.  177  care  to  learn  of  danger  and  avoid 
(1899),  (though  the  injury  would  it);  Crampton  v.  Ivie,  124  N.  C. 
not  have  happened  but  for  the  con-  591,  32  S.  E.  968  (1899);  Bradley 
tributory  negligence  of  the  street  v.  Ohio,  etc.  Ry.  Co.,  126  N.  0.  735, 
car  employees);   London  v.  Chicago,  36  S.  E.   181    (1900);   Atlantic,  etc. 


"Mills    V.    Armstrong,    L.    R.    13    App.   Cas.    1;    aff'g  S.  c,   suh  nom; 
The  Bernina,  L.  R.  12  Prob.  Div.  58. 
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doctrine  which  remains  in  sight  anywhere  is  the  theory 
that  one  who  rides  in  a  private  conveyance  thereby  makes 

Ry.  Co.  V.  Ironmonger,  95  Va.  625,  799  (1904),  (two  in  a  boat,  and  one 
29  S.  E.  319  (1898).  Negligence  of  left  to  do  all  the  rowing,  getting  in 
owner  or  driver  of  private  vehicle  is  path  of  steamer,  the  other  is  charge- 
not  imputable  to  one  riding  therein  able  with  his  contributory  negli- 
( Pyle  V.  Clark,  79  Fed.  744,  25  C.  gence )  ;  Holden  v.  Missouri,  etc.  Ry. 
C.  A.  190  (1897);  Fisher  v.  City  of  Co.,  177  Mo.  456,  76  S.  W.  973 
Mount  Vernon,  41  App.  Div.  293,  58  (1903),  (where  one  seated  beside 
N.  Y.  Supp.  499  (isggi);  Little  v.  the  driver  sees  him  carelessly  driv- 
Central  District,  etc.  Co.,  213  Pa.  229,  ing  into  danger  and  does  nothing  to 
62  Atl.  848  (1906);  Hydes  v.  Ferry,  prevent  it,  he  is  himself  guilty  of 
etc.  Co.,  108  Tenn.  428,  67  S.  W.  69  contributory  negligence),  see  March 
(1902);  Hot  Springs  St.  Ry.  Co.  v.  v.  Kansas  City,  etc.  Ry.  Co.,  104 
Hildreth,  72  Ark.  572,  82  S.  W.  245  Mo.  577,  78  S.  W.  284  (1904). 
(1904);  Farley  v.  Wilmington,  etc.  Applying  general  rule  (Zimmerman 
Ry.  Co.,  3  Pennw.  581,  52  Atl.  543  v.  Union  Ry.  Co.,  28  App.  Div.  445, 
(1902)  ;  West  Chicago,  etc.  Ry.  Co.  51  N.  Y.  Supp.  1  (1898)  ;  Bergold  v. 
V.  Dougherty,  110  111.  App.  204,  aflf'd,  Nassau  Elec.  Ry.  Co.,  30  App.  Div. 
209  111.  241  70  N.  E.  586  (1903);  438,  52  N.  Y.  Supp.  11  (1898); 
Noonan  v.  Consolidated  Tr.  Co.,  64  Anderson  v.  Metropolitan  St.  Ry. 
N.  J.  Law,  579,  46  Atl.  770  ( 190O) ;  Co.,  30  Misc.  104,  61  N.  Y.  Supp.  899 
Robinson  v.  Metropolitan  St.  Ry.  Co.,  ( 1899') ;  Reed  v.  Metropolitan  St.  Ry. 
179  N.  Y.  593,  72  N.  E.  1150,  aff'g  Co.,  58  App.  Div.  87,  68  N.  Y.  Supp. 
91  App.  Div.  158,  86  N.  Y.  Supp.  539  (1901),  (where  the  proprietress 
442  (1904);  Missouri,  etc.  Ry.  Co.  of  a  school  owning  a  bus  hired  a 
V.  Rogers,  91  Tex.  52,  40  S.  W.  956  driver  and  horse  by  the  month  to 
(1897).  Master  held  affected  by  take  the  children  to  and  fro  between 
negligence  of  his  servant  in  driving  the  school  and  their  homes,  the  neg- 
him  (Read  v.  City,  etc.  Ry.  Co.,  115  ligence  of  the  driver  is  imputable 
Oa.  366,  41  S.  E.  629  (1902)  ;  Marko-  to  her).  Applying  general  rule 
witz  V.  Metropolitan  St.  Ry.  Co.,  (Penna  v.  Interurban  St.  Ry.  Co., 
186  Mo.  350,  85  S.  W.  351,  69  L.  R.  48  Misc.  647,  96  N.  Y.  Supp.  208 
A.  389  (1904);  Crampton  v.  Ivie,  (1905);  Wheeling,  etc.  Ry.  Co.  v. 
126  N.  C.  894,  36  S.  E.  351  (1900).  Suhrwiar,  22  Ohio  Cir.  Ct.  560, 
Applying  the  prevailing  rule  0.  C.  D.  809  (1901);  Shearer  v. 
(Christy  v.  Elliott,  216  111.  31,  74  Town  of  Buckley,  31  Wash.  370,  72 
N.  E.  1035,  108  Am.  St.  Rep.  196,  Pac.  76  (1903);  Illinois,  etc.  Ry. 
1  L.  R.  A.  (N.  S.)  215  (1905).  Co.  v.  Hamill,  128  111.  App.  152, 
Bush  v.  Union  Pac.  Ry.  Co.,  62  aff'd,  226  111.  88,  80  N.  E.  745 
Kan.  709,  64  Pac.  624  (1901),  (1907);  Eckels  v.  Muttschall,  230 
(where  two  are  driving  for  pleasure,  111.  462,  82  N.  E.  872  (1907)  ;  Nonn 
and  the  plaintiff  is  looking  out  for  v.  Chicago  City  Ry.  Co.,  232  111.  378, 
herself  with  equal  opportunity  of  83  N.  E.  924  (1908);  Zalotuchin  v. 
seeing  danger,  she  may  be  guilty  of  Metropolitan  St.  Ry.  Co.,  127  Mo. 
contributory  negligence);  Yarnold  App.  577,  106  S.  W.  548  (1908); 
V.  Bowers,  186  Mass.  396,  71  N.  E.  Noakes  v.  New  York,   etc.   Ry.   Co., 
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the  driver  Ms  agent,  and  is  thus  responsible  for  the 
driver's  negligence,  even  though  he  has  absolutely  no 
power  or  right  to  control  the  driver.  This  extraordinary 
theory,  which  did  not  even  occur  to  the  hair-splitting 
judges  in  Thorogood  v.  Bryan,  was  invented  in  Wiscon- 
sin, and  sustained  by  a  process  of  elaborate  reasoning ;  *" 
and  this  Wisconsin  decision,  in  evident  ignorance  of  all 
decisions  to  the  contrary,  was  recently  followed,  with 
some  similar  reasoning,  in  Montana ;  *^  and  in  Ne- 
braska,*^ without  any  reasoning  whatever;  which  last  is 
certainly  the  best  method  of  reaching  a  conclusion, 
directly  opposed  to  common  sense  and  to  the  decisions  of 
twenty  other  courts.  The  notion  that  one  is  the  "  agent  " 
of  another,  who  has  not  the  smallest  right  to  control  or 
even  advise  him,  is  difficult  to  support  by  any  sensible 
argument.  This  theory  is  universally  rejected,*^  except 
in  the  three  States  mentioned,  and  it  must  soon  be 
abandoned  even  there. 

§  66a.  Stranger's   contributory  fault  no   excuse   for 
plaintiff's.  —  In  the  natural  reaction  against  the  false 

121  App.  Div.  716,  106  N.  Y.  Supp.  Tr.  Co.,   87  N.   E.    (Ind.  App.)    694 

522    (1907).     Gulf,   etc.   Ry.   Co.   v.  (1908),     (negligence  of  the   servant 

Barnes,  48  So.    (Miss.)    823    (IQOQ),  driving  is  imputable  to  master  rid- 

(that  the  contributory  negligence  of  ing).     Applying  general   rule    (City 

one   railroad   company   may   prevent  of  Baltimore  v.   State  of  Maryland, 

its  recovery  is  no  ground  for  defeat-  166  Fed.  641,  92  C.  C.  A.  335  (1908). 

ing  recovery  by  employees  or  next  of  See  note  45,  §  66a,  post. 
kin)  ;    Potter    v.    Fort    Wayne,    etc. 


"Prideaux    v.    Mineral    Point,    43  Elev.    Ry.    Co.,    192    Mass.    386,    78 

Wis.   513;    followed,    Otis   v.    Janes-  N.  E.  485    (1906). 

ville,-  47    Wis.    422,    2    N.    W.    783;  "Whittaker   v.    Helena,    H  Mont. 

Lightfoot  V.  Winnebago  Tr.  Co.,  123  124,  35  Pac.  904. 

Wis.  479   (1905),   (the  negligence  of  '''Omaha,  etc.  E.  Co.  v.  Talbot,  48 

the    driver   of    a   private    vehicle    is  Neb.  627,  67  N.  W.  569. 

imputable    to    one    riding    therein);  ''Even  in  Pennsylvania,  the  Wis- 

Lauson   v.   Town   of   Fond    du   Lac,  eonsin  theory  was  always  repudiated 

141  Wis.  57,  123  N.  W.  629  (1909).  (Carlisle   v.    Brisbane,    113    Pa.    St. 

So  held  also  in  Evensen  v.  Lexing-  544,   6   Atl.   372;    Mann  v.   Weiand, 

ton,  etc.  Ry.  Co.,   187  Mass.  77,  72  81  Pa.  St.  243). 
N.  E.  355    (1904);   Kane  v.  Boston 
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doctrine  of  "  identification,"  attempts  have  been  made 
to  excuse  a  plaintiff  from  using  care  to  avoid  injury,  by- 
showing  that  he  relied  upon  a  stranger  to  do  so  for  him. 
But  such  excuses  have  always  failed.  No  one  can  be 
allowed  to  shut  his  eyes  to  danger,  in  blind  reliance  upon 
the  unaided  care  of  another,  without  assuming  the  con- 
sequences of  the  omission  of  such  care.**  And  one  who 
needlessly  entrusts  himself  to  the  control  of  one  whom 
he  knows  to  be  incompetent,  contributes  thereby,  in  some 
degree,  to  injuries  which  result  from  such  incom- 
petency ,*°     Whether  such  negligence  proximately  con- 


**  A  person  riding  in  a  wagon  with 
another,  who  is  conscious  of  danger 
and  risk  assumed  by  the  driver,  and 
makes  no  objection  or  effort  to  avoid 
it,  is  chargeable  with  the  neglect  of 
such  driver  (Donnelly  v.  Brooklyn 
E.  Co.,  109  N.  Y.  16,  15  N.  E.  733; 
Brickell  v.  N.  Y.  Central,  etc.  R. 
Co.,  120  N.  Y.  290,  24  N.  E.  449; 
Griffith  V.  Baltimore,  etc.  R.  Co.,  44 
Fed.  574;  Brannen  v.  Kokomo,  etc. 
R.  Co.,  115  Ind.  115,  17  N.  E.  202; 
Miller  v.  Louisville,  etc.  R.  Co.,  128 
Ind.  97,  27  N.  E.  339).  But  the 
degree  of  care  to  be  exercised  varies 
with  the  circumstances  and  emer- 
gencies, and  a  wife's  failure  to  seize 
the  reins,  jump  out  or  protest 
against  her  husband  driving  across 
the  track  does  not  constitute  negli- 
gence as  matter  of  law.  It  is  a 
question  for  the  jury  ( Hoag  v.  N.  Y. 
Central,  etc.  R.  Co.,  Ill  N.  Y.  199, 
18  N.  E.  648).  And  a  passenger  in 
a  public  hack  is  under  no  duty  to 
supervise  the  driver  at  a  railroad 
crossing,  nor  to  look  or  listen  for 
approaching  trains,  unless  she  has 
some  reason  to  distrust  the  dili- 
gence of  the  driver  (East-  Tennes- 
see, etc.  R.  C!o.  V.  Markens,  88  Ga. 
60,  13  S.  E.  855);  City  of  Vin- 
cennes  v.  Thuis,  28  Ind.  App.  523, 
63   N.   E.   315    (1902),    (one   riding 


with  another  at  reckless  speed  along 
an  unlighted  street,  on  a,  dark  night, 
cannot  recover  for  injury  from  col- 
lision with  a  hydrant  in  its  proper 
place)  ;  Abbitt  v.  Lake  Erie  Ry. 
Co.,  150  Ind.  498,  50  N.  E.  729 
(1898),  (where  by  agreement  one 
employee  is  to  look  out  for  the 
safety  of  another  and  give  him  no- 
tice of  danger,  the  negligence  of  the 
former  is  imputable  to  him,  and  will 
defeat  his  action.  Thus  where  one 
goes  between  cars  and  a  co-employee 
agrees  to  give  him  notice  of  a  loco- 
motive's approach  and  fails  to  ad- 
vise him  or  the  engineer  of  the 
danger  from  a  locomotive  in  the  ser- 
vice of  another  company,  though 
the  engineer  himself  is  negligent  in 
failing  to  give  notice  of  the  engine's 
approach  by  signals,  he  cannot  re- 
cover ) .     Note  32,  ante. 

"  This  qualification  is  expressly 
stated  in  most,  if  not  all,  the  cases 
cited  under  §  66,  ante.  But  going 
in  a  boat,  in  charge  of  a  blind  man, 
but  able-bodied  and  familiar  with 
the  management  of  boats,  is  not  of 
itself  contributory  negligence  (Har- 
ris v.  Uebelhoer!i  75  N.  Y.  169); 
Wilson  V.  Puget  Sound  Elec.  Ry. 
Co.,  52  Wash.  522,  101  Pac.  52 
(1909),  (not  the  negligence  of  the 
chauffeur,    but    his    own.    failure    to 
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tributes  to  the  injury  depends  upon  all  the  circumstances. 
These  principles  have  thus  far  been  applied  only  to  cases 
of  injuries  to  passengers  in  vehicles,  managed  by  negli- 
gent persons;  but  they  have  a  broader  application. 


§  67.  Husband  and  wife.  —  The  application  of  this 
rule  to  the  case  of  husband  and  wife  is  not  free  from 
difficulty,  owing  to  the  great  changes  which  have  been 
made  in  the  common  law  as  to  their  relations.  Under 
the  rule  of  the  common  law  which  denied  to  the  wife  any 
right  to  bring  an  action,  separately  from  her  husband, 
for  damages  suffered  by  her  through  the  negligence  of 
M  stranger,  it  was  doubtless  proper  to  hold  that  the  con- 
tributory negligence  of  the  husband  barred  the  wife's 


do  what  a  person  of  ordinary  pru- 
dence would  under  the  circum- 
stances, alone  will  defeat  the  right 
of  recovery  of  one  riding  in  an 
automobile  for  hire  against  a  third 
party  causing  or  contributing  to  his 
injury)  ;  Gulf,  etc.  Ey.  Co.  v. 
Barnes,  48  So.  (Miss.)  823  (1909), 
(failure  of  the  railway  company  on 
which  plaintiff  was  a  passenger  to 
keep  in  order  an  interlocking  de- 
vice at  a  railway  crossing,  will  not 
defeat  plaintiff's  right  to  recover 
against  another  company  also  negli- 
gent) ;  City  of  Baltimore  v.  State, 
166  Fed.  641,  92  C.  C.  A.  335 
( 1908 )  ;  Lundergon  v.  New  York, 
■etc.  Ry.  Co.,  203  Mass.  460,  89  N. 
E.  625  (1909),  (where  in  approach- 
ing a  public  crossing  the  master  was 
driving,  and  the  arrangement  was 
that  the  master  should  look  in  one 
■direction  for  trains  and  the  servant 
in  the  other,  and  the  servant  was 
injured  by  the  combined  negligence 
■of  the  master  and  the  railway  com- 
pany, there  can  be  no  recovery 
-against  the  latter)  ;  Gibson  v. 
Bessemer,  etc.  Ey.  Co.,  226  Pa.  198, 
75   Atl.    194    (1910),    (the   right  of 


the  bailor  of  a  horse  to  recover 
against  a  railway  company  is  not 
subject  to  be  defeated  because  of 
the  contributory  negligence  of  the 
bailee)  ;  Cunningham  v.  Erie  Ey. 
Co.,  137  App.  Div.  506,  121  N.  Y. 
Supp.  706  (1910),  (where  the 
plaintiff's  Intestate  and  his  com- 
panion who  was  driving  were  both 
intoxicated,  the  plaintiff  could  not 
recover  for  an  injury  caused  by  the 
negligence  of  both  the  driver  and 
the  railway  company,  unless  his 
intestate  could  have  known,  if  sober, 
that  the  driver  was  so  intoxicated 
as  that  a  person  of  ordinary  pru- 
dence would  not  have  entrusted  his 
safety  to  him)  ;  TraufBer  v.  Detroit, 
etc.  Nav.  Co.,  181  Fed.  256  (the 
crew  of  a  vessel  bears  no  such  rela- 
tion to  the  master  as  to  enable  the 
company  to  defeat  their  action 
against  it  for  negligent  injury  by 
proof  of  his  negligence);  Beaucage 
V.  Mercer,  206  Mass.  492,  92  N.  E. 
774  (1910),  (the  use  of  an  auto- 
mobile by  two  or  more  persons  held 
a  joint  enterprise,  and  the  contribu- 
tory negligence  of  one  imputable 
to  the  others) ;  Eeid  v.  Long  Island 
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light  to  recovery,  as  effectually  as  it  did  the  husband's.*' 
Even  after  some  change  had  been  made  in  the  common 
law  in  relations  of  husband  and  wife,  yet  the  form  of 
action  remaining  the  same,  it  was  held  that  the  negli- 
gence of  a  husband,  while  the  wife  was  under  his  im- 
mediate care,  was  imputable  to  the  wife,  so  as  to  bar  her 
recovery,  as  much  as  it  would  have  barred  his.*'  But  in 
New  York,  Indiana  and  Missouri  and  other  States,  where 
the  change  has  been  radical,  and  married  women  have  a 
right  to  recover  in  such  cases  damages  for  their  own 
separate  use,  the  contributory  fault  of  a  husband,  while 
in  company  with  his  wife,  is  not  chargeable  to  her,  in 
such  an  action.*^  At  common  law,  a  wife's  contributory 
negligence  is  available  against  her  husband's  action  for 
loss  of  her  services.*^  But  it  is  not  so  in  a  State  where 
she  has  been  relieved  of  all  common-law  disabilities,  and 
he,  of  all  responsibility  for  her  torts.^" 


By.  Co.,  128  N.  Y.  Supp.  1074  (1911), 
(the  negligence  of  the  motorman  at 
a  railway  crossing  is  not  imputable 
to  his  passengers)  ;  Augustus  v.  Chi- 
cago, etc.  Ey.  Co.,  134  S.  W.  (Mo. 
App.  22  (1911).  See  note  38,  §  66, 
ante. 

"Nanticoke  v.  Warne,  106  Pa.  St. 
373;  Pennsylvania  R.  Co.  v.  Good- 
enough,  55  N.  J.  Law,  577,  28  Atl. 
3;  Toledo,  etc.  R.  Co.  v.  Crittenden, 
42  111.  App.  469. 

"  Carlisle  v.  Sheldon,  38  Vt.  440; 
Yahn  v.  Ottumwa,  60  Iowa,  429; 
Peek  V.  N.  Y.  &  New  Haven,  etc.  R. 
Co.,  50  Conn.  379;  Huntoon  v. 
Trumbull,  2  MeCrary  C.   C.  314. 

*'  The  contributory  negligence  of 
the  husband  will  not  bar  the  wife 
from  recovering  for  her  personal  in- 
juries she  being  free  from  negli- 
gence, though  sitting  by  his  side  in 
a  wagon  driven  by  him  (Platz  v. 
Cohoea,  24  Hun,  101,  aflf'd  89  N.  Y. 
219;  Hoag  v.  N.  Y.  Central,  etc.  R. 
Co.,   Ill   N.  Y.   199i   18  N.  E.   648; 


Hedges  v.  Kansas  City,  18  Mo.  App. 
62;  Flori  v.  St.  Louis,  3  Id.  231; 
Louisville,  etc.  R.  Co.  v.  Creek,  130 
Ind.  139,  29  N.  E.  481;  Chicago, 
etc.  R.  Co.  V.  Spilker,  134  Ind.  380, 
33  N.  E.  280. 

"Winner  v.  Oakland,  158  Pa.  St. 
405,  27  Atl.  1111.  Under  the  Civil 
Code  of  California  (§§  162,  164,  169, 
172),  damages  for  personal  injuries 
to  the  wife  being  community  prop- 
erty and  recoverable  only  in  a  joint 
action  by  husband  and  wife,  it  is 
held  that  the  husband's  contributory 
negligence  is  a  bar  to  such  an  action 
(McFadden  v.  Santa  Ana,  etc.  R. 
Co.,  87  Cal.  464,  25  Pac.  681).  For 
common-law  rule  see  Newton  v. 
Hatter,  2  Ld.  Raym.  1208.  It  has 
been  changed  by  the  Married 
Women's  Act  of  1882. 

™  Honey  v.  Chicago,  etc.  R.  Co., 
59  Fed.  423.  In  Texas  where  the 
action  was  for  injuries  inflicted  on 
the  wife  by  the  collision  of  a  rail- 
way train  at  a  public  crossing  with 
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§  68.  Knowledge  of  principal,  when  imputed  to 
agent.  —  Notice  to  a  principal  of  a  danger  to  his  prop- 
erty does  not  prejudice  his  right  to  recover  for  an  injury 
occasioned  by  such  danger,  while  his  agent,  who  was  not 
aware  of  its  existence,  had  exclusive  charge  of  his  prop- 
erty, unless  the  circumstances  were  such  that  the  princi- 
pal could  and  should,  in  the  exercise  of  ordinary  care, 
have  communicated  his  knowledge  to  the  agent,  in  time 
to  avoid  the  injury.  For  example,  if  the  principal  knows 
of  an  obstacle  in  the  road,  created  by  the  negligence  of 
another,  and  nothing  appears  to  make  it  his  duty  to  warn 
his  agent  of  the  special  danger  caused  by  such  obstacle, 
and  the  agent,  not  knowing  the  fact,  drives  his  princi- 
pal's wagon  against  such  obstacle,  the  principal  may, 
nevertheless,  recover  from  the  party  in  fault.''^  Nor  will 
notice  to,  or  knowledge  of,  the  principal  or  master  be 
imputed  to  the  agent  or  servant  to  defeat  the  action  of 
the  latter  for  injury  caused  by  the  negligence  of  an^ 
other.^^^ 

a    vehicle    driven    by    the    husband,  for  that  reason  his  negligence  vcould 

held  that  the  negligence  of  the  hus-  aflfect  the   right  of   recovery.     Thus 

band  should  be  imputed  to  the  wife  -we   conclude  the   case  was   correctly 

(Gulf,  etc.   Ry.   Co.  v.   Greenlee,   62  tried     on     this     theory"     (Missouri 

Tex.   344    (1884).     In   another   case  Pae.  Ey.  Co.  v.  White,  80  Tex.  20-2, 

of  injury  to  the  wife  the  court  said:  15    S.    W.    808    (1891).      Negligence 

"  The   case  was   tried  below   and   is  of   husband    driving   buggy   not   im- 

presented  here  upon  the  assumption  putable   to  wife    (Southern   Ey.   Co. 

that  in  a  suit  for  personal  injuries  v.  King,  128  Ga.  383,  57  S.  E.  687, 

to  the  wife  the  husband's  negligence  11    L.   E.   A.    (N.    S.)    829    (1907); 

would  be  imputed  to  her,  and  that  Cleveland,  etc.  Ey.  Co.  v.  Dukeman, 

if   he    knew    of   the    defects    in    the  134  111.   App.  396    (1907);   Denis  v. 

brake,  or  ought  to  have  known,  the  Lewlston,  etc.  Ey.   Co.,   104  Me.  39, 

fact  would  affect  his  wife's  right  to  70  Atl.  1047   (1908). 
recover  to  the   same  extent  that  it        "  Garmon  v.  Bangor,  38  Me.  443 ; 

would  affect  his  right  had  he  been  Miller    v.    Rochester    Pav.    Co.,    66 

injured.      He    was    an    employee    of  Hun,  634,  21  N.  Y.  Supp.  651. 
the    company,    she    was    not,"    and,       "a  Siegel,  etc.  Co.  v.  Norton,  209  111. 

after    reviewing    the    authorities    in  201,  70  N.  E.  636   (1904);  Philip  v. 

other  States,  "With  us  the  proceeds  Henaty,    135   Mich.   446,   97   N.   W. 

of    a    recovery    become    community  963,  lOO  N.  W.  186   (1904);  Martin 

property;    the   recovery   is   as   much  v.    Algona,    49   la.    390;    St.    Louis, 

for  the  husband  as  for  the  wife,  and  etc.   Metal   Co.  v.   Dawson,   30  Tex. 
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§  69.  Knowledge  of  agent,  when  imputed  to  prin- 
cipal. —  On  the  same  principle,  notice  to  an  agent  of  tlie 
existence  of  a  danger  is  not  necessarily  imputable  to  his 
principal.  In  order  to  charge  the  principal  with  con- 
tributory negligence  in  not  personally  watching  for  and 
avoiding  danger  known  to  his  agent,  but  not  known  to 
him,  it  must  appear  that  the  agent  is  so  far  in  fault,  for 
not  communicating  his  knowledge,  that  the  principal 
would  have  a  right  of  action  against  him  for  breach  of 
duty.^^  But  where  the  master 's  property,  while  in  charge 
of  his  servant,  is  exposed  to  a  danger  of  which  the  ser- 
vant has  notice,  the  servant's  knowledge  of  the  danger 
of  negligence  contributing  to  the  injury  will  be  imputed 
to  the  master.  Thus,  in  a  case  where  the  plaintiff's  ser- 
vant, having  plaintiff's  team  in  charge,  stopped  in  the 
highway,  and,  leaving  the  horses  unhitched  and  un- 
attended, engaged  in  a  boisterous  altercation  with  the 
defendant,  which  so  frightened  the  horses  that  they  ran 
away  and  were  injured,  it  was  held  that  the  negligence 
of  the  servant  in  thus  exposing  the  horses  unattended  on 
the  highway,  was  a  good  defense  to  an  action  by  the 
master ;  the  test  being  that  the  servant  was  guilty  of  such 
negligence  as  would  have  precluded  him,  if  he  had  been 
the  owner  of  the  horses,  from  maintaining  a  similar 
action  against  the  defendant.^' 

§  70.  Contributory    negligence     of     children.  —  The 

application  of  the  rules  concerning  contributory  negli- 

App.    261,    70    S.    W.    450    (1905);  absence    of    evidence    that    such    in- 

Gulf,  etc.  Ry.  Co.  v.  Barnes,  94  Misa.  structions    had    been    communicated 

484,    48    So.    823     (1909);    Houston,  to  him). 

etc.    Hj.   Co.   V.   Hanks,    124   S.    W.  "'See   Weisser   v.   Denison,    10   N. 

(Tex.  App.)    136    (1910);  Galveston,  Y.    68;    Fuller   v.    Bennett,   2    Hare, 

etc.  Ry.  Co.  v.  Gartiser,  9  Tex.  App.  402;     Worsley    v.     Scarborough,     3 

456,  29  S.  W.  939   (1896),   (the  boss  Atk.  392. 

of   a   gang   had   been   instructed   in  ""  Puterbaugh  v.  Reasor,  9  Ohio  St. 

foggy  weather  to  send  out  a  flagman  484.      To    the    same    effect,    Toledo, 

in    approaching    sharp    curves;    held  etc.  R.  Co.  v.  Goddard,  25  Ind.  185; 

that  the  plaintiff,  one  of  the  gang.  Lake  Shore,  etc.  R.  Co.  v.  Miller,  25 

was      unaffected     thereby     in     the  Mich.  274. 
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gence  to  cases  of  injuries  suffered  by  small  children  has 
been  found  a  matter  of  considerable  difficulty.  The 
obvious  hardship  of  requiring  from  a  little  child  a  degree 
of  care  and  a  soundness  of  judgment  in  anticipating  and 
avoiding  danger,  which  are  not  found  in  the  majority  of 
grown-up  persons,  and  the  apparent  hardship,  on  the 
other  hand,  of  compelling  strangers,  whose  negligence 
has  not  contributed  any  more  to  the  injury  of  children 
than  the  negligence  of  their  own  parents  or  guardians, 
to  compensate  for  the  whole  loss,  have  so  embarrassed 
the  courts  as  to  lead  to  many  inconsistent  and  irreconcil- 
able decisions.  Some  judges  solved  the  difficulty  by  hold- 
ing that  even  babies  are  bound  in  law  to  use  as  much 
care  and  discretion  in  avoiding  injury,  as  could  be  ex- 
pected from  adults.  Other  judges,  shocked  at  this  harsh 
rule,  adopted  the  equally  short  method  of  declaring  that 
the  rule  of  contributory  negligence  did  not  apply  at  all 
to  small  children.  Still  others  adopted  a  midway  course, 
holding  that  small  children  were  not  bound  to  use  any 
greater  care  than  was  usually  possessed  by  children  of 
the  same  age,  but  that  the  negligence  of  their  parents  or 
guardians,  in  suffering  them  to  be  exposed  to  injury, 
was  to  be  imputed  to  them.  Under  this  conflict  of  opin- 
ion, we  must  attempt  to  state  what  seems  to  us  to  be  the 
true  rule,  noting  the  deflections  on  one  side  or  the  other 
from  that  rule,  which  are  supported  by  authority  in  the 
different  States.^" 

"  See   the   cases   collected   and   re-  when   ignorant   that   it   was   in   the 

viewed    (Beach,  Contr.  Neg.,  2d  ed.,  habit    of    coining    into   the    business 

§§    116-142).     Negligence  of  parent  part  of  town  .unattended   (Saxton  v. 

not    imputable    to    child     (Atlantic,  Pittsburg     Ry.     Co.,     219     Pa.     492, 

etc.  Ey.  Co.  V.  Crosby,   (Fla.)  43  So.  68     Atl.     1022     (1908);     Conga    v. 

318    (1907);    Atchison,    etc.    Ey.    v.  Baltimore,    etc.    Ry.    Co.,    31     App. 

Calhoun,    18    Okl.    75,    89    Pae.    207  D.  C.  139   (1908);  Southern  Ry.  Co. 

(1907);    Neff  v.   City  of   Camerson,  v.  Forest   (Ala.)    48  So.  69   (1908); 

213  Mo.  Sm,  111  S.  W.  1139  (1908)  ;  St.  Louis,  etc.  Ey.   Co.  v.  Flinn,  88 

Wallace  v.   Jno.   A.   Casey   Co.,   116  Ark.    484,    115    S.    W.    142    (1908); 

N.  Y.  Supp.  394,   132  App.  Div.  35  United  Ry.  Co.  v.  Carmeal,  110  Md. 

(1909).      Parent    not    precluded    by  211,  72  Atl.  771    (1908).     Complete 

negligence    of    child    five    years    old  defense  when  action   is  for  parents'' 
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§  71.  Negligence  of  parents  in  parent's  action. —  It- 
may  be  as  well,  in  the  first  place,  to  eliminate  from  tlie 
discussion  a  class  of  cases  which  have  been  improperly 
mingled  with  the  others,  thus  creating  confusion.  When 
a  parent  or  master  sues,  for  his  own  benefit,  to  recover 
damages  for  the  technical  loss  of  service  caused  to  him 
by  the  injury  of  a  child  or  servant,  the  contributory 
negligence  of  the  actual  plaintiff,^^  or  his  agent,^^  is  of 


benefit  (111.  Cent.  Ry.  v.  Warriner, 
229  111.  &1,  82  N.  E.  246  (1907). 
If  child  exercises  same  prudence  as 
adult  negligence  of  parent  negatived 
(Serano  v.  N.  Y.  Cent.,  etc.  Ry.,  188 
N.  Y.  156,  80  N.  E.  1025  (190-7). 
Where  child  is  driving,  his  neglect 
not  imputable  to  parent  unless  there 
is  voluntary  surrender  of  all  care 
(Peabody  v.  Haverhill,  etc.  St.  Ry. 
Co.,  200  Mass.  277,  85  N.  E.  1051 
(1908).  A  mother  whose  duties  re- 
quire her  attention  in  the  kitchen 
of  an  humble  home  is  not  neces- 
sarily guilty  of  contributory  negli- 
gence in  allowing  three-year-old 
child  to  play  in  street  in  care  of  a 
sister  eight  years  old;  all  the  cir- 
cumstances are  to  be  considered  in 
determining  whether  she  was  negli- 
gent in  fact  (Murry  v.  Scranton,  36 
Pa.  Super.  Ct.  576  ]1908).  See 
also  on  latter  point  Fox  v.  Oak- 
land Consol.  St.  Ry.  Co.,  118  Cal. 
55,  50  Pac.  25,  62  Am.  St.  Rep. 
216  (1897);  Birkett  v.  Knicker- 
bocker Ice  Co.,  110  N.  Y.  504,  18 
X.  E.  108  (1888).  Laboring  people 
are  required  to  exercise  a  reason- 
able degree  of  care  and  control  over 
their  infant  children,  having  rela- 
tion to  their  condition  in  life,  such 


as  prudent  parents  in  their  circum- 
stances do  in  fact  exercise,  but  they 
are  not  required  to  do  more  ( Chi- 
cago,- etc.  Ry.  Co.  v.  Gregory,  58  111. 
226;  Weida  v.  Hanover  Tp.,  30  Pa., 
Super.  Ct.  424;  Chicago  v.  Hessing, 
83  111.  204.     Notes  58,  60-,  post. 

°°  Of  the  many  authorities  in  sup- 
port of  this  rule,  we  may  cite  the- 
following:  Leslie  v.  Lewiston,  62 
Me.  468;  Daley  v.  Norwich,  etc.  R. 
Co.,  26  Conn.  591 ;  Wright  v.  Maiden, 
etc.  R.  Co.,  4  Allen,  283;  Glassey 
v.  Hestonville,  etc.  R.  Co.,  57  Pa. 
St.  172;  Philadelphia,  etc.  R.  Co.  v. 
Long,  75  Id.  257 ;  Pennsylvania  R. 
Co.  V.  Bock,  93  Id.  427;  Smith  v. 
Hestonville,  etc.  R.  Co.,  92  Id.  450 
[plaintiff  permitted  young  son  to- 
serve  drivers  of  horse  cars  with 
water] ;  Westerberg  v.  Kinzua  R> 
Co.,  142  Id.  471,  21  Atl.  878;  Balti- 
more, etc.  R.  Co.  V.  Fryer,  30  Md. 
47;  Pratt  Coal  Co.  v.  Brawley,  83 
Ala.  371,  3  So.  555  [sending  child 
across  railroad] ;  Bamberger  v.  Citi- 
zens' R.  Co.,  75  Tenn.  18,  31  S.  W. 
163;  Ohio,  etc.  R.  Co.  v.  Hammersly, 
28  Ind.  371  [permitting  a  boy  to 
serve  laborers  on  a  construction 
train  with  water] ;  Jeffersonville, 
etc.  R.  Co.  V.  Bowen,  40  Id.  545,  49 


"i"  Pratt   Coal    Co.   v.    Brawley,   83  N.     Y.     Supp.     430     [mother     sent 

Ala.  371,  3  So.  555  [fault  of  grand-  young   child    across   street,   kno-sving 

mother  in  charge];  Albert  v.  Albany  it  to  be  dangerous]. 
R.   Co.,   5   N.   Y.  App.   Div.   544,   39 
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course  a  good  defence.  And  in  such  an  action  any  con- 
tributory negligence  of  the  child  or  servant,  which  would 
suffice  to  bar  an  action  brought  in  his  name,  will  also 
preclude  a  recovery  by  the  parent  or  master.^^  It  is 
obvious  that  decisions  in  such  cases  afford  no  support 
to  the  doctrine  that  the  negligence  of  the  parent  is  to  be 
imputed  to  the  child.  Yet  they  are  continually  cited  for 
that  purpose,  both  in  opinions  and  digests.  The  dis- 
tinction between  the  two  classes  of  cases  is,  however, 
well  illustrated  in  two  Ohio  decisions.  A  child  brought 
an  action  upon  his  own  injuries,  and  the  court  held  that 
his  father's  contributory  negligence  was  no  defence. ^^ 
The  father  brought  another  action  upon  the  same  injury, 
to  recover  for  loss  of  service;  and  the  same  court  held 
his  contributory  negligence  to  be  a  complete  defense.^^ 


Id.  154;  Evansville,  etc.  E.  Co.  v. 
Wolf,  59  Id.  89;  Chicago  v.  Hesing, 
83  111.  204;  Chicago,  etc.  E.  Co.  v. 
Becker,  84  Id.  483;  Hund  v.  Geier, 
72  Id.  393;  Chicago  v.  Major,  18  Id. 
349;  Pekin  v.  MoMahon,  154  Id. 
141,  39  N.  E.  484;  Isabel  v.  Hanni- 
bal, etc.  E.  Co.,  60  Mo.  475;  Koons 
V.  St.  Louis,  etc.  E.  Co.,  65  Id.  592; 
O'Flaherty  v.  Union,  etc.  E.  Co.,  45 
Id.  70;  Lynch  v.  Metropolitan  E. 
Co.,    112    Id.    420,    20    S.    W.    642; 


Spokane,  etc.  E.  Co.  v.  Holt,  — 
Idaho,  — ,  40  Pac.  56.  There  is  such 
practical  concensus  of  opinion  on 
the  subject  that  the  citation  of 
more  recent  authorities  to  the  same 
effect  is  superfluous.  That  the  negli- 
gence of  one  parent  in  such  case  will 
bar  recovery  by  the  other,  see 
Toner's  Admr.  v.  South  Covington 
St.  Ey.  Co.,  10&  Ky.  41,  58  S.  W. 
439,  22  Ky.  L.  E.  564   (1900). 


"Moore  v.  Pennsylvania  E.  Co., 
99  Pa.  St.  301;  Honegsberger  v. 
Second  Ave.  E.  Co.,  2  Abb.  Ct.  App. 
378;  Burke  v.  Broadway,  etc.  E.  Co., 
49  Barb.  529'  [both  these  cases  have 
been  overruled  on  other  points,  but 
not  on  this],  s.  P.,  Kennard  v.  Bur- 
to]i,  25  Me.  39';  Fitzgerald  v.  St. 
Paul,  etc.  E.  Co.,  29  Minn.  336; 
Chicago,  etc.  E.  Co.  v.  Harney,  28 
Ind.  28;  Atlanta,  etc.  E.  Co.  v. 
Gravitt,  93  Ga.  369,  20  S.  E.  550; 
Westbrook  v.  Mobile,  etc.  E.  Co.,  66 
Miss.  560,  6  So.  321;   Bamberger  v. 


Citizens'  E.  Co.,  75  Tenn.  18,  31 
S.  W.  163. 

"^  Bellefontaine,  etc.  E.  Co.  v. 
Snyder,  Jr.,  18  Ohio  St.  399. 

™  Bellefontaine,  etc.  E.  Co.  v. 
Snyder,  Sr.,  24  Ohio  St.  670;  both 
cases  approved  in  Pratt  Iron  Co.  v. 
Brawley,  supra.  Western  Union 
Tel.  Co.  v.  Hoffman  (80  Tex.  420, 
15  S.  W.  1048)  was  a  joint  action 
by  a  father  and  his  minor  son  for 
failure  to  deliver  a  telegram  sent  by 
the  mother  to  a  physician  to  attend 
the    son,   whose    arm   had   that   day 
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§  72.  Parent  must  be  actually  in  fault.  —  Even  in  an 
action  by  the  parent  or  master,  however,  it  is  to  be  re- 
membered that  he  must  be  actually  in  fault,  in'  order  to 
bar  his  recovery  on  the  ground  of  his  contributory  fault. 
This  branch  of  the  rule  has  sometimes  been  overlooked ; 
but  it  has  been  well  pointed  out  and  enforced  in  later 
cases,  especially  in  Pennsylvania.  Where  a  parent  or 
guardian  has  done  all  which  can  reasonably  be  expected 
of  one  in  his  circumstances,  he  is  not  debarred  from 
recovery  by  the  mere  fact  that  he  has  not  thrown  as 
many  restraints  around  his  child  for  its  protection  as 
would  be  reasonably  expected  from  parents  having  more 
means  at  their  command.  Thus,  a  poor  woman,  earning 
her  daily  bread,  is  not  necessarily  in  fault  because  she 
does  not  restrain  her  child  from  wandering  in  the  street. 
In  these  and  all  similar  cases,  all  the  circumstances  are 
to  be  taken  into  account;  and  the  question  to  be  deter- 
mined is  whether  the  plaintiff  took  as  much  care  of  his 
child  as  reasonably  prudent  persons  of  the  same  class 
and  with  the  same  means  ordinarily  do.*"  If  the  guardian 
of  a  child  has  taken  ordinary  care  of  him,  and,  notwith- 
standing the  use  of  such  care,  the  child  escapes  into  a 
dangerous  place,  there  is  no  negligence  on  the  part  of 
the  guardian."    Furthermore,  the  parent's  fault  is  of  no 

been  broken.  The  telegram  was  not  R.  Co.,  60  Id.  475;  Frick  v.  St. 
delivered  for  nine  days,  and  in  the  Louis,  etc.  R.  Co.,  75  Id.  541 ; 
meantime  the  parents  made  no  Walters  v.  Chicago,  etc.  R.  Co.,  41 
further  effort  to  procure  a  physician  Iowa,  71 ;  Hoppe  v.  Chicago,  etc.  R. 
until  it  was  too  late  to  save  the  Co.,  61  Wis.  357;  Murry  v.  Scran- 
arm.  Held,  the  father's  contribu-  ton,  3G  Pa.  Super.  Ct.  576  (1908); 
tory  negligence  barred  his  recovery.  Winter  v.  Kansas  City  Ry.  Co.,  99 
but,  defendant's  negligence  being  Mo.  509,  17  Am.  St.  Rep.  591 
conceded,    a    judgment   for   the    son  (1889). 

was  proper.  ""  Weil  v.  Dry  Dock,  etc.  R.  Co., 
"Philadelphia,  etc.  R.  Co.  v.  Long,  119  N.  Y.  147,  23  N.  E.  487;  Huer- 
75  Pa.  St.  257;  Pittsburgh,  etc.  R.  zeler  v.  Central,  etc.  R.  Co.,  139  N. 
Co.  V.  Pearson,  72  Id.  169;  Kay  v.  Y.  490,  34  N.  E.  1101;  Mangam  v. 
Pennsylvania  E.  Co.,  65  Id.  277;  Brooklyn  R.  Co.,  38  N.  Y.  455;  Rail- 
Pennsylvania  R.  Co.  V.  Lewis,  79  Id.  road  Co.  v.  Stout,  17  Wall,  657; 
33 ;  O'Flaherty  v.  Union,  etc.  R.  Co.,  Karr  v.  Parks,  40  Cal.  188 ;  Mulli- 
45  Mo.  70;  Isabel  v.  Hannibal,  etc.  gan  v.  Curtis,  100  Mass.  512;  Creed 
[Law  of  Neo.    Vol.  I  —  12] 
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importance,  if  the  child  acted  with  as  much  prudence  as 
would  be  required  from  an  adult,"^  for  then  it  is  not  a 
proximate  cause  of  any  injury, 

§  72a.  Contributory  negligence  in  the  case  of  chil- 
dren. —  Though  children  are  held  liable  for  their  unin- 
tentional injuries  to  others  without  reference  to  their 
ability  to  exercise  discretion,  such  is  not  the  rule  in  the 
law  of  contributory  negligence.  On  the  contrary  their 
responsibility  or  irresponsibility  for  acts  or  omissions 
that  would  constitute  contributory  negligence  on  the  part 
of  an  adult  is  to  be  determined  by  the  very  inquiry 
whether  they  were  of  sufficiently  mature  judgment  to  be 
able  to  distinguish  between  what  was  prudent  and  what 
was  imprudent  with  respect  to  the  particular  act  or  omis- 
sion charged.  Whatever  difference  of  opinion  there  may 
be  as  to  soundness  of  the  doctrine  of  the  liability  of  chil- 
dren for  primary  negligence,  the  wisdom  and  justice  of 
the  rule  forbidding  one  who  has  negligently  inflicted  an 
injury  on  one  of  them  from  invoking  the  rule  of  con- 
tributory negligence,  to  exempt  himself  from  liability, 
except  where  the  child  had  the  necessary  discretion  to 
distinguish  the  quality  of  the  act,  is  probably  of  universal 
assent  both  by  jurists  and  ethicists.  The  same  rule  that 
applies  to  persons  in  general,  who  from  their  age  may 

V.  Kendall,  156  Id.  291,  31  N.  E.  6;  question     of     the     parent-plaintiflf's 

Slattery  v.  O'Connell,  153  Mass.  94,  contributory    negligence    is    for    the 

26   N.   E.  430;    Rauch  v.  Lloyd,   31  jury    (Bliss    v.    South    Hadley,    145 

Pa.  St.  358;   Bronson  v.  Southbury,  Mass.   91,    13   N.   E.   352;    Reilly  v. 

37  Conn.  199;  Baltimore,  etc.  R.  Co.  Hannibal,  etc.  R.  Co.,  94  Mo.  600,  7 

V.  State,  30  Md.  47;  Pittsburgh,  etc.  S.  W.  407;   Platte,  etc.  Milling  Co. 

R.    Co.    V.    Bumstead,    48    111.    221;  v.  Dowell,  17  Colo.  376,  30  Pac.  68, 

Elgin,  etc.  R.  Co.  v.  Raymond,   148  and  cases,  supra. 

Id.  241,  35  N.  E.  729;   Illinois  Cen-  ^^Merryman   v.    Chicago,   etc.    Ry. 

tral  R.  Co.  v.  Slater,  129  111.  91,  21  Co.,     85    la.     634,    52    N.     W.     545 

N.  E.  575;  Louisville,  etc.  R.  Co.  v.  (1892)  ;   Carson  v.  Chicago,  etc.  Ry. 

Shanks,  132  Ind.  395,  31  N.  E.  1111;  Co.,    96    la.    583,    65    N.    W.    831 

Weissner   v.    St.   Paul   City   R.    Co.,  (1896);    Serano  v.   New  York,   etc. 

47   Minn.   468,   50  N.   W.   606;    Me-  Ry.   Co.,    188   N.   Y.   156,   80   N.   E. 

Guire  v.  Vicksburg,  etc.  R.  Co.,  46  1025    (1907). 
La.    Am.    1543,    16    So.    457.      The 
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be  assumed  to  have  the  necessary  discretion  to  protect 
themselves  by  refraining  from  the  acts  or  omissions  that 
mil  contribute  to  their  injury,  cannot  be  applied  to 
infants  whose  immaturity,  age,  lack  of  judgment  and  dis- 
cretion render  them  incapable  of  self -protection.  And, 
as  to  them,  the  negligence  of  another  inflicting  the  injury 
will  fix  liability,  though  the  act  or  omission  of  such  a 
child,  if  by  an  adult  or  by  a  child  possessing  the  requisite 
discretion,  would  defeat  a  recovery.  It  is  not  the  fact 
of  the  child's  minority  that  disentitles  one  who  has  negli- 
gently injured  him  from  claiming  exemption  from  lia- 
bility in  such  case,  but  of  his  immaturity  of  judgment 
and  lack  of  the  power  or  capacity  to  appreciate  the 
danger  to  which  he  exposes  himself.  To  the  extent  that 
children  are  able  to  appreciate  the  danger  to  which  they 
expose  themselves,  they  are  responsible  for  their  con- 
tributory negligence.  The  law  imposes  upon  minors  the 
duty  of  giving  such  attention  to  their  surroundings,  and 
care  to  avoid  danger,  as  may  fairly  or  reasonably  be 
expected  from  persons  of  their  age  and  capacity. 

§  73.  Degree  of  care  required  from  child.  —  It  is  now 

settled  by  an  overwhelming  weight  of  authority  that  a 
child  is  held,  so  far  as  he  is  personally  concerned,  only 
to  the  exercise  of  such  degree  of  care  and  discretion  as  is 
reasonably  to  be  expected  from  children  of  his  im- 
maturity of  judgment  by  reason  of  age.'^    No  injustice 

°°  Railroad    Co.    v.    Gladmon,     15  caution  required  is  according  to  the 

Wall.  401;  Railroad  Co.  v.  Stout,  17  maturity  and  capacity  of  the  child; 

Id.   657;   Lynch  v.  Nurdin,   1   Q.  B.  and  this  is  to  be  determined  in  each 

29.     In  Railroad  Company  v.  Glad-  case   by    the    circumstances   of   that 

mon,   15  Wall.  401,  Hunt,  J.,  said:  case."     In  Ranch  v.   Lloyd,   31   Pa. 

"Of  an  infant  of  tender  years  less  St.      358,      Woodward,      J.,      said: 

discretion   is   required    [than   of   an  "  Children  are  to  be  held  responsible 

adult] ;     and     the     degree     depends  only  for  the  discretion  of  children." 

upon  his  age  and  knowledge.     Of  a  In  Thurber  v.  Harlem,  etc.  R.   Co., 

child    of    three    years    of    age    less  60  N.  Y.  326,  it  was  held  that  the 

caution  would  be  required  than  one  degree   of  care   required  of  a  child 

of  seven,  and  of  a  child  of  seven  less  (in  this  case  a  boy  of  nine)  was  to 

than  one  of  twelve  or  fifteen.     The  be  graduated  by  the  age  and  capac- 
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is  done  to  the  defendant  by  this  limitation  of  the  defense 


ity  of  the  individual ;  and  if  the 
jury  were  of  the  opinion  that  the 
boy  had  shown  the  possession  and 
exercised  prudence  and  discretion  in 
as  great  a  degree  as  could  be  ex- 
pected, they  were  justified  in  find- 
ing a  verdict  for  plaintiff.  Acts  that 
in  an  adult  would  be  contributory 
negligence,  such  as  would  justify  a 
non-suit,  in  an  infant  would  be 
properly  a  question  to  be  left  to  the 
jury  (Barry  v.  N.  Y.  Central  E. 
Co.,  92  N.  Y.  289;  McGovem  v.  N. 
Y.  Central  R.  Co.,  67  N.  Y.  417; 
Jones  V.  Utiea,  etc.  R.  Co.,  36  Hun, 
115).  A  verdict  for  a  boy  of  seven 
who  was  injured  in  trj'ing  to  get 
on  a  moving  train,  there  being  no 
negligence  on  the  part  of  train 
hands,  cannot  stand  {Chicago,  etc. 
R.  Co.  v.  Stumps,  69  111.  409).  See 
McMahon  v.  Northern  R.  Co.,  39 
Md.  438;  Cram  v.  Metropolitan  R. 
Co.,  112  Mass.  38;  Ecliff  v.  Wabash, 
etc.  R.  Co.,  64  Mich.  196,  31  N.  W. 
180.  It  has  been  said  that  the  pre- 
sumption that  a  child  of  fourteen 
has  capacity  to  avoid  danger  can 
only  be  overthrown  by  clear  proof 
of  the  absence  of  such  discretion 
(Nagle  V.  Allegheny  Valley  R.  Co., 
88  Pa.  St.  35).  But  see  Hayes  v. 
Bush  Manfg.  Co.,  41  Hun,  407,  and 
Cincinnati  R.  Co.  v.  Wright,  54 
Ohio  St.  181,  43  N.  E.  688.  And  in 
Haycraft  v.  Lake  Shore  R.  Co.  (64 
N.  Y.  636),  the  question  whether  a, 
girl,  nearly  seventeen,  whose  injury 
was  clearly  due  to  her  own  care- 
lessness, was  guilty  of  contributory 
negligence,  was  left  to  the  jury  un- 
der an  instruction  that  she  was  not 
to  be  held  to  so  high  a  degree  of 
care  as  an  older  person  would  be. 
It  is  not,  as  matter  of  law,  negli- 
gence to  allow  a  child  of  four  and 
one-half  years  to  play  on  the   side- 


walk with  her  brother,  six  years  of 
age,  in  a  thickly  populated  portion 
of  a  city,  on  an  August  afternoon, 
but  the  question  is  for  the  jury 
(Birkett  v.  Knickerbocker  Ice  Co., 
110  N.  Y.  504,  18  N.  E.  108;  aff'g 
41  Hun,  404).  The  rule  stated  in 
the  text  has  been  recognized  by  the 
courts  of  the  following  states: 
Alabama  (Government  R.  Co.  v. 
Hanlon,  53  Ala.  70;  Mobile,  etc.  E. 
Co.  V.  Crenshaw,  65  Id.  566)  ;  Cali- 
fornia (Rosenberg  v.  Durfree,  87 
Cal.  545,  26  Pac.  793 )  ;  Connecticut 
(Birge  v.  Gardiner,  19  Conn.  507; 
Bronson  v.  Southbury,  37  Id.  199)  ; 
Georgia  (Western,  etc.  R.  Co.  v. 
Young,  81  Ga.  397,  7  S.  E.  912. 
S.  c,  83  Ga.  512,  10  S.  E.  197;  Cen- 
tral, etc.  B'k'g  Co.  V.  Rylee,  87  Ga. 
491,  13  S.  E.  584)  ;  Illinois  (Kerr 
V.  Forgue,  54  111.  482;  Chicago,  etc. 
V.  Gregory,  58  Id.  226;  Chicago,  etc. 
E.  Co.  V.  Murray,  71  Id.  601;  Rock- 
ford,  etc.  R.  Co.  V.  Delaney,  82  Id. 
198;  Chicago,  etc.  R.  Co.  v.  Becker, 
76  Id.  25,  84  Id.  483;  Illinois  Cen- 
tral R.  Co.  V.  Slater,  129  Id.  91,  21 
N.  E.  575)  ;  Indiana  (St.  Louis,  etc. 
E.  Co.  V.  Valirius,  56  Ind.  511; 
Atlas  Engine  Works  v.  Eandall,  100 
Id.  293);  Iowa  (McMillan  v.  Burl- 
ington, etc.  E.  Co.,  46  Iowa,  231)  ; 
Kansas  (Kansas  Pacific  E.  Co.  v. 
Whipple,  39  Kans.  531,  18  Pac. 
730);  Maryland  (Baltimore,  etc.  E. 
Co.  V.  State,  30  Md.  47;  Baltimore, 
etc.  E.  Co.  V.  McDonnell,  43  Id. 
534)  ;  Massachusetts  (Munu  v. 
Eeed,  4  Allen,  431;  Lynch  v.  Smith, 
104  Mass.  52;  Plumley  v.  Birge,  124 
Id.  57;  O'Connor  v.  Boston,  etc.  E. 
Co.,  135  Id.  352;  Elkins  v.  Boston, 
etc.  E.  Co.,  115  Id.  190)  ;  Michigan 
(East  Saginaw  E.  Co.  v.  Bohn,  27 
Mich.  503;  Wright  v.  Detroit,  etc. 
E.  Co.,  77  Id.    123,  43  N.  E.   765); 
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of  contributory  negligence,  since  the  rule  itself  is  not 
established  primarily  for  his  benefit,  and  he  can  never  be 

Missouri    (Boland   v.   Missouri,   etc.  mont     (Robinson    v.     Cone,    22    Vt. 

R.    Co.,   36   Mo.   484;    O'Flaherty  v.  715);    Washington    (Roth   v.   Union 

Union  R.  Co.,  45  Mo.   70;   Hicks  v.  Depot    Co.,    13    Wash.    St.    525,    43 

Pacific,    etc.    R.    Co.,    64    Id.    430';  Pac.    641);    Wisconsin    (Schmidt   v. 

Lynch   v.   Metropolitan,  etc.   R.   Co.,  Milwaukee,  etc.  R.  Co.,  23  Wis.  186; 

112   Id.   420,   20  S.   W.   642;    Riden-  Meibus  v.  Dodge,   38  Id.  300;    Reed 

hour  V.  Kansas  City  R.  Co.,  102  Mo.  v.   Madison,    83    Id.    171,   53   N.   W. 

270,    14    S.    W.    760);    -New   Jersey  547).     Denver    City    Tram.    Co.    v. 

(Traction    Co.    v.    Scott,    58    N.    J.  Nichols^   35   Colo.   462,   84   Pac.   813 

Law,  682,  34  Atl.  1094);   ISlew  York  (190«);   Rohloff  v.  Fair  Haven,  etc. 

(Thurber  v.  Harlem,  etc.  R.  Co.,  60  Ry.    Co.,    76    Conn.    689,    58    Atl.    5 

N.  Y.  326;   McGovern  v.  N.  Y.  Cen-  (1904);    Wilmot    v.    McPadden,    78 

tral    R.     Co.,     67    Id.    417;     Ihl    v.  Conn.    276,    61    Atl.    1069     (1905); 

Forty-second  St.  R.  Co.,  47  Id.  317;  Tully  v.  Philadelphia,  etc.   Ry.   Co., 

Mangam  v.  Brooklyn  R.  Co.,  38  Id.  2  Pennw.    (Del.)    537,  47   Atl.   1019, 

455;   Byrne  v.  N.  Y.  Central  R.  Co.,  82  Am.   St.   Rep.   25,  and   3   Pennw. 

83   Id.  620;    Dowling  v.  N.  Y.   Cen-  455,    50    Atl.    95     (190O);    Western, 

tral    R.    Co.,    90   Id.    670;    Barry   v.  etc.  Ry.  Co.  v.  Rogers,  104  Ga.  224, 

N.   Y.    Central   R.   Co.,   92   Id.   289;  30  S.  E.  804   (1898);   Herrington  v. 

Weaver   v.    Bullis,    14   N.    Y.    Supp.  City  of  Macon,  125  Ga.  58,  54  S.  E. 

338;  aff'd  128  N.  Y.  634  [overruling  71    (1906);    Elmwood   Elec.   St.   Ry. 

Honegsberger  v.  Second  Ave.  R.  Co.,  Co.   v.   Ross,   26   Ind.   App.   258,   58 

2  Abb.  Ct.  App.  378,  1  Keyes,  574];  N.   E.   535    (1900);    Pittsburgh,  etc. 

McCarragher   v.    Rogers,    120   N.   Y.  Ry.  Co.  v.  Moore,   110  111.  App.  304 

526,    24   N.    E.    812    [boy   of    13]);  (1903);    Illinois    Cent.    Ry.    Co.    v. 

TS^orth     Carolina      (Manly     v.     Wil-  Johnson,   221   111.  42,  77  N.  E.   592, 

mington,  etc.  R.  Co.,  74  N.  C.  655)  ;  (1906);      Fishbum     v.     Burlington, 

Ohio    (Cleveland,    etc.    Co.    v.    Cor-  etc.     Ry.     Co.,     127     la.     483,     103 

rigan,  46  Ohio  St.  283,  20  N.  E.  466;  N.     W.     481      (1906);     Harper     v. 

Lake  Erie,  etc.  R.  Co.  v.  Mackey,  53  Kopp,     21     Ky.     L.     Rep.     234,     73 

Ohio  St.  370,  41  N.  E.  980;  Peransyi-  S.     W.     1127     (1903);     Mitchell    v. 

vania    (Rauch  v.  Lloyd,   31   Pa.   St.  Illinois  Cent.  Ry.   Co.,   110  La.  630, 

358;  Smith  v.  O'Connor,  48  Id.  218;  34    So.    714,    98    Am.    St.    Rep.    472 

North  Penn.  R.  Co.  v.  Mahoney,  57  (1903);   Young  v.  Small,  188  Mass. 

Id.   187;   Gray  v.  Scott,  66  Id.  345;  4,  73  N.  E.   1019,   108  Am.  St.  Rep. 

Philadelphia,  etc.  R.  Co.  v.  Hassard,  457    (1905);    Slattery   v.    Lawrence 

75  Id.  367;  see  Philadelphia,  etc.  R.  Ice  Co.,  190  Mass.  79,  76  N.  E.  459 

Co.  V.  Spearen,  47  Id.  30O)  ;   South  (1906);    Lehman    v.    Eureka    Iron, 

Carolina    (Bridger  v.  Asheville,  etc.  etc.  Wks.,  114  Mich.  260,  72  N.  W. 

E.  Co.,  27  S.  C.  456,  3  S.  E.  860);  183     (1897);     Rogers    v.    Meyerson 

Tennessee     (Queen    v.    Dayton,    etc.  Printing  Co.,  103  Mo.  App.  683,  78 

Iron   Co.,   95   Tenn.   458,   32    S.   W.  S.  W.  79   (1903);  Heinzle  v.  Metro- 

460);   Terns   (Galveston,  etc.  R.  Co.  politan  St.  Ry.  Co.,  182  Mo.  528,  81 

V.  Moore,  59  Tex.  64;   Houston,  etc.  S.  W.  848  (1904)  ;  Lafferty  v.  Third 

R.  Co.  V.  Simpson,  60  Id.  103);  Fer-  Ave.     Ry.     Co.,     176     N.     Y.     594, 
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made  liable,  if  he  has  not  been  himself  in  fault."  Thus 
where  one  is  driving  a  horse  with  ordinary  care,  at  a 
rate  of  speed  suited  to  the  locality,  he  is  of  course  not 
liable  for  an  injury  by  the  horse  to  a  child  who  suddenly 
throws  himself  in  the  way,  and  is  run  over  before  the 
driver  can  prevent  it.°'  So,  if  a  child,  proceeding  in 
reckless  haste,  however  natural  to  his  age,  should  rush 
against  a  railroad  car  while  in  motion,  the  driver  of  the 
car  or  engineer  of  the  train  not  seeing  him,  it  is  obvious 
that  his  own  act  is  the  sole  cause  of  his  injury ;  and  even 

68   N.   E.    1118    (1903);    Dubiver  v.  expected    of    one    of    his    years    and 

City,  etc.  St.  Ey.   Co.,  44   Ore.  227,  capacity " ) ,    ( Gesas   v.    Oregon,   etc. 

75    Pac.    693;     s.    c,    74    Pac.    915  Ey.  Co.,  33  Utah,  156,  93  Pac.  274, 

(1904);  Parker  V.  Washington  Elec.  13   L.   E.   A.    (N.   S.)    1074    (1907), 

St.    Ey.    Co.,    207    Pa.    438,    56    Atl.  ("The  degree  of  care  required  of  a 

1001    (1904);   Missouri,  etc.  Ey.  Co.  child  must  be  graduated  to  its  age, 

V.    Scarborough,    29    Tex.    App.    194  capacity   and   experience,    and   must 

( 1902 )  ;    Houston,    etc.    Ey.    Co.    v.  be    measured    by    what    might   ordi- 

Bulger,  35  Tex.  App.  478,  80  S.  W,  narily  be  expected  from  a   child  of 

557    (1904);    Smith's  Admr.  v.  Na-  like  age,  capacity  and  experience,  un- 

tional    Coal,    etc.    Co.,    117    S.    W.  der  similar  circumstances ") .      To  the 

(Ky.)     280     (1909)  ;     Batchelor    v.  same  effect,  Batchelor  v.  Imp.  Co.,  131 

Degnon    Co.,    115    N.    Y.    Supp.    93,  App.  Div.  136,  115  N.  Y.  Supp.  93;  Mc- 

131    App.   Div.    136    ( 1909)  ;    Texas,  Gee    v.    Wabash    Ey.    Co.,    214    Ho. 

etc.    Ey.    Co.    v.    Crump,    102    Tex.  530,   114   S.   W.   33    (1908);    Selfert 

250,    115    S.   W.    653    (1909);    Gar-  v.   Schaible,   81   Kan.   323,    105   Pac. 

rison    v.    St.    Louis,    etc.    Ey.    Co.,  529   (1900);   Force  v.  Standard  Silk 

92  Ark.  437,  123  S.  W.  653  Co.,  160  Fed.  992  (1908) .  For  vary- 
(1909);  Cincinnati,  etc.  Ey.  Co.  v.  ing  forms  of  expression  adopted  by 
Cooke,  121  S.  W.  (Ky.)  467  (1909);  the  courts  and  collection  of  cases 
Thompson  v.  Missouri,  etc.  Ey.  Co.,  see  29  Cyc,  pp.  535-6,  and  notes. 

93  Mo.  App.  548,  67  S.  W.  693  « Felton  v.  Aubrey,  20  C.  C.  A. 
(1902),     ("A    boy    may    have    the    436,  74  Fed.  350'. 

knowledge    of    an    adult    person    in  ""This  was   substantially  the   case 

respect   to    the    dangers    which   will  in    Hartfield    v.    Eoper     (21    Wend, 

attend  a  particular  act,  but  at  the  615),  and  the  court,  therefore,  held 

pame    time    he    may    not    have    the  the   defendant   free   from  negligence, 

prudence,    thoughtfulness,    and    dis-  The   opinion   of   the   court   upon   all 

eretion  to  avoid  them  which  is  pos-  other  points  has  been  generally  dis- 

sessed    by    the     ordinarily    prudent  proved    (see  Eaueh  v.  Lloyd,  31  Pa. 

person;   and  therefore  it  has  become  St.   358;    Eobinson   v.   Cone,   22   Vt. 

a  settled  rule  of  law  in  this  State  213),  and  has  been  completely  over- 

that  a  child  is  not  negligent  if  he  ruled,    so   far    as    it   undertalces    to 

exercises  that  degree  of  care  which,  require  from  a  little  child  the  same 

under    like    circumstances   would   be  degree  of  care  as  from  a,  grown  per- 
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though  he  may  be  entirely  free  from  blame,  the  most  that 
can  be  said  in  his  favor  is  that  the  case  is  one  of  inevit- 
able accident;  and  the  owner  of  the  car  is  no  more  re- 
sponsible for  his  injury  than  would  have  been  the  owner 
of  a  wall  against  which  the  child  had  thoughtlessly  struck 
himself."®  It  was  held  in  some  English  cases,  that  if  a 
child's  own  act  directly  brings  the  injury  upon  hm,  while 
the  negligence  of  the  defendant  is  only  such  as  exposes 
the  child  to  the  possibility  of  injury,  the  latter  cannot 
recover  damages."  But  these  decisions  have  been  con- 
demned in  England,"^  and  are  directly  opposed  to  the 
current  of  American  cases."^  The  law  has  been  settled 
to  the  contrary,  in  America,  by  the  famous  series  of  turn- 
son.  See  Moebus  v.  Herrmann,  108  shook  the  gate,  which  fell  upon  him. 
N.  Y.  349',  15  N.  E.  415;  and  Beach,  The  jury  having  found,  in  respect  to 
Contrib.  Negl.,  2d  ed.,  §   119  et  seq.    the  age,  condition  and  circumstances 

"  Burke  v.  Broadway  R.  Co.,  49  of  the  plaintiff,  that  he  was  guilty  of 
Barb.  529.  The  dicta  of  the  court,  no  negligence,  it  was  held  that  even 
in  that  case,  upon  the  general  ques-  if  the  plaintiff  was  a  trespasser,  he 
tion  of  the  care  required  from  a  could  recover.  In  Kunz  v.  Troy  ( 104 
child,  have  been  overruled,  and  are  N.  Y.  344,  rev'g  36  Hun,  615),  it 
of  no  authority;  but  upon  this  par-  was  held  that  a  boy  less  than  six 
ticular  point,  assuming  that  the  years  old  could  recover  for  injuries 
facts  were  as  above  stated,  the  caused  by  his  pulling  down  upon 
decision  was  correct,  s.  p.,  Felton  himself  a  bar-counter,  which  had 
v.  Aubrey,  20  C.  C.  A.  436,  74  Fed.  been  negligently  suffered  by  the  city 
350;  Baker  v.  Flint,  etc.  E.  Co.,  68  to  obstruct  a  sidewalk.  So  in  Mc- 
Mich.  90,  35  N.  W.  836.  In  Chi-  Guiness  v.  Butler  (159  Mass.  233, 
cago,  etc.  R.  Co.  v.  McLaughlin  (47  34  N.  E.  259),  it  was  held  that  a. 
111.  265 ) ,  it  was  held  not  to  be  the  child  who,  in  play  with  other  boys, 
duty  of  a  railroad  company  to  guard  interfered  with  marble  slabs  rest- 
its  cars  so  as  to  prevent  children  iftg  on  private  property,  and  parti- 
from  climbing  over  them.  cipated  in  throwing  the  stones  over 

"  Hughes  V.  Maefie,  2  Hurlst.  &  C.  on  himself,  could  not  recover  for 
744;  Mangan  v.  Atterton,  L.  E.  1  hia  injuries,  though  defendant  may 
Ex.  239,   4  Hurlst.   &  C.  388.  have   been   negligent   in   leaving   the 

°'  Clark  V.  Chambers,  L.  R.  3.  Q.  slabs  where  he  did,  and  though  the 
B.  Div.  327,  339.  See  Beven  on  child's  conduct  was  such  as  might 
Negligence  (3d  ed. ),  pp.  161-3-6-  reasonably  have  been  expected  of 
170.  him.     The    duty   owing   to   children 

""  Birge  v.  Gardiner,  19  Conn.  507.  incapable  of  contributory  negligence. 
In  that  case,  the  defendant  negli-  in  such  oases,  is  treated  in  this  work 
gently  hung  a  gate,  and  the  plain-  under  the  headings  Land  and  Struc- 
tiff,  who  was  six  or  seven  years  old,    tures.  Railroad  Injuries  to  Persons. 
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table  cases,  in  wMch.  railroad  companies  were  held  liable 
by  the  Federal  Supreme  Court,  as  well  as  by  several  State 
courts  of  last  resort,  for  injuries  suffered  by  little  chil- 
dren, in  consequence  of  their  own  acts  in  meddling  with 
railroad  turn-tables,  which  were  left  open  to  public 
access,  unfastened  and  unguarded,  although,  of  course, 
perfectly  harmless  if  let  alone.'"     When  such  turn-tables 

™  Railroad  Co.  v.  Stout,  17  Wall.  Minn.  207 )  ;  Missouri  ( Koons  v. 
G57,  aflf'g  2  Dill.  294.  These  turn-  St.  Louis,  etc.  R.  Co.,  65  Mo.  592; 
table  cases  were  unfavorably  noticed  Nagel  v.  Missouri,  etc.  R.  Co.',  75  Id. 
by  Miller,  J.,  in  McAlpin  v.  Powell  653);  Nebraska  (Atchison,  etc.  R. 
(70  N.  Y.  126),  where  a  boy  of  ten  Co.  v.  Bailey,  '11  Neb.  332); 
years  was  not  allowed  to  recover  for  Peniisylvania  (Hydraulic  Works  v. 
injuries  received  from  a,  defective  Orr,  83  Pa.  St.  332;  Cauley  v.  Pitts- 
fire-escape.  But  they  have  been  fol-  burgh,  etc.  R.  Co.,  96  Id.  398;  Balti- 
lowed  in  California  (Meeks  v.  South-  more,  etc.  R.  Co.  v.  Schwindling, 
ern,  etc.  R.  Co.,  56  Cal.  513;  Barrett  101  Id.  258)  ;  South  Carolina 
V.  Southern  Pacific  R.  Co.,  91  Id.  (Bridger  v.  Asheville,  etc.  R.  Co., 
296,  27  Pac.  666 ;  Callahan  v.  Eel  25  S.  C.  24 )  ;  Tennessee  ( Whirley  v. 
River,  etc.  R.  Co.,  92  Cal.  89,  28  Pac.  Whitman,  1  Head,  610;  Bates  v. 
104)  ;  Georgia  (Ferguson  v.  Colum-  Nashville,  etc.  R.  Co.,  90  Tenn.  36, 
bus,  etc.  R.  Co.,  77  Ga.  102)  ;  Kansas  15  S.  W.  1069);  Texas  (Houston, 
(Union  Pacific  R.  Co.  v.  Dunden,  37  etc.  R.  Co.  v.  Simpson,  60  Tex.  103; 
Kans.  1,  14  Pac.  501;  Kansas,  etc.  Gulf,  etc.  R.  Co.  v.  Styron,  66  Tex. 
R.  Co.  V.  Fitzsimmons,  22  Kans.  421,  1  S.  W.  161;  Gulf,  etc.  R.  Co. 
686);  Kentucky  (Bransom  v.  La-  v.  McWhirter,  77  Tex.  356,  14  S.  W. 
brot,  81  Ky.  638  [lumber  piled  26;  Ft.  Worth,  etc.  R.  Co.  v. 
loosely  in  defendant's  yard]);  Measles,  81  Tex.  474,  17  S.  W.  124)  ; 
Louisiana  (Westerfield  v.  Levis,  43  Washington'  (Ilwaco,  etc.  Nav.  Co. 
La.  Ann.  63,  9  So.  52  [boy  got  on  a  v.  Hedrick,  1  Wash.  St.  446,  25  Pac. 
street-roller  left  uncared  for  in  335).  The  exception,  in  favor  of 
street] ;  but  compare  O'Connor  v.  children  incapable  of  contributory 
Illinois  Central  R.  Co.,  44  La.  Ann.  negligence,  to  the  general  rule  of 
339,  10  So.  678  [ears  stored  in  an  non-liability  to  trespassers  is  estab- 
enclosed  lot]);  Massachusetts  (Gay  lished  in  most  jurisdictions,  though 
V.  Essex,  etc.  R.  Co.,  159  Mass.  238,  technical  trespassers  (Siddall  v. 
34  N.  E.  186  [cars  left  standing  in  Jansen,  168  111.  43,  48  N.  E.  191,  39' 
street  with  unfastened  brakes,  likely  L.  R.  A.  112  (1897  [implied  in- 
to attract  children] ;  but  compare  vitation] ;  Chicago,  etc.  Ry.  Co.  v. 
Daniels  v.  N.  Y.  &  New  England  R.  Fox,  38  Ind.  App.  268,  70  N.  E.  81 
Co.,  154  Mass.  349,  28  N.  E.  283);  (1904);  Simonton  v.  Citizens  Elec, 
Michigan  (Powers  v.  Harlow,  53  etc.  Co.,  28  Tex.  App.  374,  67  S.  W. 
Mich.  507,  a  dynamite  case);  Min-  530  (1902);  Berry  v.  St.  Louis,  etc. 
nesota  (O'Malley  v.  St.  Paul,  etc.  Ry.  Co.,  214  Mo.  593,  114  S.  W.  27 
R.  Co.,  43  Minn.  289,  45  N.  W.  440;  (1908)  ;  Smalley  v.  Rio  Grande  Ry. 
Keffe  V.  Milwaukee,  etc.  R.  Co.,  21  Co.,    34    Utah,    423,    98    Pac.    311 
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are  kept  in  a  place  not  readily  accessible  and  where  chil- 
dren could  not  be  reasonably  expected  to  enter,"  or  if 
they  were  properly  fastened  or  guarded,"  the  companies 

(1908);    San   Antonio,   etc.   Ry.   Co.    Ey.  Co.,  130  111.  App.  495;  Lewis  v. 

V.  Morgan,  92  Tex.  98,  46  S.  W.  28    Cleveland,  etc.  Ry.  Co.,  42  Ind.  App. 

(1898)    [peculiarly  attractive];  Mis-    337,  84  X.  E.  23    (1908);   Brown  v. 

souri,   etc.   Ry.    Co.   v.   Edwards,   90    Salt  Lake  City,  33  Utah,  222,  93  Pac. 

Tex.  6.5,  36  S.  W.  430,  32  L.  R.  A.    570,  14  L.  R.  A.  (N.  S.)  619  (1907)  ; 

825    (1890)     [obviously   dangerous];    Palmer  v.   Oregon,   etc.   Ry.   Co.,   34 

Isbell  V.  Haywood  Lbr.  Co.,  47  Tex.    Utah,    466,    98    Pac.    689     (1908); 

App.    345,    105    S.    W.    211     (1907);     Olsen    v.    Gill,    etc.    Invest.    Co.,    58 

Fitzmaurice  v.   Connecticut  Ry.  Co.,    Wash.  151,  108  Pac.  140,  27  L.  R.  A. 

78  Conn.  406,  62  Atl.  620,   112  Am.     (N.  S.)    884    (1910).     Contra,  May- 

St.  Rep.  159,  3  L.  R.  A.   (N.  S.)   149    field   Water,   etc.    Co.   v.    Webb,    129 

(1905)      [known     to     owner];     Chi-    Kj'.  395,  111  S.  W.  712,  130  Am.  St. 

cage,    etc.    Ry.    Co.    v.    Fox,    mpra;    Rep.  469,   18  L.  R.  A.    (N.  S.)    179 

Biggs     V.      Consolidated     Barb-wire     (1908)     [electric    wires    that    could 

Co.,    60    Kans.    217,    56    Pac.    4,    44    only  be  reached  by  climbing  a  pole, 

L.   R.  A.   655    ( 1899)  ;    Chicago,  etc.    held  not   attractive] ;    JUcEachern  v. 

Ry.  Co.  V.  Krayenbuhl,  65  Neb.  889,    Boston,  etc.  Ry.  Co.,  150  Mass.  515, 

91    N.    W.    880.,    59    L.    R.    A.    920    23  N.  E.  231  ( 1890)  ;  Ryan  v.  Tower, 

(1902);     Marcantis    v.    Murray,    63    128    Mich.    463,    87    N.    W.    644,    92 

App.  Div.  119,  71  N.  Y.  Supp.  418;    Am.  St.  Rep.  481,  55  L.  R.  A.  310 

Cooper   V.    Overton,    102    Tenn.    211,     (1901);    Delaware,    etc.    Ry.    Co.    v. 

52  S.  W.  183,  73  Am.  St.  Rep.  864,    Reich,  61  N.  J.  L.  635,  40  Atl.  682, 

45    L.    R.    A.    561     (1909);    Ollis   v.    68   Am.    St.   Rep.   727,   41   L.   R.   A. 

Houston,  etc.  Ry.  Co.,  31   Tex.  App.    831    (1898);    Paolino  v.   McKendall, 

601,    73    S.    W.    30     (1903)  ;    Nash-    24  R.  I.  431,  53  Atl.  268,  96  Am.  St. 

ville  Lbr.  Co.  v.  Busbee,   139  S.  W.    Rep.  736,  60  L.  R.  A.   133    (1901); 

(Ark.)     301     (1911);     Thompson    v.    Reid  v.  Harmon,   161   Mich.  51,   125 

Cumberland,   etc.    Tel.    Co.,    138   Ky.    N.  W.   761    (1910);    Zeigler  v.  Iron 

109,  127  S.  W.  531   (1910)  ;  Blum  V.    Works,    70    Misc.    553,    127    N.    Y. 

Weatherford,    121    La.    298,    46    So.    Supp.      457;      Bottum's      Admr.      v. 

317    (1908);   Marchek  v.  Klute,   133    Hawks,  79  Atl.   (Vt.)   858   (1911). 

Mo.  App.  280,  113  S.  W.  654  (1908)  ;        "St.  Louis,  etc.  R.  Co.  v.  Bell,  81 

Snare,    etc.    Co.    v.    Friedman,    169    111.76;  Schmidt  v.  Kansas  Distilling 

Fed.    1,    94    C.    C.    A.    369     (1909).    Co.,  90  Mo.  284,  1  S.  W.  865. 

Generally,    Consolidated   Elec.   Light       "  Bates   v.   Nashville,   etc.   R.   Co.,, 

Co.  V.  I-iealy,  65  Kans.  798,  70  Pac.    90  Tenn.  36,  15  S.  W.  1069;  Haesley 

884   (1902)  ;  McAllister  v.  Jung,  112    v.  Winona,  etc.  R.  Co.,  46  Minn.  233, 

111.  App.   138;  American  Advertising    48    N.    W.    1023;    Kolsti    v.    Minne- 

Co.  V.  Flannigan,  100  111.  App.  452;    apolis,   etc.    R.    Co.,    32    Minn.    133. 

Biggs  v.  Consolidated  Barb-wire  Co.,    For    peculiar    cases,    in    which    de- 

60  Kans.  217,  56  Pac.  4,  44  L.  R.  A.    fendant  was  held  liable  to  children, 

655    (1899);   Stollery  v.  Cicero,  etc.    see    Penso   v.    McCormick,    125   Ind. 

Ry.  Co.,  243  111.  290,  90  N.  E.  709    116,    25    N.    E.    156    [hot   ashes    on 

(1910)  ;  Linnberg  V.  Rick  Island,  etc.    lot];     Gunderson     v.     Northwestern, 
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are  not  thus  liable.  In  that  case  there  would  be  no  negli- 
gence on  the  part  of  the  companies. 

§  73a.  Age  of  discretion.  —  Everywhere,  it  would 
seem,  a  person  of  over  fourteen  years  of  age  is  pre- 
sumed to  be  capable  of  using  some  reasonable  degree  of 
care  for  his  own  protection ;  '^  and  in  New  York  this  line 
has  been  once  drawn  at  twelve  years."  This,  however, 
is  a  mere  presumption,  at  all  events,  up  to  eighteen 
years,  if  not  to  twenty-one;  and  the  question  is  for  the 
jury.'"  It  has  been  held  that  the  division  line,  between 
responsible  and  irresponsible  age,  is  not  for  the  jury, 
but  must  be  decided  by  the  court,"  but  the  weight  of 
authority  is  otherwise.'^^    In  analogy  to  the  rule  which 

Elevator  Co.,  47  Minn.  161,  49  N.  '"In  the  ease  of  a  boy  between 
W.  694  [machinery  started] ;  and  fourteen  and  fifteen  years  of  age, 
for  eases  in  which  children  could  Paxson,  J.,  in  Nagle  v.  Allegheny, 
not  recover,  see  Rodgers  v.  Lees,  140  etc.  R.  Co.,  88  Pa.  St.  .35,  said: 
Pa.  St.  475,  21  Atl.  399  [machinery  "At  what  age  must  an  infant's  re- 
in motion  from  unknown  cause] ;  sponsibility  for  negligence  be  pre- 
Missouri,  etc.  R.  Co.  v.  Edwards,  sumed  to  commence?  This  ques- 
90  Tex.  65,  36  S.  W.  430  [child  of  tion  cannot  be  answered  by  re- 
eight,  disobeying  orders  to  quit] ;  ferring  it  to  a  .I'ury.  That  would 
Robinson  v.  Oregon,  etc.  R.  Co.,  7  furnish  us  with  no  rule  whatever. 
Utah,  493,  27  Pao.  689  [unguarded  It  would  give  us  a  mere  shifting 
handcar! .  standard     affected     by     the     sympa- 

"  See   Pratt  Iron  Co.  v.   Brawley,  thies   or   prejudices    of   the    jury   in 

83  Ala.  371,  3  So.  555.  each     particular     case.       One     jury 

"  Tucker  v.  N.  Y.  Central,  etc.  R.  would  fix  the  period  of  responsibility 

Co.,    124   N.   Y.   308,   26   N.   E.   916.  at    fourteen,    another   at   twenty    or 

This  case,  so  far  as  it  held  a  boy  of  twenty-one.     This  is  not  a  question 

twelve  bound  to  as  much  care  as  an  of  fact  for  the  jury,  but  of  law  for 

adult,    is    clearly    overruled    by   the  the  court.''     s.  p.,  Deitrich  v.  Balti- 

superior  authority  of  Swift  v.  Staten  more,  etc.  R.  Co.,  58  Md.  347.     But 

I.  R.  Co.,  123  N.  Y.  645,  25  N.  E.  378.  compare  many  cases  elsewhere  cited, 

"At  eighteen  years  a  full  degree  of  apparently  to  the  contrary. 
care  is  required  (Shelley  v.  Austin,  ™a  Whether  a  child  has  sufficient 
74  Tex.  608,  12  S.  W.  753 )  ;  but  not  capacity  to  understand  the  danger  is 
at  sixteen  ( Kucera  v.  Merrill  Lumber  ordinarily  a  question  for  the  jury,  un- 
Co.,  91  Wis.  637,  65  N.  W.  374)  ;  or  less  the  child  is  of  such  tender  years 
at  fifteen  (Swift  v.  Staten  Island  R.  that  its  incapacity  is  a  matter  of  which 
Co.,  123  N.  Y.  645,  25  N.  E.  378;  the  court  can  take  notice  as  of  corn- 
Kentucky  Cent.  R.  Co.  v.  Gastineau,  mon  knowledge  (Denver  City  Tram- 
83  Ky.   119).  way   Co.   v.   Nicholas,   35   Colo.   462, 


187  CONTErBUTOEY   NEGLIGENCE.  [§    73a 

holds  a  cliild  under  seven  years  of  age  incapable  of 
crime,  some  courts  have  also  considered  them  incapable 
of  negligence ; "  but  it  is  generally  held  that  this  is  not 
to  be  conclusively  presumed^*  Juries  may  be  depended 
upon  not  to  overrule  this  presumption,  except  in  perfectly 
clear  cases.  Some  degree  of  care  may  justly  be  re- 
quired, even  from  children  of  six  or  seven  years.  But 
such  a  child  is  everywhere  presumed  to  be  incapable  of 
contributory  neghgence."     In  nearly  all  the  cases,  the 

84    Pac.     813     (190<3);     Gerber    v.  gence  cannot  be  imputed  to  a  child 

Boorstein,     113    App.    Div.    808,   90  iinder  seven;   while  a  child  between 

N.      Y.      Supp.      1091 ;      Penny     v.  seven   and   fourteen  is   presumed   to 

Rochester    Ey.     Co.,     7     App.     Div.  be   incapable   of  it    (Pratt  Iron  Co. 

595,    40    N.    Y.    Supp.     172,    aff'd,  v.  Brawley,  83  Ala.  371,  3  So.  555). 

154  N.  Y.  770,  49  N.  E.  1101;  Dynes  "Chicago  R.  Co.  v.  Wilcox,  138  111. 

V.  Bromley,  208  Pa.  St.  633,  57  Atl.  370,  24  N.  E.  419  [question  always 

1123    (1906);   Edgington  v.  Burling-  for    jury;     error    in    charging    that 

ton,   etc.    Ry,    Co.,    116   la.    410,    90  child   of   six   was   not   responsible] ; 

N.  W.  95,  57  L.  R.  A.  561    (1902);  Peldn  v.  McMahon,  154  111.   141,  39 

Holdridge   v.   Mendenhall,    108   Wis.  N.  E.  484   [child  over  seven  may  be 

1,  83  N.  W.  1109,  81  Am.  St.  Rep.  responsible] ;  Hayes  v.  Norcross,  162 

871    (1900)  ;  Berry  v.  St.  Louis,  etc.  Mass.  546,  39  N.  E.  282  [boy  of  five 

Ey.  Co.,  214  Mo.  593,  114  S.  W.  27  and  one-half] ;    Erwin  v.   St.   Louis, 

(190-8);    Birmingham,    etc.    Ry.    Co.  etc.  R.  Co.,  96  Mo.  290,  9  S.  W.  577 

v.    Mattison,    166    Ala.    602,    52    So.  [boy  of  eleven].    From  the  nature  of 

49   (1910)  ;  Johnston  v.  New  Omaha,  the  case,  it  is  impossible  to  prescribe 

etc.  Elec.  Light  Co.,  86  Neb.  165,  125  a  fixed  period  when  a  child  becomes 

N.   W.    153    (1910);    Gulf,   etc.   Ry.  sui  juris,   some   reaching   the   point 

Co.   v.   Coleman,   51   Tex.   App.   415,  earlier    than    others,    according    to 

112  S.  W.  690   (1908).  natural     capacity,     physical     condi- 

"It  has  been  said  that  a  child  of  tions,    training,    habits    of    life    and 

four   years    (Hamilton    v.    Morgan's  surroundings.     Unless  the  court  can 

Co.,    42    La.    Ann.    824,    8    So.    586;  safely  decide  the  fact  in  the  case  of 

Barnes  v.  Shreveport  R.  Co.,  47  La.  a  child  of  very  tender  years    (e.  g. 

Ann.  1218,  17  So.  782;  Erie,  etc.  E.  seven)   it  is  a  question  for  the  jury 

Co.    V.    Schuster,    113    Pa.    St.    412;  (Stone  v.  Dry  Dock,  etc.  R.  Co.,  115 

Fink  V.  Missouri  Furnace  Co.,  10  Mo.  N.  Y.   104,  21   N.  E.   712;    rev'g  46 

App.  61),  or  less  than  six  (Schnurv.  Hun,  184).    A  child  under  two  years 

Citizens'  Tr.  Co.,  153  Pa.  St.  29,  25  is  clearly  not  responsible    (Bottoms 

Atl.   650;    Dicken  v.   Liverpool   Salt  v.  Seaboard  R.  Co.,   114  N.  C.  699, 

Co.,   41    W.   Va.   511,   23   S.   E.   582  19  S.  E.  730). 

[child  under  three] ;  Bay  Shore,  etc.  "  Stone  v.  Dry  Dock,  etc.  R.  Co.; 

E.  Co.  V.  Harris,  67  Ala.  6),  is  in-  supra;  Johnson  v.   Chicago,  etc.   R. 

capable  of  negligence.     In  Alabama,  Co.,  56  Wis.  274;  Westbrook  v.  Mo- 

the   rule   is   said   to  be,   that  negli-  bile,  etc.  R.  Co.,  66  Miss.  560,  6  So. 
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question  of  the  power  and  duty  of  any  cMld,  between 
three  and  twelve  years  of  age,  to  exercise  care  for  its  own 
protection,  is  held  to  be  for  the  jury/"     But  in  Massa- 

321    [at    five    years,    presumed    not  ( 1909')  ;    Miles  v.   Brondum,   50   So. 

responsible].     Age  at  which  want  of  (Miss.)    97     (1909').     Age  at  which 

discretion   will   be    conclusively   pre-  rebuttal     inference     arises     of    inca- 

sumed    (United   States   Brewing   Co.  pacity   (Chicago,  etc.  Tr.  Co.  v.  Mo- 

V.  Stoltenberg,  211  111.  531,  71  N.  E.  Ginnis,    112    111.    App.    177    (1903). 

lO'Sl,    113    111.    App.    435,     (1902);  But    the    capacity   of   a   minor   may 

South    Covington,    etc.    Ry.    Co.    v.  be    so   apparent    as,    under    the    cir- 

Herrklotz,    104   Ky.   40O,   47    S.   W.  cumstances,     to     authorize     or     re- 

265,    20    Ky.    L.    Rep.    750    (1898);  quire   a   peremptory   instruction   for 

Reliance  Textile,  etc.  Wks.  v.  Mitch-  the  defendant  in  like  manner  as  in 

ell,  24  Ky.  L.  Rep.   1286,  71   S.  W.  case  of  an  adult  (Henry  v.  Missouri, 

425    (1903);    Birmingham   Ry.,   etc.  etc.  Ry.  Co.,  141  Mo.  App.  351,  125 

Co.  V.   Jones,   146   Ala.  277,   41   So.  S.     W.     794     (1910);     Ritscher    v. 

146    (1906);    Illinois   Cent.  Ry.   Co.  Orange,  etc.  Ry.  Co.,  75  Atl.   (N.  J.) 

V.  Jernigan,   198  111.  297,  65  N.  E.  209     (19100;    Cusimano   v.   City   of 

88     (1902);    Richardson    v.    Nelson,  New   Orleans,    123   La.   565,   49   So. 

221   111.  254,  77  N.  E.  583,   123  111.  195    (1909). 

App.   550,    (1906);    Fink  v.   City  of  «» Spillane  v.  Missouri  Pac.  R.  Co., 

Des  Moines,   115  la.  641,   89  N.  W.  Ill  Mo.  555,  20  S.  W.  293;  Louisville, 

28   (1902);  Indianapolis  St.  Ry.  Co.  etc.   R.   Co.   v.   Sears,    11   Ind.   App. 

V.  Bordenschecker,  33  Ind.  App.  138,  654,  38  N.  E.  837  [eight  years] ;   Avey 

70  N.  E.  996   (1904)  ;  Missouri  Pac.  v.  Galveston,  etc.  R.  Co.,  81  Tex.  243 

Ry.  Co.  V.  Prewitt,  59  Kan.  734,  54  [ten  years] ;  Bridger  v.  Asheville,  etc. 

Pac.   1067    (1898);   Rice  v.  Crescent  R.    Co.    25    S.    C.    24,    3    S.    E.    860 

City   Ry.   Co.,   51   La.   Ann.    lOS,   24  [eleven   years] ;    Fehnrich   v.   Michi- 

So.  791    (1899);   Carney  v.  Concord  gan  Cent.  R.   Co.,   87  Mich.   606,  49 

St.   Ry.   Co.,  72  N.  Y.   364,   57   Atl.  N.  W.  890  [boy  of  fourteen,  question 

218    (1903);    Wise   v.   Morgan,    110  of    contributory    negligence    for    the 

Tenn.  273,  48  S.  W.  971,  48  L.  R.  A.  jury]  ;  McCann  v.  Sixth  Ave.  R.  Co., 

548    (1898);    Ollis  v.   Houston,   etc.  117  N.  Y.  505,  23  N.  E.  164  [boy  of 

Ry.  Co.,  31  Tex.  App.  601,  73  S.  W.  thirteen].     The  court  properly  left  it 

30     ( 1903 )  ;     City    of    Roanoke    v.  to  the  jury  to  say  whether  a  bright, 

Shull,   97  Va.  419,   34  S.  E.   34,  75  intelligent    child,    aged    seven    years 

Am.  St.  Rep.  791   (1899);  Eskildsen  and  accustomed  to  being  out  in  the 

V.  City  of  Seattle,  29  Wash.  583,  70  street,    was    or    was    not    sui    juris- 

Pac.  64   (1902)  ;   O'Brien  v.  Wiscon-  (Kitchell  v.  Brooklyn  R.  Co.,  6  N.  Y. 

sin   Cent.   Ry.   Co.,    119  Wis.   7,   96  App.  Div.  99,  39  N.  Y.  Supp.  741); 

N.     W.      (1903);      Shellaberger     v.  s.  p.,  Penny  v.  Rochester  R.   Co.,  7 

Fisher,  143  Fed.  937,  75  C.  C.  A.  9,  N.  Y.  App.  Div.  595,  40  N.  Y.  Supp. 

5    L.   R.   A.    (N.    S.)    250     (1906);  172;   Bennett  v.  Brooklyn  R.  Co.,   1 

Hebert  v.  Hudson  R.  Elec.  Co.,  120  N.  Y.  App.  Div.  205,  37  N.  Y.  Supp. 

N.  Y.  Supp.  672,  136  App.  Div.  107,  447  [eight  years];  Guichard  v.  New, 

(1909);     Snare,    etc.    Co.    v.    Fried-  9   N.   Y.    App.    Div.    485,   41    N.   Y. 

man,   169   Fed.   1,   94  C.   C.  A.   369  Supp.     456     [boy    of    eight    years. 
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chusetts  the  question  lias  been  taken  away  from  the  jury 
in  the  case  of  a  child  of  eight  years  '^  and  even  five  years 
and  a  half/^  And  in  New  York  a  child  over  seven  has 
been  held  responsible  as  matter  of  law  for  willful  dis- 
obedience of  proper  orders.*^  The  true  rule  would  seem 
to  be  that  the  court  should  take  the  question  away  from 
the  jury,  where  the  clear  weight  of  evidence  shows  that 
the  child  had  a  capacity  for  self -protection,  which  it 
culpably  omitted  to  use,  in  face  of  a  danger  which  it 

warned   of   danger] ;    Payne   v.    Chi-  but   would    have    seen   it   if    he    had 

cago,   etc.   R.    Co.,    129   Mo.   405,   31  looked  in  the  proper  direction.     Gen- 

S.    W.    885    [colored    boy    of    eleven  eral    verdict   for    plaintiff    sustained 

years,     crossing    track];     Savannah,  (Baker  v.  Flint,  etc.  E.  Co.,  68  Mich, 

etc.  R.  Co.  V.  Smith,  93  Ga.  742,  21  90,  35  N.  W.  836). 

S.    E.     157     [boy    of    nine    years].  ''Messenger  v.  Dennie,   137  Mass. 

"  Whether    the    injury    might    have  197     [boy    dropping    from    rear    of 

been  avoided  by  the  exercise  of  that  sleigh]. 

care   and  discretion  which  was   rea-  "  A  boy  five  and  one-half  years  of 

sonably  to  be  looked  for  in  a.  boy  of  age,    with    his    mother's    permission, 

his  years  "    ( Pennsylvania  R.  Co.  v.  started  to  go  across  a  street,  darted 

Kelly,    31    Pa.    St.    372)    is    for    the  quickly    from    the     curb,     and    was 

jury  to  determine    (Johnson  v.  Chi-  struck    by    defendant's   horse;    when 

cago,  etc.  R.  Co.,  49  Wis.  529,  56  Id.  he  started  he  could  have  been  but  a 

274;    Ewen  v.   Chicago,  etc.   R.   Co.,  few    feet    from    him.      The    accident 

38  Id.  614;   Townley  v.  Chicago,  etc.  occurred   in    broad    daylight.      Held, 

R.   Co.,   53   Id.   626;   Vickers  v.   At-  that  plaintiff  failed  to  exercise  the 

lanta,  etc.  R.  Co.,  64  Ga.  306 ;  Wynn  care    which    ordinarily   careful    boys 

v.   City,   etc.   R.   Co.,   91   Id.   344,   17  of  his  age  would  exercise,  and  could 

S.  E.  649;  Nagle  v.  Missouri,  etc.  R.  not  recover   (Hayes  v.  Norcross,  162 

Co.,  75  Mo.  653 ;  Paducah,  etc.  R.  Co.  Mass.  546,  39  N.  E.  282 ) . 

V.  Hoehl,   12  Bush,  41 ;   Reynolds  v.  *^  A   boy    of   seven,    who   willfully 

N.  Y.  Central  R.  Co.,  58  N.  Y.  248;  runs  in  front  of  a  train,  in  spite  of 

Jhl    V.    Forty-second    St.    R.    Co.,   47  warnings  and  eiforts  to  restrain  him. 

Id.   317;    Connolly  v.   Knickerbacker  cannot  recover  damages   (Wendell  v. 

Ice  Co.,   114  Id.   104,  21   N.  E.  101;  N".  Y.  Central  R~.  Co.,  91  N.  Y.  420). 

Mulligan  v.   Curtis,   lOO  Mass.   512;  That  case,   however,  was  tried  upon 

Bliss  V.  South  Hadley,  145  Id.  91,  13  the  assumption  that  the  boy  was  old 

N.    E.    352;    Dealey   v.    Muller,    149  enough  to  justify  his  parents  in  al- 

Mass.  432,  21  N.  E.  763,  and  cases  lowing   him    to    go    out    freely.     In 

supra.     See  §  114,  post).     The  jury  Twist    v.    Winona,    etc.    R.    Co.,    39 

found  specially  that  plaintiff,  seven  Minn.  164,  39  N.  W.  402,  a  boy  over 

years    old,    was    ordinarily    bright,  ten  who,  in  disobedience  of  parental 

knew  the  "danger  of  crossing  before  warning,     interfered    with    a    turn- 

an  approaching  train,  did  not  see  it,  table,  was  held  responsible. 
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knew  and  sufficiently  appreciated ; "  but  not  otherwise.'' 
Subject  to  these  qualifications,  a  cMld  is  responsible  for 
tbat  degree  of  care,  and  that  only,  which  could  reason- 
ably be  expected  from  him,  considering  his  age,  capacity 
and  experience.*"     Where  the  fiction  of  imputed  parental 

"  Wendell  v.  N.  Y.  Central,  etc.  R.  actual  capacity,  age,  knowledge  and 
Co.,  91  N.  Y.  420;  Reynolds  v.  N.  Y.  experience;  no  less  (Van  Natta  v. 
Central,  etc.  R.  Co.,  58  Id.  248;  People's  R.  Co.,  133  Mo.  13,  34  S.  W. 
Hooper  v.  Johnstown,  etc.  R.  Co.,  505;  Queen  v.  Dayton  Coal  Co.,  95 
59  Hun,  121,  13  N.  Y.  Supp.  151  Tenn.  458,  32  S.  W.  460;  Louisville, 
[girl  of  eleven  on  familiar  path] ;  etc.  R.  Co.  v.  Webb.  99  Ky.  332,  35 
Sheets  V.  Connolly  St.  R.  Co.,  54  N.  J.  S.  W.  1117);  and  no  more  (Cons. 
Law,  518,  24  Atl.  483  [intelligent  Traction  Co.  v.  Scott,  58  N.  J.  Law, 
girl  of  ten].  A  boy  of  thirteen,  682,  34  Atl.  1094;  Strudgeon  v.  Sand 
knowing  the  danger  which  he  as-  Beach,  107  Mich.  496,  65  N.  W. 
sumed,  is  responsible  (Merryman  v.  616  [boy  of  ten];  Norton  v.  Volzke, 
Chicago,  etc.  R.  Co.,  85  la.  634,  158  111.  402,  41  N.  E.  1085).  So  held, 
52  N.  W.  545 ) ;  Wallace  v.  New  as  to  boys  of  seven  years  ( Spring- 
Haven,  etc.  R.  Co.,  165  Mass.  236,  42  iield  R.  Co.  v.  Welsh,  155  111.  511, 
N.  E.  1125  [girl  of  thirteen  going  be-  40  N.  E.  1034;  Kentucky  Hotel  Co. 
tween  sections  of  train].  v.  Camp  [Ky.],  30  S.  W.  1010;  Pierce 

»=  Brown  v.  Sherer,   155  Mass.  83,  v.    Connors,    20   Colo.    178,    37    Pac. 

29  N.  E.  50  [girl  of  six  skipping  in  721;  Stone  v.  Dry  Dock,  etc.  R.  Co., 

front    of    horse];    O'Shaughnessy   v.  115  N.  Y.   104,  21  N.  E.  712);   and 

Suffolk  Brewing  Co.,  145  Mass.  569',  even  sixteen  (Kucera  v.  Merrill  Lum- 

14  N.  E.  779  [girl  of  eight  struck  by  ber  Co.,  91  Wis.  637,  65  N.  W.  374). 

wagon,   while   sitting  on   curb,   with  Pittsburg,  etc.  Ry.  Co.  v.  More,  110 

feet  in  gutter];   Hepfel  v.  St.  Paul,  111.   App.   304    (1903);    Illinois,   etc. 

etc.  R.  Co.,  49  Minn.  263,  51  N.  W.  Ry.  Co.  v.  Johnson,  77  N.  E.  562,  221 

1049   [boy  of  twelve  stealing  ride] ;  111.  42,  affirming  judgment,   123  111. 

Guichard  v.  New,  84  Hun,  54,  31  N.  App.  300  (1906)  ;  Herrington  v.  City 

Y.  S.  1080  [boy  of  eight,  peering  into  of  Macon,   125   Ga.   58,   54  S.   E.   37 

elevator] ;   McGuire  v.  Chicago,  etc.  ( 1906 )  ;  Weldon  v.  Philadelphia,  etc. 

R.  Co.,  37  Fed.  54  [boy  of  ten  struck  Ry.    Co.,    2    Pennw.    1,    43    Atl.    146 

by  train]  ;  see  Lynch  v.  Metropolitan  (1899);    Rohloff   v.    Fairhaven,   etc. 

R.  Co.,   112  Mo.  420,  20  S.  W.   642  Ry.    Co.,    76    Conn.    689,    58    Atl.    5 

[boy  of  ten  run  over  by  car].     It  is  (1904);    Denver    City    Tramway    v. 

not  enough  that  a,  boy  should  know  Nicholas,  35   Colo.  462,  84  Pac.  813 

that  his  act  was  wrong,  if  he  does  (1906);     Rogers    v.    Meyerson,    etc. 

not     know     that     it     is     dangerous  Co.,  103  Mo.  App.  683,  78  S.  W.  79 

(Bridger  v.  Asheville,  etc.  R.  Co.,  25  (1903)  ;   Lafferty  v.  Third  Ave.  Ry. 

S.  C.  24).     s.  P.,  McCahill  v.  Detroit  Co.,   176  N.  Y.  594,   68  N.  E.   1118, 

R.  Co.,  96  Mich.  156,  55  N.  W.  668  aff'g   85    App.   Div.    592,    83    N.   Y. 

[disobedience  of  father;  but  no  proof  Supp.  405   (1903);  Dubiver  v.  City, 

of  comprehension  of  danger].  etc.   Ry.   Co.,   44   Ore.   227,   75   Pac. 

""The  law  demands  the  exercise  of  693,  74  Pac.  915  (1904)  ;  Christensen 

care  and  prudence  equal  to  plaintiff's  v.  Oregan,  etc.  Ry.  Co.,  29  Utah,  192, 
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negligence  still  lingers   (as  in  Massachusetts)   a  child, 
allowed  by  its  parents  to  go  alone,  in  pubKc  places,  is 

80  Pac.  746  (1906);  Smith  v.  Pitts-  S.  W.  (Mo.  App.)  126  (1910);  St. 
burg,  etc.  Ry.  Co.,  90  Fed.  783  Louis,  etc.  Ry.  Co.  v.  Bolen,  129  S.  W. 
(1898);  Goldstein  V.  People's  Ry.  Co.,  (Tex.  App.)  860  (1910);  German 
5  Peimw.  306,  60  Atl.  975  (1906);  Am.  Lbr.  Co.  v.  HannaB,  53  So. 
Rachmel  v.  Clark,  205  Pa.  314,  54  (Fla.)  516  (1910);  Virginia,  etc. 
Atl.  1027,  62  L.  R.  A.  959  ( 1903 )  ;  Ry.  Co.  v.  Clawson's  Admr.,  68  S.  E. 
Citizens'  Elec.  Light  Co.  v.  Bell,  26  (Va.)  1003  (1910);  Slattery  v.  Law- 
Ohio  Cir.  Ct.  Rep.  691,  70  Ohio  St.  rence  Ice  Co.,  190  Mass.  79,  76  N.  E. 
482,  74  N.  E.  1155  (1003);  Slattery  459  (1906),  (plaintiflf,  a  child  six 
V.  Lawrence  Ice  Co.,  190  Mass.  79,  years  old,  was  sitting  on  the  curb, 
76  N.  E.  459  (1906)  ;  Spillane  v.  Mis.  and  by  direction  of  the  iceman  moved 
souri,  etc.  Ry.  Co.,  135  Mo.  414,  37  out  of  his  way  and  again  sat  down, 
S.  W.  198,  58  Am.  St.  Rep.  580  but  as  he  stepped  on  the  curbing  he 
(1896) ;  Houston,  etc.  Ry.  Co.  v.  gave  the  cake  of  ice  a  twitch  so  that 
Bulger,  36  Tex.  App.  478,  80  S.  W.  it  fell,  striking  her ;  held,  she  was  old 
557  (1904)  ;  Smith  v.  North  Jersey  enough  to  go  on  the  streets  without 
St.  Ry.  Co.,  73  N.  Y.  S.  295,  67  Atl.  negligence  being  conclusively  im- 
753  (1906);  Gesas  v.  Oregon  Short  puted  to  her  parents.  "It  has  often 
Line  Ry.  Co.,  93  Pac.  (Utah)  274,  been  said  by  this  court  that  the 
13  L.  R.  A.  (N.  S.)  1074  (1907);  standard  of  care  on  the  part  of  an 
Bice  V.  Wheeling  Elec.  Co.,  59  S.  W.  infant  plaintiff,  if  found  capable  of 
( W.  Va. )  626  ( 1907 ) ;  Erie  Ry.  Co.  going  on  the  public  ways  unattended, 
V.  Weinstein,  166  Fed.  271,  92  C.  C.  depends  upon  his  age  and  intelli- 
A.  189  (1909);  Smith's  Admr.  v.  genee "  (Aiken  v.  Holyoke  St.  Ry. 
National,  etc.  Co.,  117  S.  W.  (Ky.)  Co.,  180  Mass.  8,  61  N.  E.  557;  Mc- 
280  ( 1909)  ;  Batehelor  v.  Degnon,  Dermott  v.  Boston  Elev.  Ry.  Co., 
etc.  Co.,  131  App.  Div.  136,  115  N.  Y.  supra).  "Upon  her  statement  of 
Supp.  93  (1909);  Ardolino  v.  Rein-  the  manner  in  which  the  accident 
hardt,  130  App.  Div.  119,  114  N.  Y.  happened  she  also  could  have  been 
Supp.  508  (1909);  Baker  v.  Sea-  found  to  have  exercised  the  degree 
board,  etc.  Ry.  Co.,  150  N.  C.  562,  of  care  required  of  a  reasonably 
64  S.  E.  506  (1909);  Rastetter  v.  careful  adult"  (Wiswell  v.  Doyle, 
Peoria  Ry.  Co.,  142  111.  App.  417  160  Mass.  42,  35  N.  E.  107,  39  Am. 
(1908);  Herdt  v.  Koenig,  137  Mo.  St.  Rep.  451;  McNeil  v.  Boston  lee 
App..  589,  119  S.  W.  56  (1909);  Co.,  173  Mass.  570,  54  N.  E.  257). 
Smith  V.  Rochester  Ry.  Co.,  133  App.  "  *  *  *  the  circumstances  are 
Div.  847,  118  N.  Y.  Supp.  133  not  so  extraordinary  as  not  reason- 
(19090;  Cecehi  v.  Lindsey,  75  Atl.  ably  to  have  been  foreseen,  and  hence 
(Del.)  376  (1910)  ;  Wyman  v.  Berry,  should  have  been  guarded  against  by 
106  Me.  43,  75  Atl.  123  (1909)  ;  Bir-  those  in  charge  of  defendant's  busi- 
riiingham,  etc.  Ry.  Co.  v.  Mattison,  ness "  ( citing  Powell  v.  Deveney,  3 
r!2  So.  (Ala.)  49  (1910);  Swanson  Cruch.  30O,  50  Am.  Dec.  738;  Man- 
V.  Chicago,  etc.  Ry.  Co.,  148  App.  ning  v.  West  End  St.  Ry.  Co.,  166 
Div.  135,  aff'd,  90  N.  E.  210  (1910)  ;  Mass.  230,  44  N.  E.  135;  Flynn  v. 
Shortridge  v.  Scarritt  Est.  Co.,  130  Butler,  75  N.  E.  (Mass.)  730  (1906). 
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charged  with  such  capacity  as  such  a  child  ought  to  have, 
before  being  allowed  to  do  so.^^  In  other  courts  no  such 
rule  prevails.**  In  actions  brought  by  parents,  etc.,  for 
their  damage  through  injuries  to  their  children,  the  ques- 
tion whether  they  were  negligent  in  permitting  children 
to  encounter  danger  by  going  out  alone,  involves  much 
the  same  consideration  of  age,  intelligence  and  capacity ; 
and  the  requirement  of  parental  watchfulness  and  re- 
straint varies,  in  inverse  proportion,  according  to  the 
age  of  the  child.  Eeference  must  be  made  to  the  re- 
ported cases.*^ 

"Hayes  v.  Norcross,  162  Mass.  171  Mass.  164,  50  N.  E.  530;  Sewell 
546,  39  N.  E.  282.  The  truth  is  that  v.  New  York,  etc.  Ey.  Co.,  171  Mass. 
the  defendant  in  that  ca?e  was  not  302,  50  N.  E.  541;  JIurphy  v.  Boston 
in  fault;  and  that  was  the  proper  Elev.  Ey.  Co.,  188  Mass.  8,  73  N.  E. 
ground  of  decision.  Young  v.  Snail,  1018  ("No  consideration  of  the  due 
188  Mass.  4,  73  N.  E.  1019,  108  Am.  care  of  the  defendant's  servant  is  re- 
st. Rep.  457  (1905),  (where  a  child,  quired,  as  this  negligence  on  her  part 
nine  years  old  was  playing  in  the  is  sufficient  to  sustain  the  ruling  un- 
street  while  returning  from  school,  der  which  a  verdict  was  ordered  for 
and  without  giving  any  attention  to  the  defendants.") 
the  use  of  the  street  by  others,  but  ^  Cincinnati  R.  Co.  v.  V/right,  54 
absorbed  in  her  game,  without  looking  Ohio  St.'  181,  42  N.  E.  688  [boy  of 
to  see  if  there  were  passing  teams,  fourteen] ;  compare  Chicago,  etc.  E. 
ran  across  the  street  and  was  struck  Co.  v.  Eininger,  114  111.  79-,  29  N.  E. 
by  the  horse  of  defendant's  team  196,  in  which  boy's  age  did  not  ap- 
and   knocked   down,   held,   conceding  pear. 

she  had  reached  an  age  of  sufficient  «=It  has  been  held  not  negligence, 
maturity  to  be  allowed  to  go  to  and  as  matter  of  law,  for  the  parents  of 
from  school  without  negligence  being  a  child  six  or  seven  years  old  to 
imputed  to  her  parents,  "  yet  she  was  allow  him  to  go  into  the  streets  un- 
required to  exercise  such  a  degree  of  attended.  The  question  of  negli- 
care  as  reasonably  was  to  be  expected  gence  in  such  case  must  be  left  to  the 
of  a  child  of  her  years").  McDer-  jury  (Oldfield  v.  Harlem  R.  Co.,  14 
mott  V.  Boston  Elev.  Ey.  Co.,  184  N.  Y.  310) .  The  same  ruling  was  made 
Mass.  126,  68  N.  E.  34,  100  Am.  St.  in  the  case  of  children  of  seven 
Eep.  548  (  *  »  *  Such  conduct,  (Riley  v.  Salt  Lake  Tr.  Co.,  10 Utah, 
judged  by  the  ordinary  standard  of  428,  37  Pac.  681),  eight  (Drew  v. 
care  shown  by  children  of  her  age.  Sixth  Ave.  R.  Co.,  26  N.  Y.  49)  ; 
must  be  deemed  to  have  been  negli-  nine  (Sheridan  v.  Brooklyn,  etc.  R. 
gent,  and  precludes  recovery).  Mes-  Co.,  36  Id.  39),  and  ten  years  of 
senger  v.  Dennie,  137  Mass.  197,  50  age  (Karr  v.  Parks,  40  Cal.  188). 
Am.  Eep.  295;  Mullen  v.  Springfield  Nor,  in  the  case  of  a,  child  eleven 
St.  Ry.  Co.,  164  Mass.  450,  41  N.  E.  years  aid,  is  it  necessarily  negli- 
664;  Morey  v.  Gloucester  St.  Ry.  Co.,  gent  to  allow  him  to  go  out  alone. 
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§  74.  Imputation  of  parent's  negligence:*  New  York 

rule.  —  The  Supreme  Court  of  New  York,  in  the  leading 

even    after   dark    (Lovett   v.    Salem,  Logue,    158    111.    621;    42   N.    E.    53 

etc.  K.   Co.,   9  Allen,  557).     But  it  [twenty-one  months].     See  Chrystal 

has  been  held  negligence,  as  matter  v.  Troy,  etc.  R.  Co.,   105  N.  Y.   164, 

of  law,  to  allow  a  child  of  about  two  11    N.   E.   380    [seventeen   months] ; 

jears   (Hartfield  v.  Roper,  21  Wend.  Bamberger    v.    Citizens'    R.    Co.,    95 

615),    two    years    and    four    months  Tenn.   18,  31   S.  W.   163).     Where  a 

(Callahan   v.    Bean,    9    Allen,    401),  child   of   three   years   was    sent    out 

seventeen  months  (Kreig  v.  Wells,  1  under  the  charge  of  his  sister,  aged 

E.  D.  Smith,  74),  four  years   (Glas-  nine  and  a  half,  held,  that  the  ques- 

sey   V.    Hestonville,   etc.    R.    Co.,    57  tion   must   be    left   to   jury    (Ihl   v. 

Pa.   St.   172;   see  Lehman  v.  Brook-  Forty-second   St.    R.    Co.,   47   N.   Y. 

lyn,  29  Barb.  234),  five    (Clinton  v.  317).      s.   p.,   Evers  v.   Philadelphia 

Boston  Beer  Co.,  164  Mass.  514,  41  Traction  Co.,  176  Pa.  St.  376,  35  Atl. 

N.  E.  107O),  or  even  six  years  of  age  140  [child  four  and  one-half  years  in 

(Chicago  V.  Starr,  42  111.  174),  to  go  charge     of    another,     eight    years]; 

thus   unattended,   in   the   absence   of  Harkins  v.  Pittsburgh,  etc.  Tr.   Co., 

some  explanation.     See,  however,  to  173  Pa.  St.   146,  33  Atl.  1044  [cus- 

the  contrary,  as  to  a  child  about  two  todian  a  boy  of  fourteen].     So  aa  to 

jears  old,  Boland  v.  Missouri  R.  Co.,  children,      both      under     six     years 

36  Mo.  484;  as  to  one  less  than  four  (Strutzel    v.    St.    Paul    Ry.    Co.,    47 

years  old,  Robinson  v.  Cone,  22  Vt.  Minn.    543,    50    N.    W.    690).      Per- 

213,  and  as  to  a  child  of  four,  Chi-  mission    by    the    parent    of    a    child 

cago  V.   Major,    18   111.   349;    McVee  three  years  old  to  play  in  the  street, 

V.    Watertown,    92   Hun,   306.     And,  accompanied  by  another  child  seven 

in  Karr  v.  Parks,  40  Cal.  188,  it  was  years   older,   is  not   such  negligence 

held  not  necessarily  negligent  to  let  as   to   prevent   a   recovery    (Stafford 

a  child  of  five  years  go  alone  upon  v.  Reubens,   115  111.  196).     When  a 

an    unfrequented    street.      See,    also,  child    eighteen    months     old    strays 

Schierhold   v.   North   Beach,   etc.   R.  on  the   track   and   is   injured,  while 

Co.,  40  Cal.  447.   Very  slight  explana-  prima  facie,  negligence  is  imputable 

tions  were  held  sufficient  to  send  the  to   the   parent,   still   the   question   is 

case    to    a    jury    where    a    boy    four  for  the   jury    (Gibbons  v.  Williams, 

and    two-thirds    years    old    was    al-  135  Mass.  3'3'3;   McGeary  v.  Eastern 

lowed  to  go  alone  in  the  vicinity  of  R.    Co.,   Id.   363;    compare   O'Connor 

railroad  tracks    (Lederman  v.  Penn-  v.  Boston,  etc.  R.  Co.,  Id.  352).    The 

aylvania  R.  Co.,  165  Pa.  St.  118,  30  modern    cases    generally   will,    it   is 

Atl.  725)  ;   or  where  a  child  escapes  believed,  be  found  responsive  to  the 

from  control    (Weil  v.  Dry  Dock  R.  general  rule  that  in  determining  the 

Co.,    119   N.   Y.    147,   23   N.   E.   487  contributory  negligence  of  the  parent 

[two  years  old] ;   Marsland  v.  Mur-  all  the  circumstances  are  to  be  taken 

ray,  148  Mass.  ^\,  18  N.  E.  680  [less  into  consideration,  and  if  the  parent 

than  five] ;    Chicago,   etc.   R.   Co.  v.  took  as  much   care   of  the  child  as 


*  For  the   latest   treatment  of  the   doctrine   of   imputing  negligence   to 
children,  see  18  L.  R.  A.  (X.  S.)  320. 
[Law  of  Neg.     Vol.  I  —  13] 
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case  of  Hartfield  v.  Eoper,""  invented  a  rule  that  where  a 
child,  so  young  as  not  to  be  held  responsible  for  the  exer- 
cise of  such  care  as  is  required  from  persons  of  full  age, 
fails  to  exercise  that  care,  the  negligence  of  his  parents 
or  other  lawful  custodians  is  to  be  imputed  to  the  child, 
in  the  same  manner  as  if  they  were  acting  under  his  di- 
rection, instead  of  his  acting  under  theirs.  Some  of  the 
decisions  put  this  doctrine  on  the  ground  that  the  parent 
must  in  law  be  deemed  the  agent  of  the  child ;  °^  while  in 
other  decisions  the  courts  refused  to  consider  the  ques- 
tion as  one  of  agency,  and  put  their  rule  upon  the  ground 
that  the  child  is  identified  with  its  guardian :  "^  a  legal 


reasonably  prudent  persons  of  the 
same  class  in  the  same  situation  in 
life  ordinarily  do,  then  the  parent 
is  not  to  be  held  guilty  of  such  con- 
tributory negligence  as  will  defeat 
his  action  (Winter  v.  Kansas  City 
Ry.  Co.,  99  Mo.  598,  17  Am.  St. 
Rep.  591 ;  Fox  v.  Oakland  Cons.  St. 
Ey.  Co.,  118  Cal.  55,  50  Pae.  25,  62 
Am.  St.  Eep.  216  (1897).  Ehrman 
V.  Nassau  Elec.  Ry.  Co.,  25  App. 
Div.  21,  48  N.  Y.  Supp.  379  (189i7), 
(not  imputable  where  a  child  of  five 
was  confided  to  the  care  of  another 
of  fifteen).  Taylor,  etc.  Ry.  Co.  v. 
Warner,  60  S.  W.  (Tex.  App.)  442 
(1900),  (where  a,  child  of  seven  was 
riding  with  its  father  and  uncle, 
negligence  of  the  uncle  not  imputa- 
ble to  parents).  Illinois  Cent.  Ry. 
Co.  V.  Warriner,  229  111.  91,  82  N.  E. 
246,  afiirming  judgment,  132  111.  App. 
301  (1907),  (contributory  negli- 
gence of  parents  a  complete  defense 
to  an  action  for  their  benefit). 
Tecker  v.  Seattle  Ry.  Co.,  Ill  Pac. 
(Wash.)  791  (1910);  Fineman  v. 
Philadelphia  Rapid  Tr.  Co.,  42  Pa. 
Sup.  Ct.  379  (1910),  (what  is  rea- 
sonable care  in  permitting  a  child  of 
tender  years  to  go  on  the  street,  is 
to  be  determined  by  circumstances, 
in     view     of     the     occupation     and 


financial  ability  of  parents,  place  of 
residence,  size  of  family  and  condi- 
tions surrounding  the  home ) .  Tucker 
v.  Draper,  62  Neb.  66,  86  N.  W. 
917,  54  L.  R.  A.  321  (1901);  Chi- 
cago City  Ry.  Co.  v.  Wilcox,  138  111. 
370,  27  N.  E.  899,  21  L.  R.  A.  76 
(1891);  Grant  v.  Fitchburg,  160 
Mass.  16,  35  N.  E.  84,  39  Am.  St. 
Rep.  449  (1893);  O'Shea  v.  Lehigh 
Valley  Ry.  Co.,  79  App.  Div.  254,  79 
N.  Y.  Supp.  890;  ClevelanH,  etc.  Ry. 
Co.  V.  Workman,  66  Ohio  St.  509,  64 
N.  E.  582,  90  Am.  St.  Rep.  602 
(1902);  Berry  v.  St.  Louis,  etc.  Ry. 
Co.,  214  Mo.  593,  114  S.  W.  27 
(1908);  Simon  v.  Metropolitan,  etc. 
Ry.  Co.,  231  Mo.  65,  132  8.  W.  250 
(1910):  Feldman  v.  Detroit  United 
Ry.  Co.,  162  Mich.  486,  127  N.  W. 
687  (1910).  Contra,  Wymore  v. 
Mahaska  County,  178  la.  396,  43 
N.  W.  264,  16  Am.  St.  Rep.  449, 
6  L.  R.  A.  545  (1889);  Carney  v. 
Concord  St.  Ry.  Co.,  72  N.  H.  364, 
57  Atl.  218   (1904). 

''°21  Wend.  615;  s.  c,  34  Am.  Rep. 
273. 

^  See  the  cases  collected  and  re- 
viewed on  all  points  covered  by  this 
section  in  Beach,  Contr.  Negl.,  2d  ed., 
§§  11 9-1 30'. 

"'  This  seems  to  have  been  partly 
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liction  whicli  led  to  the  famous  and  now  exploded  decision 
of  Thorogood  v.  Bryan,"^  which  we  have  already  noticed. 
For  one  or  the  other  reason,  or  no  reason,  this  rule  of  im- 
puted negligence  seems  to  be  at  present  established  in  New 
York,'*  Maine,^'  Massachusetts,""  Delaware,""  Maryland,"' 


the  ground  of  the  decision  in  Waite 
V.  Northeastern  E.  Co.,  El.,  Bl.  & 
El.  719,  aff'd.  Id.  728.  In  that  ease 
the  negligence  charged  was  only  a 
failure  to  warn  P.;  and  the  child 
could  not  have  understood  any  warn- 
ing. The  decision  was  put  upon  the 
ground  that  defendant's  implied  con- 
tract was  only  to  carry  the  child, 
subject  to  proper  care  on  the  part  of 
the  custodian. 

»'8  C.  B.  115;  see  §  66,  ante. 
■"  The  rule  is  assumed  to  he  law  in 
Thurber  v.  Harlem,  etc.  E.  Co.,  60 
N.  Y.  333;  McGarry  v.  Loomis,  63 
Id.  104;  Ihl  V.  Forty-second  St.  E. 
Co.,  47  Id.  323;  Cosgrove  v.  Ogden, 
49  Id.  255;  Mangam  v.  Brooklyn  E. 
Co.  38  Id.  455,  afif'g  36  Barb.  230; 
Honegsberger  v.  Second  Ave.  E.  Co., 
2  Abb.  Ct.  App.  378.  The  rule  is 
of  course  followed  blindly  in  all  the 
lower  courts  (Williams  v.  Gardiner, 
58  Hun,  508,  12  N.  Y.  Supp.  612; 
Ames  V.  Broadway,  etc.  E.  Co.,  56 
N.  Y.  Superior,  3,  4  N.  Y.  Supp. 
803;  Levine  v.  Metropolitan  St.  Ey. 
Co.,  78  N.  Y.  App.  Div.  426,  80 
N.  Y.  Supp.  48,  aff'd  in  177  N.  Y. 
523,  69  N.  E.  1125  (1904);  Wallace 
V.  John  A.  Casey  Co.,  116  N.  Y. 
Supp.  394,  132  App.  Div.  35  ( 1909) ; 
Manion  v.  Eichmond  Ice  Co.,  117 
N.  Y.  Supp.  353,  133  App.  Div.  254 
(1909). 

""Leslie  v.  Lewiston,  62  Me.  468; 
Brown  v.  European,  etc.  E.  Co.,  58 
Id.  384;  compare  O'Brien  v.  Me- 
Glinchy,  68  Id.  552. 

"Lynch  v.  Smith,  104  Mass.  52, 
6   Am.    Eep.    188;    Gibbons   v.   Wil- 


liams, 135  Id.  333;  Mulligan  v.  Cur- 
tis, 100  Id.  512;  Casey  v.  Smith, 
152  Id.  294,  25  N.  E.  734;  Wright 
V.  Maiden,  etc.  E.  Co.,  4  Allen,  283; 
Callahan  v.  Bean,  9  Id.  401;  Holly 
V.  Boston  Gas  Co.,  8  Gray,  123.  In 
Coombs  V.  New  Bedford  Card  Co., 
102  Mass.  572,  however,  it  was  held 
that  a  boy  of  fourteen,  who  is  negli- 
gently and  improperly  sent  by  his 
parents  to  work  at  dangerous  ma- 
chinery, injured,  through  the  neg- 
ligence of  the  proprietor,  has  a,  rem- 
edy against  the  proprietor,  notwith- 
standing the  parent's  negligence. 
Casey  v.  Smith,  152  Mass.  294,  25 
N.  E.  734,  23  Am.  St.  Eep.  842,  9 
L.  E.  A.  259  (1890).  See  McNeil  v. 
Boston  Ice  Co.,  173  Mass.  570,  54 
N.  E.  257  ( 1890)  ;  Grant  v.  Pitch- 
burg,  160  Mass.  16,  35  N.  E.  84,  39 
Am.  St.  Eep.  142  (1894);  Wiswell 
V.  Doyle,  160  Mass.  42,  35  N.  E.  107, 
39  Am.  St.  Eep.  441    (1894). 

°'Kyne  v.  Wilmington,  etc.  E.  Co., 
8  Del.   185,   14  Atl.  922. 

°'McMahon  v.  Northern,  etc.  E. 
Co.,  39  Md.  439;  Baltimore,  etc.  E. 
Co.  v.  McDonnell,  43  Id.  534;  but 
limited  in  the  latter  case.  In  United 
Ey.,  etc.  Co.  v.  Carneal,  110  Md.  211, 
72  Atl.  771  (1909)  the  court,  with- 
out discussion,  sustained  the  refusal 
of  the  trial  judge  to  give  a  charge 
imputing  the  negligence  of  the 
mother  to  a  child  three  years  old 
struck  by  a  street  car,  but  the  case 
appears  to  have  turned  on  the  ques- 
tion whether  after  discovery  of  the 
child's  danger  the  injury  could  have 
been  averted  by  the  motorman.    The 
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Indiana,'"  Minnesota/""  Kansas,"'  and  California ;  '"^ 
although  there  is  an  increasing  disposition  in  all  these 
States  to  moderate  the  stringency  of  the  rule.'"^^  It 
has  not  been  adopted  in  England ;  '"^   and  the   recent 

verdict  was   for   the   child   and   the  Higgins  v.  Deeney,  78  Cal.  578,  21 

judgment  was  affirmed.     The  court,  Pac.  428. 

responding  to  an  objection  for  al-  '°^a  O'Brien  v.  McGrlinchy,  68 
leged  error  of  the  trial  court  in  re-  Me.  552  (entitled  to  recover  not- 
fusing  to  instruct  the  jury  that  the  withstanding  parents'  negligence  if 
infancy  of  the  plaintiff  did  not  the  child  exercised  such  care  for  its 
change  the  degree  of  care  and  dili-  safety  as  would  be  required  of  an 
genee  to  be  used  by  the  defendant,  adult)  ;  Lynch  v.  Smith,  supra; 
said,  the  child  was  only  bound  to  McNeil  v.  Boston  Ice  Co.,  supra; 
the  exercise  of  such  care  as  might  McGary  v.  Loomis,  supra;  Smith  v. 
be  expected  from  one  of  her  age  City  Realty  Co.,  79  App.  Div.  441, 
and  intelligence,  and  when  such  an  79  N.  Y.  Supp.  1116;  Lafferty  v. 
infant  is  negligently  on  the  street,  Third  Ave.  Ry.  Co.,  85  App.  Uiv. 
and  her  situation  at  the  street  cor-  592,  83  N.  Y.  Supp.  405,  aff'd,  176 
ner  is  apparent,  a  correspondingly  N.  Y.  594,  68  N.  E.  1118  (1908) 
greater  degree  of  care  was  demanded  (the  doctrine  does  not  apply  where 
of  the  defandant  to  avoid  accident  the  child  has  reached  the  age  of  dis- 
than  would  have  been  required  in  cretion)  ;  Louisville,  etc.  Ry.  Co.  v. 
case  of  an  adult.  And  that  while  Sears,  11  Ind.  App.  654,  38  N.  E. 
the  prayer  as  an  abstract  proposi-  837  (1894).  Chicago,  etc.  Ry.  Co. 
tion  might  be  correct,  yet  it  would  v.  Ryan,  171  111.  474,  23  N.  E.  385 
be  misleading  if  applied  in  the  man-  (1890)',  (the  defendant  will  be  lia- 
ner  offered  to  the  facts  of  the  case,  ble  notwithstanding  the  child's  neg- 

"  Jeffersonville,     etc.     R.     Co.     v.  ligence    on    the    doctrine    of    discov- 

Bowen,    40   Ind.    545 ;    Hathaway   v.  ered     peril )  ;     United     Ry.     Co.     v. 

Toledo,  etc.  R.  Co.,  46  Id.  25;  Evans-  Carneal,   supra;   Baltimore,  etc.  Ry. 

ville,  etc.  R.  Co.  v.  Wolf,  59  Id.  89;  Co.   v.   O'Donnell,  supra;   Czezewzka 

Pittsburgh    v.    Vining,    27    Id.    513;  v.    Benton,    etc.    Ry.    Co.,    121    Mo. 

Lafayette,  etc.  R.  Co.  v.  Huffman,  28  201,   25   S.   W.   911    (1894)  ;    Fox  v. 

Id.  287.  Oakland,   etc.   St.   Ry.   Co.,   118   Cal. 

""Fitzgerald  v.   St.   Paul,   etc.   R.  55,  50  Pac.  25,  62  Am.  St.  Rep.  216 

Co.,  29  Minn.  336;  St.  Paul  v.  Kuby,  (1897),     (parents    are    not    required 

8  Id.  166.  by  law  to  keep  constant  watch  over 

"'Atchison,  etc.  R.   Co.  v.   Smith,  children;    whether    they    have    been 

28   Kans.    541;    Smith   v.    Atchison,  negligent    is     a     question     for     the 

etc.  R.  Co.,  25  Id.  738.  jury).     See  note  89,  §  73a,  ante. 

'•"Meeks    v.    Southern    Pacific    R.  '"^  Singleton    v.    Eastern    Cos.    R. 

Co.,  52  Cal.  602,  56  Id.  513;  Sohier-  Co.,  7  C.  B.  [N.  S.]  287;  Mangan  v, 

hold  V.  North,  etc.  R.  Co.,  40  Id.  447 ;  Atterton,  L.  R.  1  Ex.  239.     This  is 

McQuilken  v.  Central,  etc.  R.  Co.,  64  said    to    be    the    law    of    Scotland 

Id.  463,  2  Pac.  46;  assumed  in  Daly  (Campbell    on    Negl.,    §    81).      The 

V.  Hinz,  1 13  Cal.  366,  45  Pac.  693 ;  present  state  of  the  question  in  Eng- 
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overruling  of  Thorogood  v.  Bryan"*  and  Mangan  v. 
Atterton  "^  gives  some  assurance  to  the  hope  that  it  will 
not  be. 

§  75.  New  York  rule  criticised.  —  The  rule  of  im- 
puted negligence,  founded  upon  a  dictum  in  Hartfield  v. 
Eoper,^''^  has  undoubtedly  been  affirmed  in  many  cases  in 
New  York  courts  of  original  jurisdiction;  and  it  has 
been  often  mentioned  by  the  Court  of  Appeals  as  if  it 
were  settled  law."'  But  it  is  a  remarkable  fact  that  the 
question  has  never  been  squarely  presented  to  any  court 
of  last  resort  in  New  York  for  decision,  and  apparently 
the  question  has  never  been  argued  there.  In  only  one 
case  was  a  decision  made  upon  even  a  part  of  that  issue ; 
and  in  that  "^  the  injured  child  was  twelve  years  old, 
and  was  old  enough  to  know  better  than  to  jump 
off  a  moving  train,  but  was  fairly  dragged  off  by 
her  father.  The  court  assumed,  without  the  slightest 
discussion,  that  the  parent's  negligence  was  chargeable 
to  the  child.  But  there  the  father,  by  almost  forcibly 
carrying  off  his  daughter,  was  the  direct  cause  of  her 
injury;   and  if  she  consented  to  his   act,   as   she  un- 

land  is  shown  by  the  following  ex-  that  the  injury  was  occasioned  en- 
tract     from     Beven     on     Negligence  tirely  by  his  own  negligence.     The 
(3d  ed.   1908),  p.   170',  treating  the  point  that  there  was  any  such  duty 
point   directly,   "  There   remains   the  on  the  parent,  the  neglect  of  which 
case  where  the  absence  of  control  is  would    disentitle    the    infant    to    re- 
the  cause  of  the  child  sustaining  the  cover   does   not   seem   to   have   been 
injury.     The  only  reported   case   on  taken;  and  there  does  not  appear  to 
the  point  is  at  Wisi  Prius   (Gardner  be    any    reported    English    case    in 
V.  Grace   (1858),  1  F.  &  F.  359,  fol-  which    it    has    been    mooted."      Mr. 
lowed    by    Meritt    v.    Hepenstal,    25  Beven    commends    the    "Vermont" 
Can.  S.  C.  R.  150),  "Defendant  was  rule, 
driving,    when    the    plaintiff,     aged  *"See  §  66,  ante. 
three  years  and  a  quarter,  ran  out  ""In  Clark  v.   Chambers,  L.  R.  3 
into   the    road,    was    knocked    down,  Q.  B.  Div.  327. 
and    run    over.      Channel,    B.,    said:  ™21  Wend.  615. 
"  The   doctrine  of   contributory  neg-  "'  See  last  section, 
ligence  does  not  apply  to  an  infant  "'Morrison  v.  Erie  R.  Co.,  56  N. 
of    tender    age.      To    disentitle    the  Y.  302. 
plaintiff  to  recover  it  must  be  shown 
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doubtedly  did,  she  was  old  enougli  to  be  responsible.  The 
result  of  our  examination  of  the  cases  is  to  satisfy  us 
that  the  last  of  the  long  series  of  so-called  decisions  on 
this  point  is  like  the  first,  a  mere  dictum,  uttered  with- 
out hearing  argument  and  without  consideration.  The 
main  question  is  entirely  open  to  review  in  the  Court  of 
Appeals. '"^  And,  as  that  court  did  not  hesitate  to  over- 
rule a  decision  of  the  Supreme  Court,""  on  a  point  of 
commercial  and  statutory  law,  which  had  been  acted  upon 
for  thirty  years  without  question,  we  can  see  no  good 
reason  why  it  should  not  break  through  the  precedents 
on  this  important  question,  and  allow  it  to  be  argued  as 
new,  in  accordance  with  the  wise  policy  of  the  English 
Court  of  Appeal  in  overruling  Thorogood  v.  Bryan, 
after  it  had  stood  for  thirty-eight  years. 

§  76.  Imputed  negligence;  Illinois  rule. —  [Omitted: 

see  §  78]. 

§  77.  Identification    of    child    and    custodian,  —  In 

former  editions,  we  discussed  at  length  the  application 
of  the  doctrine  of  "  identification  "  to  the  case  of  a 
child ;  ^"^  a  doctrine  which  was  thus  applied  in  Eng- 

"'  Honegsberger    v.     Second    Ave.  child )  ;    Delaware,    etc.    Ky.    Co.    v. 

E.    Co.     (2    Abb.    Ct.    App.    378,    1  Devore,    114   Fed.   155,   52   C.   C.   A. 

Keyes,   574),  was   an  action  by  the  77    (1902);   Lewin  v.  Lehigh  Valley 

father    in    his   own   right;    and    his  Ry.  Co.,  52  App.  Div.  69,  65  N.  Y. 

negligence    was,     therefore,     a    per-  Supp.   49,   aflf'd,    165   N.   Y.    667,    59 

fectly    proper    defense.      As    to    the  N.    E.    30d     (1901),     (negligence    of 

authority  of   this   case,   see   Weaver  the  father  in  driving  not  imputable 

V.  Bullis,  14  N.  Y.  Supp.  338;  aff'd,  to  infant  child  held  in  the  arms  of 

without  opinion,   128  N.  Y.   634.  its   mother)  ;    Kowalski   v.    Chicago, 

""Williams  v.  Tilt,  36  N.  Y.  319;  etc.   Ry.   Co.,   84   Fed.   586,   aff'd,   92 

overruling  Ramsdell   r.   Morgan,    16  Fed.    310,    34    C.    C.    A.,  1     (1899), 

Wend.  574,  and  Keutgen  v.  Parks,  2  (negligence  of  the  father  in  driving 

Sandf.  60.  not   imputable   to   infant   child   rid- 

""aMetcalf  V.   Rochester  Ry.   Co.,  ing  with  him);  Foley  v.  New  York, 

12  App.  Div.   147,  42  N.  Y.   Supp.  etc.  Ry.  Co.,  132  App.  Div.  506,  117 

661     (1896),    (negligence    of    driver  N.  Y.  Supp.  956  (1909),  (negligence 

with  whom  child  is  permitted  by  the  of    driver    not    imputable    to    child 

mother  to  ride  is  imputable  to  the  eight  years  old).     See  Ferryman  v. 
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land/"  in  Massacliiisetts,"^  and  Missouri,"^  but  wholly 
rejected  in  Ohio,"*  Pennsylvania  "^  and  Texas."''  But 
as  this  idea  is  now  exploded,  and  would,  upon  principle, 
require  that  a  wife,  when  submitting  to  the  guidance  and 
conduct  of  her  husband,  should  be  chargeable  with  his 
negUgence,  which  is  certainly  not  the  law  in  America,  we 
do  not  see  how  this  rule  is  to  escape  the  fate  of  Thoro- 
good  V.  Bryan. 

§  78.  True  rule:  no  imputation  of  parental  negli- 
gence. —  Without  further  discussion  of  the  supposed 
"  New  York  "  rule,  we  content  ourselves  with  saying 
that  the  Vermont  rule,  as  it  may  be  called,  from  having 
been  first  clearly  adjudged  in  Vermont,  commends  itself 
to  our  judgment,  and  is  abundantly  justified  by  the  rea- 
soning of  the  courts  which  have  adopted  it.  This  rule, 
which  has  now  been  adopted  in  at  least  twenty  States,"^ 

Chicago,  etc.   Ey.   Co.,  242  111.  269,  s.   p.,    Collins    v.    South    Boston    R. 

89    N.    E.    980,    aff'g    145   111.    App.  Co.,  142  Mass.  301. 

187    (1909);  Louisville,  etc.  Ry.  Co.  "» Bellefontaine  R.  Co.  v.   Snyder, 

V.     Calvert,     54     So.      (Ala.)      184  18  Ohio  St.  399.     See  all  the  cases 

(1911).  collected  in  Thompson,  1189^1191. 

"'Waite    V.   Northeastern   R.    Co.,  ""North  Penn.  R.  v.  Mahoney,  57 

El.  Bl.  &  El.  719.    For  an  interesting  Pa.  St.  187. 

discussion    of    this    case    see    Beven  ^  Western  Union  Tel.  Co.  v.  Hoff- 

on  Negligence,   pp.   167-8    (3d  ed.).  man,  80  Tex.  420,  15  S.  W.  1048. 

^'^  Holly  V.  Boston  Gas  Co.,  8  Gray,  "'  Robinson  v.   Cone,   22   Vt.   213. 

132.     It  is  now  held,  in  Massachu-  A  boy  three  years  and  nine  months 

setts,   that   the   question   whether   a  old,  while  coasting  in  the  highway, 

parent     exercised     reasonable     care  lying  upon   his  breast  upon  a  sled, 

over  a  child,  run  over  in  the  street,  was  run  over  by  a  sleigh.     It  was 

is  for  the  jury    (Powers  v.  Quincy,  held  that  he  was  not  precluded  from 

etc.   R.   Co.,   163  Mass.  5,   39  N.  E.  redress,    the    court     (Redfield,    J.,) 

345).     See   Clinton  v.   Boston   Beer  saying:       "We     are    satisfied    that 

Co.,  164  Mass.  514,  41  N.  E.  1070.  although  a  child  or  idiot  or  lunatic 

"'  Still  son  V.  Hannibal,  etc.  R.  Co.,  may  to  some  extent  have  escaped 
67  Mo.  671.  In  East  Saginaw  R.  into  the  highway  through  the  fault 
Co.  V.  Bohn  (27  Mich.  503),  it  was  or  negligence  of  his  keeper,  and  so 
held  that  a  little  child,  sent  out  in  be  improperly  there,  yet  if  he  is 
charge  of  an  older  one,  is  not  de-  hurt  by  the  negligence  of  the  de- 
prived of  remedy  by  acts  of  the  fendant,  he  is  not  precluded  from  his 
older  child,  which  were  as  prudent  redress.  If  one  knew  that  such  a 
as    could    be    expected    at    his    age.  person  ia  in  the  highway,  or  on  a 
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is,  that  the  contributory  negligence  of  a  parent,  guardian 
or  other  person  having  control  of  a  child  is  not  to  be  im- 
puted to  the  child  itself  and  is  no  defence  to  the  child's 
action ;  inasmuch  as  such  guardian  is  not  the  agent  of  the 
child,  and  the  doctrine  of  identification  is  a  pure  fiction. 
Such  an  overwhelming  weight  of  authority,  as  well  as  of 
argument,  entitles  us  to  treat  the  so-called  "  New  York 
rule  "  as  obsolete. 

railway,  he  is  bound  to  a  proper-  etc.  R.  Co.,  36  Id.  484;  see  Stillson 
tionate  degree  of  watchfulness,  and  v.  Hannibal,  etc.  R.  Co.,  67  Id.  671; 
what  would  be  ordinary  neglect  in  Winters  v.  Kansas  City,  etc.  R.  Co., 
regard  to  one  whom  the  defendant  99  Id.  509,  12  S.  W.  652)  ;  Kebraska 
supposed  a  person  of  full  age  and  (Huff  v.  Ames,  16  Neb.  139,  19  N. 
capacity,  would  be  gross  neglect  as  W.  623)  ;  New  Hampshire  (Bisail- 
to  a  child  or  one  known  to  be  in-  Ion  v.  Blood,  64  N.  H.  565,  15  Atl. 
capable  of  escaping  danger."  This  147  [a  very  pungent  criticism  of 
rule  is  law  in  Alabama  (Govern-  the  supposed  New  York  rule]).; 
ment  St.  R.  Co.  v.  Hanlon,  53  Ala.  New  Jersey  (Newman  v.  Phillips- 
70.  s.  p.,  Pratt  Iron  Co.  v.  Braw-  burgh  R.  Co.,  52  N.  J.  Law,  446,  19 
ley,  83  Ala.  371,  3  So.  555);  Con-  Atl.  1102);  Ohio  (Cleveland,  etc. 
necticut  (Daley  v.  Norwich,  etc.  R.  R.  Co.  v.  Manson,  30  Ohio  St.  451; 
Co.,  26  Conn.  591 ;  Bronson  v.  South-  Bellefontaine,  etc.  R.  Co.  v.  Snyder, 
bury,  37  Id.  19&;  Birge  v.  Gardiner,  18  Id.  399;  Street  R.  Co.  v.  Eadie, 
19  Id.  507);  Georgia  (Ferguson  v.  43  Id.  9'!);  Pennsylvania  (Smith  v. 
Columbus,  etc.  R.  Co.,  77  Ga.  10-2);  O'Connor,  48  Pa.  St.  218;  North 
Illinois  (Chicago  R.  Co.  v.  Wilcox,  Penn.  R.  Co.  v.  Mahoney,  57  Id. 
138  111.  370,  27  N.  E.  899',  review-  187;  Kay  v.  Pennsylvania  R.  Co., 
ing  all  the  Illinois  cases,  s.  c,  24  65  Id.  269-;  Philadelphia,  etc.  R.  Co. 
N.  E.  319,  is  probably  a  minority  v.  Long,  75  Id.  257;  Pittsburgh,  etc. 
opinion,  concurring  on  this  point.  R.  Co.  v.  Caldwell,  74  Id.  421); 
The  doctrine  was  reaffirmed  in  Texas  (Galveston,  etc.  R.  Co.  v. 
Daube  v.  Tennison,  154  111.  210,  39  Moore,  59  Tex.  64;  Houston,  etc.  R. 
N.  E.  989;  Iowa  (Wymore  v.  Ma-  Co.  v.  Simpson,  60  Id.  103;  Texas, 
haska  County,  78  Iowa,  396,  43  N.  etc.  R.  Co.  v.  O'Donnell,  58  Id.  27; 
W.  264;  Walters  v.  Chicago,  etc.  R.  Western  Union  Tel.  Co.  v.  Hoff- 
Co.,  41  Iowa,  71);  Louisiama  (West-  man,  80  Id.  420',  15  S.  W.  1048); 
erfield  v.  Levis,  43  La.  Ann.  63,  9  Utah  (Hyde  v.  Union  Pacific  R.  Co., 
So.  52);  Michigan  (Shippy  v.  Au  7  Utah,  356,  26  Pac.  979);  Virginia 
Sable,  65  Mich.  494,  48  N.  W.  584,  Norfolk,  etc.  R.  Co.  v.  Groseclose,  88 
per  Champlin,  C.  J.;  Schindler  v.  Va.  267,  13  S.  E.  454;  Norfolk,  etc. 
Milwaukee,  etc.  R.  Co.,  87  Mich.  R.  Co.  v.  Ormsby,  27  Graft.  455). 
400,  49  N.  W.  670)  ;  Mississippi  See  collection  of  the  later  cases  in 
(Westbrook  v.  Mobile,  etc.  R.  Co.,  n.  86,  §  73a,  ante.  After  quoting 
66  Miss.  560,  6  So.  321 )  ;  Missouri  at  length  the  forcible  presentation 
(Frick  V.  St.  Louis,  etc.  R.  Co.,  75  of  the  rationale  of  the  rule  in  New- 
Mo.   542,    595;    Boland   v.   Missouri,  man    v.    Pittsburg    R.    Co.,    supra; 
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§  79.  No  imputed  negligence,  if  child  careful.  —  The 

so-called  New  York  rule,  wherever  it  is  followed,  is  to  be 
applied  only  to  cases  in  which  a  child  has  itself  failed  to 
use  that  degree  of  care  which  would  be  required  from  an 
adult.  If  it  has  in  fact  been  as  free  from  negligence  as 
an  adult  would  be  expected  to  be,  no  amount  of  negU- 
gence  on  the  part  of  its  parents  or  guardians  can  affect 
its  right  to  recover,  except,  of  course,  as  their  acts,  in 
breaking  the  sequence  of  events,  might  affect  the  same 
right  in  any  other  person.  The  whole  theory  of  imputed 
negligence  rests  upon  the  assumption  that  the  child  has 
acted  in  a  manner  which  would  be  negligent,  if  it  had 
been  of  full  age."* 

§  80.  Imputed    negligence;    limitations    of    rule. — 

[Omitted  as  now  unnecessary']. 

§  81.  Imputed  negligence;  parent  must  be  acting  as 
such.  —  Under  the  ' '  New  York  rule, ' '  the  negligence  of 
a  parent  or  guardian,  when  not  acting  in  that  capacity, 
is  not  chargeable  to  his  child,  even  though  it  tends  to 
expose  the  child  to  injury  from  other  persons.  Thus,  if 
a  gas  company,  being  called  upon  to  repair  a  leak,  sends 
an  agent,  who  carelessly  strikes  a  light  in  a  cellar  full  of 
gas,  thus  causing  an  explosion  which  injures  a  child,  the 

Mr.  Seven,  p.  171,  says:  "What-  conducting  itself  in  the  same  man- 
ever  the  ultimate  course  taken  by  ner  as  grown  persons."  This  doo- 
the  English  courts,  there  can  be  no  trine  has  now  received  the  fullest 
doubt  this  view  has  the  merit  both  judicial  sanction  (Lynch  v.  Sipith, 
of  common  sense  and  humanity."  104  Mass.  52;  McGarry  v.  Loomis, 
"'In  our  first  edition  (1869),  we  63  N.  Y.  104;  Cumminga  v.  Brooklyn 
said:  "This  limitation  is  not  ex-  R.  Co.,  104  Id.  669,  10  N.  E.  855; 
pressly  sanctioned  by  the  decisions,  O'Brien  v.  MoGlinchy,  68  Me.  552). 
but  is  so  obviously  consistent  with  See  Ihl  v.  Forty-second  St.  R.  Co., 
good  sense,  and  with  the  facts  upon  47  N.  Y.  323;  McMahon  v.  New 
which  the  decisions  were  based,  that  York,  33  Id.  642;  South,  etc.  Ala. 
its  propriety  cannot  be  doubted.  R.  Co.  V.  Donovan,  84  Ala.  141,  4 
Thus,  it  would  be  impossible  to  say  So.  142;  Serano  v.  N.  Y.  Cent.  & 
that  a  child,  even  though  barely  H.  R.  Ry.  Co.,  188  N.  Y.  156,  80 
able  to  walk,  may  be  run  over  with  N.  E.  1025  (1907).  See  §  74,  note 
impunity,    while    on    the    sidewalk,  101a,  ante. 
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fact  that  the  leak  was  caused  by  the  negligence  of  the 
child's  father  would  be  no  excuse  for  the  gas  company."" 
On  the  other  hand,  if  gas  should  leak  in  a  house  to  such 
an  extent  a^  to  make  it  contributory  negligence  on  the 
part  of  a  father  himself  to  remain  in  the  house,  his  negli- 
gence in  keeping  his  children  in  the  house  under  such  cir- 
cumstances must  be  imputed  to  them."" 

§  82.  Imputed  negligence;  parent  must  be  negligent  in 
fact.  —  Furthermore,  under  the  New  York  rule,  it  is  to 
be  observed  that  the  guardian  must  have  been  guilty  of 
actual  negligence  in  the  care  of  the  child,  in  order  to 
prejudice  the  child's  right  of  action  for  negligence  on 
the  part  of  a  stranger.  The  mere  fact  that  a  child  is 
found  in  an  exposed  and  dangerous  position  is  not  con- 
clusive proof  of  negligence  on  the  part  of  its  guardian."^ 
If  the  guardian  of  the  child  has  taken  reasonable  care  of 
it,  and,  notwithstanding  the  use  of  such  care,  the  child 
escapes  into  a  dangerous  place,  there  is  no  negligence  on 
the  part  of  the  guardian  to  be  imputed  to  the  child."^ 

''"Lannen  v.   Albany  Gas   Co.,   46  R.   Co.,   7   N.   Y.   App.   Div.    124,   39 

Barb.  264;   aff'd,  44  N.  Y.  459.     To  N.  Y.  Supp.  113.     See  notes  to  §  114, 

hold    otherwise    ''  would    be    '  visit-  ■post. 

ing  the  sins  of  the  fathers  upon  the       "^^Mangam    v.    Brooklyn    R.    Co., 

children '  to   an  extent  not  contem-  supra.      In   that   case,    a   child    less 

plated   in  the  Decalogue,   or   in  the  than  four  years  old  was  left  alone  in 

more    imperfect    digests    of    human  the  room  for  a  very  few  minutes  the 

law"   (Id.).     The  text  is  quoted  and  front    door    being    locked;     and    he 

approved  in  Hennessey  v.   Brooklyn  escaped  through  the  window  into  the 

E.   Co.,   6   N.   Y.   App.   Div.   206,   39  street,   where   he  was   almost  imme- 

N.  Y.  Supp.  805.  diately  run  over  by  a  horse  railroad 

^o  Holly  v.  Boston  Gas  Co.,  8  Gray,  car  carelessly  driven.     Held,  that  he 

132.     The   particular  application   of  could    recover    against    the    railroad 

the  principle  in  this  case  seems  to  us  company    if   the    jury    should    deem 

very   questionable,   inasmuch   as  the  that   sufBcient   care   had   been  taken 

facts  did  not  make  it  clearly  neces-  of  him,  and  a  non-suit  was  set  aside, 

sary  or  wise  for  the  plaintiff  or  her  To  similar  effect,  Weil  v.  Dry  Dock, 

father  to  leave  the  house.     Indeed,  it  etc.  E.  Co.,  119  N.  Y.  147,  23  N.  E. 

might  have  been  out  of  their  power  487.     Permitting   a  child   six   years 

to  do  so.  old  to  go  out  by  himself  in  a  quiet 

"''Mangam  v.  Brooklyn  R.  Co.,  38  street   (Cosgrove  v.  Ogden,  49  N.  Y. 

N.   Y.   455 ;    Coghlan  v.   Third   Ave.  255 ) ,  or  permitting  a  child  five  years 
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§  83.  Imputed  negligence;  age  of  child.  —  Under  the 
New  York  rule,  great  difficulty  arises  in  defining  the  age 
at  which  a  child  becomes  subject  to  the  rule  of  imputed 
negligence,  and  still  more  in  defining  the  age  at  which  it 
will  be  deemed  negligent  on  the  part  of  its  parents  or 
guardians  to  suffer  it  to  go  abroad  unattended  or  at- 
tended only  by  a  very  young  person.  On  the  one  hand, 
it  has  been  apparently  held  that  a  jury  may  find  it  to  be 
culpable  negligence  on  the  part  of  parents  to  allow  boys 
of  ten  years  old  to  go  out  alone ;  "^  though  not  so  as  to 
boys  of  eleven  years ;  ^^*  but  in  such  cases,  and  even  in  the 
case  of  a  child  six  years  old,  it  has  been  held  that  it  is  not 
conclusive  evidence  of  negligence  on  the  part  of  the  par- 
ent to  show  that  the  child  was  allowed  upon  the  streets 
unattended.^^'  Beyond  these  limits  it  is  difficult  to  say 
what  the  rule  is,  or  whether  any  will  be  enforced  with 
such  rigidity  as  to  take  the  question  away  from  the  jury. 
We  can  only  refer  to  the  cases  as  reported."* 

§  84.  Imputed  negligence;  lunatics,  etc.  —  All  that  is 
here  said  with  regard  to  children  is  equally  applicable  to 
lunatics  of  any  kind,"^  with  this  difference  as  to  the  obli- 

old  to  remain  alone  in  a  room  with  sarily  form  a  defense  to  the  action, 

an    open    door     ( Fallon    v.    Central  and    Wright,    J.,    remarked :      "  The 

Park,  etc.  E.  Co.,  64  N.  Y.   13),  is  deceased    was    not    an    infant,    inca- 

not  conclusive  of  contributory  negli-  pable  of  taking  proper  care  of  him- 

gence  on  the  part  of  the  parent.    See  self  in  the  street.    *    *    *    Had  he 

§  73a,  note  89,  ante.  survived  the  injury,  and  been  with- 

"' See  Karr  v.  Parks,  40  Cal.  188;  out  fault  himself,  he  could  have  re- 

Lovett  v.  Salem,  etc.  R.  Co.,  9  Allen,  covered,   notwithstanding  his   father 

557.  or  mother  were  guilty  of  negligence; 

^"  McMahon  v.  New  York,   33   N.  and  so  may  his  administrator,  such 

Y.   642,   647.     In  that  case,  the   de-  injury  causing  his  death.'' 

fendant   was   repairing   an   old  well  ^^  Oldfield  v.  Harlem  R.  Co.,  14  N. 

in  front  of  the  plaintiil's  house,  and,  Y.  310;   aff'g,  s.  c,  3  E.  D.  Smith, 

in     consequence     of     negligence     in  103. 

covering  it,  the  plaintiff's  son,  a  boy  "°  See  notes  to  §   73a,  ante. 

of  eleven  years  old,  fell  into  it  and  '"Willetts  v.  Buffalo,  etc.  E.  Co., 

was  killed.     In  an  action  by  plain-  14  Barb.  585 ;  see  Hartfield  v.  Eoper, 

tiff,   as  administrator  of  his  son,  it  21   Wend.  615,  619;   Johnson  v.  St. 

was    held    that    negligence    of    the  Paul  City  Ey.  Co.,  67  IMinn.  260,  69 

parents  of  the  child  did  not  neces-  N.  W.  90,  36  L.  E.  A.  586    (1897). 
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gations  of  others  towards  them,  that  the  sight  of  a  child 
ill  peril  ought  to  be  sufficient  to  induce  every  mature  per- 
son to  take  greater  care  than  he  otherwise  would ;  ^^* 
whereas  a  lunatic  does  not  necessarily  manifest  his  in- 
firmity by  his  appearance,  and  one  who  is  not  aware  of 
that  fact  is  not  to  be  blamed  for  dealing  with  him  as  a 
person  of  ordinary  intellect.^^' 

§  85.  Acts  in  emergencies;  plaintiff  not  prejudiced 
unless  actually  in  fault.  —  The  plaintiff's  right  to  re- 
cover is  not  affected  by  his  having  contributed  to  his  in- 
jury, unless  he  was  in  fault  for  so  doing.^^"  It  is  possi- 
ble not  only  for  the  plaintiff  to  contribute  to  his  own  in- 
jury, but  even  to  be  himself  its  immediate  cause,  and  yet 
to  recover  compensation  therefor.  The  occurrences 
illustrating  this  principle  may  be  classified  under  the 
heads  treated  in  the  three  next  succeeding  sections ;  they 
are  characterized  by  an  existing  emergency,  caused  by 
the  negligence  of  the  defendant.  The  rationale  of  the 
doctrine  is  that  in  such  case  the  natural  action  of  the 
plaintiff  in  his  efforts  to  avoid  or  avert  the  danger  thus 
threatened  shall  stand  as  a  substitute  for  that  ordinary 

"'East   Saginaw  E.   Co,  v.   Bohn,  negligence  on  the  part  of  the  father, 

27    Mich.    503 ;    Pittsburgh,    etc.    E.  which  was  attributable  in  law  to  the 

Co.    V.    Caldwell,    74    Pa.    St.    421;  lunatic,  and  none  on  the  part  of  the 

Brennan    v.    Fairhaven    R.    Co.,    45  conductor    (Willetts   v.   Buffalo,   etc. 

Conn.  284;   Walters  v.  Chicago,  etc.  R.  Co.,  14  Barb.  585).   Where  a  deaf- 

R.   Co.,   41   Iowa,   71,   76.     See   this  mute  slave,   who  was  walking  on  a 

distinction  commented  upon  by  Red-  railroad,   with    his    back    to    an    ap- 

fleld,    J.,    in   Robinson   v     Cone    (22  proaohing  train,   was   killed   by  the 

Vt.  213,  225).     s.  c,  in  full,  Thomp-  train,  it  not  appearing  that  the  engi- 

son,  Negl.  1129.  neer   knew   of  the   slave's   infirmity, 

'^'A  lunatic  was  traveling  on  a  and  it  being  shown  that  the  usual 
railroad,  in  charge  of  his  father,  and  warning  was  given  by  the  steam 
the  father  left  him  in  one  car  and  whistle,  it  was  held,  that  the  rail- 
took  a  seat  in  another.  The  lunatic  road  company  was  not  liable  (Poole 
not  paying  his  fare  after  repeated  v.  North  Carolina  R.  Co.,  8  Jones 
requests,  the  conductor,  in  ignorance  [N.  C]  Law,  340'). 
of  his  condition,  put  him  off  the  "°He  must  be  shown  to  have  neg- 
train;  he  wandered  about  the  track,  lected  some  duty  (Missouri  Pac.  Ry. 
and  was  run  over  by  another  train  Co.  v.  White,  80  Tex.  202,  15  S.  W. 
and   killed.     Held,   that   there    was  808    (1895). 
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care  which  the  law  generally  requires,  and  that  as  the 
defendant  has  brought  about  the  emergency,  so  too  he 
should  be  held  responsible  for  such  injuries  as  the  plain- 
tiff may  receive  in  consequence  thereof. 

§  85a.  Danger  to  life;  where  the  life  of  the  plaintiff  or 
his  bodily  injury  is  threatened.  —  If  one 's  safety  has 
been  endangered  by  the  negligent  act  or  omission  of  an- 
other, and  in  his  efforts  to  avert  the  danger  he  acts  im- 
prudently and  is  injured  he  is  not  to  be  held  guilty  of 
contributory  negligence,  even  if  but  for  such  action  on  his 
part  he  would  not  have  been  injured.  Acts  done  or 
omitted  by  the  plaintiff  under  the  influence  of  terror 
caused  by  the  negligence  of  the  defendant  seriously  en- 
dangering his  personal  security,  though  resulting  in  in- 
jury which  would  not  otherwise  have  occurred,  are  not 
imputed  as  contributory  negligence.  And  the  rule  is 
sound  and  just  which  holds  a  party  guilty  of  having 
caused  another  to  be  surrounded  by  such  circumstances 
responsible  for  the  result.**^    In  judging  of  the  care  exer- 

"'  Gee  V.  Metropolitan  Ey.  Co.,  save  himself  he  acts  imprudently ;  but 
L.  R.  Q.  B.  161,  174;  Whaley  v.  his  injury,  though  had  he  acted 
Laing,  2  Hurlst.  &  N.  476.  See  this  differently  or  done  nothing  he  would 
doctrine  applied  in  Baldwin  v.  not  have  been  injured,  will  be  im- 
Greenwoods,  etc.  Co.,  40  Conn.  238;  puted  to  the  defendant's  negligence 
Pittsburgh,  etc.  R.  Co.  v.  Nelson,  51  as  its  responsible  cause  (South  Chi- 
Ind.  150;  Hammond  v.  Mukwa,  40  cago,  etc.  Ry.  Co.  v.  Kinnare,  216 
Wis.  35;  Sohultz  V.  Chicago,  etc.  R.  111.  451,  75  N.  E.  179  (1905); 
Co.,  44  Wis.  638;  Walter  v.  Chi-  Ellick  v.  Wilson,  58  Neb.  584,  79 
cago,  etc.  R.  Co.,  S"9  Iowa,  33;  N.  W.  152  (1899);  Remer  v.  Long 
Wyandotte  v.  White,  13  Kans.  191;  Island  Ry.  Co.,  113  N.  Y.  Supp.  669, 
Baltimore  v.  Holmes,  39  Md.  241;  21  N.  E.  1116;  see  N.  Y.  Supp.  124 
Geiselman  v.  Scott,  25  Ohio  St.  86;  (1899);  Kreider  v.  Lancaster,  etc. 
Gillespie  v.  Newburg,  54  N.  Y.  468;  Turnpike  Co.,  162  Pa.  St.  537,  29 
Jennings  v.  Wayne,  63  Me.  468.  Atl.  721  (1894)  ;  Mitchel  v.  Charles- 
Acts  in  emergencies:  when  an  emer-  ton,  etc.  Power  Co.,  45  S.  C.  146,  22 
gency  is  brought  about  by  the  negli-  S.  B.  767,  31  L.  R.  A.  577  (1895)  ; 
genee  of  the  defendant,  threatening  Texas,  etc.  Ry.  Co.  v.  Watkins,  88 
death  or  serious  bodily  harm  to  the  Tex.  20,  29  S.  W.  232  ( 1895)  ; 
plaintiff,  the  latter  will  not  be  charge-  Chicago,  etc.  Ry.  Co.  v.  O'Leary, 
able  with  negligence  or  contributory  126  111.  App.  311  (1906)  ;  Sherwood 
negligence   because   in   his   effort  to  v.  N.  Y.  Cent.  &  H.  R.  Ry.  Co.,  105 
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cised  by  the  plaintiff,  reasonable  allowance  is  always 
made  for  the  circumstances  of  the  case ;  and  if  the  plain- 
tiff is  suddenly  put  in  peril,  without  having  sufficient 
time  to  consider  all  the  circumstances,  he  is  excusable 
for  omitting  some  precautions  or  making  an  unwise 
choice,  under  this  disturbing  influence,  although,  if  his 
mind  had  been  clear,  he  ought  to  have  done  otherwise/^^ 


N.  Y.  Supp.  547,  120  App.  Div.  639 

( 1907 )  ;  Jennings  v.  Philadelphia, 
etc.  Ry.  Co.,  29  App.  D.  C.  219 
( 1907 ) ;  North  American,  etc.  House 
V.  McElIigott,  227  111.  317,  81  N.  B. 
388  ( 1907 ) ;  Louisville,  etc.  N.  Ry. 
Co.  V.  Molloy's  Admr.,  32  Ky.  L.  R. 
745,  107  S.  W.  ZT7  (1908);  Duncan 
V.  Houghton  Co.  St.  Ry.  Co.,  150 
Mich.  235,  113  N.  W.  1126  (1907); 
Lange  v.  Missouri  Pac.  Ry.  Co.,  206 
Mo.  458,  106  S.  W.  660  (1907); 
Davis  V.  Chicago,  etc.  Ry.  Co.,  159 
Fed.  10  (1907);  Hainlin  v.  Bridge, 
47  So.  (Fla.)  825  (1908);  Paige  v. 
111.  Steel  Co.,  233  111.  313,  84  N.  E. 
239  (1908);  Leonard  v.  Joline,  133 
N.    Y.    Supp.    682,    61    Misc.    Rep. 

(1908)  ;  Paoetti  v.  Central  of  Ga. 
Ry.  Co.,  6  Ga.  App.  97,  64  S.  E. 
302  (1908);  Woodson  v.  Prescott, 
etc.  Ry.  Co.,  121  S.  W.  (Ark.)  273 
(1909);  Wheeler  v.  Oregon  R.,  etc. 
Co.,    16    Idaho,    375,    102    Pac.    347 

(1909)  ;  Olson  v.  Erickson,  53  Wash. 
458,  10-2  Pac.  400  (1909).  That 
plaintiff  was  engaged  in  an  unlawful 
act  does  not  necessarily  deprive  him 
of  the  benefit  of  the  rule  (McLain 
V.  Lewistown  Interstate,  etc.  Co.,  17 
Idaho,  63,  101  Pac.  1015  (1909).  A 
violation  of  law  contributing  to  the 
injury  received  would  disentitle  one 
to  the  benefit  of  the  rule;  but  where 
such  violation  is  merely  a,  condition 
or  an  attendant  circumstance  it 
would  not  have  that  effect  (Moran  v. 
Dickinson,  204  Mass.  559,  90  N.  E. 
1150    (1900).    Applying  the  general 


doctrine  to  the  case  of  a  section  hand 
working  alongside  the  track,  injured 
by  a  fireman  jumping  from  the  train 
in  imminent  danger  of  collision  by 
the  company's  negligence,  and  fall- 
ing on  him,  the  Supreme  Court  of 
Texas,  by  Denman,  J.,  said :  "  The 
true  ground  upon  which  the  acts  of 
a  person  so  circumstanced  are  not 
imputed  to  him  as  contributory  neg- 
ligence, is  that  the  negligent  con- 
duct of  the  wrongdoer  has,  for  the 
time  being,  acquired  such  a,  control- 
ling influence  over  such  person  that 
his  acts  are  attributable  thereto  in- 
stead of  his  own  volition.  His  acts,, 
under  the  circumstances  are  in  law 
regarded  as  would  be  the  movements 
of  an  inanimate  object  set  in  motion 
by  such  negligence.  If  the  fireman, 
had  also  been  injured  in  the  collision 
with  the  plaintiff  there  could  be  nO' 
doubt  that  the  defendant's  negligence 
would  have  been  the  proximate  cause,, 
under  the  principles  above  stated,, 
and  such  negligence  stands  in  the 
same  relation  to  the  injuries  inflicted 
upon  plaintiff"  (Jackson  v.  Galves- 
ton, etc.  Ry.  Co.,  90  Tex.  372,  38 
S.  W.  742    (1897). 

^'  Bucher  v.  N.  Y.  Central  R.  Co.,, 
98  N.  Y.  128;  Salter  v.  Utica,  etc. 
R.  Co.,  88  Id.  42,  49;  Pennsylvania, 
R.  Co.  V.  Werner,  89  Pa.  St.  59' 
[plaintiff,  in  endeavoring  to  escape 
injury  from  a  train,  was  struck  by 
a  locomotive  going  in  the  opposite 
direction]  ;  Mack  v.  St.  Paul,  etc. 
R.  Co.,  30  Minn.  493  [plaintiff,  hear- 


207  CONTEIBUTOEY   NEGLIGENCE.  [§    85a 

This  is  especially  true,  if  his  peril  is  caused  by  the  de- 
fendant 's  f  ault."^^     If  one  is  placed,  by  the  negligence  of 

ing  a  cry  of  danger,  ran  in  front  of  Ga.  App.  742,  62  S.  E.  491  (1908). 
the  locomotive  and  was  injured].  See  §  85,  note  28a,  ante. 
The  plaintiff  knew  of  a  defect  in  a  "^a  One  "  who  places  another  in 
sidewalk,  but  being  frightened  by  peril  cannot  complain  if  he  does  not 
the  attempt  of  a  strange  man  to  seize  exercise  the  best  judgment  in  extri- 
her,  ran  along  the  sidewalk  without  eating  himself  from  such  peril " 
thought  of  the  defect,  and  was  in-  (Voak  v.  Northern  Central  R.  Co., 
jured.  Held,  she  was  not  prevented  75  N.  Y.  320,  323 ;  Coulter  v.  Ameri- 
from  recovering  (Barton  v.  Spring-  can  Exp.  Co.,  56  Id.  585;  Wheelock 
field,  110  Mass.  131);  and  in  a  v.  Boston,  etc.  R.  Co.,  105  Mass. 
similar  case  (Weare  v.  Fitchburg,  203;  Pennsylvania,  etc.  R.  Co.  v. 
Id.  334),  where  the  woman,  alarmed  Werner,  89  Pa.  St.  59;  Gibbons  v. 
by  hearing  that  her  children  were  in  Wilkesbarre  R.  Co.,  155  Id.  279,  26 
danger,  ran  to  her  home  without  Atl.  417;  Vallo  v.  U.  S.  Exp.  Co., 
thought  of  the  sidewalk,  a  recovery  147  Pa.  St.  404,  23  Atl.  594  [trying 
was  had.  Mere  mental  abstraction  to  avoid  missile] ;  Blackwell  v. 
will  not  excuse  a  failure  to  observe  Lynchburg,  etc.  R.  Co.,  Ill  N.  C. 
a  defect  of  which  the  traveler  has  151,  16  S.  E.  12  [plaintiff  killed 
knowledge  (Gilman  v.  Deerfield,  15  while  seeking  refuge  from  blast 
Gray,  577;  Kewanee  v.  Depew,  80  without  notice];  Richmond,  etc.  R. 
111.  119.  Compare  George  v.  Haver-  Co.  v.  Farmer,  97  Ala.  141,  12  So. 
hill,  110  Mass.  506;  Wheeler  v.  West-  86;  Clarke  v.  Pennsylvania  Co.,  132. 
port,  30  Wis.  392).  Applies  only  Ind.  199,  31  N.  E.  808;  Chicago,  etc. 
where  plaintiff's  previous  contribu-  R.  Co.  v.  Miller,  46  Mich.  532,  9 
tory  negligence  has  not  contributed  N.  W.  841 ;  Wesley  Coal  Co.  v. 
to  the  dangerous  situation  (Smith's  Healer,  84  HI.  126;  Dunham  Towing 
Admr.  v.  Norfolk,  etc.  Ry.  Co.  (Va.)  Co.  v.  Dandelin,  143  111.  400,  32 
60  S.  E.  56  (190«);  New  York  Tr.  N.  E.  258;  Smith  v.  St.  Paul,  etc. 
Co.  V.  O'Donnell,  159  Fed.  659,  86  R.  Co.,  30  Minn.  169;  Wilson  v. 
C.  C.  A.  527  (1908);  Chesapeake,  Northern  Pac.  R.  Co.,  26  Id.  278; 
etc.  Ry.  Co.  v.  Hall's  Admr.,  109  Gumz  v.  Chicago,  etc.  R.  Co.,  52 
Va.  206,  63  S.  E.  1007  (1909).  If  Wis.  672;  Stackman  v.  Chicago,  etc. 
the  plaintiff  was  guilty  of  unlawful  R.  Co.,  80  Id.  433,  50  N.  W.  404; 
conduct  of  which  the  defendant  had  Lincoln  Transit  Co.  v.  Nichols,  37 
a  right  to  complain,  either  because  it  Neb.  332,  55  N.  W.  872 ;  Silver  Min- 
violated  some  duty  the  plaintiff  ing  Co.  v.  McDonald,  14  Colo.  191, 
owed  defendant,  or  because  it  placed  23  Pac.  346;  Karr  v.  Parks,  40  Cal. 
him  within  range  of  the  dangerous  188;  Stephenson  v.  Southern  Pac. 
instrumentality  in  a  manner  that  R.  Co.,  102  Id.  143,  34  Pac.  618,  36 
could  not  have  been  anticipated,  he  Id.  407;  Ladd  v.  Foster,  31  Fed. 
is  not  entitled  to  the  benefit  of  the  827;  Collins  v.  Davidson,  19  Id.  83; 
rule  exempting  parties  placed  by  the  Stevenson  v.  Chicago,  etc.  R.  Co.,  18 
negligence  of  another  in  a  dangerous  Id.  493,  5  McCrary,  634.  But  com- 
position from  the  rule  of  ordinary  pare  Muldowney  v.  Illinois,  etc.  R. 
care    (Johnson  v.   Rome   Ry.   Co.,  4    Co.,  36  Iowa,  162,  and  Peck  v.  New 
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another,  in  such  a  position  that  he  is  compelled  to  choose 
instantly,  in  the  face  of  grave  and  apparent  peril,  be- 
tween two  hazards,  and  he  makes  such  a  choice  as  a  per- 
son of  ordinary  prudence  placed  in  such  a  position  might 
make,  the  fact  that,  if  he  had  chosen  the  other  hazard,  he 
would  have  escaped  injury,  is  of  no  importance."^  Even 
if,  in  bewilderment,  he  runs  directly  into  the  very  danger 
which  he  fears,  he  is  not  in  fault."^     The  confusion  of 

Haven  R.  Co.,  50  Conn.,  379  [jump-  pened  to  the  car  (Buel  v.  N.  Y. 
ing  from  wagon,  in  fear  of  collision  Central  R.  Co.,  31  N.  Y.  314;  Twom- 
with  train] ) .  A  plaintiff  is  not  ley  v.  Central  Park,  etc.  R.  Co.,  69 
necessarily  to  be  regarded  as  having  Id.  158;  Smith  v.  Wrightsville,  etc. 
contributed  to  his  own  injury  by  R.  Co.,  83  Ga.  671,  10  S.  E.  361; 
acting  in  a  manner  prima  facie  Woolery  v.  Louisville,  etc.  R.  Co., 
dangerous  and  imprudent,  if  there  107  Ind.  599',  8  N.  E.  226;  Peoria, 
is  evidence  of  acts  or  omissions  of  etc.  R.  Co.  v.  Rice,  144  111.  227,  33 
the  defendant,  by  which  he  might  N.  E.  951 ;  South  Covington,  etc.  R. 
have  been  put  off  his  guard  (Dublin,  Co.  v.  Ware,  84  Ky.  267,  1  S.  W. 
etc.  R.  Co.  v.  Slattery,  L.  R.  3  App.  493;  Kleiber  v.  People's  R.  Co.,  107 
Cas.  1155.  See  Knapp  V.  Sioux  City  Mo.  240,  17  S.  W.  9'46;  Spohn  v. 
R.  Co.,  65  Iowa,  91,  21  N.  W.  198).  Missouri  Pac.  R.  Co.,  101  Mo.  417,  14 
In  Chicago,  etc.  R.  Co.  v.  Parkinson  S.  W.  880  [train  robbery] ;  St. 
(56  Kans.  652,  44  Pac.  615),  a,  boy  Louis,  etc.  R.  Co.  v.  Murray,  55 
fifteen  years  old,  when  delivering  Ark.  248,  18  S.  W.  50;  s.  P.,  Louis- 
railroad  mail  to  the  baggage  master  ville,  etc.  R.  Co.  v.  Shivell  [Ky.], 
on  a  car,  being  rudely  cursed  by  the  18  S.  W.  944.  Compare  Sears  v. 
baggage  man,  became  confused,  and  Dennis,  105  Mass.  310;  Wilson  v. 
stepped  in  front  of  an  approaching  Northern  Pac.  R.  Co.,  26  Minn.  278; 
engine  on  another  track  close  by,  Pittsburgh  R.  Co.  v.  Grier,  22  Pa. 
and  was  injured.  Held,  proper  to  St.  54;  Indianapolis,  etc.  R.  Co.  v. 
refuse  to  direct  a  verdict  for  de-  Stout,  53  Ind.  143;  Jeffersonville, 
fendant.  Note  131,  ante.  etc.  R.  Co.  v.  Swift,  26  Id.  459,  476). 
"'  Stokes  v.  Saltonstall,  13  Pet.  A  passenger  who  leaps  from  a  train 
101 ;  Eldridge  v.  Long  Island  R.  Co.,  while  moving  at  a  rate  of  speed 
1  Sandf .  89 ;  Ingalls  v.  Bills,  9  Mete,  which  makes  death  or  great  bodily 
1;  Frink  v.  Potter,  17  111.  406;  injury  inevitable,  is  guilty  of  negli- 
Southwestem  R.  Co.  v.  Paulk,  24  Ga.  gence  to  a  degree  of  rashness ;  un- 
356;  McKinney  v.  Neil,  1  McLean,  less  the  circumstances  are  such  as 
540;  Pennsylvania  Tel.  Co.  v.  Var-  to  induce  in  his  mind  the  belief  that 
nau  (Pa.),  15  Atl.  624;  Gibbons  v.  to  remain  will  result  in  greater 
Wilkesbarre,  etc.  R.  Co.,  155  Pa.  St.  bodily  harm  (Card  v.  Ellsworth,  65 
279,    26    Atl.    417.      This    principle  Me.  547). 

applies  to  the  case  of  plaintiffs  who       "*  McMillan  Marble   Co.  v.  Black, 

are    injured   by   jumping   from   car,  89   Tenn.    118,    14   S.   W.   473    [boy 

attempting  to  get  off  under  such  eir-  ran  under  falling  rock]  ;  Texas,  etc. 

cumstances,   although  no  harm  hap-  R.  Co.  v.  Watkins,  7  Tex.  Civ.  App. 
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niind,  caused  by  such  negligence,  is  part  of  the  injury  in- 
flicted by  the  neghgent  person ;  and  he  must  bear  its  con- 
sequences. When  the  question  is  one  of  mere  incon- 
venience, and  not  actual  danger,  some  moderate  risk  may 
be  taken,  if  there  is  not  obvious  danger."^  But  the  plain- 
tiff will  be  chargeable  with  contributory  negligence,  if  he 
runs  the  risk  of  an  obvious  and  serious  danger,  merely  to 
avoid  inconvenience.^^"  No  such  allowance  is  made  in 
favor  of  one  whose  own  fault  has  brought  him  into  the 
peril  which  disturbs  his  judgment.^^^ 

§  85b.  Danger  incurred  to  save  the  life  of  another.  — 

Though  the  effort  of  one  to  save  the  life  of  another  en- 
dangered by  the  negligence  of  the  defendant  is,  inde- 

1,  26  S.  W.  760  [woman  jumped  in  '"Solomon   v.   Manhattan   E.    Co., 

front  of  train]  ;   Killien  v.  Hyde,  63  103   N.   Y.   437,   443,   9   N.   E.   430; 

Fed.    172    [fireman   of  tug,   in  colli-  Adams   v.    Lancashire,    etc.    R.    Co., 

sion,    jumped    overboard]  ;    Word    v.  L.  R.  4  C.  P.  739,  a  very  doubtful 

District  of  Columbia,  24  App.  D.  C.  case.     To  the  same  effect,   Richard- 

524    (1905);   Atkins  v.  Lackawanna  son  v.  Metropolitan  R.  Co.,  L.  R.  3 

Trans.    Co.,    79    111.    App.    19,    aff'd,  C.  P.  374,  note;  Lax  v.  Darlington, 

182  111.  237,  54  N.  E.  1004   (1899)  ;  5  Exch.  Div.  28.     See  also  Gavett  v. 

Chicago,  etc.  Ey.  Co.  v.  Corson,  101  Manchester,    etc.    R.    Co.,    16    Gray, 

111.   App.    115,   aff'd,    198   111.   98,   64  501;  Damont  v.  New  Orleans,  etc.  R. 

N.  E.  739   ( 1902 )  ;   Dummer  v.  Mil-  Co.,   9   La.   Ann.   441 ;    Illinois   Cen- 

waukee  Eleo.  Ry.,  etc.  Co.,  108  Wis.  tral  v.  Able,  59  111.   131;   Jefferson- 

589,  84  N.  W.  853   ( 1901 )  ;  Pennsyl-  ville,   etc.   R.   Co.   v.   Hendricks,    26 

vania,    etc.    Ry.    Co.    v.    Snyder,    56  Ind.   228;    Gulf,   etc.   R.   Co.   v.   La 

Ohio  St.  342,  45  N.  E.  559,  60  Am.  Gierse,  51  Tex.   189. 

St.  Rep.  700  (1896);  Dolson  v.  Dun-  "'An    error   of    judgment   in   one 

ham,  96  Minn.  227,   104  N.  W.  964  suddenly  placed  in  peril  by  his  own 

(1905)  ;  Gartland  v.  Zoological  Soo.,  fault  does  not  relieve  him  from  the 

135  App.  Div.  163,  120  N.  Y.  Supp.  consequences  of  the  negligence  which 

84;  St.  Louis,  etc.  Ry.  Co.  v.  Stamps,  caused   such   position    (Schneider   v. 

84  Ark.  241,  104  S.  W.  1114  (1907).  Second  Ave.  R.  Co.,   133  N.  Y.  583, 

'"=  Gee  V.   Metropolitan  R.  Co.,  L.  30  N.  E.  752 ;  Richfield  v.  Michigan 

E.  8  Q.  B.   161;   Fordham  v.  Brigh-  Cent.  R.  Co.,   110  Mich.  496,   68  N. 

ton,  etc.  E.  Co.,  L.  R.  4  C.  P.  619;  W.  218;   Baltzer  v.  Chicago,  etc.  R. 

Clayards  v.  Dethick,   12  Q.  B.  439;  Co.,    83   Wis.   459,    53   N.    W.    885; 

\'^'yatt  V.  Great  Western  R.  Co.,   6  Shankenbery  v.  Metropolitan  R.  Co., 

Best  &  S.  709 ;.  Siner  v.  Great  West-  46    Fed.    177;    Reary   v.    Louisville, 

ern    R.    Co.    L.    R.    3    Exch.    ISQi;  etc.  E.  Co.,  40  La.  Ann.  32,  3  So. 

Johnson  v.  West  Chester,  etc.  R.  Co.,  390;   Austin,  etc.  E.  Co.  v.  Beatty, 

70  Pa.  St.  357.  73  Tex.  592,  II  S.  W.  858.     See  a 
[Law  of  Neg,    Vol.  I  —  14] 
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pendently,  such  as  would  ordinarily  be  regarded  as  con- 
tributory negligence,  it  will  not  be  so  regarded  in  such 
case  in  law.'^^  Hence,  one  who  imperils  his  own  life  for 
the  purpose  of  rescuing  another  in  imminent  danger,  is 
not  chargeable,  as  matter  of  law,  with  contributory  neg- 
ligence; and,  if  the  life  of  the  rescued  person  was  en- 
dangered by  the  defendant's  negligence,  the  rescuer  may 
rcover  for  the  injuries  which  he  suffered  from  the  de- 
fendant in  consequence  of  his  intervention.^^"      There 

hard    and    doubtful    case.    Interna-  own  life  to  save  the  life  of  another 

tional,  etc.  R.  Co.  v.  Hester,  72  Tex.  person  is  not  chargeable  with  being 

40,  11  S.  W.  1041.  a  trespasser  upon  the  railroad  track, 

"'  In  the  case  of  San  Antonio,  etc.  nor  does  his  entrance  on  the  track 

Ry.    Co.   V.    Gray,    95    Tex.    424,    67  in  the   presence   of  danger  for   such 

S.    W.    763     (1902),    the    plaintiif's  purpose  lay  him  liable  to  the  charge 

child,  two  years  old,  was  on  the  rail-  of    contributory    negligence     (Eckert 

way  track,   and  the   father  was   in-  v.  Railway,  43  N.  Y.  502;    Spooner 

jured  in  the  attempt  to  rescue  the  v.  Railway,  115  N.  Y.  22;  Becker  v. 

child.     The  plaintiff  himself  was  on  Railway,    61     S.    W.    Rep.    9S7,    1 

the    track    and    looking    back    saw  Shearm.   &   Redfleld   on  Negl.,    (5th 

other  children  on  the  track.    He  ran  ed.),  §  85"). 

back,   shouting   to   them  to  get  off,  ""Where    one    threw    himself     in 

they  did  so.     He  then  saw  his  own  front  of  a  train  for  the  purpose  of 

child  enter  on  the  track.     There  was  saving   the   life   of   a   child,    it   was 

evidence  that  the  train  was  running  held    that    he    was    not    necessarily 

at   a   speed  of  twenty-five   miles   an  negligent    in    so    doing     (Eel^ert    v, 

hour,  within  the  corporate  limits  of  Long  Island  R.  Co.,  43  N.  Y.  502). 

a  town  limiting  the  speed  of  trains  "  The  law  has  so  high  a  regard  for 

to  ten  miles,  also  that  the  child  was  human  life  that  it  will  not  impute 

seen  and  no  effort  made  to  stop  the  negligence   to   an   effort   to   preserve 

train.     The  Supreme  Court  of  Texas  it,  unless  made  under  such  circum- 

said :       "  The    fact    that    Gray    was  stances  as  to  constitute  rashness  in 

wrongfully  on  the  track  of  the  de-  the   judgment   of   prudent   persons " 

fendant   at   the   time    he    discovered  (per  Grover,  J.,  Id.),    s.  p.,  Spooner 

the  peril  of  his  child  does  not  make  v.  Delaware,  etc.  R.  Co.,   115  N.  Y. 

him  a  trespasser   in  his   subsequent  22,  21  N.  E.  696  [children  on  track] ; 

efforts  to  rescue  the  child  from  dan-  Gibney  v.  State,  137  N.  Y.  1,  33  N. 

ger.     If  he  had  been  off  the  track  he  E.    142    [father   trying   to   save   his 

would  have  been  authorized  by  law  child    from    drowning] ;     Condiff    v. 

to  go  upon  it  in  order  to  make  the  Kansas  City,  etc.  R.   Co.,  45   Kans. 

rescue,  and,  being  upon  the  track,  it  256,  25  Pac.  562;   Peyton  v.  Texas, 

was  equally  permissible  for  him  to  etc.  R.  Co.,  41  La.  Ann.  861,  6  So. 

run  along  it  as  the  best  and  quickest  690;    Pennsylvania    Co.    v.    Langen- 

method  by  which  to  accomplish  his  dorf,  48  Ohio  St.  316,  28  N.  E.  172; 

purpose.      One    who    endangers    his  Clark  v.  Shoe,  etc.  Co.,  16  Mo.  App. 


211  CONTKIBUTOKY   NEGLIGENCE.  [§    85c 

need  be  no  fear  that  this  principle  will  make  any  one  lia- 
ble for  the  cost  of  volunteered  benevolence,  without  being 
himself  in  fault.  No  one  is  liable  at  all  unless  he  is  in 
fault.  Thus  a  railroad  company  could  not  be  made  liable 
for  injuries  suffered  by  one  who,  with  the  most  praise- 
worthy motives,  rushed  in  front  of  a  train  to  rescue  an- 
other who  was  unlawfully  on  the  track,  and  of  whose 
presence  the  enginer  in  charge  had  no  notice,  actual  or 
constructive,  the  train  being  prudently  managed.  In 
such  a  case  neither  party  would  be  in  fault,  and,  there- 
fore, neither  could  recover  damages.^" 

§  85c.  Neither  the  discharge  of  a  high  moral  duty  nor 
the  exercise  of  a  legal  right  can  be  made  the  basis  of 
contributory  negligence.  —  So  a  railroad  engineer  who, 
at  the  time  of  threatened  collision,  remains  at  his  post 

463.     In   Evansville,   etc.   R.   Co.   v.  West  Chicago  St.  Ry.  v.  Liderman, 

Hiatt    (17    Ind.    102)    and   Atlanta,  187  111.  463,  58  N.  E.  367    (1900). 

etc.  R.  Co.  V.  Leach  (91  Ga.  419,  17  In  the  case  last  cited  the  court  re- 

S.  E.  619),  no  negligence  was  proved  fused   to    disturb    a    finding    of    the 

against  the  railroad  company.   Dicta  jury    exonerating   the    mother    of    a 

on  other  points  in  these  cases  should  child  three  years  old  from  contribu- 

be  disregarded.    The  principle  of  the  tory  negligence  where   she   had  un- 

Eckert  case  has  been  approved,  even  consciously    permitted    the    child    to 

in      Massachusetts       (Linnehan      v.  stray  on  to  the  street  car  track  and 

Sampson,   126  Mass.   506).     Danger  was    herself    injured    in    attempting 

incurred    to    saive    life     (Louisville,  the  child's  rescue, 

etc.  Ry.  Co.  v.  Orr,  121  Ala.  489,  26  "° "  It  is  only  when  a  railroad  com- 

So.    35     (1899);    Chicago,    etc.    Ry.  pany,  by  its  own  negligence,  created 

Co.    V.    Eganolf,    112    111.    App.    323  the    danger,    or,    through    its    negli- 

(1904);     Saylor    v.     Parsons,     122  gence,  is  about  to  strike  a  person  in 

Iowa,  679,   98  N.  W.  500,   101  Am.  danger,  that  a  third  person  can  vol- 

St.  Rep.  283,  64  L.  R.  A.  542  (1904)  ;  untarily  expose  himself  to  peril   in 

Texas,  etc.   Ry.   Co.   v.   Scarborough  an  effort  to  rescue  such  person  and 

(Tex.  App.),   104   S.   W.  408,  judg-  recover  for   an  injury  he  may   sus- 

ment  affirmed   Sup.   Ct.,   108   S.   W.  tain  in  that  attempt.    *    •    *    The 

805    (1908).     But  if  the  person  at-  negligence  of  the  company  as  to  the 

tempted  to  be  rescued  was  placed  in  person  in  danger  is  imputed  to  the 

the  position  of  danger  through  the  company,  with   respect  to  him  who 

fault  of  the  person  injured,  the  dan-  attempts    the    rescue;     and    if    not 

ger  will  not  excuse  the  attempt  to  save  guilty  of  negligence  as  to  such  per- 

him   (Atlanta,  etc.  Ry.  Co.  v.  Leach,  son,  then  it  is  only  liable  for  negli- 

91   Ga.   419,    17   S.   E.   619    (1893);  gence  occurring  with  regard  to  the 
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and  faces  a  danger  which  he  could  personally  escape,  in 
the  hope  of  saving  others  upon  the  train,  is  not  charge- 
able with  contributory  negligence ;  for  he  is  at  least  do- 
ing right,  if  not  performing  a  positive  duty,  even  though 
he  runs  into  certain  death."'  And  upon  this  principle  it 
is,  that  no  proper  use  of  his  own  land,  though  exposing 
him  to  greater  risk  from  the  negligence  of  others  than 
would  be  the  case  if  a  different  use  were  made  of  it,  will 
deprive  any  one  of  a  remedy  for  such  negligence."^ 

§  85d.  When  property  is  imperiled  by  defendant's 
negligence.  —  The  same  rule  is  generally  applied  where 
property  is  seriously  imperiled  by  the  defendant's  neg- 
ligence, provided  such  conduct  is  not  reckless.  Under 
such  circumstances  even  conduct  on  the  part. of  the  plain- 
tiff, not  reckless,  that  would  ordinarily  constitute  negli- 
gence, when  it  is  directed  to  the  preservation  of  prop- 
erty from  the  effects  of  defendant's  negligence,  if 
adapted  to  that  end  and  naturally  so  induced,  is  not  con- 
sidered contributory  negligence."* 

rescuer,   after   his   efforts   to   rescue  by  its  vicinity.    To  same  effect,  Cook 

the    person    in    danger    commenced"  v.   Champlain,   etc.   Co.,    1   Den.    91; 

{Henry,  J.,  in  Donahoe  v.  Wabash,  Vaughan    v.    Taff    Vale    E.    Co.,    3 

etc.  E.  Co.,  83  Mo.  560).     This  was  Hurlst.  &  N.  743;   see  Fero  v.  Buf- 

the  true  ground  for  the  decision  in  falo,  etc.  E.  Co.,  22  N.  Y.  20®. 
Atlanta,  etc.  E.  Co.  v.  Leach,  supra.        "*  Eexter  v.  Starin,  73  N.  Y.  601 ; 

^"  Cotterill  v.  Chicago,  etc.  E.  Co.,  Wasmer   v.    Delaware,    etc.    E.    Co., 

47    Wis.    634;    Pennsylvania    Co.    v.  80   Id.   212.     In   the   first   case,   the 

Eoney,  89  Ind.  453.  plaintiff's    boat    was    fastened'  to    a 

^•2  In  Kalbfleisch  v.  Long  Island  pier,  and  he  was  on  another  boat 
E.  Co.  (102  N.  Y.  520,  7  N.  E.  557),  adjoining,  when  he  saw  a  barge 
it  was  held  not  to  be  negligence  for  approaching  his  boat,  and,  appre- 
the  proprietor  of  a  varnish  factory,  bending  a  collision,  he  ran  on  his 
which  was  adjacent  to  a.  railway,  to  own  boat;  the  barge  struck  it,  and  a 
set  some  varnish  out  of  doors  in  the  piece  of  timber  torn  off  by  the  col- 
process  of  manufacture,  where  it  was  lision  injured  him.  Held,  that  it 
set  on  fire  by  sparks  from  a  passing  was  plaintiff's  right  and  duty  to 
locomotive,  which  had  a  defective  look  to  the  safety  of  his  boat;  and 
spark  arrester.  The  mere  location  it  was  fbr  the  jury  to  say  whether 
and  use  of  a  railroad  do  not  operate  the  act  was  reasonable  under  all  the 
as  a  prohibition  upon  branches  of  circumstances.  To  same  effect,  see 
industry  which  may  be  endangered  North  Penn.  E.  Co.  v.  Kirk,  90  Pa. 
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§  86.  Plaintiff  not  prejudiced  by  want  of  more  than 
ordinary  care.  —  The  contributory  negligence  of  the 
plaintiff,  when  relied  upon  to  defeat  Ms  recovery,  must 
consist  of  at  least  ordinary  negligence,  that  is,  want  of 
ordinary  care.^"     His  failure  to  take  unusual  care  is  no 

St.  15.  The  case  of  Illinois  Cent.  Ry.  cases  whicli  we  think  sustain  the 
Co.  V.  Siler,  229  111.  390,  82  N.  E.  position  of  the  appellant  we  think 
362,  15  L.  R.  A.  (N.  S.)  819  (1907)  ;  are  wrong  in  principle  and  opposed 
(with  excellent  monographic  note)  to  the  weight  of  authority.  One 
in  a  judicious  review  of  the  authori-  whose  property  is  exposed  to  danger 
ties  admirably  presents  the  weight  of  by  another's  negligence  is  bound  to 
reason  and  authority  in  support  of  make  such  effort  as  an  ordinarily 
the  text.  The  facts  of  the  Siler  prudent  person  would  to  save  it  or 
case  were  substantially  the  same  as  prevent  damages  to  it.  If  in  so  do- 
alleged  in  the  scandalous  Scale  case,  ing,  and  while  exercising  such  care 
which  went  off  on  demurrer.  The  for  his  safety  as  is  reasonable  and 
court  said :  "  The  case  of  Scale  v.  prudent  under  the  circumstances  he 
Ry.  Co.,  65  Tex.  274,  57  Am.  Rep.  is  injured  as  a  result  of  the  negli- 
602,  has  been  cited  by  appellant  and  gence  against  the  effect  of  which  he 
fully  sustains  its  position.  That  is  seeking  to  protect  his  property, 
case  holds  that,  whether  the  de-  the  wrongdoer  whose  negligence  is 
ceased  was  negligent  or  not  in  her  the  occasion  of  the  injury  must  re- 
attempt  to  put  out  the  fire,  it  was  spend  for  the  damages.  It  is  not 
this  attempt,  and  not  the  original  just  that  the  loss  should  fall  on  the 
negligence  of  the  defendant  in  start-  innocent  victim.  We  regard  this  as 
ing  the  flame,  that  was  the  proximate  the  result  of  the  authorities  which 
cause  of  her  death.  This  ease  was  we  have  been  able  to  examine,  aside 
followed  by  the  Missouri  Court  of  from  the  two  above  mentioned  as 
Appeals  in  Logan  v.  Wabash  Ry.  sustaining  the  position  of  appel- 
Co.,  96  Mo.  App.  461,  70  S.  W.  434.  lant.  (Berg  v.  Great  Northern 
In  the  case  of  Chattanooga  Light  Ry.  Co.,  70  Minn.  272,  73  N.  W. 
etc.  Co.  V.  Hodges,  109  Tenn.  331,  648,  68  Am.  St.  Rep.  524;  Liming 
70  S.  W.  616,  60  L.  R.  A.  459,  97  v.  Illinois  Cent.  R.  Co.,  81  la.  246, 
Am.  St.  Rep.  844,  the  injury  re-  47  N.  W.  66;  Glanz  v.  Chicago,  etc. 
suited  from  'an  act  committed  by  Ry.  Co.,  119  la.  246,  93  N.  W.  575; 
the  injured  party  so  obviously  Wasmer  v.  Delaware,  Lackawanna 
fraught  with  peril  as  should  be  suf-  &  Western  R.  Co.,  80  N.  Y.  212,  36 
iicient  to  deter  one  of  reasonable  in-  Am.  Rep.  608;  Page  v.  Bucksport, 
telligence.'  The  court,  while  reversing  64  Me.  51,  18  Am.  Rep.  239"). 
the  judgment  against  the  defendant,  ■■"  The  words  "  ordinary  care  "  are 
said :  '  The  rule  has  been  extended  used  in  almost  every  case  upon  this 
so  as  to  give  the  injured  party  subject,  as,  for  example,  in  Munger 
redress  where  his  effort  to  save  v.  Tonawanda  R.  Co.,  4  N.  Y.  349; 
property  has  been  such  as  a  reason-  Garmon  v.  Bangor,  38  Me.  443; 
ably  prudent  man  would  have  made  Owings  v.  Jones,  9  Md.  108;  Davies 
under    similar    circumstaices.'      The   v.     Mann,     10    Mees.     &    W.     546; 
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defence  to  the  action."''  Substantially  tlie  same  standard 
of  ordinary  care  is  applied  to  the  conduct  of  a  woman  as 
to  that  of  a  man  in  questions  of  contributory  negli- 
gence."°     No  one  can  be  required  to  make  efforts  beyond 


Bridge  v.  Grand  Junct.  R.  Co.,  3  Id. 
244;  Butterfield  v.  Forrester,  II 
East,  60,  and  innumerable  later 
cases.  See,  among  other  cases, 
Priest  V.  Nichols,  116  Mass.  401; 
Peverly  v.  Boston,  136  Id.  366;  Rail- 
road Co.  V.  Jones,  95  U.  S.  439.  Com- 
pare, however,  N.  J.  Express  Co.  v. 
Nichols,  33  N.  J.  Law,  434;  Cronin 
V.  Delavan,  50  Wis.  375;  Phila- 
delphia, etc.  R.  Co.  V.  Boyer,  97  Pa. 
St.  91.  "  The  plaintiff,  in  order  to 
show  that  he  was  in  the  exercise  of 
due  care,  must  prove  that  he  acted 
as  men  of  ordinary  prudence  exer- 
cising this  faculty,  and  possessed  of 
sufficient  sense  and  capacity  to  act 
intelligently,  would  have  acted  under 
similar  circumstances  "  ( per  Devens, 
J.,  Patrick  v.  Pote,  117  Mass.  297). 
"''  So  it  has  been  repeatedly  ad- 
judged, in  cases  involving  the  risk 
of  life  and  limb  (Ernst  v.  Hudson 
River  R.  Co.,  35  N.  Y.  9,  26;  Beisie- 
gel  V.  N.  Y.  Central  R.  Co.,  34  Id. 
622,  628,  632 ;  Fero  v.  Buflfalo,  etc.  R. 
Co.,  22  Id.  209;  Beers  v.  Housatonie 
R.  Co.,  19  Conn.  566;  Bloor  v.  Dela- 
field,  69  Wise.  273,  34  N.  W.  115; 
Bequette  v.  People's  Tr.  Co.,  2  Ore. 
200),  as  well  as  in  cases  involving 
injury  to  property  only  (Newbold  v. 
Mead,  57  Pa.  St.  487;  Bridge  v. 
Grand  June.  R.  Co.,  3  Mees.  &  W. 
244;  Thorogood  v.  Bryan,  8  C.  B.  115; 
Clayards  v.  Dethick,  12  Q.  B.  439; 
Butterfield  v.  Forrester,  II  East,  60; 
Whirley  v.  Whiteman,  I  Head,  610). 
Therefore,  a  vessel  at  anchor,  with 
the  usual  watch  on  deck,  which  suf- 
fered injury  from  another  drifting 
against  her,  was  held  not  to  be  in 
fault,  although,  if  she  had  been  bet- 


ter lighted  and  watched,  she  proba- 
bly could  have  lifted  anchor  in  time 
to  avoid  injury  (The  Clarita,  23 
Wall.  1 ) .  For  other  illustrations  of 
this  rule,  see  Lyons  v.  Erie  R.  Co., 
57  N.  Y.  489 ;  Mark  v.  Hudson  River 
Bridge  Co.,  103  Id.  28;  Evans  v. 
Utica,  69  Id.  166;  Chicago,  etc.  R. 
Co.  v.  Donahue,  75  111.  106;  Cen- 
tralia  v.  Scott,  59  Id.  129;  Elgin  v. 
Eenwick,  86  Id.  498;  Luvenguth  v. 
Bloomington,  71  Id.  238;  Bills  v. 
Ottumwa,  35  la.  107;  Larrabee  v. 
Sewall,  66  Me.  376;  Barstow  v.  Ber- 
lin, 34  Wis.  357;  Krueger  v.  Bron- 
son,  45  Id.  198;  Perkins  v.  Fond  du 
Lac,  34  Id.  435.  "  Slight  negligence 
is  the  want  of  extraordinary  care 
and  prudence,  and  the  law  does  not 
require  of  a  person  injured  by  the 
carelessness  of  others,  the  exercise 
of  that  high  degree  of  caution  as  a 
condition  precedent  to  right  to  re- 
cover "  ( Cremer  v.  Portland,  36  Wis. 
92 ) .  We  have  found  but  one  case  in 
which  a  contrary  opinion  was  even 
intimated  (Hurst  v.  Burnside,  12 
Ore.  520),  and  this  is  a  mere  obiter 


'""Hassenyer  v.  Mich.  Central  R. 
Co.,  48  Mich.  205;  Yarnall  v.  St. 
Louis,  etc.  R.  Co.,  75  Mo.  575 ;  Snow 
V.  Provincetown,  120  Mass.  580;  Fox 
V.  Glastonbury,  29  Conn.  204.  Per- 
mitting a  woman  to  drive  a,  horse 
upon  a  highway  is  not  conclusive  of 
the  plaintiff's  want  of  care  (Cobb  v. 
Standish,  14  Me.  198;  Bigelow  v. 
Rutland,  4  Cush.  247;  Babson  v. 
Rockport,  101  Mass.  93;  Blood  v. 
Tyngsborough,  103  Id.  509).  A  wo- 
man may  be  presumed  to  be  some- 
what   lacking    in    knowledge,    skill, 
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Ms  powers/*^  nor  such  as  must  needs  be  futile. 

§  87.  Ordinary  care  defined.  —  Ordinary  care  does  not 
require  one  absolutely  to  refrain  from  exposing  himself 
to  peril."*  But  it  implies  the  use  of  such  watchfulness 
and  precautions  to  avoid  coming  into  danger,"^  and  such 
effort  to  escape  from  ^^°  or  mitigate  it,  when  actually  in 
danger,  as  a  person  of  ordinary  prudence  would  use  for 
his  own  protection,  under  the  same  circumstances,  in 
view  of  the  danger  to  be  avoided.^"  If  the  danger  is  re- 
dexterity,  steadiness  of  nerve  and  cumatances,  that  he  is  not  using  due 
coolness  of  judgment  in  driving,  so  care"  (Lawless  v.  Connecticut  River 
that  a  person  meeting  her  under  cir-  R.  Co.,  136  Mass.  1 ;  s.  p.,  Thomas 
cumstances  threatening  a  collision  v.  Western  Union  Tel.  Co.,  100  Mass. 
should  govern  his  conduct  with  156;  Mahoney  v.  Metropolitan  R. 
some  regard  to  her  probable  de-  Co.,  104  Id.  73). 
fieiencies  ( Daniels  v.  Clegg,  28  Mich.  ^'°  One  who  unnecessarily  exposes 
33.  Compare  Bloomington  v.  Perdue,  himself  or  property  to  a,  known  dan- 
99  111.  329).  Ashbury  v.  Charlotte,  ger,  assumes  all  the  risks  reasonably 
etc.  Co.,  125  N.  C.  568,  34  S.  E.  654  to  be  apprehended  from  such  a  course 
(1899).  of  conduct   (Mehan  v.  Syracuse,  etc. 

"'Tilley  v.  St.  Louis,  etc.  R.  Co.,    R.   Co.,   73   N.   Y.   585;    Goldstein  v. 
49  Ark.  535,  6  S.  W.  8.  Chicago,  etc.   R.   Co.,   46   Wis.   404; 

"'It  is  not  necessarily  negligence,  Simpson  v.  Keokuk,  34  la.  568; 
as  matter  of  law,  for  one  to  expose  Baltimore,  etc.  R.  Co.  v.  Depew,  40 
his  person  or  property  to  peril  (Dub-  Ohio  St.  121;  Corlett  v.  Leaven- 
lin,  etc.  R.  Co.  v.  Slattery,  L.  R.  3  worth,  27  Kans.  672;  Mansfield,  etc. 
App.  Cas.  1155;  Jeffrey  v.  Keokuk,  Coal  Co.  v.  McEnery,  91  Pa.  St.  185; 
etc.  R.  Co.,  56  la.  546).  If  the  Erie  v.  Magill,  101  Id.  616;  Pitts- 
danger  is  not  so  great  or  imminent,  burgh,  etc.  R.  Co.  v.  Collins,  87  Id.' 
that  a  man  of  ordinary  prudence  405;  Sullivan  v.  Louisville  Bridge 
would  refuse  to  encounter  it,  incur-  Co.,  9  Bush,  81. 
ring  it  is  not  contributory  negli-  ™  Parker  v.  Georgia  Pac.  R.  Co., 
gence  (Stoddard  v.  St.  Louis,  etc.  R.  83  Ga.  539,  10  S.  E.  233. 
Co.,  65  Mo.  514;  Railroad  Co.  v.  ""  Filer  v.  N.  Y.  Central  R.  Co.,  49 
Ogden,  3  Colo.  499 ) .  It  is  not  negli-  N.  Y.  47 ;  Toledo,  etc.  R.  Co.  v.  God- 
gence  per  se  for  one  who  knows  that  dard,  25  Ind.  185.  This  is  sufficient 
there  is  ice  on  the  pavement  to  at-  (Totten  v.  Phipps,  52  N.  Y.  354, 
tempt  to  pass  over  it,  even  at  night  357;  Ganiard  v.  Rochester,  etc.  R. 
(Evans  v.  Utica,  69  N.  Y.  166;  s.  P.,  Co.,  50  Hun,  22,  26;  Clements  v.  La. 
Dewire  v.  Bailey,  131  Mass.  169';  Electric  Co.,  44  La.  Ann.  692,  11  So. 
Weston  V.  N.  Y.  Elevated  R.  Co.,  73  51).  For  instances  of  application  of 
N.  Y.  595).  "  The  fact  that  a  person  the  rules  as  to  ordinary  care  laid 
voluntarily  takes  some  risk  is  not  down  in  the  text,  see  Eppendorf  v. 
conclusive    evidence,    imder    all    cir-    Brooklyn  R.  Co.,  69  N.  Y.  195;  Dou- 


§    87]  CONTEIBUTOEY    NEGLIGENCE.  216 

mote  or  slight,  the  care  required  to  avoid  it  may  be  such 
as  would,  under  other  circumstances,  be  called  slight. 
If  the  danger  is  near  or  extraordinary,  the  care  and 
vigilance  required  to  avoid  it  may  be  such  as,  under  a 
slighter  peril,  might  be  deemed  extraordinary.  Care 
must  be  proportioned  to  the  circumstances."^  In  either 
case,  the  plaintiff  is  bound  to  take  that  degree  of  care 
which  persons  of  ordinary  ^^^  care  and  prudence  are  gen- 
erally accustomed  to  use  under  similar  circumstances, 
but  no  more."*    It  is  not  enough  that  he  should  use  ' '  his 

gan  V.  Champlain,  etc.  Co.,  56  Id.  I;  ""'It  will  not  do  to  substitute  the 

Macauley  v.  New  York,  67  Id.  602 ;  words     "  average     prudence,"     in     a 

Maguire    v.    Middlesex    R.    Co.,    115  charge  to  a  jury   (Marsh  v.  Benton, 

Mass.    239;    Elkins    v.    Boston,    etc.  75    la.    469,    39    N.    W.    713).      But 

R.  Co.,  Id.   190' ;   French  v.  Taunton  the     words     "ordinary     prudence" 

Br.  R.   Co.,   116  Id.   537;    Barton  v.  (Chicago,  etc.  R.  Co.  v.  Spilker,  134 

Springfield,   110  Id.   131;    Marble  v.  Ind.  380,  33  N.  E.  280,  34  Id.  218), 

Ross,  124  Id.  44;  Kennard  V.  Burton,  or    "a    reasonably    prudent    man" 

25  Me.  39;  Noyes  v.  Shepherd,  30  Id.  (Pennsylvania  R.  Co.  v.  McTighe,  46 
173;   Daley  v.  Norwich,  etc.  R.  Co.,  Pa.  St.  316;  Hawley  v.  Chicago,  etc. 

26  Conn.  591;  Williams  v.  Clinton,  R.  Co.,  71  la.  717,  29  N.  W.  787; 
28  Id.  266;  Fox  v.  Glastonbury,  29  Parvis  v.  Philadelphia,  etc.  R.  Co.,  8 
Id.  204;  Philadelphia,  etc.  R.  Co.  v.  Del.  436,  17  Atl.  702)  are  sufficient. 
Long,  75  Pa.  St.  257;  Chicago,  etc.  ^"Cleveland,  etc.  R.  Co.  v.  Terry, 
R.  Co.  v.  Ryan,  70  111.  211;  Augusta,  8  Ohio  St.  570,  581.  Thus,  one  who 
etc.  R.  Co.  V.  Renz,  55  Ga.  126;  passes  along  an  obstructed  highway, 
Central  R.,  etc.  Co.  v.  Perry,  58  Id.  "  is  bound  to  observe  ordinary  care," 
461 ;  Crommelin  v.  Coxe,  30  Ala.  that  is,  such  care  as  a  reasonably 
318;  Gothard  V.  Alabama,  etc.  R.  Co.,  prudent  man,  under  the  ciroum- 
6.7  Id.  114;  Richmond,  etc.  R.  Co.  stances,  would  exercise  to  preserve 
V.  Morris,  31  Gratt,  200;  Indianapo-  himself  from  injury  (Pennsylvania 
lis,  etc.  R.  Co.  V.  Stout,  53  Ind.  143;  R.  Co.  v.  McTighe,  46  Pa.  St.  316; 
Wyatt  V.  Citizens'  R.  Co.,  55  Mo.  Farrer  v.  Greene,  32  Me.  574; 
485;  Norton  v.  Ittner,  56  Id.  351;  Wheeler  v.  Westport,  30  Wis.  392). 
Jeffrey  v.  Keokuk,  etc.  R.  Co.,  56  See  §  375,  post.  No  greater  care  is 
la.  546;  Leavenworth,  etc.  R.  Co.  v.  required  (see  §  519,  post;  Totten  v. 
Rice,  10  Kans.  426 ;  Strong  v.  Sacra-  Phipps,  52  N.  Y.  354 ;  Myers  v. 
mento,  etc.  R.  Co.,  61  Cal.  326.  Chicago,  etc.  Ry.  Co.,  103  Mo.  App. 

"2  Cincinnati,  etc.  R.  Co.  v.  How-  268,  77  S.  W.  149   (1903);   Hone  v. 

ard,  124  Ind.  280,  24  N.  E.  892.  Due  Mammoth   Min.   Co.,   27   Utah,    168, 

care  must  be  exercised  in  advance  of  75  Pac.  381   (1904)  ;   City  of  Spring 

the     injury,     not    merely     "at    the  Valley  v.   Gavin,   81   111.   App.   456; 

time"    (Peoria,   etc.  E.   Co.  v.  Her-  aff'd,    182   111.    232,    54   N.    E.    1035 

man,  39  111.  App.  287.     See  Palmer  (1899);    Chicago,   etc.    Trac.   Co.   v. 

V.  Dearing,  93  N.  Y.  7).  Chugren,    110   111.    App.    545;    aff'd. 
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own  best  judgment."  That  is  not  tlie  proper  test."^ 
Nor,  on  the  other  hand,  is  it  always  necessary  "  to  exer- 
cise the  best  judgment  or  to  use  the  wisest  precau- 
tion. ' '  ^^°  It  is  not  enough  that  the  plaintiff  should  act 
prudently,  in  view  of  the  knowledge  which  he  actually 
had.^"  He  is  responsible  for  his  ignorance  of  that  which 
he  ought  to  have  known."^  Undoubtedly,  these  defi- 
nitions are  all  vague  and  unsatisfactory.^'^"  It  is  not 
possible  to  frame  a  definition  of  "  prudence  "  or  "  ordi- 
nary care,"  which  will  be  perfectly  clear  and  accurate. 
Prudent  men  often  act  imprudently;  and  their  conduct 
then  furnishes  no  standard.^^"     In  special  cases,  it  may 

209  111.  429,  70  N.  E.  573    (1904);  426    (1911);    Missouri,   etc.   Ey.   Co. 

Gile   V.   Bishop   Co.,    184   Mass.   413,  v.  Clayton,   133   S.   W.    (Ark.)    1124 

68  N.  E.  837    (190-3)  ;  Davis  v.  Con-  (1911)  ;  Payne  v.  Oakland  Trac.  Co., 

cord,  etc.  Ry.  Co.,  68  N.  H.  247,  44  113   Pac.    (Cal.  App.)    1074    (1910). 

Atl.   447    (1895);    San  Antonio,  etc.  >»=  Berg  v.  Milwaukee,  83  Wis.  599, 

Ry.    Co.   V.   Lester,   84   S.   W.    (Tex.  53  N.  W.  890;  Liermann  v.  Chicago, 

App.)  401;  see  99  Tex.  214,  89  S.  W.  etc.  R.  Co.,  82  Wis.  286,  52  N.  W.  91. 

752   (1905);  Newport  News,  etc.  Co.  ^==  Lent   v.   N.   Y.   Central,   etc.   R.. 

V.    Bradford,   99   Va.    117,   37   S.   E.  Co.,   120  N.  Y.   467,   24  N.   E.   653. 

807    ( 1901 )  ;    Normile    v.    Wheeling  While   it  is  true  that   "  mere   error 

Trac.   Co.,  57  W.  Va.   132,  49  S.  E.  of  judgment  is  not  negligence,"  the 

103O,  68  L.  R.  A.  901  (1905)  ;  Wash-  danger  of  charging  this  to  a  jury  is 

ington   Mills   v.    Cox,    157    Fed.    634  well    illustrated    by    comparing    the 

(1907)  ;  Morrison  v.  Lee,  113  N.  W.  opposite  fates  of  two  cases  in  which 

(N.  D.)    1025,   13  L.  R.  A.    (N.  S.)  this  was  done:    Hoyt  v.  N.  Y.,  Lake 

650    (1907);    Dickson   v.   Swift   Co.,  Erie,  etc.  R.  Co.,  118  N.  Y.  399,  23 

238   111.   62,   87   N.   E.   59,   aflf'g   142  N.    E.    565,    reversed;    and    McClain 

111.  App.  655    (1908);   Frost  v.  Mo-  v.  Brooklyn  R.  Co.,   116  N.  Y.  459, 

Carthy,  200  Mass.  445,  86  N.  E.  918  22  N.  E.   1062,  aflSrmed. 

(1909);    Ford  v.  Tremont  Lbr.  Co.,  '"Louisville,   etc.   R.   Co.   v.   Hall, 

123  La.  742,  49  So.  492,  22  L.  R.  A.  91  Ala.  112,  8  So.  371. 

(N.  S.)  917   (1909);  Shamp  v.  Lam-  '™  Bradwell  v.  Pittsburgh,  etc.  R.. 

bert,    121    S.    W.     (Mo.    App.)     770  Co.,  153  Pa.  St.  105,  25  Atl.  623. 

(1909);    Laurie    &    Co.    v.    McCul-  "'"See   McGrath  v.   N.  Y.   Central 

lough,  90  N.  E.  (Ind.)   1014  (1910)  ;  R.  Co.,  59  N.  Y.  468. 

Winters  v.   Baltimore,  etc.   Ry.   Co.,  """Whether    plaintiff    was    negli- 

177    Fed.    44,     lOO    C.    C.    A.    462  gent   depended   upon   the   particular 

(1910);    St.   Louis,   etc.   Ry.   Co.  v.  facts      admitted      or      satisfactorily 

Carr    126  S.  W.  (Ark.)  850  (1910) ;  proved  in  the  case.    If  the  facts  thus 

Hovden    v.    Seattle    Elec.    Co.,    180  established     constituted     negligence, 

Fed.    487     ( 1910)  ;     Simmerman    v.  then    whether    they    exhibited    such 

Hills  Creek  Coal  Co.,  54  So.    (Ala.)  conduct    as    an    ordinarily    prudeni^ 
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be,  in  a  large  sense,  prudent  to  take  great  personal  risks, 
for  the  sake  of  a  great  good.  A  surgeon,  called  to  attend 
a  dangerous  case,  might  wisely  leap  off  a  train  in  motion, 
rather  than  be  carried  by  the  station.  One  who  knew 
that  a  mob  was  in  waiting  for  him  at  the  first  station 
might  "  prudently  "  leap  off  before  reaching  it.  But 
common  carriers  are  not  required  to  participate  in  such 
risks.  The  best  test  which  can  be  given  is  the  general 
example  of  men  reputed  to  be  prudent,  when  using  such 
prudence  as  they  have,  with  reference  to  the  protection 
of  themselves  or  others  from  the  effects  of  the  defend- 
ant's acts. 

§  88.  Care  required  of  infirm.  —  The  plaintiff's  own 
condition  may  be  such  as  to  seriously  modify  his  duty 
with  regard  to  self-preservation.  If  he  is  in  the  prime 
of  life,  active,  alert,  vigorous,  far-sighted  and  clear- 
headed, he  may,  without  imprudence,  take  what  might 
theoretically  be  considered  a  certain  amount  of  risk,  since 
he  would  be  almost  absolutely  certain  to  place  himself  in 
no  actual  danger  thereby.  On  the  other  hand,  if  he  is  old 
or  infirm,  lame,  sick  or  weak,  or  even  if  he  has  dim  sight, 
or  is  for  any  reason  apt  to  lose  his  presence  of  mind 
under  the  appearance  or  sight  of  danger,  he  would  not 
be  justified  in  taking  a  risk  which  would  be  nothing  to  a 
vigorous  and  far-sighted  man."^  Thus  it  would  often 
be  gross  negligence  for  a  decrepit  or  lame  person  to  cross 
a  street  railway  within  the  same  distance  of  an  approach- 
ing car  at  which  a  person  of  ordinary  health  and  strength 

man  might  reasonably  be  expected  "'  Deceased  was  killed  in  the  fore- 
to  indulge  in  or  not,  it  was  none  the  noon  of  the  day  on  a  railway  which 
less  negligence.  The  most  prudent  ran  through  his  farm.  He  was  sixty 
men  are  not  always  exempt  from  years  of  age,  decrepit,  hard  of  hear- 
carelessness ;  and,  when  actually  ing,  and  of  defective  sight,  and  was 
negligent,  the  law  attaches  the  same  seen  just  before  the  accident  walk- 
consequence  to  their  negligent  con-  ing  at  a,  moderate  gait  along  the 
duct  as  to  similar  conduct  in  others  "  railroad  and  on  the  trestle,  where  he 
(per  Mitchell,  J.,  Pennsylvania  Co.  was  killed  by  a  coming  train.  Held 
V.  Marion,  104  Ind.  239,  3  N.  E.  that,  under  the  facts  and  circum- 
874).  stances,  he  was  guilty  of  such  con- 
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would  have  a  right  to  cross  without  hesitation.  In  other 
words,  every  person  must  use  that  degree  of  care  which 
prudent  persons  of  his  class,  taking  all  circumstances 
into  account,  including  health,  strength  and  habits  of 
body  and  of  mind,  would  use,"^  when  acting  prudently. 
Negligence  is  not  imputed  to  persons  bereft  of  their 
senses,  as  the  deaf  or  the  blind,  on  account  of  their  fail- 
ure to  use  senses  which  they  have  not.  But  if  such  a 
person,  knowing  his  incapacity,  needlessly  places  himself 
in  a  position  in  which  danger  is  probable,  without  means 
on  his  part  to  avert  it,  that  is  negligence.^'^^  The  in- 
capacity of  such  a  person  to  use  care  in  one  direction 
imposes  on  him  the  duty  of  exercising,  for  his  own  pro- 
tection, a  degree  of  care  in  other  directions  that  will,  as 
far  as  possible,  compensate  for  his  impaired  senses  or 
other  disability."* 

tributory  negligence   as  to  preclude  ing  trains    (Illinois   Central   E,.   Co. 

a   recovery    (Maloy  v.   Wabash,  etc.  v.    Buekner,    28    111.    299;     Ormsbee 

R.  Co.,  84  Mo.  270).  v.  Boston,  etc.  R.  Co.,  14  R.  I.  102; 

"^  So  held,  as  to  persons  partially  Birmingham,  etc.  R.   Co.  v.  Bowers, 

blind   (Peach  v.  Utica,  10  Hun,  477;  110  Ala.  328,  20  So.  345;  Galveston, 

compare  Davenport  v.  Euckman,   37  etc.    R.    Co.    v.    Ryon,    80    Tex.    59, 

N.  Y.  568),  or  having  poor  and  weak  15   S.   W.   588).     Deafness   calls   for 

eyesight    (Winn  v.  Lowell,    1   Allen,  increased    vigilance    with    the    eyes 

177;     see    Sleeper    v.    Sandown,    52  (Cleveland,   etc.   R.   Co.   v.   Terry,   8 

N.  H.  244),  or  extremely  aged  (Cen-  Ohio  St.  570;   International,  etc.  R. 

tralia  v.  Krouae,  64  111.  19).     As  to  Co.  v.  Garcia,  75  Tex.  583,  13  S.  W. 

the    care    required    of    such    persons  223).     To  same  effect,  Fenneman  v. 

when    traveling   on    a    highway,    see  Holden,  75  Md.   1,  22  Atl.   1049. 
§  375,  post;  or  when  crossing  a  rail-        "*  Hayes  v.  Michigan,  etc.  R.  Co., 

road  track,  see  §  481,  post.  Ill  U.  S.  228;  Central,  etc.  R.  Co.  v. 

"■=  Deafness  does  not  furnish  an  ex-  Feller,  84  Pa.  St.  226 ;  Winn  v.  Low- 
cuse  for  the  negligence  of  one  who,  ell,  1  Allen,  177;  Cleveland,  etc.  R. 
when  about  to  cross  a  track,  saw  Co.  v.  Terry,  8  Ohio  St.  570;  Chi- 
smoke  of  locomotive,  but  without  cago,  etc.  R.  Co.  v.  Miller,  46  Mich, 
stopping  to  find  out  which  way  it  532;  Lake  Shore,  etc.  R.  Co.  v.  Mil- 
was  coming,  drove  on  and  was  in-  ler,  25  Id.  279;  Morris,  etc.  R.  Co.  v. 
jured  (Purl  v.  St.  Louis,  etc.  R.  Co.,  Haslan,  33  N.  J.  Law,  147;  Kew 
72  Mo.  168).  Compare  Zimmerman  Jersey  Trans.  Co.  v.  West,  32  Id.  91; 
V.  Hannibal,  etc.  R.  Co.,  71  Id.  476.  Chicago,  etc.  R.  Co.  v.  Triplett,  38 
In  crossing  a  railroad  track,  it  is  111.  482;  Terre  Haute,  etc.  R.  Co.  v. 
neo'ligence  for  a  deaf  person  not  to  Graham,  46  Ind.  239;  Cogswell  v. 
keep  a  sharp  lookout  for  approach-  Oregon,    etc.    R.    Co.,    6    Ore.    417; 
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§  88a.  Traveler  suffering  from  mental  or  physical 
infirmity.  —  While  it  is  a  correct  legal  proposition  that 
one  suffering  from  mental  or  physical  infirmity  is  only 
required  to  use  ordinary  care  to  avoid  accidents,  yet,  as 
seen  in  the  preceding  section,  ordinary  care  in  his  case 
imposes  upon  him  an  increased  amount  of  care,  pro- 
portioned to  his  disability,  to  overcome  the  greater  lia- 
bility to  accidents  incurred  on  that   account.^"^      The 


Laieher  v.  New  Orleans,  etc.  R.  Co., 
28  La.  Ann.  320;  Purl  v.  St.  Louis, 
etc.  R.  Co.,  72  Mo.  168;  Simms  v. 
South  Carolina  R.  Co.,  26  S.  C.  490, 
3  S.  E.  301;  Worthington  v.  Mencer, 
96  Ala.  310,  11  So.  72  [dull  intel- 
lect]. It  is  gross  negligence  in  a 
blind  person  to  attempt  to  cross  a 
network  of  railroad  tracks  unat- 
tended, when  he  knows  that  trains 
are  passing  to  and  fro  (Florida  Cen- 
tral, etc.  R.  Co.  V.  Williams,  37  Fla. 
406,  20  So.  558). 

'°°  A  finding  of  contributory  neg- 
ligence has  been  sustained,  where 
the  plaintiflf  was  old,  of  defective 
sight  and  knew  of  the  defective  con- 
dition of  the  sidewalk  (Garbanati 
V.  City  of  Durango,  30  Cal.  358,  70 
Pac.  686  (1902).  In  such  case  con- 
tributory negligence  is  a  question 
for  the  jury  (Yeager  v.  Incorpo- 
rated Town  of  Spirit  Lake,  115  la. 
593,  88  N.  W.  1095  (1902).  Where 
the  plaintiff  was  lame  and  old  he 
should  use  more  care  than  required 
of  a.  normal  person  (Smart  v.  Kan- 
sas City,  91  Mo.  App.  586  (1902). 
A  blind  person  has  a  right  to  as- 
sume that  a  sidewalk  apparently 
safe  is  so  In  reality  (Carter  v.  Vil- 
lage of  Nunda,  66  N.  Y.  Supp.  1059, 
55  App.  Div.  501  (1900).  When  a 
blind  man  fell  into  a  ditch  it  was 
not  error  to  refuse  to  instruct  that 
it  was  negligence  for  him  to  use  the 
street  without  an  attendant  unless 
he  constantly  felt  the  way  with  his 


staff  (Foy  v.  City  of  Winston,  126 
N.  C.  381,  35  S.  W.  609  (1896).  In 
case  of  a,  blind  person  injured  on 
the  street,  unattended,  held,  he  was 
rightfully  there  and  a  charge  on 
contributory  negligence  in  terms  of 
ordinary  care,  was  correct,  the  court 
stating  that  the  fact  that  he  was 
blind  was  to  be  considered  by  the 
jury  in  determining  what  was  ordi- 
nary care  in  his  case;  and  the  re- 
fusal of  the  court  to  charge  that  he 
should  have  "  exercised  a  higher  de- 
gree of  care  and  caution  than  a 
person  ordinarily  would  be  ex- 
pected or  required  to  use  had 
he  full  possession  of  his  senses," 
sustained  (Hill  v.  City  of  Glen- 
wood,  124  la.  479,  100  N.  W. 
522  (1904).  To  the  same  effect  in 
case  of  one  with  a  club  foot  climb- 
ing between  cars  blocking  the  street. 
(Texas,  etc.  R.  v.  Bean,  119  S.  W., 
328  (1909).  Greater  care  required, 
of  a  deaf  person  approaching  a  rail- 
way crossing  than  of  one  in  full  pos- 
session of  his  senses  (Toledo,  etc.. 
Ry.  V.  Hammett,  220  111.  9,  77  N.  E. 
72  (1906).  To  hold  one  to  a  degree- 
of  care  of  persons  partially  deaf,  at 
a  railway  crossing,  it  must  appear 
that  he  was  aware  of  his  infirmity 
(Baltimore,  etc.  Ry.  Co.  v.  Van 
Horn,  21  Ohio  Cir.  Ct.  R.  337,  12; 
Ohio  C.  D.  106  (1898).  A  deaf  man 
at  a  railway  crossing  is  only  re- 
quired to  look  to  the  extent  neces- 
sary   in    the    exercise    of    ordinary,^ 
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proposition  is  most  frequently  illustrated  in  tlie  case  of 
such  persons  using  the  streets  and  sidewalks  of  a  city  as 
highways  or  in  passing  over  public  crossings.  Generally, 
they  have  the  same  right  to  use  such  highways  as  others, 
but  in  doing  so  must  exercise  an  increased  degree  of  care, 
that  is  such  care  as  persons  of  ordinary  prudence,  so 
afflicted,  would  use  under  like  circumstances.  Cities  and 
towns  are  generally  responsible  for  maintaining  their 
streets  and  sidewalks  in  such  reasonably  safe  condition 
that  they  may  be  used  with  reasonable  safety  by  travel- 
ers exercising  ordinary  care.  The  proposition  is  the 
same  as  in  any  other  case ;  if  the  act  be  so  obviously  neg- 
ligent that  reasonable  minds  cannot  differ,  negligence 

care  (Osteen  v.  Southern  Ey.  Co.,  more  alert  in  the  use  of  his  other 
76  S.  C.  368,  57  S.  E.  196  (1907).  senses  (Adams  v.  Boston,  etc.  Ry. 
Instruction  that  a  deaf  person  at  a  101  Mass.  486,  78  N.  E.  117  (190i6). 
railway  crossing  must  exercise  great  To  the  same  effect,  Lyons  v.  Bay 
caution  in  the  use  of  his  remaining  City,  etc.  Ry.  Co.,  115  Mich.  114, 
senses  to  avoid  danger  correctly  73  N.  W.  139  (1897).  A  deaf  per- 
stated  the  law  (Hummer's  Ex.  v.  son  walking  along  a  street  railway 
Louisville,  etc.  Ry.  Co.,  32  Ky.  L.  R.  track  is  guilty  of  negligence  in  not 
1315,  108  S.  W.  885  (1908).  One  providing  against  injury  by  looking 
partially  deaf  who  failed  to  look  for  as  often  as  may  be  necessary  (Aid- 
train  at  crossing  when  it  might  have  rich  v.  St.  Louis  Trans.  Co.,  101 
teen  seen  for  half  a  mile,  held  guilty  Mo.  App.  77,  74  S.  W.  386  (1903). 
of  contributory  negligence  as  mat-  To  the  same  effect.  Shanks  v.  Spring- 
ter  of  law  (Williams  v.  Chicago,  etc.  field  Traction  Co.,  Id.  See  In- 
Ry.  Co.,  117  N.  W.  (la.)  956  (1908).  ternational,  etc.  Ry.  Co.  v.  Garcia, 
One  old  and  deaf  walking  along  the  75  Tex.  583,  13  S.  W.  223  (1889); 
street  parallel  to  a  railway  track  Thompson  v.  Salt  Lake,  etc.  Ry. 
turning  to  cross  the  track  was  Co.,  16  Utah,  281,  52  Pac.  92,  67 
struck  and  killed.  He  did  not  look  Am.  St.  Rep.  621,  40  L.  R.  A.  172 
towards  the  car  though  he  could  (1898);  Houston,  etc.  Ry.  Co.  v. 
have  seen  it  for  a  distance  of  550  O'Donnell,  99  Tex.  636,  92  S.  W. 
feet.  Held,  not  to  warrant  a  finding  409  (1906).  "The  standard  of  care 
that  decedent  was  free  from  con-  of  one  suffering  from  disability  is 
tributory  negligence  (Beem  v.  Tama,  the  same  as  in  any  other  case,  but 
etc.  Elec.  Ry.,  etc.  Co.,  104  la.  563,  he  is  required  to  put  forth  the 
73  N.  W.  1045  (189-8).  One  old  and  greater  effort  to  attain  such 
very  deaf  walking  along  a  street  standard"  (Keith  v.  Worcester,  etc. 
railway  track,  not  looking  for  ap-  Ry.  Co.,  82  N.  E.  (Mass.)  689; 
proaching  cars,  held,  guilty  of  con-  Same  v.  Inhabitants  of  Millbury, 
tributory  negligence;  his  deafness  Id.  (1907). 
made  it  incumbent  upon  him  to  be 
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will  be  assumed  by  the  court ;  as  if  one 's  infirmities  are 
so  great  tbat  his  attempt,  unassisted,  to  use  such  high- 
ways at  all  is  obviously  negligent."^ 

ii  jf  "  *  *  *  Qjie  "is  so  absolutely  devoid  of  in- 
telHgence  as  to  be  unable  to  apprehend  apparent  danger, 
and  to  avoid  exposure  to  it,  he  cannot  be  said  to  have 
been  guilty  of  negligence  because  he  was  incapable  of 
exercising  care.  When  the  mere  negligence  of  another 
causes  or  contributes  to  the  injury  of  a  person  who  is 
mentally  incompetent  to  such  a  degree,  if  the  conduct  of 
the  injured  person  would  have  avoided  his  claim  to  relief, 
if  he  had  been  capable  of  exercising  care  in  his  own  be- 
half, the  person  inflicting  the  injury  is  not  to  be  held  to 
a  liability  which  would  not  have  been  incurred  under  the 
same  circumstances  in  favor  of  a  person  of  ordinary 
capacity,  unless  he  had  notice  of  the  injured  person's 
mental  deficiency,  and  of  his  consequent  helplessness  and 
peril  in  the  circumstances  in  which  he  was  placed.^"  A 
learned  writer  on  Negligence  in  commenting  on  this  case 
says :  "  The  jury  ought  to  be  possessed  of  the  real  facts, 
including  the  age,  condition,  the  knowledge,  the  experi- 
ence and  capacity  of  the  person  injured,  and  then  ought 
to  be  allowed  to  say  whether,  under  all  the  circumstances, 
he  acted  reasonably  or  unreasonably;  and  this  in  point 
of  fact,  is  the  theory  upon  which  nearly  all  the  cases  are 
tried.""' 

§  89.  This  section  has  been  transferred  and  becomes  a 
part  of  §  185. 

§  90.  Duty  of  looking  and  listening.  —  One   of  the 

most  familiar  applications  of  the  rule  requiring  ordinary 
care  to  avoid  injury  is  the  requirement  that  the  plaintiff 
should  have  used  watchfulness  to  discover  the  approach 

iM  Florida   Cent.   Ry.  v.   Williams,  also,  Houston,  etc.  Ey.  Co.  v.  Symp- 

37  Fla.  406,  20  So.  558   (1897).  kins,    54    Tex.    615,     38     Am.     Rep. 

'"  Worthington  v.  Meneer,  96  Ala.  623. 

310,  315,  316,  11  So.  72  (1893).    See,  ^"» Thompson  on  Negligence,  §  338. 
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of  dangers  wHcli  might  reasonably  be  apprehended,  or, 
as  it  is  usually  expressed,  that  "  he  must  look  and 
listen."  Innumerable  illustrations  of  this  rule  will  be 
found  in  railroad  cases."^  The  mere  existence  of  a  rail- 
road track  is  sufficient  to  put  one  on  notice  to  protect 
himself  from  locomotives  and  trains  liable  to  pass."" 

""§§  472-478,  post.  Thus,  no  re-  912;  Union  Pacific  R.  Co.  v.  Adams, 
covery  can  usualy  be  had  for  in-  33  Kans.  427;  Durbin  v.  Oregon  R. 
juries  sufifered  by  one  who,  without  Co.,  17  Ore.  5,  17  Pac.  5.  See  §§ 
looking  carefuly  both  ways  along  472,  476,  post.  These  are  but  ex- 
the  track  of  a  railroad,  walked  or  amples,  from  hundreds  of  cases. 
drove  across  or  along  it,  and  was  More  are  given  under  chap.  XXI. 
run  over  by  a  train  (Schofleld  v.  A  large  collection  is  given  in  Patter- 
Chicago,  etc.  R.  Co.,  114  U.  S.  615;  son  on  R.  R.  Accidenct  Law,  168  and 
Railroad  Co.  v.  Houston,  95  Id.  697;  Beach,  Contr.  Negl.  (2d  ed.),  §  181. 
Allerton  v.  Boston  &  M.  R.  Co.,  146  Exceptions  to  the  rule  are  stated  in 
Mass.  241,  15  N.  E.  621;  Wilds  v.  Dolan  v.  Delaware  Canal  Co.,  71 
Hudson  River  R.  Co.,  24  K.  Y.  430;  N.  Y.  285;  McGovern  v.  K.  Y.  Cen- 
Steves  V.  Oswego,  etc.  R.  Co.,  18  Id.  tral  R.  Co.,  67  Id.  417;  Jewett  v. 
422;  Wendell  v.  N.  Y.  Central,  etc.  Klein,  27  N.  J.  Eq.  550;  Chicago, 
R.  Co.,  91  Id.  420;  Nash  v.  Same,  125  etc.  R.  Co.  v.  Lee,  87  HI.  454.  See 
Id.  715,  26  N.  E.  266;  Ellis  v.  Lake  §§  477,  478,  post.  And  the  rule  does 
Shore,  etc.  R.  Co.,  138  Pa.  St.  506,  21  not  apply  with  the  same  strictness 
Atl.  140;  Penn.  R.  Co.  v.  Leary,  56  to  city  street  railroads,  having  no 
N.  J.  Law,  705,  29  Atl.  678;  Hearne  exclusive  right  of  way  (Robbins  v. 
V.  Southern  Pac.  R.  Co.,  50  Cal.  482;  Springfield  R.  Co.,  165  Mass.  30,  42 
Zeigler  v.  Railroad  Co.,  5  S.  C.  221;  N.  E.  334;  Consol.  Traction  Co.  v. 
Metropolitan  R.  Co.  v.  Johnson,  90  Scott,  58  N.  J.  Law,  682,  34  Atl. 
Ga.  500,  16  S.  E.  49;  Chicago,  etc.  1094).  On  the  general  duty  to  look 
R.  Co.  V.  Harwood,  80  111.  88;  Lake  and  listen,  see  also  Gulf,  etc.  Ry. 
Shore,  etc.  R.  Co.  v.  Hart,  87  Id.  529;  Co.  v.  Shieder,  88  Tex.  152,  30  S.  W. 
New  Orleans,  etc.  R.  Co.  v.  Mitchell,  902,  28  L.  R.  A.  538  (1895);  Gal- 
52  Miss.  808;  Grostick  v.  Detroit,  veston,  etc.  Co.  v.  Ryon,  80  Tex.  59, 
etc.  R.  Co.,  90  Mich.  594,  51  N.  W.  15  S.  W.  588  (1891);  Houston,  etc. 
667;  Louisville,  etc.  R.  Co.  v.  Stom-  Ry.  Co.  v.  Kauffman,  46  Tex.  App. 
mel,  126  Ind.  35,  25  N.  E.  863 ;  Lesan  72  (1907);  International,  etc.  Ry. 
V.  Main  Central  R.  Co.,  77  Me.  85;  Co.  v.  Edwards,  lOO  Tex.  22,  93 
Maryland  Central  R.  Co.  v.  Neubeur,  S.  W.  106  (1906). 
62  Md.  391 ;  Louisville,  etc.  R.  Co.  ™  Glenn  v.  Norfolk,  etc.  Ry.  Co., 
V.  Crawford,  89  Ala.  240,  8  So.  243;  128  N.  C.  184,  38  S.  E.  812  (1900)  ; 
Galveston,  etc.  R.  Co.  v.  Broclten,  Savage  v.  Southern  Ry.  Co.,  103  Va. 
59  Tex.  71;  Delaney  v.  Milwaukee,  422,  49  S.  E.  484  (1904);  Bram- 
etc.  R.  Co.,  33  Wis.  67;  Nixon  v.  mer's  Admr.  v.  Norfolk,  etc.  Ry.  Op., 
Chicago,  etc.  R.  Co.,  84  la.  331,  104  Va.  50,  51  S.  E.  211  (1905); 
51  N.  W.  157 ;  Carney  v.  Chicago,  Cleveland,  etc.  Ry.  Co.  v.  Penketh, 
etc.  R.  Co.,  46  Minn.  220,  48  N.  W.  27    Ind.    App.    210,    60   N.    E.    1095 
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And  to  convict  one  wrongfully  walking  thereon  of  con- 
tributory negligence  it  is  not  necessary  to  show  that 
locomotives  and  trains  were  liable  to  pass  at  any  time; 
and  the  fact  that  the  plaintiff  did  not  know  it  is  im- 
material."^ But  while  it  is  generally  true  that  it  is  one 's 
duty,  even  when  rightfully  using  a  railway  track  or 
crossing,  to  look  and  listen,  it  has  been  held  it  is  not 
negligence  per  se  not  to  look  or  listen  where  one  has  rea- 
sonable cause  to  believe  he  is  in  no  danger ;  "^  but  in  the 
absence  of  such  reasonable  cause  to  believe  there  is  no 
danger,  it  has  been  held  negligence  per  se  to  fail  to  keep 
a  lookout  and  to  listen."^  And  in  some  jurisdictions, 
though  the  duty  generally  to  look  and  listen  is  recog- 
nized, it  is  also  generally  held  error  to  so  instruct  the 
jury  because  an  invasion  of  the  province  of  the  jury  in 
determining  the  question  of  contributory  negligence, 
which  must  be  determined  with  reference  to  the  facts  in 
the  particular  case."*  One  approaching  a  railway  cross- 
ing at  night  cannot  excuse  his  failure  to  exercise  care 
for  his  own  safety,  as  by  looking  when  the  headlight  of 
the  locomotive  was  in  plain  view,  because  the  required 
signals  were  not  given.""     But  the  rule  denying  a  right 

( 1901 )  ;   Hook  v.  Missouri  Pao.  Ey.  205 ;    Kansas    City,    etc.    R.    Co.    v. 

Co.,    162    Mo.    569,    63    S.    W.    360  Cook,  66  Fed.  115,  13  C.  C.  A.  364, 

(1901);    Louisville,   etc.   Ry.   Co.   v.  28  L.  R.  A.  181. 

Sclimetzer,  94  Ky  424,  22  S.  W.  603  ™  It  is  not  negligence  per  se  for 

(1893)  ;   Chesapeake,  etc.  Ry.  Co.  v.  one  not  aware  of  the  approach  of  a 

Parrow,   106  Va.   137,  55   S.   E.   569  train  to  attempt  to  cross  the  track 

( 1907 ) .  without  stopping,  looking  and  listen- 

™  Louisville,   etc.   Ry.   Co.   v.   Mc-  ing   (Bryson  v.  Southern  Ry.,  3  Ga. 

Clish,  115  Fed.  268,  53  C.  C.  A.  60  App.    407,    59    S.    E.    1124     (1908). 

(1902).  Failure    to    look    and    listen    is    not 

"=  Bradford    v.    Boston,    etc.    Ry.  negligence  per  se;  whether  an  ordi- 

Co.,   160  Mass.   392,   35   N.   E.   1131  narily  prudent  person  would  have  so 

(1894).  failed    under    the    circumstances    of 

""  Jordan  v.  Chicago,  etc.  R.  Co.,  the  particular  case,  is  a  question  for 

58  Minn.  8,  59  N.  W.  633,  49  Am.  the  jury  (Missouri,  etc.  Ey.  v.  Wall, 

St.    Rep.    486;    Heffinger   v.   Minne-  11  S.  W.  (Tex.  App.)  453  (190'8). 

apolis,  etc.  E.  Co.,  43  Minn.  503,  45  "=  International  &  G.  N.  Ewy.  Co. 

N.   W.    1131;    Northern  Pac.  E.   Co.  v.   Edwards,   100  Tex.   22,  93   S.  W. 

V.  Jones,   144  Fed.  47,  75   C.  C.  A.  106   (1906). 
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of  action  for  negligence,  in  cases  in  whicli  the  plaintiff, 
by  simply  looking,  would  have  avoided  the  injury,  is  one 
of  wide  application.  Thus,  one  who,  in  consequence  of 
not  looking,  steps  over  the  edge  of  a  sidewalk,^^"  or  a 
hoist-way,"^  or  otherwise  fails  to  use  proper  watchful- 
ness,"' cannot  recover  for  such  injuries.  But  contribu- 
tory negligence  is  not  imputable  to  any  one  for  failing 
to  look  out  for  a  danger  which  he  has  no  reasonable 
cause  to  apprehend."® 


§  91.  Effect  of  defendant's  advice  or  invitation. — 

Where  the  relation  between  the  parties  is  such  that  it  is 
the  duty  of  the  defendant  to  care  for  the  plaintiff's 
safety,  and  the  situation  is  such  that  the  plaintiff  has  a 
right  to  look  to  the  defendant,  his  agents  or  servants,  for 
direction,  advice  or  instruction  in  a  matter  involving 


"'  One  who,  while  walking  on  a 
sidewalk,  five  feet  wide,  in  the  en- 
joyment of  sufficient  light  and  eye- 
sight, stepped  off  into  a  ditch  and 
was  injured,  cannot  recover  (Mc- 
Laury  v.  McGregor,  54  la.  717;  s.  P., 
Hutton  V.  Windsor,  34  Upp.  Canada 
[Q.  B.],  487;  see  Zettler  v.  Atlanta, 
6G  Ga.   195). 

"'Brenstein  v.  Mattson,  10  Daly, 
336. 

"'Plaintiff,  while  riding  in  one 
buggy  and  looking  and  talking  to 
persons  in  another,  drove  into  a 
child's  swing  suspended  between  the 
sidewalk  and  the  traveled  part  of 
the  street.  Held,  contributory  neg- 
ligence (Tuffree  v.  State  Centre,  57 
la.  538).  One  who,  without  neces- 
sity, joins  a  crowd  leaving  a  ferry- 
boat, which  is  so  dense  as  to  pre- 
vent his  seeing  where  he  treads,  and 
whose  foot  is  caught  between  the 
boat  and  the  dock,  is  guilty  of  con- 
tributory negligence  ( Dwyer  v.  N.  Y., 
Lake  Erie,  etc.  E.  Co.,  47  N.  J. 
Law,  9;  s.  c.  on  second  trial,  7  Atl. 
[Law  of  Neg.    Vol.  I  —  15] 


417;  s.  c,  without  opinion,  48  N.  J. 
Law,  373);  but  not  so  if  he  was 
unexpectedly  surrounded  by  the 
crowd  (Id.).  A  boy  was  riding  on 
the  runners  of  a  sleigh.  He  sud- 
denly dropped  from  the  sleigh  with- 
out looking  behind  him,  and  a 
horse,  which  was  following  behind, 
struck  him.  Held,  contributory 
negligence  (Messenger  v.  Dennie, 
137  Mass.  197 ) .  As  to  duty  to  look 
before  and  behind  while  driving,  see 
§  654,  post. 

"°Langan  v.  St.  Louis,  etc.  R.  Co., 
72  Mo.  392;  Moulton  v.  Aldrich,  28 
Kans.  30O  [not  bound  to  prepare  for 
runaway  horse] ;  plaintiff's  failure 
to  look  for  a  defect  due  to  defend- 
ant's negligence,  and  unsuspected  by 
him,  is  not  contributory  negligence 
per  se,  but  is  for  the  jury  (Gillespie 
V.  Newburgh,  54  N.  Y.  468).  s.  p., 
Bradford  v.  Boston  &  M.  R.,  160 
Mass.  392,  35  N.  E.  1131  [mailbags 
thrown  from  trains] ;  Pullman  Pal- 
ace Car  Co.  V.  Laack,  143  111.  242, 
32  N.  E.  285. 
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such  safety,  the  plaintiff  may  often  be  deemed  to  have 
used  ordinary  care  for  his  safety  when  acting  under 
such  direction,  advice,  instruction  or  invitation  even 
though,  but  for  that  circumstance,  his  conduct  would  be 
deemed  clear  evidence  of  negligence.^^" 


"°  Lewis  V.  Delaware,  etc.  Co.,  145 
N.  Y.  50«,  40  N.  E.  248;  Filer  v.  N.  Y. 
Central  R.  Co.,  49  N.  Y.  47;  Mc- 
Intyre  v.  K.  Y.  Central  R.  Co.,  37 
Id.  287 ;  Foy  v.  London,  Brighton, 
etc.  R.  Co.,  18  C.  B.  (N.  8.)  225; 
Cincinnati,  etc.  R.  Co.  v.  Carper,  112 
Ind.  26,  13  N.  E.  122  [following 
train  conductor's  directions  as  to 
alighting  from  train] ;  Irish  v. 
Northern  Pac.  R.  Co.,  4  Wash. 
St.  48,  29  Pac.  845.  See,  also, 
Louisville,  etc.  R.  Co.  v.  Wood,  113 
Ind.  544,  14  N.  E.  572.  These  cases 
limited  in  Solomon  v.  Manhattan 
R.  Co.,  103  N.  Y.  437,  9  N.  E.  430. 
Passenger  may  rely  on  carrier's  su- 
perior knowledge  or  judgment  and 
that  of  his  agents  or  servants, 
"  provided  she  took  no  more  risk  in 
getting  off  the  train  than  a  prudent 
person  would  have  taken  under  the 
circumstances "  ( St.  L.,  etc.  Ry. 
Co.  V.  Baker,  67  Ark.  941  ri90O). 
"  The  direction,  invitation  or  assur- 
ance of  safety  given  by  servant  of 
the  company  may  so  qualify  the 
plaintiff's  act  as  to  relieve  it  of  tBe 
quality  of  negligence  which  it  would 
otherwise  have  *  *  ♦  _  One 
who  obeys  the  instructions  of  an- 
other, upon  whose  assurance  he  has 
a  right  to  rely,  cannot  be  charged 
with  contributory  negligence  at  the 
instance  of  such  other,  in  an  action 
for  injuries  received  in  attempting 
to  follow  out  the  instructions " 
(Chicago,  etc.  Ry.  Co.  v.  Winters, 
175  111.  293,  51  S.  E.  901  (1898). 
See,  also,  Pennsylvania,  etc.  Co.  v. 
McCaffery,  173  111.  169,  50  N.  E.  713 
(1898).       "It     is     not     negligence 


per  se,  or  as  matter  of  law,  for  a 
passenger  to  alight  from  a  moving 
train  on  the  invitation  of  carrier's 
agent,  unless  the  circumstances  are 
such  as  to  make  the  danger  of  alight- 
ing obvious  to  a  person  of  ordinary 
prudence  and  senses "  ( Cooper  v. 
Georgia,  etc.  Ry.  Co.,  56  S.  C.  91, 
34  S.  E.  16  (1898).  But  information 
given  that  the  train  is  to  be  taken 
from  the  other  side  of  the  track 
does  not  amount  to  assurance  that 
it  is  safe  to  cross  over  (Roberts  v. 
N.  Y.,  etc.  Ry.  Co.,  175  Mass.  296, 
56  N.  E.  559  (1900).  Standing  on 
platform  of  a  crowded  street  car 
with  implied  permission  of  con- 
ductor, after  fare  has  been  accepted, 
is  not  itself  contributory  negligence; 
it  is  a  question  for  the  jury  (Ginna, 
v.  Second  Ave.  Ry.  Co.,  67  N.  Y. 
596  (1876).  In  case  of  one  travel- 
ing with  cattle  and  allowed  to  ride 
on  the  top  of  car  when  being 
switched  to  slaughter  house,  the  de- 
fendant asked  a  charge  on  contribu- 
tory negligence,  which  was  thus 
modified  by  the  court,  "  But  if  the 
jury  find  that  the  defendants  by 
their  conduct  had  held  out  their 
employees  to  plaintiff  as  authorized 
to  consent  to  his  being  carried  on 
the  train  with  his  cattle,  and  such 
employees  consented,  then  there  will 
be  consent  by  the  corporation."  This 
charge  sustained  in  opinion  by  Mc- 
Cormick,  Cir.  J.,  Pardee,  Cir.  J., 
dissenting  (New  Orleans,  etc.  Ry. 
Co.  V.  Thomas,  60  Fed.  379,  23  U.  S. 
App.  37,  9  C.  C.  A.  29  (1894). 
Where  the  plaintiff  went  on  plat- 
form    at     invitation     of     conductor. 
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Thus,  where  the  gates  at  a  railroad  crossing  are,  as  a 
rule,  closed  when  trains  are  near,  the  fact  that  they  are 
open  dispenses  with  the  usual  obligation  to  look  and 
listen.^^^  Much  more  is  this  the  ease,  where  the  man  in 
charge  signals  the  train  to  proceed."^  But,  in  order  to 
justify  the  plaintiff's  conduct  under  circumstances  other- 
wise questionable,  it  must  appear  that  the  invitation  or 
advice  actually  proceeded  from  the  defendant  or  some 
agent  for  whose  act  he  was,  at  least  apparently,  respon- 
sible ;  ^^^  and  even  then  such  advice  will  not  be  a  suffi- 
cient excuse,  if  the  defendant  was  clearly  not  as  well 
aware  of  the  actual  danger  as  the  plaintiff  was,  or  if,  the 
advice  being  given  only  by  an  agent  of  the  defendant 
under  a  mere  general  or  implied  authority,  the  circum- 
stances were  such  that  the  plaintiff  could  not  reasonably 

preparatory  to  getting  off  at  sta-  Daniel,  12  Lea,  386,  where  a  bridge 
tion,  when;  the  train  was  running  watchman  was  injured  while  work- 
thirty-flve  miles  an  hour,  and  was  ing  to  clear  a  tunnel  of  fallen  rock, 
thrown  from  same  by  sudden  stop-  under  orders  of  a  servant  of  the  rail- 
ping  of  the  car,  contributory  negli-  road  company  whose  duty  it  was  to 
gence  held  to  be  a  question  for  the  look  after  killed  stock.  The  plaintiff 
jury  (Baltimore,  etc.  Ry.  Co.  v.  is  not  negligent  in  obeying  the  di- 
Meyers,  62  Fed.  367,  18  U.  S.  App.  reotions  of  one  who  is  apparently 
569,  10  C.  C.  A.  485   (1894).  (although  not   actually)    authorized 

"^  Cleveland?,  etc.  R.  Co.  v.  Schnei-  by   a  corporation   defendant  to  give 

der,  45  Ohio  St.  678,  17  N.  E.  321;  such  directions  ( Mowrey  v.  Central  R. 

Pennsylvania  Co.   v.   Stegemier,   118  Co.,  66  Barb.  43;  aff'd,  51  N.  Y.  666). 

Ind.  305,  20  N.  E.  843;  Lindeman  v.  Passenger   must   rely   on   what   was 

N.  y.  Central,  etc.  R.  Co.,  42  Hun,  said  by  the  conductor  and  be  justi- 

306;  s.  c,  on  appeal,  after  new  trial,  fled  by  the   circumstances   in   doing 

11  N.  Y.  St.  Rep.  837;   Callagan  v.  so  (Ebert  v.  Gulf,  etc.  Ry.  Co.,  49  S. 

Delaware,  etc.  R.  Co.,  52  Hun,  276;  W.    (Tex.  App.)    1106    (1899).     And 

5   N.   Y.   Supp.   285 ;    Kane   v.   New  it  has  been  held  that  where  a  passen- 

Haven,   etc.   R.   Co.,   9i  N.  Y.   Supp.  ger   is   merely   allowed   by   the   con- 

879,  56  Hun,  648,  mem.     See  notes  ductor  to  ride  in  a  more  dangerous 

to  §  473,  post.  position  than  that  provided  for  him, 

"^  Chicago,  etc.  R.  Co.  v.  Prescott,  and    is    injured    in    consequence,    he 

59  Fed.  237,  8  C.  C.  A.  109;  Warren  cannot    recover     (Pennsylvania    Ry. 

V.    Fitchburg  R.    Co.,   8   Allen,   227.  Co.   v.   Langdon,   92   Pa.   St.   21,   37 

Defendant's  leading  a  horse  over  the  Am.   Rep.   651    (1876).     Nor  where 

track  implies  that  it  is  safe  (Rembe  one  attempts,  though  by  permission, 

V.   N.  Y.,   Ontario,  etc.   R.   Co.,   102  to  get  on  locomotive    (Files  v.  Bos- 

N.  Y.  721;  more  fully,  7  N.  E.  797).  ton,  etc.  Ry.,  149  Mass.  204,  21  N.  B. 

'»=  Nashville,    etc.    R.    Co.    v.    Mc-  311,    14   Am.    St.   Rep.   411    (1889). 
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have  believed  that  the  defendant  intended  to  authorize 
the  agent 's  act."*  Neither  can  the  plaintiff  excuse  him- 
self, on  this  ground,  for  taking  an  unmistakably  im- 
proper risk."^  The  defendant's  advice  or  direction  is 
an  excuse  only  when  the  plaintiff  might  honestly  think 
the  question  of  negligence  doubtful.""  If  the  defendant, 
by  his  own  act,  has  thrown  the  plaintiff  off  his  guard, 
and  given  him  good  reason  to  believe  that  vigilance  was 
not  needed,  the  lack  of  such  vigilance  on  the  part  of  the 
plaintiff  is  no  bar  to  his  claim,"^  especially  if  the  defend- 
ant has  done  so  by  means  of  positive  misrepresentations, 
upon  which  the  plaintiff  relied."'  Promises  or  assur- 
ances, unfulfilled,  have  the  same  effect,  although  not  in- 

'"  An  act  outside  of  any  implied  bank  to  be  in  a  dangerous  condition, 
authority  of  the  agent  is  no  ex-  and  reported  the  fact  to  the  super- 
cuse  for  the  plaintiff;  e.  g.,  where  visor,  who  said  he  would  have  a 
an  invitation  is  given  to  ride  on  man  watch  it.  The  laborer  con- 
freight  trains  (Files  v.  Boston,  etc.  tinued  to  work  for  half  a  day,  when 
R.  Co.,  149  Mass.  204,  21  N.  E.  311;  the  bank  fell  and  injured  him. 
Virginia,  etc.  R.  Co.  v.  Roach,  83  Held,  reversing  a  judgment  below 
Va.  375,  5  S.  E.  175 ;  Stringer  v.  for  the  laborer,  that  it  was  his  duty, 
Missouri  Pao.  R.  Co.,  96  Mo.  299,  having  knowledge  of  the  dangerous 
9  S.  W.  905;  Keating  v.  Michigan  condition  of  the  bank,  to  exercise 
Cent.  R.  Co.,  97  Mich.  154,  56  N.  care  in  protecting  himself  from 
W.  346  [directing  child  to  jump  on  harm,  and  to  disregard  any  assur- 
moving  train] ;  St.  Louis,  etc.  R.  ances  o'f  his  superior,  s.  P.,  Baker 
Co.  v.  Rosenberry,  45  Ark.  256  v.  Western,  etc.  R.  Co.,  68  Ga.  699'; 
[getting  off  train  moving  12  miles  Hunter  v.  Cooperstown,  etc.  R.  Co., 
an  hour]).  In  Chicago,  etc.  R.  Co.  126  N.  Y.  18,  26  N.  E.  958.  This 
V.  Sykes  (96  111.  162),  plaintiff's  limitation  is  recognized  in  other 
intestate  tried  to  pass  under  a  cases  already  cited, 
freight  train  obstructing  the  side-  ^"'Pennsylvania  R.  Co.  v.  Ogier, 
walk,  at  invitation  of  conductor,  and  35  Pa.  St.  60;  Ernst  v.  Hudson 
was  injured  so  that  he  died.  Held,  River  R.  Co.,  35  N.  Y.  9,  28;  Pater- 
the  question  of  negligence  should  son  v.  Wallace,  1  Macq.  H.  L.  748; 
have  been  left  to  the  jury.  see  Morrissey  v.  Wiggins  Ferry  Co., 

^  Cassidy    v.    Maine    Central    R.  47  Mo.  521.    The  text  was  cited  and 

Co.,  76  He.  488.  approved    in    Totten   v.    Phipps,    52 

™  In    Dist.    of    Columbia    v.    Mc-  N.  Y.  354. 

Elligott   (117  U.  S.  621),  a  laborer  '«» Hutchinson   v.    Guion,   5    C.    B. 

under    a    road    supervisor,    at   work  N.  S.  149. 
on    a    gravel    bank,    discovered    the 
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tentionally  false.^^^  All  these  rules  are  especially  ap- 
plicable in  favor  of  cMldren.^^" 

§  92.  Plaintiff  not  bound  to  anticipate  negligence. — 

As  there  is  a  natural  presumption  that  every  one  will 
act  with  due  care/°^  it  cannot  be  imputed  to  the  plaintiff 
as  negligence  that  he  did  not  anticipate  culpable  negli- 
gence on  the  part  of  the  defendant/'^  or  of  a  stranger.^**^ 

'•'Hawley  v.  Northern  Central  K.  Boyce  v.  Manhattan  E.  Co.,  118  N. 
Co.,  82  N.  Y.  370  [assurance  of  Y.  314,  23  N.  E.  304  [railroad  plat- 
repairs]  ;  Bradley  v.  N.  Y.  Central  form] ;  Shutt  v.  Cumberland  Val. 
E.  Co.,  62  N.  Y.  99  [promise  to  warn  E.  Co.,  149  Pa.  St.  266,  24  Atl.  305 
of  danger].  To  similar  effect:  [same];  O'Connor  v.  Missouri  Pac. 
Holmes  v.  Clarke,  6  Hurlst.  &  N.  E.  Co.,  94  Mo.  150,  7  S.  W.  106 
349;  Hough  V.  Texas,  etc.  E.  Co.,  [railroad  crossing];  Central  R.  & 
100  U.  S.  213;  Laning  v.  N.  Y.  Cen-  B.  Co.  v.  Attaway,  90  Ga.  656,  16 
tral  E.  Co.,  49  N.  Y.  521;  Ford  v.  S.  E.  956  [implements];  Newson  v. 
Fitchburg  E.  Co.,  110  Mass.  261;  N.  Y.  Central  E.  Co.,  29  N.  Y.  383, 
Patterson  v.  Pittsburgh,  etc.  E.  Co.,  391 ;  Ernst  v.  Hudson  Eiver  E.  Co., 
76  Pa.  St.  389;  Belair  v.  Chicago,  35  Id.  9,  35;  Carroll  v.  New  Haven 
etc.  E.  Co.,  43  Iowa,  663;  Le  Clare  E.  Co.,  1  Duer,  571;  Fox  v.  Sacliett, 
V.  St.  Paul,  etc.  E.  Co.,  20  Minn.  9;  10  Allen,  535;  Reeves  v.  Delaware, 
Conroy  v.  Iron  Works,  62  Mo.  247;  etc.  E.  Co.,  30  Pa.  St.  454;  Stephens 
Kansas  City,  etc.  E.  Co.  v.  Flynn,  v.  Martins  (Pa.),  17  Atl.  242  [blast 
78  Id.  195;  East  Tenn.,  etc.  E.  Co.  without  notice] ;  Bullock  v.  Wilming- 
V.  Duffield,  12  Lea,  63.  A  traveler  ton,  etc.  E.  Co.,  105  N.  C.  180,  10 
may  rely  on  published  regulations  S.  E.  988.  Evidence  that  the  plain- 
( Parsons  v.  N.  Y.  Central  E.  Co.,  tiff  requested  the  defendant  to  per- 
ils N.  Y.  355,  21  N.  E.  145).  form   the  act  which   caused  the   in- 

""  Rosenberg    v.    Durfee,    87    Cal.  jury    does   not   tend    to    prove    con- 

545,  26  Pac.  793.  tributory   negligence,    if   the    injury 

"'  Daniel   v.   Metropolitan   E.   Co.,  was  not  a  natural  result  of  such  act 

L.  R.  5  H.  L.  45;  The  Mangerton,  1  carefully  performed    (Fisk  v.   Wait, 

Swabey,    120;    Vennal   v.    Garner,    1  104  Mass.  71).     To  same  effect.  Gee 

Cr.  &  M.  21,  and  cases  infra.     Com-  v.    Metropolitan    E.    Co.,    L.    E.    8 

pare  Texas,  etc.  E.  Co.  v.  Young,  60  Q.  B.  161,  171   [passenger  may  rely 

Tex.  201;   Ford  v.  Tremont,  123  La.  on   car   door  being  fastened].     See, 

742,  49  So.  492,  22  L.  E.  A.   (N.  S.)  also,  Cleveland,  etc.  R.  Co.  v.  Terry, 

917     (1909);     Shamp    v.    Lambert,  8  Ohio  St.  570;  Reeves  v.  Delaware, 

(Mo.  App.)    121  S.  W.  770   (1909).  etc.  R.  Co.,  30  Pa.  St.  454;   Brown 

"^N.  Y.,  Lake  Erie,  etc.  R.  Co.  v.  v.  Lynn,  31  Id.  510;  Kellogg  v.  Chi- 

Atlantic  Ref'g  Co.,   129   N.  Y.  597,  cago,    etc.    R.    Co.,    26    Wis.    223; 

29  N.  E.  829;  Turner  v.  NewburgB,  Seward  v.  Milford,  21  Id.  491;  Lan- 

109  N.  Y.  301,  16  N.  E.  344  [high-  gan  v.  St.  Louis,  etc.  R.  Co.,  72  Mo. 

way];    Pettengill    v.    Yonkers,    116  392;  Damour  v.  Lyons,  44  Iowa,  276; 

N.  Y.   558,   22  N.  E.   1095    [same];  Moulton  v.   Aldrich,   28   Kans.   306; 
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He  has  a  right  to  assume  that  every  one  else  will  obey 
the  law  (including  not  only  the  common  law,  but  also  any 
statutes"*  or  city  ordinances""),  and  to  act  upon  that 
belief.""  But  if  the  plaintiff  sees,  or  by  ordinary  care 
could  see,  that  the  defendant  has  in  fact  negligently  ex- 
posed him  to  the  risk  or  injury,  or  will  probably  do  so, 
he  can  no  longer  rely  upon  this  presumption,  and  must 
use  all  the  additional  precautions,  on  his  own  part,  which 
{1  person  of  ordinary  prudence  would  use,  in  view  of  the 
circumstances  as  they  are,  and  not  as  they  ought  to 
be."'      Nevertheless,  even  where  the  plaintiff  sees  that 


Eobinson  v.  Western  Pac.  E.  Co., 
48  Cal.  409';  Shea  v.  Potrero,  etc. 
E.  Co.,  44  Id.  414. 

•»' Murphy  v.  N.  Y.  Central,  etc. 
E.  E.  Co.,  118  N.  Y.  527,  23  N.  E. 
812  [fellow  servants] ;  Franke  v.  St. 
Louis,  110  Mo.  516,  19  S.  W.  938 
[falling  vpall].  A  brakeman  tried 
to  uncouple  cars;  finding  them  mov- 
ing too  fast,  he  signaled  the  engi- 
neer to  slow  up,  and  not  waiting  to 
see  if  his  signal  was  obeyed,  made 
a  second  attempt  and  was  killed. 
Held,  not  contributory  negligence,  as 
he  had  a  right  to  believe  that  his 
signal  would  be  immediately  obeyed 
(Beems  v.  Chicago,  etc.  E.  Co.,  58 
Iowa,   150). 

^"Klanowski  v.  Grand  Trunk  E. 
Co.,  57  Mich.  525,  24  N.  W.  801. 

"^  A  traveler  has  a  right  to  pre- 
sume that  a  railway  company  will 
conform  to  a  city  ordinance,  regu- 
lating the  rate  of  speed  of  its  trains 
within  the  city  limits  (Hart  v. 
Devereux,  41  Ohio  St.  565).  Lulled 
into  a  sense  of  security  by  a  knowl- 
edge of  such  an  ordinance,  and 
assuming  that  the  company  will 
comply  with  it,  it  is  not  negligence 
for  him,  in  the  absence  of  apparent 
danger,  not  to  use  the  precaution  in 
crossing  the  tracit  which  he  other- 
wise  should    (Meek  v.  Pennsylvania 


E.  Co.,  38  Ohio  St.  632;  see  Baker 
V.  Pendergast,  32  Id.  494;  Correll 
V.  Eailroad  Co.,  38  Iowa,  120.). 

''"  Continental,  etc.  Co.  v.  Stead, 
95  U.  S.  161;  Jetter  v.  Harlem  R. 
Co.,  2  Abb.  Ct.  App.  458;  Filer  v. 
N.  Y.  Central  E.  Co.,  59  N.  Y.  351; 
Weston  V.  N.  Y.  Elevated  E.  Co., 
73  Id.  595;  Illinois,  etc.  E.  Co.  v. 
Shultz,  64  111.  172;  Steele  v.  Cen- 
tral R.  Co.,  43  Iowa,  109;  Robinson 
V.  Western  Pacific  R.  Co.,  48  Cal. 
409;  Mc  Williams  v.  Detroit,  etc. 
Co.,  31  Mich.  274;  Snyder  v.  Pitts- 
burgh, etc.  E.  Co.,  11  W.  Va.  14; 
Schultz  v.  Chicago,  etc.  E.  Co.,  44 
Wis.  638;  Minor  v.  Sharon,  112 
Mass.  477;  Philadelphia  E.  Co.  v. 
Hagan,  47  Pa.  St.  244. 

^"  In  Dudley  v.  Camden,  etc.  Ferry 
Co.,  45  N.  J.  Law,  368,  and 
Hoboken  Land,  etc.  Co.  v.  Lally,  48 
Id.  604  (Ct.  of  Errors),  it  was  held 
that  one  who  has  charge  of  horses 
on  a  ferryboat  cannot  recover,  if  he 
omits  to  guard  them,  even  if  they 
are  not  properly  guarded  by  the 
ferrymaster.  Woodruff,  J.,  in  Grip- 
pen  V.  N.  Y.  Central  R.  Co.  (40  N. 
Y.  34),  said:  "Each  has  a  right, 
in  governing  his  own  conduct  to 
assume  that  all  others  will  perform 
their  duties  also,  and  act  accord- 
ingly, unless  and  until  he   sees,  or, 
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the  defendant  has  been  negligent,  he  is  not  bound  to 
anticipate  all  the  perils  to  which  he  may  possibly  be  ex- 
posed by  such  neg'ligence,  or  to  refrain  absolutely  from 
pursuing  his  usual  course  on  account  of  risks  to  which 
lie  is  probably  exposed  by  the  defendant's  fault.  Some 
risks  are  taken  by  the  most  prudent  men ;  and  the  plain- 
tiff is  not  debarred  from  recovery  for  his  injury,  if  he 
has  adopted  the  course  which  most  prudent  men  would 
think  it  prudent  to  take  under  similar  circumstances."' 


hj  the  exercise  of  ordinary  care, 
might  see,  that  it  is  dangerous  to 
do  so.  But  it  will  not  permit  a 
party,  in  reliance  on  such  an  assump- 
tion, to  neglect  his  own  means  of 
self-preservation."  If  the  peril  of 
doing  a  certain  thing  is  known  to 
plaintiff,  and  means  are  provided  for 
its  being  done  in  safety,  as  where  a 
city  has  provided  suitable  steps  for 
pedestrians  to  reach  a,  sidewalk, 
raised  above  the  level  of  the  road- 
way, it  is  negligence  for  the  plain- 
tiff not  to  use  such  means  (Vioks- 
burg  V.  Hennessey,  54  Miss.  391). 
One  who  was  injured  while  driving 
over  a  railway  crossing,  will  not  be 
exonerated  from  the  presumption  of 
contributory  negligence,  because  of 
failure  to  give  the  statutory  signals, 
or  because  the  train  was  run  at  a 
rate  of  speed  forbidden,  if  it  appears 
that  by  the  exercise  of  proper  dili- 
gence he  might  have  avoided  the 
injury  (Cincinnati,  etc.  R.  Co.  v. 
Butler,  103  Ind.  31,  2  N.  E.  138). 
Especially,  if  he  drove  recklessly  on 
the  track,  without  looking  or  listen- 
ing (Weller  v.  Chicago,  etc.  R.  Co., 
120  Mo.  635,  23  S.  W.  lO-Bl,  25  Id. 
532). 

""  This  section  was  quoted  and  fol- 
lowed by  the  court  in  Johnson  v. 
Belden,  2  Lans.  433.  See  Reeves  v. 
Delaware,  etc.  R.  Co.,  30  Pa.  St.  454. 
The  defendant  is  not  necessarily  ex- 


cused, merely  because  the  plaintiff 
knew  that  some  danger  existed 
through  the  defendant's  neglect,  and 
voluntarily  incurred  such  danger. 
The  amount  of  danger  and  the  cir- 
cumstances which  led  the  plaintiff 
to  incur  it,  are  for  the  consideration 
of  a  jury  (Clayards  v.  Dethick,  12 
Q.  B.  439).  Therefore,  where  the 
plaintiff,  in  full  view  of  obstructions 
left  in  the  road,  led  his  horse  over 
them,  and  the  horse  fell  and  was 
killed,  it  was  a  question  for  the  jury 
whether  the  plaintiff  was  negligent 
or  not  (Id.).  Where  a  traveler 
crossed  a  bridge  which  he  knew  to 
be  somewhat  unsafe,  but  which  the 
county  officers  had  not  closed  nor 
warned  people  not  to  pass,  it  was 
held  that  he  was  not  in  fault 
(Humphreys  v.  Armstrong  Co.,  56 
Pa.  St.  204).  So  in  Pennsylvania  a 
traveler,  whose  path  is  wrongfully 
impeded  by  a  railroad  train  standing 
across  it,  may  recover  for  injuries 
suffered  in  attempting  to  cross  before 
the  train  (Ranch  v.  Lloyd,  31  Pa. 
St.  358).  But  the  contrary  was  held 
in  two  very  arbitrary  and  unjust 
cases  (Gahagan  v.  Boston,  etc.  R. 
Co.,  I  Allen,  187;  Wyatt  v.  Great 
Western  R.  Co.,  6  Best  and  S.  709 ) . 
In  Dewire  v.  Bailey  (131  Mass.  169), 
the  plaintiff  entered  defendant's 
public  hall;  on  coming  out,  he 
slipped  on  an  accumulation  of  snow 
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While  plaintiff  is  not  bound  to  anticipate  that  defend- 
ant will  be  negligent,""  and  his  failure  to  do  so  cannot 
be  attributed  to  him  as  contributory  negligence,  the  rule 
has  relation  to  normal  conditions,  that  is  to  things  as 
they  ought  to  be,  to  situations  where  the  plaintiff  has 
neither  knowledge  nor  notice  of  such  facts  as  would 
cause  a  person  of  ordinary  prudence  to  anticipate  the 
particular  negligence  causing  the  injury.  It  has  no 
reference  to  the  case  of  one  who  either  knew  of  such  neg- 
ligence by  the  defendant  as  would  cause  one  reasonably 
to  expect  the  continuance  thereof  as  causing  the  injury, 
or  knew  of  the  danger  and  failed  to  take  reasonable  pre- 
cautions against  it,^°°  or  where  it  was  his  duty  to  have 
known,  or  in  the  discharge  of  his  duties  as  a  man  of 
ordinary  prudence  he  would  have  known.  In  all  such 
cases  the  existence  of  contributory  negligence  is  a  ques- 
tion of  fact  for  the  jury.  Hence,  there  is  no  such  abso- 
lute formula,  applicable  alike  in  all  cases,  as  that  one  is 
under  no  duty  to  anticipate  another's  negligence. 

One  placing  his  property  in  a  situation  of  known  dan- 
ger of  accidental  injury  is  not  guilty  of  contributory 
negligence  as  to  one  who  by  the  observance  of  ordinary 

and   ice   in  front   of  the   door.     He  27,    58    N.    Y.    Supp.    917     (ISM); 

•was    held    not    precluded    from    re-  Dohn  v.   Dawson,    90   Hun,   271,    35 

covery  by  the   fact  that  he  noticed  N.  Y.  Supp.   984. 

the    snow   and   ice    in   going   in.      A  ^"Brezee  v.  Powers,  80  Mich.  172, 

teacher  was  injured  by  stepping  in  45    N.    W.    130    (1890);    Young    v. 

a    hole    in    the    school-house    floor.  Waters  Pierce  Oil  Co.,  185  Mo.  634, 

which  she  had  seen  three  weeks  pre-  84  S.  W.  929    (1904)  ;   Morrissey  v. 

vious;     part    of    time    it    had    been  Smith,  67  N.  Y.  App.   Div.    189,   73 

covered     with     paste-board.       When  N.  Y.   Supp.   673    (1902);    Smith  v. 

S'he  fell  she  was  looking  at  the  pupils  Dow,    43    Wash.    407,    86    Pac.    555 

and  their  books.     Held,  not  contribu-  (1906)  ;  Smith  v.  Day,  100  Fed.  244, 

tory  negligence   (Bassett  v.  Fish,  75  40   C.   C.   A.   366,   49  L.   R.   A.    108 

N.  Y.  303).  (1900),      reversing      86      Fed.      62; 

"=  Dixon  V.  Pluns,  98  Cal.  384,  33  Richter  v.  Harper,  95  Mich.  221,  54 

Pac.  268,  35  Am.   St.  Rep.   180,  20  N.  W.  768   (1893);  Boyle  v.  Degnon 

L.    R.   A.   698    (1893);    District   of  McLane  Constr.  Co.,  47  N.  Y.  App. 

Columbia   v.   Bowling,   4   App.    Cas.  Div.  311,  61  N.  Y.  Supp.  1043;  Brown 

"(D.  C.)    397;   Mahan  v.  Everett,  50  v.   Brooks,  85   Wis.   290,   55   N.   W. 

La.  Ann.   1162,  23  So.   883    (1898)  ;  395,  21  L.  R.  A.  255   (1893). 
Healy  v.  Ehret,  42  N.  Y.  App.  Div. 
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care  could  have  avoided  its  injury/"^  It  lias  been  held 
that  mere  temporary  forgetfulness  of  known  danger  does 
not  constitute  contributory  neghgence  as  a  matter  of 
law ;  ^"^  nor  the  fact  that  one 's  attention  has  been  sud- 
denly distracted  in  another  direction  by  a  cause  for 
which  the  defendant  is  not  responsible.^"^  In  short,  the 
plaintiff  must  be  at  fault. 

§  93.  Plaintiff's  fault  must  contribute  to  injury. — 

The  plaintiff's  negligence  or  other  fault  does  not  affect 
his  right  to  recover  for  an  injury  caused  by  the  defend- 
ant's negligence,  if  it  did  not  in  any  degree  contribute  to 
bring  upon  him  the  injury  of  which  he  complains ;  ^"^  and 

™'  Fero  V.  Buffalo,  etc.  Ey.  Co.,  22  v.  Nat.   Furance   Co.,   60  Wis.   603 ; 

N.  Y.   209,   78   Am.   Deo.    178.     The  Louisville,  etc.  E.  Co.  v.  Hurt,   101 

doing  or  not  doing  of   an  act  from  Ala.  34,  13  So.  130;  Gadsden  E.  Co. 

which    danger   could   not   reasonably  v.  Causler,  9-7  Ala.  237,  12  So.  439; 

be     anticipated,     cannot     constitute  Lake   Shore,   etc.   E.   Co.   v.   Parker, 

contributory     negligence      (Chicago,  131  111.  5.57,  23  N.  E.  237  [excessive 

Tel.    Co.   V.   Com.   Union   Ass'n,    131  speed].     The  absence  of  signals  re- 

111.  App.  248   ( 1907 ) .  quired  by  law  is  immaterial,  if  the 

^"^Bassett  v.   Fish,  75  N.  Y.   303;  defendant   saw   the   plaintiff's   vessel 

Boyle  v.  Degnon  McLane  Const.  Co.,  without  them  (Silliman  v.  Lewis,  49 

supra;  Knoxville  v.  Cox,   103  Tenn.  N.  Y.  379).     The  plaintiff  had  been 

368,  53  S.  W.  734  (1899).  injured    by    noxious    vapors    created 

=™  Nebraska  Tel.   Co.  v.   Jones,  60  by    the    defendant.      Held,    the    fact 

Neb.    396,    83    N.    W.    197     (1905);  that    the    plaintiff    himself    created 

McGrOvern   v.    Standard   Oil    Co.,   II  other  bad  odors  upon  his  own  land 

N.  Y.  App.  Div.  588,  42  N.  Y.  Supp.  was  immaterial   (Brown  v.  Illius,  27 

595.  Conn.  84).    If  the  traveler  could  not 

^'^  Inland   Coasting   Co.   v.   Tolson,  have  seen  or  heard  the  train,  had  he 

139  U.  S.  551,  11  S.  Ct.  653;  South-  tried  to  do  so,  it  is  not  material  that 

em  Bell  Tel.  Co.  v.  Watts,  13  C.  C.  he  did  not  look  and  listen   (Dyer  v. 

A.    579,    66    Fed.    460;    Webster    v.  Erie  E.  Co.,  71  N.  Y.  228;  Davis  v. 

Eome,  etc.  E.  Co.,  FIS  N.  Y.  112,  21  N.   Y.   Cen-tral   E.   Co.,   47   Id.   400; 

N.  E.  725,  aff'g  40  Hun,  161 ;  Savage  Connelly   v.    New   York    Central    E. 

V.  Corn  Exchange  Ins.  Co.,  36  N.  Y.  Co.,  88  Id.  346;  Chicago,  etc.  E.  Co. 

655;   Haley  v.  Earle,   30  N.  Y.  208  v.  Lee,  87  111.  454;  Laverenz  v.  Chi- 

[no  helmsman] ;  Morrison  v.  General  cago,  etc.  E.  Co.,  56  Iowa,  689;  State 

Steam  Nav.  Co.,  8  Exch.  733;  Baker  v.  Philadelphia,  etc.  E.  Co.,  47  Md. 

V.  Portland,  58  Me.   199;   Norris  v.  76).       To     the     same     effect.     The 

Litchfield,   35   N.   H.   271;    Alger  v.  Wanata,  95  U.  S.  600;  Blanchard  v. 

Lowell,    3    Allen,   402;    Churchill   v.  New  Jersey,  etc.  Co.,  59  N.  Y.  292; 

Eosebeck,   15   Conn.   359;    Cummings  Flatles   v.   Chicago,   etc.   E.    Co.,   35 
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some  courts  have  held  that  it  is  of  no  importance  unless 
it  substantially  or  essentially  contributed  to  the  injury.^''^ 
But  other  courts,  fearing  that  this  would  leave  too  much 
discretion  to  juries,  hold  that  the  plaintiff's  want  of 
ordinary  care  is  a  bar  to  the  action  if  it  contributed  in 
any  degree,  however  slight,  to  bring  about  the  particular 
accident  which  caused  the  injury.^"*  The  defendant  is 
not  excused  from  liability  by  any  negligence  of  the  plain- 
tiff, not  amounting  to  a  want  of  ordinary  care  in  avoid- 
ing the  injurious  consequences  of  the  defendant's  negli- 


lowa,  191 ;  Louisville,  etc.  E.  Co.  v. 
Fox,  11  Bush,  495;  Central  R.  Co. 
V.  Van  Horn,  38  N.  j.  Law,  133; 
Rome  V.  Dodd,  58  Ga.  238;  Center- 
ville  V.  Woods,  57  Ind.  192;  Omaha 
E.  Co.  V.  Doolittle,  7  Neb.  481; 
Gould  V.  McKenna,  86  Penn.  St. 
297;  McAunich  v.  Mississippi,  etc. 
E.  Co.,  20  Iowa,  338;  Pringle  v. 
Chicago,  etc.  E.  Co.,  64  Id.  613. 
Where  a  person  gets  on  a  moving 
train,  his  negligence  in  so  doing 
does  not  contribute  to  his  death, 
caused  by  his  being  pushed  there- 
from by  an  employee  of  the  com- 
pany (Sharrer  v.  Paxson,  171  Pa. 
St.  26,  33  Atl.  120). 

'»="  Substantially  "  (Daley  v.  Nor- 
wich, etc.  E.  Co.,  26  Conn.  591 ;  New 
Haven  Steamboat,  etc.  Co.  v.  Van- 
derbilt,  16  Id.  420;  West  v.  Martin, 
31  Mo.  375).  "Essentially"  (Mont- 
gomery Gas  Co.  v.  Montgomery  R. 
Co.,  86  Ala.  372,  5  So.  735).  In 
Sullivan  v.  Louisville  Bridge  Co.  (9 
Bush,  81),  it  was  said  that  to  con- 
stitute a  defense,  plaintiff's  negli- 
gence must  have  been  an  efficient 
cause  of  the  injury.  So  also  in  Spof- 
ford  v.  Harlow,  3  Allen,  176;  Bige- 
low  V.  Eeed,  51  Me.  325.  It  has  been 
held  unjust  to  the  plaintiff  to  charge 
that  he  cannot  recover,  if  his  negli- 
gence  "  contributed   in   any  appreci- 


able degree''  (Erie  Tel.  Co.  v. 
Grimes,  82  Tex.  89,  17  S.  W.  831). 
™  This  was  expressly  held  in 
Louisville,  etc.  R.  Co.  v.  Shanks,  94 
Ind.  598.  It  has  been  held  that  a. 
court  is  bound  upon  request  to 
charge  the  jury  that  the  injury 
must  be  "  solely "  caused  by  the  de- 
fendant's fault  (Grippen  v.  N.  Y. 
Central  E.  Co.,  40  N.  Y.  34;  Bigelow 
V.  Eeed,  51  Me.  325).  But  this  is 
obviously  erroneous.  See  §  65,  ante. 
It  has  been  held  not  sufficient  to 
charge  that  it  must  be  essentially 
so  caused  (Grippen  v.  N.  Y.  Central 
E.  Co.,  supra;  Oil  City  Fuel  Co.  v. 
Boundy,  122  Pa.  St.  449,  15  Atl. 
865,  and  it  has  been  held  error  to 
charge  that  it  must  materially  con- 
tribute (Artz  V.  Chicago,  etc.  E.  Co., 
38  Iowa,  293;  Mattimore  v.  Erie, 
144  Pa.  St.  14,  22  Atl.  817;  Monon- 
gahela  v.  Fischer,  111  Pa.  St.  9,  2 
Atl.  87).  The  plaintiff's  negligence, 
to  constitute  a  bar  to  his  action  for 
injuries  caused  by  the  negligence  of 
another,  must  be  an  efficient  cause 
(Hone  V.  Mammoth  Min.  Co.,  27 
Utah,  168,  75  Pac.  381  (1904); 
Oates  V.  Metropolitan  St.  Ey.  Co., 
168  Mo.  535,  68  S.  W.  906,  58  L.  E. 
A.  447  (1902);  Kansas  City,  etc. 
E.  Co.  V.  Prunty,  133  Fed.  13,  66 
C.  C.  A.  163   (1900). 
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genee.^"  His  negligence  must  not  only  concur  in  the 
transaction,  but  must  co-operate,  either  in  causing  the 
injury,  or  in  exposing  himself  or  his  property  to  it.^"® 
If  the  injury  would  have  occurred,  notwithstanding  the 
exercise  of  all  due  care  by  the  plaintiff,  his  omission  to 
take  such  care  is  immaterial.^™  Thus,  the  fact  that  the 
plaintiff  was  intoxicated  at  the  time  of  the  injury,  while 
no  excuse  for  his  negligence,^^"  and  indeed  competent  and 
material  evidence  of  contributory  negligence,^^^  is  not  of 
itself  sufficient  to  defeat  his  action,^^"  unless  it  is  proved 

"'  Brown  v.  N.  Y.  Central  R.  Co.,  time  of  the  injury  will  not  relieve 
31  Barb.  385;  aff'd,  32  N.  Y.  597;  him  from  the  legal  consequences  of 
Davies  v.  Mann,  10  Mees.  &  W.  546;  his  contributory  negligence  (Kean 
Bridge  v.  Grand  June.  R.  Co.,  3  Id.  v.  Blatimore,  etc.  R.  Co.,  61  Md. 
244;  Doggett  v.  Richmond,  etc.  R.  154;  Milliman  v.  N.  Y.  Centra],  etc. 
Co.,  78  N.  C.  305.  See  §  61,  ante.  R.  Co.,  66  N.  Y.  642;  Herring  v. 
'^'  Carroll  v.  New  Haven,  etc.  R.  Wilmington,  etc.  R.  Co.,  10  Ired. 
Co.,  1  Duer,  571;  Colegrove  v.  New  Law,  402;  Jones  v.  North  Carolina 
Haven,  etc.  R.  Co.,  20  N.  Y.  492.  R.  Co.,  67  N.  C.  125;  Toledo,  etc.  R. 
^"''Carrico  v.  West  Va.,  etc.  R.  Co.,  Co.  v.  Riley,  47  111.  514;  Illinois,  etc. 
39  W.  Va.  86,  10  S.  E.  571;  Smith  R.  Co.  v.  Cragin,  71  Id.  177;  Yar- 
V.  Irwin,  51  N.  J.  Law,  507,  18  Atl.  nail  v.  St.  Louis,  etc.  R.  Co.,  75  Mo. 
852;  Richmond,  etc.  R.  Co.  v.  How-  575;  Houston,  etc.  R.  Co.  v.  Symp- 
ard,  79  Ga.  44,  3  S.  E.  420;  Beers  v.  kins,  54  Tex.  615;  Weeks  v.  New 
Ilousatonie  R.  Co.,  19  Conn.  566;  Orleans,  etc.  R.  Co.,  32  La.  Ann. 
Thomas  v.  Kenyon,  1  Daly,  I'32;  615;  Fitzgerald  v.  Weston,  52  Wis. 
McDonald  v.  Montgomery  R.  Co.,  110    354). 

Ala.  161,  20  So.  317;  Wright  v.  Illi-  ""Strand  v.  Chicago,  etc.  R.  Co.,  67 
nois,  etc.  R.  Co.,  20  la.  195.  See  Mich.  380,  34  N.  W.  712;  Lynch  v. 
Colegrove  v.  New  Haven,  etc.  R.  Co.,  New  York,  47  Hun,  524;  Brand  v. 
6  Duer,  382;  aff'd,  20  N.  Y.  492;  Schenectady,  etc.  R.  Co.,  8  Barb.  368. 
Tuff  V.  Warman,  5  C.  B.  [N.  S.]  "^  The  mere  fact  of  intoxication  will 
573;  aff'g  s.  c,  2  Id.  740;  Northern  not  establish  want  of  ordinary  care. 
Central  R.  Co.  v.  State,  31  Md.  S57;  The  jury  must  determine  whether 
Brown  v.  Sullivan,  71  Tex.  470,  10  the  intoxication  contributed  to  tlie 
S.  W.  288.  The  only  case  opposed  is  injury;  and  if  it  did  not,  it  is  of  no 
Reeves  v.  Delaware,  etc.  R.  Co.,  30  importance  (Ditchett  v.  Spuyten, 
Pa.  St.  454,  and  that  is  a  mere  etc.  R.  Co.,  5  Hun,  164;  aff'd,  67 
dictum.  Kuhn  v.  Delaware,  etc.  Ry.  N.  Y.  425  [injury  by  defects  in 
Co.,  92  Hun,  74,  36  N.  Y.  Supp.  339,  road] ;  Alger  v.  Lowell,  3  Allen, 
aff'd,  153  N.  Y.  683,  48  N.  E.  1105,  402;  Robinson  v.  Pioche,  5  Cal.  461; 
(1897);  Atlanta,  etc.  Ry.  Co.  v.  Aurora  v.  Hillman,  90  111.  61;  Ward 
Gardner,  122  Ga.  82,  49  S.  E.  818  v.  Chicago,  etc.  R.  Co.,  85  Wis.  601, 
(1905).  55   N.    W.    771;    Central    R.    Co.   v. 

'"  The  plaintiff's  intoxication  at  the   Phinazee,  93  Ga.  488,  21  S.  E.  66). 
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or  is  reasonably  to  be  inferred  from  the  circumstances 
that  it  prevented  him  from  taking  ordinary  care  to  avoid 
the  injury."^  So  the  fact  that  the  plaintiff  was  acting 
in  violation  of  a  municipal  ordinance,  or  even  of  a  stat- 
ute, is  not  material,  if  such  violation  did  not  contribute 
to  the  injury.^^* 

§  94.  Plaintiff's  fault  must  proximately  contribute  to 
injury.  —  The  plaintiff's  fault  does  not  affect  his  right 
of  action,  unless  it  proximately  contributed  to  his  in- 
jury.""    It  must  be  a  proximate  cause,  in  the  same  sense 

Plaintiflf  while  partially  intoxicaled  ^"'Illinois,  etc.  R.  Co.  v.  Cragin,  71 

was    injured    in    consequence   of    de-  111.    177;    Cramer   v.   Burlington,   42 

fects  in  the  sidewalk.     Held,  it  was  la.  315.     And  see  Eeget  v.  Bell,  77 

for  the  jury  and  not  for  the  court  to  111.   593 ;   Johnson  v.  Louisville,  etc. 

say    whether    the    intoxication    con-  R.    Co.,    104    Ala.    241,    16    So.    75; 

tributed   in   any  way  to  the   injury  Baltimore,   etc.   E.   Co.  v.   State,   81 

sustained.     Because    one    is    intoxi-  Md.    371,    32    Atl.    201;    Bageard   v. 

cated,  it  cannot  be  presumed  that  he  Cons.  Trac.  Co.,  64  N.  J.  Law,  316, 

is  negligent.     "A  drunken  man  is  as  45   Atl.   620,   81    Am.   St.   Eep.   498, 

much  entitled  to  a  safe  street  as  a  49  L.  R.  A.  421    (1900)  ;    Sylvester 

sober  one,  and  much  more  in  need  of  v.   Town  of   Casey,    110  la.   256,   81 

it"  (Healy  V.  New  York,  3  Hun,  708,  N.   W.   455    (1900);    Louisville, .  etc. 

quoting  from  Robinson  v.  Pioche,  5  Ry.  Co.  v.  Cummin's  Admr.,  Ill  Ky. 

Cal.    461;    Houston,    etc.    E.    Co.   v.  333,   63  S.  W.  594    (1901);    Cogdell 

Reason,  61  Tex.  613;  Baltimore,  etc.  v.    Wilmington,    etc.    Ry.    Co.,     130 

R.  Co.  V.  Boteler,  38  Md.  568).     To  N.  C.  313,  41   S.  E.  541;   rev'd,  132 

similar  effect,  American  Waterworks  N.  C.  852,  44  S.  E.  618   (1903)  ;  Lit- 

Co.   V.   Dougherty,   37   Neb.   373,   55  tie  Rock  Ry.,  etc.  Co.  v.  Billings,  173 

N.    W.    1051;    Dickson   v.   Hollister,  Fed.   903,   98   C.  C.  A.  467    (1909); 

123  Pa.  St.  421,  16  Atl.  484.     So  as  Bennett    v.     Seattle     Elec.     Co.,     56 

to    any    other    form    of    debauchery  Wash.    407,    106    Pac.    825    (190'9'); 

(McVoy  V.   Knoxville,   85   Tenn.    19,  Wilcke    v.    Henrotin,    146    111.    App. 

1    S.   W.    498).      Evidence   that   one  481;    aff'd,    89    N.    E.    329     (1909). 

killed    at    a    railroad    crossing    was  Hughes  v.  Chicago,  etc.  Ry.  Co.,  129 

given  to  the  habit  of  intoxication  is  N.  W.    (la.)    956    (1911),    (intoxica- 

not  admissible  on  the  issue  of  con-  tion  is  a  circumstance  to  be  consid- 

tributory   negligence    (Lane   v.   Mis-  ered    on    the    issue    of    contributory 

souri  Pac.  R.  Co.,  132  Mo.  4,  33  S.  W.  negligence,  but  does  not  bar  recovery 

645).     Under  a  statute  in  Georgia,  unless  plaintiff  was  wanting  in  ordi- 

one    who,    being    voluntarily    drunk,  nary  care), 

places  himself  on  a  railway  track,  is  ^'  See   §   104,  post. 

not  entitled  to  recover,  whether  the  '"^  Radley  v.  Northwestern  R.  Co., 

defendant     was     negligent     or     not  L.   R.    1    App.    Cas.   754;    Sheffer  v. 

(Southwestern  R.  Co.  v.  Hankerson,  Railroad  Co.,  105  U.  S.  249;  Austin 

61  Ga.  114).     See  §  110,  -post.  v.  N.  J.  St.   Co.,  43  N.  Y.   75,  82; 
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in  which  the  defendant's  negligence  must  have  been  a 
proximate  cause  in  order  to  give  any  right  of  action."" 

Isbell  V.  New  Haven,  etc.  R.  Co.,  27  enstein,  14  Minn.  81).  The  failure 
Conn.  393;  Smithwick  v.  Hall,  etc.  of  one  about  to  cross  a  railroad 
Co.,  59  Id.  261,  21  Atl.  924;  Cleve-  track  to  stop,  look  and  listen,  is  im- 
land,  etc.  E.  Co.  v.  Elliott,  4  Ohio  material,  if  it  was  not  the  proximate 
St.  474;  Richmond  v.  Sacramento,  cause  of  the  injury,  as  where  the 
etc.  R.  Co.,  18  Cal.  351 ;  Flynn  v.  casualty  was  wholly  due  to  the  de- 
San  Francisco,  etc.  R.  Co.,  40  Id.  14;  fective  condition  of  the  crossing,  for 
Fernandez  v.  Sacramento,  etc.  R.  which  the  railway  company  was  re- 
Co.,  52  Id.  45;  Indianapolis  v.  Cald-  sponsible  (Baugham  v.  Shenango, 
well,  9  Ind.  397;  Towler  v.  Balti-  etc.  R.  Co.,  92  Pa.  St.  335).  An 
more,  etc.  R.  Co.,  18  W.  Va.  579';  instruction  to  the  jury  asked  by  a 
Tompkins  v.  Kanawha,  21  Id.  224;  turnpike  company,  to  the  effect  that 
Baltimore,  etc.  R.  Co.  v.  Reaney,  even  if  it  were  negligent  in  repairing 
42  Md.  117;  Kennedy  v.  Cecil  Co.,  its  road,  yet  if  the  plaintiflf  were 
69  Id.  65,  14  Atl.  524;  Gunter  v.  driving  a  fractious  horse,  or  was  un- 
Wicker,  85  N.  C.  310;  Doggett  v.  able  to  control  his  horse  because  of 
Richmond,  etc.  R.  Co.,  78  Id.  305;  a  weakness  of  his  arm,  he  was  not 
Thirteenth  St.  R.  Co.  v.  Boudron,  92  entitled  to  recover,  was  properly  re- 
Pa.  St.  475;  Drake  v.  Kiley,  93  Id.  fused  (Baltimore,  etc.  Turnp.  Co.  v. 
492;  Oil  City  Gas.  Co.  v.  Robinson,  Cassell,  66  Md.  419,  7  Atl.  805). 
99  Id.  1 ;  Dudley  v.  Camden,  etc.  Plaintiff's  intoxication  is,  therefore, 
Ferry  Co ,  45  N.  J.  Law,  368 ;  Louis-  no  defense,  if  it  only  remotely  con- 
ville,  etc.  R.  Co.  v.  Wolfe,  80  Ky.  82;  tributed  to  his  injury  (Davis  v.  Ore- 
Louisville  Gas  Co.  V.  Gutenkunz,  82  gon,  etc.  R.  Co.,  8  Ore.  172).  See 
Id.  432;  Barbee  v.  Reese,  60  Miss.  §  93,  ante..  It  has  been  held,  how- 
906 ;  St.  Louis,  etc.  R.  Co.  v.  Maddry,  ever,  error  to  charge  that  negligence 
57  Ark.  306,  21  S.  W.  472;  Meyer  v.  remotely  contributing  to  the  injury 
People's  R.  Co.,  43  Mo.  523;  Dickson  is  not  material  (Atchison,  etc.  R. 
V.  Omaha,  etc.  R.  Co.,  124  Mo.  140,  Co.  v.  Plunkitt,  25  Kans.  188). 
27  S.  W.  476;  Williams  v.  Edmunds,  Such  phrases,  however  scientifically 
75  Mich.  92,  42  N.  W.  534;  O'Con-  correct,  are,  when  used  to  a  jury, 
nor  V.  North  Truokee  Co.,  17  Nev.  without  explanation,  often  mislead- 
245,  30  Pac.  882;   Ford  v.  Umatilla  ing. 

County,  15  Ore.  313,  16  Pac.  33  [in-  ™  See    definition,    §    26,    ante.     A 

toxication    of    plaintiflf] ;     Davis    v.  charge  which  implies  that  contribu- 

Oregon,    etc.    R.    Co.,    8    Ore.     172  tory  negligence,   to  defeat  recovery, 

[same].     See  Thompson,  Negl.  1151.  must  be  the  sole  proximate  cause  of 

The  fact  that  plaintiflf  left  his  horse  the   injury,   is   erroneous    (Payne   v. 

untied  in  the  street  will  not  defeat  Chicago,  etc.  R.  Co.,  129  Mo.  406,  13 

a    recovery    for    defendant's    negli-  S.  W.   885;    Northern  Pac.  Ry.   Co. 

genoe,    if   plaintiff's   negligence   was  v.  Jones,   144  Fed.  47,  75  C.  C.   A. 

not  in  any  proper  sense  the  immedi-  205  (1906)  ;  De  Lon  v.  Kokomo  City 

ate  or  proximate  cause  of  the  acci-  St.   Ry.    Co.,   22   Ind.   App.   377,   53 

dent    (Wasmer  v.  Delaware,  etc.  R.  N.  E.  847    (1899);   Indianapolis  St. 

Co.,  80  N.  Y.  212;   Griggs  v.  Fleck-  Ry.    Co.   v.    Schmidt,    35   Ind.    App. 
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It  is,  of  course,  not  correct  to  say  that  negligence  which, 
does  not  occur  at  the  time  of  the  injury  necessarily  does 
not  proximately  contribute  thereto."^  Great  difficulties 
arise  in  charging  juries  upon  this  point.  No  jury  could 
ever  understand  what  "  proximate  "  means.  In  most 
reported  ease,  it  has  been  held  permissible  to  say  that 
the  plaintiff's  negligence  is  no  defence,  unless  it  directly 
contributes  to  the  injury;"'  but  such  an  instruction  is 
iiot  tolerated  in  New  York,"°  and  perhaps  not  in 
Georgia.^^" 

§  94a.  Degree    of    contribution.  —  Plaintiff's    negli- 
gence which  contributes  in  any  degree  to  cause  the  in- 

202,   71   N.   E.    663,   72   N.   E.   478,  is  that  which  does  not  occur  at  the 

(1904);  Cosgrove  v.  Kennebeck,  etc.  time   of   such   injury.''     Held,   error 

Co.,  98  Me.  473,  57  Atl.  841  (1904);  (Chicago,   etc.    R.    Co.    v.    Goss,    17 

Bowen  v.  Southern  Ry.  Co.,  58  S.  C.  Wis.  441).    See  §  26,  ante. 

222,  36  S.  E.  590   ( 190O)  ;   Interna-  ='^  Norris   v.    Litchfield,    35   N.   H. 

tional,  etc.  Ry.  Co.  v.  Anchonda,  33  271;   Lehigh,  etc.  R.  Co.  v.  Greiner, 

Tex.  App.  24,  75  S.  W.  557   (1903)  ;  113  Pa.  St.  60O,  605;  Farmer  v.  Mc- 

St.  Louis,  etc.  Ry.  Co.  v.  Parks,  40  Craw,   26   Ala.   189;    Cleveland,  etc. 

Tex.  App.  480,  90  S.  W.  343  (1905);  R.    Co.    v.    Terry,    8    Ohio    St.    570; 

Chesapeake,  etc.  Ry.   Co.  v.   Conley,  Orleans   v.   Perry,   24   Neb.    831,    40 

124  S.  W.  (Ky.)  861  (1910);  Win-  N.  W.  417;  McNaughton  v.  Car- 
ters V.  Baltimore,  etc.  Ry.  Co.,  177  donian  R.  Co.,  21  Dunlop,  160.  See 
Fed.  44,  lOO  C.  C.  A.  462  (1910)  ;  Haley  v.  Chicago,  etc.  R.  Co.,  21  la. 
Alabama  Steel,  etc.  Co.  v.  Tallant,  16;  O'Keefe  v.  Chicago,  etc.  R.  Co., 
51  So.  (Ala.)  835  (1910);  Belle  32  Id.  467;  Carlin  v.  Chicago,  etc. 
Alliance  Co.  v.  Texas,  etc.  Ry.  Co.,  R.  Co.,  37  Id.  316. 

125  La.  777,  51  So.  846  (1910);  ™ Button  v.  Hudson  River  R.  Co., 
Wight  V.  Michigan,  etc.  Ry.  Co.  126  18  N.  Y.  248.  Nevertheless,  where 
N.  W.  (Mich.)  414  (1910);  Chicago,  the  only  negligence  with  which  the 
etc.  Ry.  Co.  v.  Bennett,  181  Fed.  plaintiff  is  charged  Is  such  as  ope- 
799,  104  C.  C.  A.  309  ( 1910)  ;  Mc-  rated  directly,  if  at  all,  to  produce 
Gahey  v.  Citizens'  Ry.  Co.,  129  N.  W.  the  injury,  a  new  trial  will  not  be 
(Neb.)  293  (1911).  See  Evansville,  granted  on  account  of  the  judge's 
etc.  Co.  v.  Spiegel,  94  N.  E.  (Ind.  charging  the  jury  that  they  must 
App.)   718    (1911).  find  for  the  plaintiff  upon  this  issue, 

^'In   an   action  for  the   negligent  unless    his    negligence    operated    di- 

killing   of   animals,    the    court    in-  rectly  to  produce  the  injury   (John- 

structed  the   jury   that  "  proximate  son  v.  Hudson  River  R.  Co.,  20  N.  Y. 

negligence  is  negligence  at  the  time  65;  Tuff  v.  Warman,  5  C.  B.  [N.  S.] 

of  the  happening  of  the  injury  com-  573,  2  Id.  740). 

plained  of,"  that  "  remote  negligence  ^  Prather  v.  Richmond,  etc.  R.  Co., 
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jury  will  defeat  his  recovery."^  It  is  not  a  correct  legal 
proposition  that  it  is  necessary  to  defeat  the  plaintiff's 
recovery  that  his  contributory  negligence  should  have 
contributed  substantially  or  essentially  to  the  injury  or 
have  been  the  direct  or  immediate  cause  thereof..  Nor 
that  it  will  not  have  such  effect  if  only  slight.  It  is  true 
that  contributory  negligence  only  exists  where  there  is  a 
want  of  ordinary  care  on  the  part  of  the  plaintiff,  but  the 
law  recognizes  no  such  legal  conception  as  the  slight, 
want  of  ordinary  care,  and  the  use  of  the  term  is  to  di- 
vert the  true  inquiry.  There  is  no  line  of  decisions  in 
support  of  the  propositions  here  denied. 

§  94b.  Negligence  by  the  plaintiff  without  which  the 
injury  would  not  have  occurred.  —  Contributory  negli- 
gence only  exists  where  without  the  negligent  act  or 
omission  of  the  plaintiff  the  injury  would  not  have  been 
infiicted.^^^ 

§  95.  Negligence  increasing  damages  only,  no  bar. — 

Ey  the  "  injury,"  contribution  to  which  by  the  plaintiff's 
fault  is  said  to  be  a  bar  to  his  action,  must  be  understood 
the  particular  event  which  causes  damage  to  the  plain- 
tiff, not  the  damage  itself.  If  the  plaintiff  in  no  degree 
contributed  by  his  want  of  ordinary  care  to  expose  him- 
self to  the  act  by  which  he  was  injured,  it  is  no  bar  to  his 

80  Ga.  427,  9  S.  E.  530;  Montgom-  Hudson  R.  Ry.  Co.,  21  N.  Y.  430; 
ery  v.  East  Tenn.  Ry.  Co.,  94  Ga.  332,  Owen  v.  Hudson  R.  Ry.  Co.,  35  N.  Y. 
21  S,  E.  571.  516;  Gonzales  v.  New  York,  etc.  Ry. 
22^  "This,"  said  Paxson,  J.,  in  Co.,  38  N.  Y.  440,  98  Am.  Dec.  440. 
Monongahela  City  v.  Fisher,  111  Pa.  ^  Atoka  Coal,  etc.  Co.  v.  Miller, 
St.  9,  "is  a  safe  rule,  easily  under-  104  S.  W.  (Ind.  Ter.)  555  (1907)  ; 
stood,  and  cannot  well  be  frittered  Ewing  &  Sons  v.  Callahan,  32  Ky. 
away  by  the  jury"  (Murch  v.  Con-  Law  R.  36,  537,  105  S.  W.  387,  978 
cord  R.  Corp.,  29  N.  H.  9,  61  Am.  (1908)  ;  Chesapeake,  etc.  Ry.  v.  Con- 
Dec.  631;  Sheffield  v.  Rochester,  etc.  ley,  124  S.  W.  (Ky.)  861  (1910)  ; 
R.  Co.,  21  Barb.  304;  Louisville,  etc.  Lehman  v.  Chicago,  etc.  Ry.  Co.,  140 
R.  Co.  V.  Shanks,  94  Ind.  598;  Ban-  Wis.  497,  122  N.  W.  1059  (1909). 
ning  V.  Chicago,  etc.  Ry.  Co.,  89  la.  See,  also,  Thompson  on  Negligence,. 
74,  56  N.  W.  227    (1893)  ;   Wilds  v.  §  221,  note  22. 
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action  that,  by  any  fault  of  liis  own,  he  aggravated  the 
consequences  of  that  injury.^^^  That  fact,  if  established, 
only  goes  to  mitigate  the  damages  recoverable  by  him.^^* 
He  cannot  recover  compensation  for  any  damage  which 
he  might  have  avoided  by  the  use  of  ordinary  care  and 
diligence,  after  becoming  aware  of  the  injury  of  which 
he  complains ;  "°  but  he  can  recover  for  any  other  dam- 
age ;  ^^^  and  the  utmost  result  of  such  negligence  on  his 
part  would  be  to  reduce  his  recovery  to  a  nominal  sum. 
Y/here  the  plaintiff  has  suffered  two  distinct  injuries, 
with  respect  to  only  one  of  which  he  is  chargeable  with 


=='  Bradford  v.  Downs,  126  Pa.  St. 
622,  17  Atl.  884;  Gould  v.  MeKenna, 
86  Pa.  St.  297 ;  Matthews  v.  Warner, 
29  Gratt.  570.;  Second  v.  St.  Paul, 
etc.  E.  Co.,  5  McCrary,  515;  Smith- 
wick  V.  Hall,  etc.  Co.,  59i  Conn.  261, 
21  Atl.  924;  Thomas  v.  Kenyon,  1 
Daly,  132;  DuBois  v.  Decker,  52  Hun, 
610',  4  N.  Y.  Supp.  768  [disobeying 
surgeon's  directions]  ;  Standard  Oil 
Co.  V.  Bowker,  141  Ind.  12,  40  N.  E. 
128  [same],  Strudgeon  v.  Sand 
Beach,  107  Mich.  496,  65  N.  W.  616 
[same].  Village  of  Atkinson  v. 
Fisher,  4  Neb.  21,  93  N.  W.  211 
(1903);  Texas,  etc.  By.  Co.  v.  Mc- 
Kensie,  30  Tex.  App.  293,  70  S.  W. 
237  (1902)  ;  Elliott  v.  Kansas  City, 
174  Mo.  554,  74  S.  W.  617  (1903)  ; 
Indiana  Union  Trac.  Co.  v.  Ohne,  89 
N.  E.  (Ind.  App.)  507   (1909). 

^"Goshen  v.  England,  119-  Ind. 
368,  21  N.  E.  977.  See  §  741,  post. 
Louisville,  etc.  By.  Co.  v.  Mason,  72 
S.  W.  (Ky.)  27  (1903);  Village  of 
Atkinson  v.  Fisher,  supra;  Texas, 
etc.  By.  Co.  v.  McKensie,  supra.. 

"=  Hamilton  v.  McPherson,  28 
N.  Y.  72;  Milton  v.  Hudson  Biver 
Steamboat  Co.,  37  Id.  210;  Chase  v. 
N.  Y.  Central  B.  Co.,  24  Barb.  273; 
Sherman  v.  Fall  Biver  Iron  Co.,  2 
Allen,  524;  Hunt  v.  Lowell  Gas  Co., 


1  Id.  343;  Wright  v.  Illinois,  etc. 
B.  Co.,  20  la.  195;  Tift  v.  Jones,  52 
Ga.  538;  Georgia  E.  Co.  v.  Eskew, 
86  Id.  641,  12  S.  E.  1061  [expelled 
passenger  walking,  when  he  could 
have  ridden] ;  Ohio,  etc.  B.  Co.  v. 
Burrow,  32  111.  App.  161  [game] ; 
Memphis,  etc.  E.  Co.  v.  Hembree, 
84  Ala.  182,  4  So.  392  [value  of  dead 
animal  deducted] ;  Sandwich  v.  Do- 
lan,  34  111.  App.  199  [not  employing 
competent  physician].  Whether  the 
refusal  of  plaintiff  to  have  a  limb 
amputated,  as  advised  by  his  physi- 
cian, contributed  to  his  death  so  as 
to  bar  a  recovery  is  for  the  jury 
(Sullivan  v.  Tioga  E.  Co.,  112  N.  Y. 
643,  20  N.  E.  569). 

^°  Where  the  damage  caused  by 
the  negligence  of  defendant  was  in- 
creased by  the  negligence  of  plaintiff, 
the  latter  can  recover  up  to  the  time 
when  his  contributory  negligence  be- 
gan to  affect  the  result  (Stebbins 
V.  Vermont  Central  E.  Co.,  54  Vt. 
464;  quoting  §  32  of  our  earlier  edi- 
tion). See  Miller  v.  Mariner's 
Church,  7  Me.  51;  State  v.  Powell, 
44  Mo.  436;  Douglass  v.  Stevens,  18 
Id.  362 ;  Illinois,  etc.  R.  Co.  v.  Finni- 
gan,  21  111.  646;  Toledo,  etc.  E.  Co. 
V.  Parker,  49  Id.  385;  Worth  v.  Ed- 
monds,  52  Barb.  40. 
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contributory  fault,  he  can  nevertheless  recover  for  the 
other.^"  One  injured  by  the  negligence  of  another  is 
bound  to  use  due  reasonable  or  ordinary  care  to  prevent 
the  unnecessary  aggravation  of  the  injury  and  enhance- 
ment of  the  damages  therefrom,  and  to  that  end  to  pro- 
cure proper  medical  treatment  when  it  appears  to  be 
necessary.  One's  instinct  of  self-preservation  and  the 
natural  desire  to  mitigate  his  own  pain  and  suffering 
may  generally  be  relied  on  to  prompt  him  to  adopt  such 
a  course  as  seems  best  to  secure  these  results.  Courts 
are  not,  therefSre,  inclined  to  hold  the  plaintiff  to  any 
higher  exercise  of  care  than  such  as  seemed  to  himself 
reasonable  at  the  time ;  and,  in  the  absence  of  bad  faith, 
an  attempt  purposely,  by  neglect  or  otherwise,  to  ag- 
gravate his  injury  and  increase  the  damage,  the  plaintiff 
will  ordinarily  be  entitled  to  recover  damages  to  the  full 
extent  of  his  injury  without  reference  to  whether  he  pur- 
sued the  most  judicious  course  or  not.  If  his  neglect  was 
caused  by  his  suffering  he  will  not  be  held  contributorily 
negligent.^^*  Plaintiff's  subsequent  neglect  of  course 
only  affects  the  amount  of  the  recovery.^^' 

§  96.  Plaintiff's  fault  need  not  be  cause  of  injury.  — 

It  is  not  essential  to  this  defence  that  the  plaintiff's  fault 

="In   Northern   Central   R.   Co.  v.  Shore,  etc.  R.  Co.  v.  Parker,  131  III. 

Price,     29     Md.    420,    the    decedent,  557,  23  N.  E.  237   [whether  locomo- 

while  negligent,  was  run  over  by  a  tive   engineer   was   negligent   in   ap- 

train.     The  trainmen  laid  his  appar-  preaching   at    a,    particular   rate    of 

ently  lifeless  body  in  a  warehouse  at  speed  a  switch,  which  wes  misplaced, 

night.     In  the  morning  it  was  found  when     his    view    was     obscured     by 

that  decedent  had  survived,  and  he  smoke] ;  Blaiser  v.  N.  Y.,  Lake  Erie, 

afterwards  died  from  loss  of  blood,  etc.  R.  Co.,  110  N.  Y.  638,  17  N.  E. 

The   company  was   held   liable,   not-  692  [plaintifif  struck,  at  crossing,  by 

withstanding  plaintiff  contributed  to  engine    without   headlight    or    warn- 

oausing  the  collision.     Whether  one  ing] ) . 

injured  by  falling  on  ice,  negligently  '^  Gulf,  etc.  Ry.  Co.  v.  Mannewitz, 

allowed  to  accumulate  on  the   side-  70  Tex.  73,  8  S.  W.  66   (1888). 

walk,   was   negligent   in   not   discov-  '^  Texas,  etc.  Ry.  Co.  v.  MeKensie, 

ing  the  ice  is  for  the  jury   (Thurin-  30    Tex.    App.    293,    70    S.    W.    237 

ger  v.  N.  Y.  Central  R.  Co.,  71  Hun,  (1903). 
526,    24   N.    Y.    Supp.     1087;     Lake 
[Law  of  Neg.    Vol.  I  —  16] 
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should  have  been,  in  any  degree,  the  cause  of  the  event 
by  which  he  was  injured.^""  It  is  enough  to  defeat  him 
if  the  injury  might  have  been  avoided  by  his  exercise  of 
ordinary  care."^  The  question  to  be  determined  in  every 
case  is,  not  whether  the  plaintiff's  negligence  caused,  but 
whether  it  contributed  to  the  injury  of  which  he  com- 
plains.^^^  This  it  may  do  by  exposing  him  to  the  risk 
of  injury,  quite  as  effectually  as  if  he  committed  the  very 
act  which  injured  him.^^^ 

§  97.  Effect  of  technical  trespass.  —  The  mere  fact 
that  the  plaintiff,  when  he  suffered  the  injury,  was  tech- 
nically trespassing  on  the  defendant's  premises,  and 
would  not  have  been  injured  if  he  had  not  so  trespassed, 
is  not  conclusive  evidence  of  contributory  negligence.^^* 


^'°  Colegrove  v.  New  Haven  R.  Co., 
20  N.  Y.  492;  Memphis,  etc.  R.  Co. 
V.  Jobe,  69  Miss.  452,  10  So.  672; 
s.  P.,  McKeller  v.  Monitor,  78  Mich. 
485,  44  N.  W.  412.  Much  less  that 
it  should  be  the  sole  cause  (Central 
Pass.  E.  Co.  V.  Stevens,  [Ky.] ;  22 
S.  W.  312;  North  Birmingham  E. 
Co.  V.  Calderwood,  S»  Ala.  247,  7  So. 
360). 

™  See  §  87,  ante. 

^'  Brand  v.  Schenectady,  etc.  R. 
Co.,  8  Barb.  368. 

^»  Oehsenbein  v.  Shapley,  85  N.  Y. 
214.  Where  there  are  various  steps 
in  the  happening  of  an  accident, 
culminating  in  plaintiff's  injury,  his 
negligence  contributing  to  the  initia- 
tion of  the  events,  will  bar  his  re- 
covery for  injuries  sustained  by  the 
last  event,  though,  as  to  that,  he  was 
without  fault  (Rhing  v.  Broadway, 
etc.  R.  Co.,  53  Hun,  321,  6  N.  Y. 
Supp.  641  [plaintiff  trampled  on  by 
horses  after  collision  with  street 
car] ). 

^*Lowe  v.  Salt  Lake  City,  13  Utah, 
91,  44  Pac.  1050  [approving  our 
text] ;  Daley  v.  Norwich,  etc.  R.  Co., 


26  Conn.  591;  Birge  v.  Gardiner,  19 
Id.  507;  Brown  v.  Lynn,  31  Pa.  St. 
510;  Vicksburg,  etc.  R.  Co.  v.  Mc- 
Gowan,  62  Miss.  682.  The  keeper  of 
ferocious  dogs  is  liable  to  a  technical 
trespasser  who,  without  warning,  ap- 
proaches the  premises  and  is  at- 
tacked by  them  (Loomis  v.  Terry,  17 
Wend.  496;  Marble  v.  Ross,  124 
Mass.  44;  Woolf  v.  Chalker,  31  Conn. 
121 ) .  To  the  same  effect,  Sherfey  v. 
Hartley,  4  Sneed,  58;  see  §  639,  post. 
In  Bird  v.  Holbrook,  4  Bing.  628, 
the  defendant  had  put  spring  guns 
in  the  ground,  for  the  obvious  pur- 
pose of  injuring  trespassers.  Not 
having  put  up  any  notice  of  warning, 
he  was  held  liable  to  a  trespasser  in- 
jured by  one  of  these  guns.  Recov- 
ery allowed  for  trespassing  colt,  in- 
jured by  vicious  mule  at  large  (Hill 
v.  Applegate,  40  Kans.  31,  19  Pac. 
315).  Except  in  the  caee  of  dogs 
that  have  killed  Ris  sheep  (Rev.  St. 
1889,  c.  54),  a  man  has  no  right  to 
set  baits  of  poisoned  meat  on  his 
premises  for  dogs  that  may  trespass 
there,  and  is  liable  to  their  owners 
for  injuries  to  such  dogs   (Gillum  v. 
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The  decisions  upon  this  point,  even  in  the  same  court,  are 
probably  not  reconcilable  with  each  other ;  and  they  cer- 
tainly cannot  be  reconciled  by  any  mere  quotations  from 
their  language.  But  a  principle  can  be  found  which  will 
reconcile  all  decisions  which  ought  to  stand,  including 
nearly  all  reported,  disregarding  dicta  and  looking  to 
the  real  points  decided.  This  principle  appears  to  us  to 
be  that,  in  order  to  defeat  his  recovery,  the  plaintiff's 
trespass  must  be  culpable,  from  a  common-sense  point  of 
view,  and  not  in  the  technical  sense  which  would  include 
every  neglect  to  comply  with  the  letter  of  the  law.  Un- 
less the  plaintiff  has  done  something  which  persons  of 
ordinary  prudence  and  moral  sense  would  feel  to  be  care- 
less or  morally  wrong,  involving  a  reasonable  possibility 
of  injury  either  to  himself  or  to  the  person  upon  whose 
premises  he  is  trespassing,  he  should  not  be  debarred 
from  his  right  of  action  for  negligence;  but  the  defend- 
ant should  be  left  to  recover  such  damages  as  he  can  for 
the  trespass.  Thus,  an  entry  upon  a  vacant,  unfenced 
lot  is  a  trespass,  just  as  truly  as  an  entry  into  a  house 
with  closed  doors ;  but  the  presumption  as  to  negligence 
in  one  case  is  vastly  different  from  "that  in  the  other.  In 
one  of  those  vehement  opinions  which  make  some  of  the 
Pennsylvania  reports  such  entertaining  reading,  but  such 
unsafe  guides,  it  was  asserted  that  an  entry  upon  the 

Sisson,  53  Mo.  App.  516).    In  Town-  Patterson,     14    Conn.     1;     Gray    v. 

send  V.  Wathen,  9  East,  277,  the  de-  Coombs,  7  J.  J.  Marsh.  478;  Hooker 

fendant  set  traps  in  his  wood,  baited  v.  Miller,  37  la.  613.    A  person  may 

with  strong-scented  meat.     The  wood  protect  his  house  from  burglary  by 

being      uninclosed,      the      plaintiff's  setting     a     spring    gun     (State     v. 

dogs    entered    it,    attracted    by    the  Moore,  31  Conn.  479).     Stepping  on 

meat,  and  were  caught  in  the  traps:  a   railroad  track  to  rescue   another 

held,    plaintiil    could    recover,    not-  from     injury     by     an     approaching 

withstanding  his  dogs  were  trespass-  train  is  not  a  trespass    (Spooner  v. 

ers.    See  Wooton  v.  Dawkins,  2  C  B.  Delaware,  etc.  E.  Co.,  115  N.  Y.  22, 

[N.    S.]    412;    Jordan   v.    Crump,    8  21  N.  E.  696),  nor  is  going  on  an- 

Mees.  &  W.  782;   Deane  v.  Clayton,  other's  premises  where  a  fire  is  rag- 

7  Taunt.  489,  in  which  plaintiff  was  ing,  endangering  life  and  safety,  for 

not  allowed  to  recover  for  dog  killed  the  honest  purpose  of  saving  life  or 

by    a    spike,    placed    by    defendant,  property    (Henry  v.    Cleveland,   etc. 

with   notice.      Compare   Johnson    v.  R.  Co.,  67  Fed.  426). 


§    97]  CONTKIBUTOEY    NEGLIGEKCE.  244 

land  of  an  unfenced  railroad  stood  upon  the  same  foot- 
ing with  an  entry  into  a  bedroom ;  "^  but  this  doctrine 
confounds  all  moral  and  s'ome  legal  distinctions.  The 
comparison  fails  at  every  point.  The  injury  which  a 
stranger  does  to  the  railroad  company  by  entering  upon 
its  way  is  infinitesimal ;  while  the  risk  to  himself  is  great. 
The  injury  which  he  does  to  his  neighbor  by  secretly 
entering  his  bedroom  is  great ;  while  the  risk  to  himself, 
if  undiscovered,  is  infinitesimal.  In  each  case,  it  is  true, 
the  effect  upon  the  trespasser's  right  to  sue  for  damages 
may  be  the  same ;  but  this  will  be  for  very  different  rea- 
sons. If  he  walks  along  the  track,  he  knowingly  takes 
the  risk  of  fatal  injuries,  and  should  not  recover,  for 
that  reason.  If  he  secretes  himself  in  the  bedroom  he 
knowingly  engages  in  a  gross  invasion  of  his  neighbor's 
rights,  and  should  not  recover  for  that  reason.  Most  of 
the  reported  cases  which  appear  at  first  sight  incon- 
sistent with  this  proposition,  and  all  of  them  which  are 
not  inconsistent  with  other  and  better-considered  de- 
cisions, will  prove,  upon  examination,  to  be  cases  which 
turned,  not  upon  contributory  negligence,  but  upon  the 
question  whether  the  defendant  owed  any  duty  to  per- 
sons in  the  plaintiff's  situation,  which  he  had  neglected 
to  perform,^'"  which  is  an  entirely  different  matter.  Yet 
nothing  is  more  common  than  to  find  the  two  questions 
confused  with  each  other  in  judicial  opinions.  A  large 
majority  of  the  apparently  adverse  cases,  moreover,  are 
railroad  cases,  in  which  the  trespasser  knowingly  ex- 
posed himself  to  injury.  They  have,  therefore,  no  bear- 
ing upon  the  question  of  the  effect  of  a  mere  technical 
trespass.  We  have  been  unable  to  find  any  case  of  a 
mere  trespass  in  which  any  different  rule  is  applied  from 
that  which  is  applied  by  the  same  courts  to  the  case  of 

^=Phil.,  etc.  R.  Co.  V.  Hummell,  44  101  N.  Y.  391;  Nicholson  v.  Erie  E. 

Pa.  St.  375;  see  N.  Y.  &  Erie  E.  Co.  Co.,  41  Id.  525;  Severy  v.  Nickerson, 

V.  Skinner,  19  Id.  301.  120  Mass.  306 ;   Hounsell  v.  Smyth, 

"'  For  examples  of  such  cases,  see  7  C.  B.  [N.  S.]  731 ;  Parker  v.  Port- 

Larmore   v.   Crown   Point  Iron   Co.,  land  Pub.  Co.,  69  Me.  173   [absence 
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one  wlio  enters  by  a  bare  license.  In  both,  the  real  de- 
cision is  that  the  defendant  is  not  bound  to  anticipate 
the  presence  of  a  stranger,  and  therefore  is  not  negligent 
in  failing  to  protect  him  against  injury/" 

The  doctrine  of  the  preceding  part  of  this  section  is 
amply  supported  by  authority ;  ^^*  the  duty  of  the  defend- 
ant owing  to  the  plaintiff  generally  being  rested  securely 
on  the  broad  maxim  sic  utere  tuo  ut  alienum  non  laedas. 
It  is  of  course  quite  possible  by  simply  denying  the  duty 


of  a  duty  insisted  on] ;  Augusta  R. 
Co.  V.  Andrews,  89  Ga.  653,  16  S.  E. 
203. 

'''  Philadelphia,  etc.  R.  Co.  v.  Hum- 
mell,  44  Pa.  St.  375;  N.  Y.  &  Erie 
R.  Co.  V.  Skinner,  19  Id.  301;  Matze 
V.  N.  Y.  Central  R.  Co.,  1  Hun,  417 ; 
Hunger  v.  Tonawanda  R.  Co.,  4 
N.  Y.  349;  Roberton  v.  New  York, 
7  Misc.  645,  28  N.  Y.  Supp.  13;  Ward 
V.  Southern  Pac.  R.  Co.,  25  Ore. 
433,  36  Pac.  166,  and  cases  cited. 
See  §  705,  post.  And  it  will  be  pre- 
sumed that  he  was  not  aware  of 
their  presence  (Chenery  v.  Fitch- 
burg  R.  Co.,  160  Mass.  211,  35  N.  E. 
544;  Holland  v.  Sparks,  92  Ga.  753, 
18  S.  E.  990;  Cablett  v.  St.  Louis, 
etc.  R.  Co.,  57  Ark.  461,  21  S.  W. 
1062).  In  all  the  following  cases, 
usually  cited  as  authorities  for  the 
proposition  that  a  trespasser  cannot 
recover  because  he  is  a  trespasser, 
the  courts  really  decided  nothing 
more  than  is  stated  in  the  text. 
In  all,  travelers  took  shelter  from 
storms,  without  invitation:  Lary  v. 
Cleveland,  etc.  R.  Co.,  78  Ind.  323 
[taking  shelter  in  a  ruined  house] ; 
Converse  v.  Walker,  30  Hun,  596 
[shelter  in  hotel];  Pittsburgh,  etc. 
R.  Co.  v.  Bingham,  29  Ohio  St.  364 
[station  house] ;  Parker  v.  Portland 
Publishing  Co.,  69  Me.  173.  Plain- 
tiflf,  a  boy,  going  through  a  lumber 
yard,  was  injured  by  the  fall  of  lum~ 


ber  fifty  feet  from  the  highway 
(Vanderbeck  v.  Hendry,  34  N.  J. 
Law,  467).  See,  also,  Jeffersonville, 
etc.  R.  Co.  V.  Goldsmith,  47  Ind.  43 ; 
Morgan  v.  Pennsylvania  R.  Co.,  7 
Fed.  78.  Compare  Graves  v.  Thomas, 
95  Ind.  361,  as  distinguished  in 
Evansville,  etc.  R.  Co.  v.  Griffin, 
100  Id.  221;  Cahill  v.  Layton,  57 
Wis.  60O;  Davis  v.  Chicago,  etc.  R. 
Co.,  58  Id.  646;  Bransom  v.  Labrot, 
81  Ky.  638.  No  recovery  was  allowed 
in  the  following  cases:  Hargreaves 
V.  Deacon,  25  Mich.  1  [child  coming 
on  defendant's  premises,  some  dis- 
tance from  highway,  fell  into  an 
uncovered  cistern] ;  McAlpine  v. 
Powell,  70  N.  Y.  126  [child  getting 
on  fire-escape  attached  to  house,  fell 
through  defective  trap  door] ;  Rouls- 
ton  V.  Clark,  3  E.  D.  Smith,  366 
[going  through  a  buiding  in  progress 
of  erection] ;  Kohn  v.  Lovett,  44  Ga. 
251  [plaintiff,  responding  to  a  fire 
alarm,  ran  through  defendant's  store 
and  fell  down  an  opening] ;  Zoebisch 
V.  Tarbell,  10  Allen,  385  [plaintiff 
going  into  a  room  of  factory  on  the 
door  of  which  "  no  admittance  "  was 
painted] ;  s.  P.,  Severy  v.  Niokerson, 
120  Mass.  306. 

^=  Daley  v.  Norwich  Ry.,  26  Conn. 
591,-  68  Am.  Dec.  413;  Bridge  v. 
Gardiner,  19  Conn.  507,  50  Am.  Dec. 
261;  Norris  v.  Litchfield,  35  N.  H. 
271,  69  Am.  Dec.  546. 
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to  defeat  cases  properly  coming  within  the  principle 
stated,  and  this  has  sometimes  been  done.''"  The  ten- 
dency to  apply  old  and  familiar  formula  to  substantially 
new  questions  of  duty  created  by  new  conditions  is  ever 
present.  But  upon  reflection  it  must  surely  be  seen  that 
the  principle  of  law  which  was  intended  to  protect  the 
owner  of  house  or  land  from  the  claims  for  damages  by 
trespassers  has  no  natural  or  reasonable  application  to 
public  service  companies  maintaining  by  license  their 
dangerous  instrumentalities  at  places  where  others  are 
litely  to  be  present.  To  identify  such  companies  with 
the  owner  of  the  property  for  purpose  of  applying  the 
ancient  and  undifferentiated  rules  of  the  common  law 
with  reference  to  trespassers  is  to  ignore  the  most  ob- 
vious conditions  resulting  from  industrial  development. 
In  both  the  cases  adverted  to  in  the  preceding  note  the 
court  determined  as  matter  of  law  that  the  actions  were 
not  maintainable.  The  question  in  both  cases  was  in 
truth  one  of  contributory  negligence  and  should  have 
been  left  to  the  jury.  It  is  for  the  jury  to  say  whether 
so  ordinary  and  probable  act  as  one  going  on  top  of  an 
awning,  with  the  implied  assent  of  the  owner,  to  raise  an 
electric  wire  that  impedes  him  in  a  lawful  use  of  the 
street,  or  a  policeman  or  fireman  lawfully  going  on  top 

^  Brush   Elec.   Light,   etc.    Co.   v.  Pitts    case    a    policeman    under    in- 

Lefevre,  93  Tex.  604,  57  S.  W.  640,  structions  of  the  mayor  of  the  city 

49  L.  R.  A.  771,  77  Am.  St.  Rep.  898  had    gone    upon    the    awning    of    a 

(1900)  ;  Greenville  v.  Pitts,  102  Tex.  building  for  the  purpose  of  detecting 

1,  107  S.  W.  50,  14  L.  R.  A.   (N.  S.)  parties    engaged    in    gambling,    and 

979    (1908).     In  the  case  first  cited  there   came   in   contact  with   an  un- 

the  plaintiff,  a  house  mover,  having  insulated     wire     and     was     injured, 

gone  upon  an  awning  for  the  purpose  The  same  court  held  that  he  was  a. 

of  raising  an  electric  wire  attached  trespasser    and,     therefore,    without 

thereto  and  overhanging  the   street,  remedy.      An    unsuccessful    attempt 

was  killed  by  coming  in  contact  with  was  made  to  explain  these  eases  in 

an   uninsulated   wire.      It   was   held  Burnett  v.  Ft.  Worth  Light,  etc.  Co., 

by  the  Supreme  Court  of  Texas  that  102  Tex.  31,  112  S.  W.  1040  (190S). 

there  was  no  right  of  action  because  These  decisions  are  shocking  to  the 

it  was  such  an  injury  as  could  not  moral  sense.     It  is  even  intimated  in 

reasonably  have  been  foreseen  by  the  the  Burnett  case  that  the  fact  that 

electrical   service    company.     In   the  such  wires  were  required  by  city  ordi- 
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of  an  awning  to  stop  gambling  or  to  put  out  a  fire  is 
making  such  nonculpable  uses  of  these  places  as  could 
reasonably  have  been  foreseen  and  guarded  against  by 
an  electrical  company  when  it  strung  its  wires  there.^*" 
The  learned  author  of  Watson  on  Damages  for  Personal 
Injuries  quotes  with  approval  from  Hamilton  v.  God- 
ing  ^"  by  the  Supreme  Court  of  Maine,  as  follows :  "  The 
question  how  far  a  person  can  defend  an  otherwise  in- 
defensible act  by  showing  a  criminal  or  unlawful  act  on 
the  part  of  the  party  injured,  has  of  late  years  been  fully 
discussed  in  the  courts  of  this  country  and  England. 
The  result  generally  reached  is  that  no  man  can  set  up  a 
public  or  private  wrong  committed  by  another  as  an  ex- 
cuse for  a  wilful  or  unnecessary  or  even  negligent  injury 
to  him  or  his  property. ' ' 

§  98.  Technical  trespass  no  bar.  —  The  overwhelming 
weight  of  authority,  both  in  number  of  decisions  and  in 
soundness  of  reasoning,  by  which  is  established  the  right 
of  little  children  to  recover  damages  for  injuries  suffered 

nance    to   be    insulated   would    have  upon  them,  and  not  solely  with  ref- 

made  no  difference  in  the  decisions  of  erence  to  the  ownership  or  occupancy 

the  cases  here  criticised.  of  the  locus  in  quo,  the  question  of 

"°  Griffin    v.    United    States    Elee.  duty    must    be    determined.      '  It    is 

Co.,    164    Mass.    492,    32    L.    E.    A.  true  that,  where  no  duty  is  owed  no 

400;    Guinn    v.    Delaware,   etc.    Tel.  liability  arises.     But,   as   has   often 

Co.,  —  N.  J.  — .  62  Atl.  412,  3  L.  been   said,   duties   arise   out   of   cir- 

R.  A.  988  (1902)  ;  Lowe  v.  Salt  Lake  cumstances.     Hence,  when  the  owner 

City,  13  Utah,  91,  44  Pac.  105O,  57  has    reason    to    apprehend    danger. 

Am.  St.  Rep.  708  (1896).  owing   to   the   peculiar   situation   of 

="  55  Me.  428.    See  also  Mahoney  v.  his  property  and  its  openness  to  ac- 

Cooke,  26  Pa.  St.  349;  Philadelphia,  cident,  the  rule  will  vary'   (Hydrau- 

etc.    Ry.    Co.    v.    Philadelphia    Tow  lie  Co.  v.  Orr,  83  Pa.  St.  322).     It 

Boat  Co.,  23  Howard,  247;  Sutton  v.  makes  no   difference  where  the   cir- 

Wanwatosa,  29  Wis.  27.    "  The  duty  cumstances  give   rise   to   duty,   that 

of  care,  which  the  law  imposes  upon  the  plaintiff  was  '  technically  a  tres- 

those   who  undertake   to  operate   so  passer'  (Schilling  v.  Abernethy,  112 

dangerous  a  force  as  electricity,  may.  Pa.  St.  437,  3  Atl.  793).     The  true 

under  some  circumstances,  be  due  to  question   is.    Was   he  '  a   trespasser 

one  who,  technically,  is  a  trespasser,  there  in  the  sense  that  would  excuse 

In   such  a  case  as  this  one  its  spe-  the  defendant  for  the  acts  of  nesli- 

cial  facts  are  for  consideration,  and  gence?'"    (Xewark  Elec.   Light,  etc. 
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« 

while  trespassing,  should  alone  be  sufficient  to  settle  this 
question."^  Innocence  and  mistake  are  no  excuse  for  a 
trespass ;  "^  and  therefore  one  committed  by  a  child  is 
just  as  truly  a  trespass  as  if  committed  by  an  adult.  The 
owner  of  premises  has  precisely  the  same  right  to  eject 
a  child  therefrom  as  he  has  to  eject  a  full-grown  man. 
He  has  the  same  right  to  recover  nominal  damages  in 
each  case.  But  when  he  is  sued  for  damages  caused  by 
his  negligence  towards  a  trespasser,  he  finds  that  there 
is  a  wonderful  difference  between  the  probable  result  of 
the  suit  if  the  plaintiff  is  a  child,  and  the  probable  re- 
suit  of  a  like  suit  by  an  adult.  Is  there  any  intelligible 
ground  of  distinction  to  account  for  this  difference,  ex- 
cept that  the  child  is  presumably  not  guilty  of  conscious 
negligence,  while  the  man  presumably  is?  When  the 
man  proves  that  he  was  ignorant  of  the  fact  that  he  was 
trespassing,  or  shows  that  his  trespass  was  only  techni- 
cal, and  such  as  he  might  reasonably  suppose  would  not 
be  objected  to  by  the  defendant,  and  did  not  in  fact  pro- 
duce any  appreciable  injury  or  annoyance,  his  right  to 
recover  is  just  as  good  as  that  of  an  infant.^"  All  this 
is  well  settled.  And  what  inference  can  possibly  be 
drawn  from  such  decisions,  if  not  that  the  plaintiff's 
trespass  is  only  a  circumstance  tending  to  prove  con- 
tributory fault  upon  his  part,  and  not  in  and  of  itself 
such  fault  or  attended  with  the  usual  effects  of  such 
fault? 

§  99.  Defendant's  later  negligence  where  the  injury 
could  have  been  avoided  by  the  defendant  notwithstand- 
ing plaintiff's  prior  negligence;  rule  in  Davies  v. 
Mann.  —  It  is  now  perfectly  well  settled  that  the  plain- 
tiff may  recover  damages  for  an  injury  caused  by  the 

Co.  V.  Garden,  78  Fed.    (0.  C.  A.)  =«Per  Andrews,  J.,  Beck  v.  Carter, 

74).    See  also  1  Thompson  on  Negli-  68  N.  Y.  283,  289. 

gence,  §  801.  =«  Loomis  v.  Terry,  17  Wend.  496, 

'^  See    §    73,    ante;   Vicksburg   v.  and  other  cases  cited  under  last  sec- 

McLain,  67  Miss.  4,  6  So.  774.  tion.      Text    quoted    and    approved 
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defendant's  negligence,  notwithstanding  the  plaintiff's 
own  negligence  exposed  him  to  the  risk  of  injury,  if  such 
injury  was  more  immediately  caused  by  the  defendant's 

omission,  after  ^*^  becoming  aware  of  the  plantiff's  dan- 
ger,^*" to  use  ordinary  care  ^"  for  the  purpose  of  avoid- 
ing injury  to  him.^*^     We  know  of  no  court  of  last  resort 

(Lowe  V.  Salt  Lake  City,   13  Utah,  Co.,  12  Id.  2) ;  by  the  U.  S.  Supreme 

91,  44  Pac.   1050i).  Court   (Grand  Trunk  R.  Co.  v.  Ives, 

""Defendant's  negligence  must  be  144  U.  S.  40i8,  12  S.  Ct.  679  [an  in- 
subsequent  to  plaintiff's.  Recovery  structive  case] ;  Inland,  etc.  Coasting 
cannot  be  had  for  the  killing  by  a  Co.  v.  Tolson,  139  U.  S.  5.51,  11  S. 
train  of  a  trespasser,  by  reason  of  Ct.  653 )  ;  and  by  every  court  in?  tlie 
the  fact  that  the  train  was  not  prop-  Union,  except  possibly  Pennsyl- 
erly  equipped  with  appliances  for  vania.  It  is  the  law  in  Alabama 
stopping  it  quickly  (Smith  v.  Nor-  (Gothard  v.  Alabama,  etc.  R.  Co., 
folk,  etc.  R.  Co.,  114  N.  C.  728,  19  67  Ala.  114;  Louisville  &  N.  R.  Co. 
S.  E.  863,  923;  Sullivan  v.  Missouri  v.  Hurt,  101  Id.  34,  13  So.  130); 
Pac.  R.  Co.,  117  Mo.  214,  23  S.  W.  California  (Needham  v.  San  Fran- 
149 ) .  "  The  obligation  is  mutual  to  cisco,  etc.  R.  Co.,  37  Cal.  409 )  ;  Ool- 
use  care  to  avoid  the  consequences  orado  (Kansas,  etc.  R.  Co.  v.  Cran- 
of  each  other's  negligence"  (North-  mer,  4  Colo.  524);  Connecticut  (Is- 
ern  Central  R.  Co.  v.  Price,  29  Md.  bell  v.  New  Haven,  etc.  R.  Co.,  27 
420,  and  see  §  101,  post.  Conn.  393 )  ;   Delaware   ( Cummins  v. 

""  In  all  the  cases  cited  in  note  248,  Presley,     4     Harr.     315);     Georgia 

infra,  with  two  or  three  exceptions,  Macon,  etc.  R.  Co.  v.  Davis,  18  Ga. 

the  defendant  was  iullj  aware  of  the  679;   Georgia,  etc.  R.   Co.  v.  Neely, 

plaintiff's  danger.  56   Id.   540')  ;    Illinois    (Illinois,   etc. 

-"A  charge  that  defendant  is  liable  R.  Co.  v.  Hoffman,  67  111.  287;  Chi- 

unless  its  servants  did  everything  in  cago  v.  Donahue,  75  Id.   106;   Ohio, 

their  power  to  prevent  the  accident  etc.  R.   Co.  v.   Stratton,   78  Id.   88; 

prescribes  too  stringent  a  rule   (Mo-  Chicago,  etc.  R.  Co.  v.  Ryan,  131  Id. 

bile,  etc.  R.  Co.  v.  Watly,  69  Miss.  474,  23  N.  E.   385;    City  R.   Co.  v. 

145,    13   So.   825).     To   same   effect,  Jones,    61    111.   App.    183    [attention 

Norfolk,    etc.    R.    Co.  v.   Dunnaway,  diverted  by  a  runaway  team] )  ;  In- 

93  Va.  29,  24  S.  E.  69'8.  diana    (Jeffersonville,  etc.  R.   Co.  v. 

"^'This   principle,   first  enunciated  Adams,    43    Ind.    402;     Wright    v. 

in  Davies  v.  Mann,   10  Mees.  &  W.  Brown,  4  Id.  95);  Iowa  (Balcom  v. 

546,  in  different  language,  has  been  Dubuque,   etc.    R.    Co.,   21    la.    102; 

accepted  in  this  form  by  every  court  Kuhn  v.  Chicago,  etc.  R.  Co.,  42  Id. 

in  England,  including  the  House  of  420;    Searles  v.   Milwaukee,   etc.   R. 

Lords    (Radley   v.   Northwestern   R.  Co.,  35  Id.  490;   Morris  v.  Chicago, 

Co.,  L.  R.  1  App.  Cas.  754;  Scott  v.  etc.  R.  Co.,  45  Id.  29;  Deeds  v.  Chi- 

Dublin,  etc.  R.   Co.,   11   Irish   C.   L.  cago,  etc.  R.  Co.,  69  Id.  164,  28  N.  W. 

337;   Dimes  v.  Petley,  15  Q.  B.  276,  488;    Conners  v.  Burlington,  etc.  R. 

283;  Tuff  V.  Warman,  5  C.  B.  [N.S.]  Co.,    87    la.    147,    53    N.    W.    1092; 

573;    Witherley    v.    Regent's    Canal  Haden  v.  Sioux  City,  etc.  R.  Co.,  92 
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in  whicli  this  rule  is  any  longer  disputed ;  ""  although  the 

Iowa,  226,  60  N.  W.  537 )  ;   Kansas  Hampshire  ( Felch  v.  Concord  E.  R., 

(Kansas  Pac.  R.  Co.  v.  Whipple,  39  66   N.   H.   318,   29   Atl.   557);    New 

Kans.  531,  18  Pac.  730);  Kentucky  York    (Silliman  v.  Lewis,  49  N.  Y. 

(Louisville,  etc.  R.  Co.  v.  Collins,  2  379;     Button    v.    Hudson    River    R. 

Duvall,    116);    Louisiana    (Johnson  Co.,   18  N.  Y.  248,  per  Harris,  J.; 

V.   Canal,  etc.   R.   Co.,   37   La.   Ann.  Austin  v.  N.  J.   Steamboat   Co.,   43 

53);    Maryland    (Baltimore,   etc.   R.  Id.    75;    Green   v.    Erie    R.    Co.,    11 

Co.  V.  Mulligan,  45  Md.  486;   Balti-  Hun,  333;    Sweeney  v.  N.  Y.  Steam 

more,   etc.   R.   Co.  v.   McDonnell,  43  Co.,  15  Daly,  312,  6  N.  Y.  Supp.  528; 

Id.    534;     Consolidated    Gas    Co.    v.  Whittaker    v.    Delaware,    etc.    Canal 

Crocker,  82  Id.  113,  33  Atl.  423  [en-  Co.,  49  Hun,  400)  ;    North  Carolina 

tering  with  light  a  cellar  filled  with  (Aycock  v.  Wilmington,  etc.  R.  Co., 

gas]);    Massachusetts   (Lane  v.  At-  6  Jones,  231;   Gunter  v.  Wicker,  85 

lantic  Works,   107  Mass.   104;   Brit-  N.    C.    310;    Manly   v.    Wilmington, 

ton   V.    Cummington,    Id.    347;    Hib-  etc.  R.   Co.,   74  Id.   655;   Doggett  v. 

bard    v.    Thompson,     109    Id.    288;  Richmond,   etc.   R.   Co.,   78   Id.   305; 

Steele    v.    Burkhardt,    104    Id.    59;  Lay   v.   Richmond,   etc.   R.   Co.,    106 

Lovett  V.  Salem,  etc.  R.  Co.,  9  Allen,  Id.  404,  11  S.  E.  412;  Clark  v.  Wil- 

557;  Spofford  v.  Harlow,  3  Id.  176)  ;  mington,  etc.  R.  Co.,  109  N.  C.  430, 

Michigan    (Underwood    v.    Waldron,  14  S.  E.  43)  ;   Ohio    (Cleveland,  etc. 

33  Mich.  232)  ;   Minnesota   (Donald-  R.   Co.  v.   Elliott,  28   Ohio  St.   340i; 

son   V.    Milwaukee,   etc.    R.    Co.,    21  Kerwhacker  v.  Cleveland,  etc.  R.  Oo., 

Minn.  293 ;  Ingalls  v.  Adams  Ex.  Co.,  3  Id.  172 ;   Cincinnati,  etc.  R.  Co.  v. 

44  Id.  128,  46  N.  W.  325;  Hepfel  v.  Kassen,  49  Id.  230,  31  N.  E.  282)  ; 

St.  Paul,  etc.  R.  Co.,  49  Id.  263,  51  Texas    (Gulf,  etc.  R.   Co.   v.   Fox,   6 

K.  W.  1049;  Evarts  v.  St.  Paul,  etc.  S.  W.  56r.)  ;  Vermont  (Ross  v.  Troy, 

R.    Co.,    56    Minn.    141,    57    N.    W.  etc.  R.  Co.,  49  Vt.  364;  Trow  v.  Ver- 

4o9i)  ;    Mississippi    (Mississippi,  etc.  mont,  etc.  R.  Co.,  24  Id.  487)  ;  West 

R.  Co.  V.  Mason,  51  Miss.  234;  Chris-  Virginia    (Carrico  v.  West  Virginia 

tian  V.  Illinois  Cent.  R.  Co.,  71  Miss.  Cent.,  etc.  R.  Co.,  35  W.  Va.  389,  14 

237,  12  So.  710);   Missouri   (Morris-  S.   E.   12;    Wisconsin    (Woodward  v. 

sey   V.   Wiggins    Ferry   Co.,   43   Mo.  West  Side  R.   Co.,   71   Wis.   625,   38 

380;   Boland  v.  Missouri  R.  Co.,  36  N.   W.   347;    Little  v.   Superior,  etc. 

Id.  484 ;   Isabel  v.  Hannibal,  etc.  R.  R.  Co.;  88  Wis.  402,  60  N.  W.  706 ) . 

Co.,  60  Id.  475 ;   Nelson  v.  Atlantic,  ^«  Duncan  v.  St.  Louis,  etc.  Ry.  Co., 

etc.  R.'  Co.,  68  Id.  593;   Price  v.  St.  44  So.  (Ala.)  418,   (1907)  ;  Southern 

Louis,  etc.  R.  Co.,  72  Id.  414;  Han-  Ry.   Co.   v.   Stewart,   45    So.    (Ala.) 

Ian  V.  Missouri  Pac.  R.  Co.,  104  Mo.  51    (1907)  ;   Texas  &  N.  O.  Ry.  Co. 

381,    16   S.   W.   233;    Brill  v.   Eddy,  v.    Scarborough,    104    S.    W.     (Tex. 

115  Mo.  596,  22  S.  W.  488;  Chamber-  App.)    408    (1907)  ;   Harris,  etc.  Ry. 

lain   V.   Missouri    Pac.    R.    Co.,    132  Co.  v.  Finn,  107  S.  W.   (Tex.  App.) 

Mo.  318,  33  S.  W.  437);    Nahrasha  94;     afl'd    by    Supreme    Court,    101 

(Burnet  v.  Burlington,  etc.  R.   Co.,  Tex.    511,    109    S.    W.    94    (1908); 

16  Neb.  332;  Sioux  City,  etc.  R.  Co.  San  Antonio  Trac.   Co.  v.  Kelleher, 

V.  Smith,  22  Id.  775,  36  N.  W.  285;  48    Tex.    App.    421,    107    S.    W.    64 

Union  Pacific  R.   Co.  v.  Mertes,   39  ( 1908 )  ;    Morgan    v.    Missouri,    etc. 

Neb.    448,    58    N.    W.    106);     New  Ry.,   49   Tex.   App.   212,    1.10   S.   W. 
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same  rule,  in  substance,  but  inaccurately  stated,  has  been 
made  the  subject  of  strenuous  controversy.^^"  But, 
furthermore,  in  a  number  of  jurisdictions  it  is  held  that 
the  plaintiff  should  recover,  notwithstanding  his  own 
negligence  exposed  him  to  the  risk  of  injury,  if  the  in- 
jury of  which  he  complains  was  more  immediately  caused 
by  the  omission  of  the  defendant,  after  having  such 
notice  of  the  danger  as  would  put  a  prudent  man  upon 
his  guard,  to  use  ordinary  care  for  the  purpose  of  avoid- 
ing such  injury.  It  is  not  necessary  that  the  defendant 
should  actually  know  of  the  danger  to  which  the  plaintiff 
i.s  exposed.  It  is  enough  if  in  discharge  of  a  duty  owing 
the  defendant  he  could,  by  the  exercise  of  ordinary  care, 
have  discovered  it  in  time  by  the  use  of  the  agencies  at 
hand  to  have  avoided  the  injury.^" 


978  (1908);  St.  Louis,  etc.  E.  Co. 
V.  Droddy,  114  S.  W.  (Tex.  App.) 
902  (1908);  Anniston  Elec.,  etc.  Co. 
V.  Rosen,  48  So.  (Ala.)  798  (1909); 
Stanford  v.  St.  Louis,  etc.  Ey.  Co., 
50  So.  (Ala.)  110  (1909);  Chesa- 
pealte  &  0.  Ey.  Co.  v.  Corbin's  Admr., 
110  Va.  700,  67  S.  E.  179  (1910). 

^°°In  Pennsylvania,  Woodward,  J., 
referring  to  Beers  v.  Housatonic  E. 
Co.,  19  Conn.  566,  criticised  the  lan- 
guage there  used,  and  added :  "  I 
prefer  our  own  mode  of  holding  the 
law;  that  if  the  injury  result  from 
the  want  of  ordinary  care  of  both 
parties,  neither  has  remedy  against 
the  other;  but  if  it  be  not  in  any  de- 
gree ascribable  to  the  negligence  of 
one  party  —  due  regard  being  had  to 
all  the  circumstances  of  his  position 
—  lie  may  have  redress  from  the 
other  "  ( Beeves  v.  Delaware,  etc.  R. 
Co.,  .SO  Pa.  St.  454).  But  in  that 
case,  the  decision  was  in  favor  of  the 
piaintiflF,  and  we  thinly  that  the  doc- 
trine of  the  text  is  substantially  ac- 
cepted in  Pennsylvania.  Compare 
Philadelphia,  etc.  Ry.  Co.  v.  Spearen, 
47  Id.  300;   Stiles  v.  Geesey,  71  Id. 


439;  Creed  v.  Pa.  Ey.  Co.,  86  Id. 
139;  Eailroad  Co.  v.  Norton,  24  Id. 
465;  Catawissa  Ry.  Co.  v.  Arm- 
strong, 49  Id.  193;  Heil  v.  Glanding, 
42  Id.  493. 

''"'Davies  v.  Mann,  10  Mees.  &  W. 
546.  The  celebrated  "  donkey  case." 
Davies  negligently  left  his  donkey 
on  the  highway,  fettered,  so  that  it 
could  not  escape.  Mann,  driving 
rapidly  and  carelessly,  ran  over  the 
donkey.  The  report  does  not  show 
whether  Mann's  driver  was  aware  of 
the  donkey's  presence  on  the  road 
or  not.  It  was  held  that  the  plain- 
tiff was  entitled  to  recover,  on  the 
ground  that  "  although  the  ass  may 
have  been  wrongfully  there,  still  the 
defendant  was  bound  to  go  along 
the  road  at  such  a  pace  as  would 
be  likely  to  prevent  mischief."  s.  p., 
Wynn  v.  City,  etc.  E.  Co.,  91  Ga. 
344,  17  S.  E.  649  [young  child  tres- 
passing on  street  car] ;  Schulz  v. 
Chicago,  etc.  R.  Co.,  57  Minn.  271,  59 
N.  W.  192;  Sullivan  v.  Missouri  Pac. 
R.  Co.,  117  Mo.  214,  23  S.  W.  149; 
Kelly  v.  Union  E.  Co.,  95  Mo.  279, 
8  S.  W.  420;    Scoville  v.  Hannibal, 
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The  most  reckless  persistence  on  tlie  part  of  one  ex- 

eto.  E.  Co.,  80  Mo.  434;  Welsh  v.  know  if  he  is  reasonably  careful, 
Jackson,  Id.  466  [overruling  earlier  that  such  other  is  in  danger  of  in- 
cases] ;  Chicago,  etc.  R.  Co.  v.  Grab-  jury  at  his  hands  and  that  he  him- 
lin,  38  Neb.  90,  56  N.  W.  796,  57  Id.  self  can  avoid  that  danger  (Ross  v. 
522;  Chicago,  etc.  R.  Co.  v.  Wymore,  Metropolitan  St.  Ry.,  132  Mo.  App. 
40  Neb.  645,  58  N.  W.  1120;  Omaha  472,  112  S.  W.  9  (1908).  The  fol- 
R.  Co.  V.  Martin,  48  Neb.  65,  66  lovring  distinction  has  been  made: 
N.  W.  1007 ;  Bottoms  v.  Seaboard,  If  both  plaintiff  and  defendant  are 
etc.  R.  Co.,  114  N.  C.  699,  19  S.  E.  negligent  no  recovery  can  be  had  ex- 
730  [child  on  track] ;  Lloyd  v.  Albe-  cept  upon  the  principle  of  discovered 
marie,  etc.  R.  Co.,  118  N.  C.  1011,  24  peril  or  the  last  chance  doctrine; 
S.  E.  805  [person  lying  helpless  on  but  if  the  injured  party  alone  is- 
track] ;  East  Tennessee,  etc.  R.  Co.  negligent  there  can  be  no  recovery 
V.  St.  John,  5  Sneed,  524  [boy  sleep-  except  upon  the  humanitarian  prin- 
ing  on  track] ;  St.  Louis,  etc.  R.  Co.  ciple  which  rests  on  actual  knowl- 
V.  Crosnoe,  72  Tex.  79,  10  S.  W.  342;  edge  (Matz  v.  Missouri  Pac.  Ry. 
Yoakum  v.  Mettasch  (Tex.  Civ.  Co.,  217  Mo.  275,  117  S.  W.  584 
App.),  26  S.  W.  129  [person  on  (1909);  see  also  Hall  v.  Missouri 
track  at  private  crossing] ;  Mitchell  Pac.  Ry.  Co.,  219  Mo.  553,  118  S. 
V.  Tacoma  R.  Co.  9  Wash.  St.  120,  W.  (190S).  Whether  actual  knowl- 
37  Pac.  341  [child  on  track] ;  Gunn  edge  is  essential  to  recovery,  it  is 
V.  Ohio  River  R.  Co.,  37  W.  said,  depends  on  the  nature  of  the 
Va.  421,  16  S.  E.  628  [same] ;  duty  owed  to  plaintiff,  and  where  he 
Kruger  v.  Omaha,  etc.  St.  Ry.,  114  is  merely  a  trespasser  it  is  not;  but 
N.  W.  (Neb.)  571  (1908);  Pilmer  where  a  duty  is  imposed  to  exercise 
V.  Boise  Trac.  Co.,  14  Idaho,  327,  reasonable  care  to  ascertain  the 
94  Pac.  432,  15  L.  R.  A.  (N.  S. )  danger  and  the  means  are  at  hand 
254;  King  v.  Wabash,  etc.  R.  Co.,  for  its  performance,  then  reasonable 
211  Mo.  1,  109  S.  W.  671  (1908);  means  of  knowledge  is  equivalent  to 
Atchison,  etc.  Ry.  Co.  v.  Baker,  95  actual  knowledge  (Bourrett  v.  Chi- 
Pac.  (Ind.  Terr.)  433  (1908)  ;  McGee  cago,  etc.  Ry.  Co.,  121  N.  W. 
V.  Wabash  R.  Co.,  214  Mo.  530,  114  (Iowa)  380  (1909).  See  this  case 
S.  W.  33  (1908);  Trigg  v.  Water,  for  a  full  discussion  of  the  different 
etc.  Tr.  Co.,  114  S.  W.  (Mo.)  972  phases  of  the  subject.  When  the 
( 1908 )  ;  Cole  v.  Metropolitan  St.  law  does  not  impose  the  duty  of 
Ry.  Co.,  133  Mo.  App.  440,  113  S.  W.  watchfulness  it  follows  that  the 
684  (1908);  Neary  v.  Northern  Pac.  failure  to  watch  is  not  an  omission 
Ry.  Co.,  37  Mont.  461,  97  Pac.  944  of  duty  intervening  between  the 
(190i8);  Potter  v.  St.  Louis,  etc.  negligence  of  the  plaintiff  in  expos- 
Ry.  Co.,  136  Mo.  App.  125,  117  S.  W.  ing  himself  to  the  accident,  unless 
593  ( 1909')  ;  Wilkerson  v.  St.  Louis,  he  be  actually  seen  in  time  to  avert 
etc.  Ry.  Co.,  124  S.  W.  (Mo.  App.)  it  (Baker  v.  Wilmington,  etc.  Ry. 
543  (1910).  The  basis  of  the  hu-  Co.,  118  N.  C.  115,  24  S.  E.  415 
manitarian  doctrine  is  the  principle  ( 1896 ) .  "  Contributory  negligence 
that  no  person  has  the  right  know-  of  the  party  injured  will  not  defeat 
ingly  or  negligently  to  injure  an-  the  action  if  it  be  shown  that  the 
other,    when    he    knows,    or    should  defendant  might,  by  the  exercise  of 
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posed  to  the  danger  will  not  justify  another  in  con- 

reasonable   care   and   prudence,  have    aware,   by   the   exercise   of   ordinary- 
avoided  the  consequences  of  the  in-    care,   of   the   peril   of   said   deceased 
jured      party's      neglect "       ( Grand    while     on     the     track "     ( Edge     v. 
Trunk   Ey.    Co.   v.   Ives,    144   U.   S.    Atlantic,    etc.    Ey.    Co.,    69    S.    E. 
408    (1891).     This    is   the    doctrine    (N.    C.)    74    (1910'),    (the    doctrine 
of  Davies  v.  Mann,  and  in  identical    of  the  last  clear  chance  is  applicable 
or   equivalent   terms   is   repeated   in    not  only  when  the  perilous  position 
a  great  number  of  cases,  and,  as  in    of  the  plaintiflF  is  actually  observed, 
the  original   case   there   is  no  state-    but  when  it  should,   or  might  have 
ment    showing    whether    the    driver    been    observed    by    the    exercise    of 
really  knew  of  the   presence   of   the    proper  care;    and  it  is  here  applied 
hobbled    donkey,    so,    in   these    eases    to  the  case  of  one  injured  on  a  rail- 
to  which  reference  is  made,  the  dis-    way     track     whose     presence     could 
tinction      between      knowledge      and    have  been  seen  by  the  operatives  in 
notice    was    not    material    to    their    the   discharge   of  the   duty  in  keep- 
decision  nor  is  attention  directed  to    ing    a    lookout    along    the    track)  ; 
it   in   the    decisions.     The   language    Bourrett   v.    Chicago,    etc.    Ey.    Co., 
-used  by  Parke,  B.,  in  Davies  v.  Mann,    121    N.    W.    (la.)    380    (1909),    (if 
is     as    follows :       "  Notwithstanding   the   defendant  owes  no  duty  to  the 
previous  negligence  of  the  plaintiff,    plaintiff,  as  when  he  is  a  trespasser, 
if  at  the  time  when  the  injury  was   he  cannot  be  held  liable  under  the 
committed,     it     might     have     been    last    clear    chance    doctrine    unless 
avoided   by   the   exercise   of   reason-    guilty  of  negligence  after  actual  dis- 
able care  and  prudence  on  the  part    covery   of   plaintiff's   peril)  ;    Gumm 
of    the    defendant,    an    action    will    v.    Kansas    City,    etc.    Ey.    Co.,    125 
lie."     See  also  Denver,  etc.  Ey.  Co.    S.  W.   (Mo.  App.)   786   (1910),   (the 
V.  Buflfehr,  30  Colo.  27,  69  Pac.  582    fact    that    one    is    approaching    the 
(1902),  where  it  is  said:   "Though    track  is  not  enough,  unless  there  is 
its    engineer    did    not    see    plaintiff    something   in   his   appearance   or   in 
upon  the  track  in  time  to  avert  ac-    the    circumstances    indicating    that 
cident,  still,  if,  in  the  circumstances    he  probably  will  not  or  cannot  get 
of  this  case,  he  ought  to  have  seen   out  of  the  way,  and  it  must  appear 
her,     and    through     some    fault    or    that  defendant  had  reasonable  oppor- 
neglect  of  his  own  did  not,  the  re-    tunity  to  discover  his  peril  and  avoid 
suit  is  the  same  as  if  he  had  seen    his  injury)  ;  Dey  v.  United  Ey.  Co., 
her   and  did  not   stop   his  train,   if    120  S.  W.    (Mo.  App.)    134    (1910>), 
with    safety    to    his    passengers    he    (humanitarian    doctrine    in   case    of 
could    have    done    so    after    actually    collision    between    street    cars    and 
seeing  her "    ( Cincinnati,  etc.  Ey.  v.    vehicles    means   that   if   the    motor- 
Kassen,  49   Ohio  St.   230,   31  N.   E.    man  discovered   or  might  have  dis- 
282,  16  L.  E.  A.  674   (1892)  ;   Eich-    covered  the  danger  by  ordinary  care 
mond    Traction    Co.   v.    Martin,    102    in  time  to  avert  the  injury  the  com- 
Va.  209,  45   S.  E.   886    (1903).     In   pany  is  liable).     See  note  to  Bogan 
Guenther  v.  St.  Louis,  etc.  Ey.  Co.,   v.    Ey.    Co.,    55    L.    E.    A.    418, 
108   Mo.   18,   18  S.   W.   846    (1891),    where  the  subject  of  liability  grow- 
the    court    approved    an    instruction    ing  out  of  the  duty  to  discover  the 
using   the   term   "might   have   been    plaintiff's   peril  is  exhaustively  dis- 
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sciously  refraining  from  using  care  to  avoid  injury  to 
Mm."'  This  qualification  of  tlie  doctrine  of  contribu- 
tory negligence,  often  called  "  the  rule  in  Davies  v. 
Mann,"  from  the  leading  case  on  this  subject,  has  been 
much  criticised.-"'  But  those  criticisms  turn  mainly  on 
the  language  used  by  Parke,  B.,  in  that  case  which  is, 
perhaps,  too  broad  and  which  has  not  been  here  adopted ; 
although  it  has  been  literally  repeated  in  the  highest 
court  of  England  as  well  as  in  that  of  the  United 
States.'"     It  is  possible,  too,  that  the  application  of  the 

cussed   and  the   cases   collected,   the  Gehring  v.  Galveston  Elec.  Co.,   134 

annotator    thus    concluding    the    re-  S.  W.    (Tex.  App.)   288    (1911). 

view :     "  There  is  a  decided  tendency  "'  The     wisdom     of    this     rule     is 

on  the  part  of  the  courts  to  apply  strikingly  illustrated   in   Spooner  v. 

the  doctrine     *     *     *     to  any  omis-  Delaware,   etc.    Ry.    Co.,    115    N.    Y. 

sion  of  duty  on  the  part  of  the  de-  22,    21    N.    E.    606     (1889),    where 

fendant,  whether  before  or  after  the  plaintiff's  foot  was  caught  and  she 

discovery  of  the  peril  in  which  the  could  not  escape. 

plaintiff  or  deceased  had  placed  him-  '^  Beach    on    Contributory    Negli- 

self    or    his    property   by    his    ante-  gence,    §§    .54-5-6.      Radley   v.    Lon- 

cedent  negligence,  if  that  breach  of  don  &  N.  W.  Ry.  Co.,  L.  R.  1  App. 

duty   intervened   or   continued   after  Cas.   754.     In   that   case   Lord   Pen- 

the    negligence    of    the    other    party  zance    said:    "Though    the    plaintiff 

had  ceased."    See  also  note  to  Teakle  may  have  been  guilty  of  negligence, 

V.  San  Pedro,  etc.  Ry.  Co.,  32  Utah,  and    although    that   negligence    may 

276,  90  Pac.  402,  10  L.  E.  A.  (N.  S.)  in  fact  have  contributed  to  the  acci- 

486    (1907);    Shipley   v.   Metropoli-  dent,  yet  if  the  defendant  could  in 

tan    St.    Ey.    Co.,    128    S.    W.    (Mo.  the   result   by   the   exercise   of   ordi- 

App. )     768     (1910),     (the    humani-  nary  care  and  diligence  have  avoided 

tarian   doctrine   takes  the   imperiled  the    mischief    which    happened,    the 

person  where  it  finds  him,  and  makes  plaintiff's  negligence  will  not  excuse 

one    liable    for   injuring   him   where  him." 

he  saw  or  by  ordinary  care  might  '^  In  Inland,  etc.  Coasting  Co.  v. 
have  seen  his  peril  in  time  by  the  Tolson,  139  U.  S.  551,  558,  the  trial 
use  of  the  means  at  hand  to  avoid  court  charged  that  even  if  the  plain- 
injuring  him )  ;  Laughlin  v.  St.  tiff  had  been  "  guilty  of  contribu- 
Louis,  etc.  Ey.  Co.,  129  S.  W.  (Mo.  tory  negligence  *  *  *  yet  the 
App.)  1006  (1910);  Evansville,  etc.  contributory  negligence  on  his  part 
Ry.  Co.  V.  Spiegel,  94  N.  E.  (InJ.  would  not  exonerate  the  defendant 
App.)  716  (1911),  (where  plain-  and  disentitle  the  plaintiff  from 
tiff's  peril  was  known  or  could  have  recovering,  if  it  be  shown  that  the 
been  knovra) ;  Smith  v.  Southern  defendant  might,  by  the  exercise  of 
Pac.  Ry.  Co.,  113  Pac.  (Ore.)  41  reasonable  care  and  prudence,  have 
(1911);  Stewart  v.  Portland  Ey.,  avoided  the  consequences  of  the 
etc.  Co.,  114  Pac.  (Ore.)  936  (1911)  ;  plaintiff's    negligence."      Held,    that 
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principle  in  Davies  v.  Mann  was  erroneous ;  but  that  does 
not  affect  the  vahdity  of  the  principle  which  lay  at  the 
foundation  of  that  case.  That  principle  is  that  the  party 
who  has  the  last  opportunity  of  avoiding  accident  is  not 
excused  by  the  negligence  of  any  one  else.  His  negli- 
gence and  not  that  of  the  one  first  in  fault  is  the  sole 
proximate  cause  of  the  injury.^^^ 

this    charge    "  contained   nothing    of  Basket,   etc.    Co.,    51    S.    C.    222,   28 

■which  the  defendant  has  a  right  to  S.    E.    193    (1898);    St.    Louis,    etc. 

complain."      In   that   case,   however,  Ry.    Co.   v.   Jacobson,   28   Tex.   App. 

defendant    was    fully    aware    of    the  150,  66  S.  W.  1111    (1902);   Thomp- 

faets.      The   same   language   was   re-  son  v.   Salt  Lake  Tr.   Co.,   16  Utah, 

peated    in    Grand    Trunk    E.    Co.    v.  281,  52  Pae.  92,  67  Am.  St.  Kep.  621, 

Ives,  144  U.  S.  408,  429.     So  also  in  40  L.  R.  A.  172  (1898)  ;  Green  v.  Los 

other  American  cases    (Little  Rock,  Angeles  Ter.  Co.,  143  Cal.  31,  76  Pac. 

etc.  V.  Dick,  52  Ark.  402,  12  S.  W.  719,    101    Am.    St.    Rep.    68,    rev'g 

785 ;  Nathan  V.  Charlotte  St.  R.  Co.,  69    Pae.    694     (1903);    Denver,    etc. 

118  N.  C.  1066,  24  S.  E.  511;  Brown  Ry.  Co.  v.  Buffehr,  30  Colo.  27,  69 

V.   Sullivan,   71   Tex.  470,   10  S.  W.  Pac.    582    (1902);    Tully   v.    Phila- 

288;  Hall  v.  Ogden  R.  Co.,  13  Utah,  delphia,  etc.  Ry.  Co.,  3  Pennw.  455, 

243,  44  Pac.   1046).  50    Atl.    95     (1900);    Von    Bock    v. 

'"'Dowell  v.  Gen.  Steam  Nav.  Co.,  Missouri,  etc.  Ry.  Co.,  171  Mo.  338, 

5   El.   &   Bl.    195,  206;    Bostwick  v.  71    S.    W.    358     (1903);    Dailey    v. 

Minneapolis,  etc.  R.  Co.,  2  N.  Dak.  Burlington,    etc.    Ry.    Co.,    58    Neb. 

440,  51  N.  W.  781;   Hays  v.  Gaines-  396,  78  N.  W.  722    (1899);   Thomp- 

ville   R.   Co.,   70  Tex.   602,   8   S.   W.  son  v.  Salt  Lake,  etc.  Co.,  16  Utah, 

491;    See    Richmond,   etc.   R.    Co.   v.  281,    52    Pac.    92,    67    Am.    St.    Rep. 

Brown,    89   Va.    749,    17   S.   E.    132;  621,  40  L.  R.  A.  172   (1898);  Balti- 

Little  Rock,  etc.  Ry.  Co.  v.  Haynes,  more,    etc.    Ry.    Co.    v.    Hellenthal, 

47   Arlf.   497,   1    S.   W.   774    (1886)  ;  88  Fed.  116,  31  C.  C.  A.  414  (1898)  ; 

Higgins  V.  Wilmington  City  Ry.  Co.,  Mapes   v.    Union,    etc.    Ry.    Co.,    56 

1    Marr.     (Del.)     352,    41    Atl.    86  App.  Div.  508,  67  N.  Y.  Supp.   358 

(1899);   Indianapolis  St.  Ry.  Co.  v.  (1900);    Memphis,    etc.    Ry.    Co.    v. 

Schmidt,  35  Ind.  App.  202,  71  N.  E.  Martin,    131    Ala.    261,    30    So.    827 

663,    72   N.   E.   478    (1904);    Wash-  (1901);   Sauer  v.  Eagle,  etc.  Co.,  3 

ington  Mfg.   Co.  v.   Barnett,   19   Ky.  Cal.   App.   127,   84  Pac.  425    (1906) 

L.   R.   958,   42   S.   W.    1120    (1898);  [actual      knowledge];       Picl^ett      v. 

Coombs   V.   Mason,    97    Me.   278,   54  Wilmington,  etc.  Ry.  Co.,  117  N.  C. 

Atl.     728      (1906);     Baxter    v.     St.  616,  23   S.   E.  264,  53  Am.  St.  Rep. 

Louis    Tr.    Co.,    103    Mo.    App.    597,  611,  30  L.  R.  A.  257  (1899);  Shanks 

78    S.    W.    70    (1907);    Bostwick   v.  v.  Springfield  Trae.  Co.,  101  Mo.  App. 

Minneapolis,   etc.   Ry.   Co.,   2   N.   D.  702,  74  S.  W.  386   (1903);  Southern 

440,    51    N.    W.    781     (1892);    Cin-  Ry.  Co.  v.  Stewart,  45  So.   (Ala.)  51 

cinnati,   etc.   Ry.   Co.   v.   Kassen,   49  (1907)    [contributory  negligence  af- 

Ohio  St.  230,  31  N.  E.  282,  16  L.  R.  ter   discovering  the   peril,   to  consti- 

A.  674  (1892);  Farley  v.  Charleston  tute    a    defence    must    be    with    a 
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§  100.  Illustrations  of  rule. —  Thus,  one  who  negli- 
gently leaves  a  domestic  animal  on  a  highway  or  railroad, 
may  recover  from  one  who,  seeing  it,  or  being  in  fault 
for  not  seeing  it,  does  not  use  proper  care  to  avoid  run- 
ning over  it."'  So,  if  a  vessel  fails  to  exhibit  proper 
hghts  and  take  the  proper  side  of  the  channel,  this  is  no 
defence  in  favor  of  one  who,  having  warning,  fails  to  use 
proper  care  to  avoid  doing  an  injury.'"  So,  if  a  loco- 
motive engineer  sees  persons  or  property  on  the  track, 
though  unlawfully  there,  he  must  use  ordinary  care  to 

knowledge  of  such  peril] ;  Louisville,  (N.     M.)     552      (1910);     Acton     v. 

etc.  Ey.  Co.  v.  Young,  45  So.   (Ala.)  Fargo,    etc.    Ey.    Co.,     129    N.    W. 

238    (1907);   Matterson  v.  Southern  (N.    D.)    225     (1910);    Capital    Tr. 

Pac.   Co.,   92   Pae.    (Cal.   App.)    101  Co.    v.    Crump,    35    App.   D.    C.    169 

(1907);   Kruger  v.   Omaha,  etc.  Ey.  (1910). 

Co.,  114  N.  W.  (Neb.)  571  (1908);  =" Davies  v.  Mann,  10  Mees.  &  W. 
Texas,  etc.  Ey.  Co.  v.  Scarborough,  546;  Kerwhacker  v.  Cleveland,  etc, 
104  S.  W.  408,  aff'd,  108  S.  W.  E.  Co.,  3  Ohio  St.  172;  Leavenworth 
805  (1908);  Houston,  etc.  Ey.  Co.  etc.  E.  Co.  v.  Forbes,  37  Kans.  445, 
V.  Finn,  107  S.  W.  94,  aff'd,  101  15  Pac.  595;  Card  v.  Harlem  E.  Co. 
Tex.  511,  109  S.  W.  918  (1908);  50  Barb.  39.  The  American  cases, 
San  Antonio  Trac.  Co.  v.  Kelleher,  in  which  a  contrary  opinion  is  eX' 
107  S.  W.  (Tex.  App.)  64  (1908)  ;  An-  pressed,  will  be  found,  upon  analyz- 
niston  Elec,  etc.  Co.  v.  Eosen,  48  So.  ing  them,  to  be  cases  in  which  the 
(Ala. )  798  (1909)  ;  Anderson  v.  Great  negligence  of  the  defendant  con- 
Northern  Ey.  Co.,  15  Idaho,  513,  90  sisted  merely  in  not  foreseeing  the 
Pac.  91  (1908);  Metz  v.  Missouri,  negligence  of  the  plaintiff;  for 
etc.  Ey.  Co.,  217  Mo.  275,  117  S.  W.  which,  as  we  have  already  shovpn, 
553,  118  S.  W.  56  (1909);  Stand-  the  defendant  is  not  responsible, 
ford  V,    St.   Louis,   etc.   Ey.   Co.,   50  See  §  92,  ante. 

So.  (Ala.)  110  (1909);  Bourrett  v.  '^^ Tuff  v.  Warman,  5  C.  B.  (N.  S.) 
Chicago,  etc.  Ey.  Co.,  121  N.  W.  573,  2  Id.  740-;  Greenland  v.  Chap- 
da.)  380  (1909)  ;  Bruggeman  v.  lUi-  lin,  5  Exch.  243;  Vennall  v.  Garner, 
nois,  etc.  Ey.  Co.,  123  N.  W.  (la.)  1  Cro.  &  Mees.  21;  Inman  v.  Eeck, 
10O7  (1909)  [if  both  could  have  L.  R.,  2  P.  C.  App.  25;  Austin  v.  N. 
prevented  the  injury,  the  negligence  J.  Steamboat  Co.,  43  N.  Y.  75;  see 
is  concurrent  and  there  can  be  no  Foster  v.  Holly,  38  Ala.  76.  Where 
recovery] ;  Chesapeake,  etc.  Ey.  Co.  oysters  are  negligently  left  in  the 
V.  Corbin's  Admr.,  110  Va.  700,  67  channel  of  a  navigable  river,  officers 
S.  E.  179  (1910);  Denver  City  of  a  vessel,  knowing  them  to  be 
Tram.  Co.  v.  Wright,   47   Colo.   366,  there,    are   not   justified   in   running 

107  Pac.  1074  (1910);  Clark  v.  St.  against  and  destroying  them,  there 
Louis,    etc.    Ey.    Co.,    24    Okla.    764,  being  room  to  pass  without  doing  so 

108  Pac.  361  (1909);  Thompson  v.  (Colchester  v.  Brooke,  7  Q.  B.  339, 
Albuquerque      Tr.      Co.,      110     Pac.  377). 
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avoid  a  collision."*  Even  if  a  trespasser  obstinately 
remains  upon  the  track,  in  spite  of  warnings,  the  train 
must  be  stopped  if  necessary  to  avoid  injuring  him."" 
It  has  been  held  where  common  experience  has  shown 
that  persons  or  cattle  are  constantly  upon  the  track,  a 
recovery  may  be  had  for  injuries  suffered  by  them 
through  the  neglect  of  the  engineer  to  look  out  for  them, 
even  if  he  did  not  see  them."° 

§  101.  Plaintiff  last  in  fault.  —  The  foregoing  rule 
obviously  does  not  apply,  where  the  plaintiff's  contribu- 
tory negligence  is,  in  order  of  causation,  either  subse- 
quent to  ^^^  or  concurrent  with  "^  that  of  the  defendant. 
1'heref  ore,  while  one  negligently  walking  upon  a  railroad 
i  s  generally  entitled  to  recover  if  an  engineer,  seeing  him, 

==«  Illinois  Central  R.   Co.  v.  Mid-  escape    (Peirce  v.   Walters,    164  111. 

dlesworth,   46   111.   494;    Kerwhaeker  560,   45   N.   E.    1068).     See   §§   428, 

V.  Cleveland,  etc.  E.  Co.,  3  Ohio  St.  483,  484,  post;  also  §  99,  ante. 

172.      Where   a  wagon  stuck   in  the  ^  Erickson  v.  St.  Paul,  etc.  R.  Co., 

rails,  it  was  held  that  the  engineer  41  Minn.  500,  43  N.  W.  332;  Drown 

had  no  right  to  assume  that  it  would  v.  Northern  0.  Tr.  Co.,  76  Ohio  St. 

be    taken    off    the    track    before    he  234,    81    N.    E.    326,    10    L.    R.    A. 

reached   it,   but  was   bound  to   stop  (N.   S.)    421    (190i7);    Matterson  v. 

the  train  ( Chicago,  etc.  R.  Co.  v.  Ho-  Southern    Pac.    Co.,    92    Pac.     ( Cal. 

garth,  38  111.  370).     And,  generally,  App.)   101   (1907). 

an  engineer  ought  to  slacken  speed,  '"  Chicago,  etc.  R.  Co.  v.  Cauffman, 

on  seeing  a  child  on  the  track   (see  38  111.  424;   Chicago,  etc.  R.  Co.  v. 

Philadelphia,  etc.  R.  Co.  v.  Spearen,  Barrie,  55   Id.   226;    Cincinnati,  etc. 

47  Pa.  St.  300).     The  engineer  is  not  R.  Co.  v.  Smith,  22  Ohio  St.  227;  see 

absolutely   bound   to   stop,   however,  Baltimore,  etc.   R.   Co.  v.   State,   33 

even    if    he    sees    a   child   upon   the  Md.    542;    Chicago,    etc.    R.    Co.    v. 

track;    for   if,   in  the  exercise   of  a  Wymore,    40    Neb.    645,    58    N.    W. 

sound  judgment  and  great  care,  he  1120.    Not  so,  where  engineer  has  no 

believes    that    the    child    can    easily  reason  to  expect  them    (111.  Central 

escape,  and  will  do  so,  he  need  not  R.  Co.  v.  Noble,  142  111.  578,  32  N.  E. 

slacken  speed  after  giving  the  usual  684).     But  see  §  280  and  note,  post. 

signals  (Id.).    To  same  effect,  Meyer  ^^^  Smith  v.  Norfolk,  etc.  R.  Co.,  114 

V.  Midland,  etc.  R.  Co.,  2  Neb.  320.  N.  C.  728,  19  S.  B.  863,  923. 

Much  more  does  this  apply  to  a  per-  ''"^  Holmes  v.   South.  Pac,  etc.   R. 

son  of  mature   age,  upon  the  track  Co.,  97  Cal.  161,  31  Pac.  834;  Welsh 

(Terre  Haute,  etc.  R.  Co.  v.  Graham,  v.  Tri-City  Ry.  Co.,  126  N.  W.  (la.) 

46  Ind.  239;   Chicago,  etc.  R.  Co.  v.  1118      (1910)      [no     liability     where 

Bixby,  84  111.  82).     But  not  so,  if  he  negligence   is   concurrent];    Himmel- 

is  so  situated  that  he  cannot  easily  wright  v.  Baker,  82  Kans.  569,  109 
[Law  of  Neg.    Vol.  I  —  17] 
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makes  no  effort  to  check  the  train,  he  cannot  recover  if, 
after  becoming  aware  of  his  danger,  he  makes  no  proper 
effort  to  escape.^'^^  So,  one  who,  after  notice  that  a  boiler 
is  to  be  tested  in  a  reckless  manner,  persists  in  standing 
by  until  it  -explodes,  cannot  recover.^^* 

§  102.  Comparative  negligence.  —  In  Illinois,  the 
doctrine  of  "  comparative  negligence  "  was,  nntil  re- 
cently, firmly  established.  It  is  not  easy  to  state  this 
doctrine  with  accuracy;  but  in  most  of  the  decisions  it 
was  said  that,  where  both  parties  had  been  guilty  of  neg- 
ligence contributing  to  the  injury,  the  plaintiff  could 
nevertheless  recover,  if  his  negligence  had  been  slight, 
compared  with  that  of  the  defendant,  which  had  been 
gross.^"^  Although  similar  expressions  were  at  one  time 
used  by  the  courts  in  other  States,^*^  this  distinction  was 
not  finally  accepted  anywhere  else  in  America,  Great 

Pac.    178    (1910)     [there   can  be   no  wood,  90  Id.  425 ) .     This  rule  was  first 

recovery    where    the    negligence    of  formulated  by  Breese,  J.,  in  Galena, 

both   parties    has   been    concurrent],  etc.   E.    Co.   v.   Jacobs,   20  111.   478; 

^°  International,  etc.  R.  Co.  v.  Gar-  and      was      continually      reaffirmed 

cia,  75  Tex.  583,  13  S.  W.  223.     Ap-  down  to  1891    (Indianapolis,  etc.  R. 

plied   (two  judges  dissenting)  to  the  Co.  v.  Stables,  62  111.  313;   Chicago, 

case    of    an    intoxicated    man,    not  etc.    R.    Co.    v.    Clark,    70   Id.    276; 

aware     of     his     danger     (Smith     v.  Kewanee     v.     Depew,     80    Id.     119; 

Norfolk,   etc.   R.   Co.,   supra;  Louis-  Hayward    v.    Merrill,    94    Id.    349; 

ville,  etc.   R.   Co.  v.   Webb,   90  Ala.  Wabash,  etc.  R.  Co.  v.  Wallace,  110 

185,   8   So.   518    [injury   at   railroad  Id.   114;   Jefi'ersoo  v.  Chapman,   127 

crossing]).  Id.  438,  20  N.  E.  33;   and  scores  of 

"^  See    Ochsenbein   v.    Shapley,    85  other  cases.     The  latest  seems  to  be 

N.  Y.  214.  [1891]    Lake    Shore,   etc.   R.    Co.   v. 

^'"'An  instruction  "that  if  plaintiff  Johnsen,  135  111.  641,  26  N.  E.  510). 
was   guilty  of  some  negligence,  but        "'Ohio   (Kerwhacker  v.  Cleveland, 

defendant   of   gross    negligence,    and  etc.  R.  Co.,  3  Ohio  St.  172)  ;  Indiana 

plaintifi"s  negligence  was  slight  com-  (Evansville,  etc.   R.   Co.   v.   Lowder- 

pared    with    the    negligence    of    de-  milk,  15  Ind.  120;  Lafayette,  etc.  R. 

fendant,     plaintiff     might     recover,"  Co.  v.  Adams,  26  Id.  76)  ;  Wisconsin 

correctly   states   the   former   law   of  (Stucke   v.   Milwaukee,   etc.   R.   Co., 

Illinois  as  to  comparative  negligence  9  Wis.   182);    'New  York    (Chapman 

(Chicago   V.    Stearns,    105   111.    554;  v.  New  Haven  R.  Co.,  19  N.  Y.  341; 

s.  p.,  Chicago,  etc.  E.  Co.  v.  Lee,  60  Button  v.  Hudson  River  R.  Co.,   18- 

Id.  501;  Chicago,  etc.  R.  Co.  v.  Har-  Id.  248). 
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Britain  or  Ireland.^"  It  lias  now  been  abolislied  in  Illi- 
nois ;  ^"^  and,  therefore,  we  omit  the  discussion  of  the 
question,  which  was  given  at  length  in  a  former  edition. 
But  some  such  rule  has  been  adopted  by  statute  in  South 
Carolina.^^^ 


§  103.  Rule  in  Georgia,  Tennessee,  Florida,  Kansas 
and  Wisconsin.  —  The  common-law  rule  in  Georgia  has 
been  said  to  be  that  although  the  plaintiff  be  somewhat 
in  fault,  yet  if  the  defendant  be  grossly  negligent  the  ac- 
tion is  maintainable.""     Again,  it  has  been  stated  that 


^'  The  doctrine  of  comparative 
negligence  has  heen  expressly  re- 
jected in  Alabama  (Memphis,  etc.  R. 
Co.  V.  Copeland,  61  Ala.  376 )  ;  Indi- 
ana (Terra  Haute,  etc.  E.  Co.  v.  Gra- 
ham, 95  Ind.  286)  ;  Jowa  (Johnson  v. 
Tillson,  36  la.  89;  Artz  v.  Chicago, 
etc.  R.  Co.,  44  Id.  284;  O'Keefe  v. 
Chicago,  etc.  R.  Co.,  32  Id.  467); 
Kentucky  (Digby  v.  Kenton  Works, 
8  Bush,  166;  Kentucky,  etc.  R.  Co.  v. 
Thomas,  79  Ky.  160;  but  see  Ken- 
tucky, etc.  R.  Co.  V.  Smith,  93  Id. 
449,  20  S.  W.  392 )  ;  Massachusetts 
(Marble  V.  Ross,  124  Mass.  44)  ;  Mis- 
souri (Hurst  V.  St.  Louis,  etc.  R.  Co., 
94  Mo.  255,  7  S.  W.  1 )  ;  New  Jersey 
(Pennsylvania  R.  Co.  v.  Righter,  42 
N.  J.  Law,  180);  New  York  (Wells 
V.  N.  Y.  Central  R.  Co.,  24  V!.  Y.  181 ; 
Wilds  V.  Hudson  River  R.  Co.,  Id. 
430)  ;  Pennsylvania  (Potter  v.  War- 
ner, 91  Pa.  St.  362;  Stiles  v.  Geesey, 
71  Id.  439)  ;  Tennessee  (East  Tennes- 
see, etc.  R.  Co.  V.  Aiken,  89  Tenn. 
245',  14  S.  W.  1082;  East  Tennessee, 
etc.  R.  Co.  V.  Hull,  88  Tenn.  33,  12 
S.  W.  419)  ;  Texas  (Houston,  etc.  R. 
Co.  V.  Gorbett,  49  Tex.  573;  Mis- 
souri, etc.  R.  Co.  V.  Rogers,  89  Tex. 
675,  36  S.  W.  243)  ;  WisconMniVobteT 
V.  Chicago,  etc.  R.,  21  Wis.  377, 
22  Id.  615;  Cunningham  v.  Lyness, 
Id.  236).     Some  decisions  in  Kansas 


(Union  Pacific  R.  Co.  v.  Rollins,  5 
Kans.  167;  Savpyer  v.  Sauer,  10  Id. 
466;  Kansas  Pac.  R.  Co.  v.  Pointer, 
14  Id.  37;  Wichita,  etc.  R.  Co.  v. 
Davis,  37  Id.  743,  16  Pac.  78)  seemed 
to  indicate  that  the  rule  of  compara- 
tive negligence  v^as  adopted  there. 
But  it  has  finally  been  decided  that 
it  is  not  (Kansas,  etc.  R.  Co.  v. 
Peavey,  29  Kans.  170;  Atchison,  etc. 
R.  Co.  v.  Morgan,  31  Id.  77;  Atchi- 
son, etc.  R.  Co.  V.  Henry,  157  Kans. 
154,  45  Pac.  576). 

^' "  The  doctrine  of  comparative 
negligence  has  been  abolished  in  Illi- 
nois "  ( Cicero,  etc.  R.  Co.  v.  Meix- 
ner,  160  111.  320,  43  N.  E.  823; 
Lanark  v.  Dougherty,  153  111.  163, 
38  N.  E.  892). 

'*'In  South  Carolina,  by  Gen.  St. 
S.  C,  §  1529',  plaintiff  cannot  recover 
where  the  injury  was  caused  by  de- 
fendant's negligence,  if  the  person 
injured  was,  at  the  time,  guilty  of 
gross  or  willful  negligence,  which 
contributed  to  the  injury.  See  Pet- 
rie  V.  Columbia,  etc.  R.  Co.,  29  S.  C. 
303,  7  S.  E.  515. 

""  "A  plaintiff  may  recover  of  a' 
railroad  company  for  an  injury  done 
to  his  person  or  property,  although 
not  without  fault  himself,  provided 
the  mischief  was  the  result  of  gross 
negligence  on  the  part  of  the  com- 
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when  both  parties  are  at  fault  the  plaintiff  may  never- 
theless recover;  the  damages  being  diminished  in  pro- 
portion to  the  amount  of  his  default."^  The  latter  rule, 
however,  seems  to  be  dependent  on  statutory  provisions 
regulating  the  operations  of  railroads."^  But  in  no  case 
can  the  plaintiff  recover  if  by  ordinary  care  he  could 
have  avoided  the  consequences  of  the  defendant's  negli- 
gence."' This  is  also  statutory,  but  is,  of  course,  only  a 
reaffirmation  of  the  common-law  rule.^^^ 

In  Tennessee  the  common-law  rule  is  said  to  be  that 
although  the  plaintiff  may  contribute  to  his  own  negli- 
gence, yet  if  the  defendant's  negligence  was  the  proxi- 
mate cause  he  may  recover,  the  negligence  of  the  plain- 
tiff being  considered  in  mitigation  of  damages."^  It  has 
also  been  held  in  that  State  that  while  it  is  error  to 
charge  merely  that  the  plaintiff  can  recover  if  the  de- 
fendant was  guilty  of  the  greater  negligence,  it  is  not 

pany,  and  could  not  have  been  mate  cause  of  the  injury,  the  latter 
avoided  by  the  exercise  of  ordinary  will  be  liable  in  damages,  the  negli- 
care "  (The  Augusta,  etc.  R.  Co.  v.  gence  or  wrongful  conduct  of  the 
McElmurry,  24  Ga.  75  ( 1858 ) .  party  injured  being  taken  into  con- 
"^ "  When  both  parties  are  at  sideration,  by  way  of  mitigation,  in 
fault  the  plaintiff  may  nevertheless  istimating  the  damages.  In  other 
recover,  and  the  damages  shall  in  rords,  if  defendant  was  guilty  of  a 
such  cases  be  diminished  by  the  jury  wrong  by  which  plaintiff  is  injured, 
in  proportion  to  the  amount  of  de-  and  plaintiff  was  also  in  some  degree 
fault  attributable  to  him ;  but,  if  the  negligent  or  contributed  to  the  in- 
plaintiff  by  ordinary  care  could  jury,  it  should  go  in  mitigation  of 
have  avoided  the  consequences  to  the  damages,  but  cannot  justify  or 
himself,  caused  by  the  defendant's  excuse  the  wrong  (East  Tennessee, 
negligence,  he  is  not  entitled  to  re-  Virginia  &  Ga.  R.  Co.  v.  Fain, 
cover  at  all"  (Southern  Ry.  Co.  v.  12  Lea,  35).  At  the  same  time  we 
Watson,  104  Ga.  243,  30  S.  E.  818  hold  that  if  a  party  by  his  own 
(189S).  gross  negligence  bring  an  injury 
""^  Id.  upon  himself,  or  proximately  con- 
""'Id.  tribute  to  such  injury,  he  cannot 
"^^  Id.  recover ;  neither  can  he  recover  in 
™ "  In  this  State  we  hold  that  al-  cases  of  mutual  negligence  where 
though  the  injured  party  may  con-  both  parties  are  equally  blamable 
tribute  to  the  injury  by  his  ovm  (Id.).  The  principal  difference  be- 
carelessness  or  wrongful  conduct,  yet  tween  our  rule  and  the  English  rule., 
if  the  act  or  negligence  of  the  party  as  modified  by  the  more  recent  de- 
inflicting  the  injury  was  the  proxi-  cisions,   is   in  allowing  the   damages 
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error  so  to  charge  if  accompanied  with  the  quahfication 
that  the  defendant's  negligence  must  have  been  the 
prime,  principal  and  proximate  cause  of  the  injury.^'" 
In  the  case  last  cited  the  doctrine  of  comparative  negli- 
gence, it  is  said,  does  not  obtain  in  that  jurisdiction. 

After  some  intimations  to  the  contrary  it  now  seems 
settled  that  the  doctrine  of  comparative  negligence  is  not 
recognized  either  in  South  Carolina  "^  or  Kansas.^'* 

In  Florida  ^''^  there  is  a  statutory  provision  governing 
actions  against  railroad  companies  only,  where  both  are 
at  fault,  permitting  recovery,  the  same  to  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  fault  attribu- 
table to  the  plaintiff. 

§  104.  Plaintiff's  violation  of  statute.  —  If  the  plain- 
tiff is  acting  in  violation  of  a  statute  or  ordinance  at  the 
time  of  the  accident,  and  such  violation  proximately  con- 
tributes to  his  injury,  he  is  guilty  of  contributory  fault, 
and  is  as  much  debarred  from  recovery  as  in  other  cases 
of  contributory  negligence.^*"  But  if  such  violation  did 
not  so  contribute  to  the  injury  it  is  no  defence.^*^     In 

to   be   mitigated  by  the   conduct  of  ing  the  statute  in  a  charge,  the  court 

the  injured  party"     (Railroad  Com-  should  instruct  that  the  jury  should 

pany  V.  Fleming,  14  Lea,  135  (1885).  not     take     into     consideration     any 

™  Railroad  Co.  v.  Aiken,  89  Tenn.  negligence   of  either   of   the   parties 

245',  14  S.  W.  10'82   (1891).  which  did  not  proximately  contribute 

^"McLean  v.  Atlantic  Coast  Line  to  the  injury   (Florida  Cent.  R.  Co. 

Railroad,  81  S.  C.  100,  61  S.  E.  90O  v.  Williams,  37  Fla.  406,  20  So.  558). 

(1908).  ^'°  So   held,   as   to   city   ordinances 

™  Missouri    Pae.    Ry.   v.    Walters,  (Newcomb  v.  Boston  Prot.  Dep.,  146 

96  Pac.    (Kans.)    346    (1908).  Mass.   596,   16  N.  E.  555;   followed, 

'"The   statute   of   1887,   ch.   3744,  Broschart  v.  Tuttle,  59  Conn.  1,  21 

§    1,   provides   that  no   person   shall  Atl.  925).     To  same  effect,  McGrath 

recover    damages    from    a    railroad  v.  City,  etc.  R.  Co.,  93  Ga.  312,  20 

company    for    injury    occurring    by  S.  E.  317;  Central  R.  Co.  v.  Bruns- 

his  own  consent,  or  through  his  own  wick,   etc.   R.    Co.,    87    Ga.    386,    13 

negligence,  but  that,  if  he   and  the  S.  E.  520. 

agents  of  the  company  both  are  at  '^  So  held,  as  to  ordinances  ( Steele 

fault,   he   may  recover   damages,   to  v.  Burkhard,  104  Mass.  59;   Hall  v. 

be  diminished  by  the  jury  in  propor-  Ripley,  119  Id.  135;  Klipper  v.  Cbf- 

tion    to    the    amount    of    fault    at-  fey,  44  Md.  117;  Baker  v.  Portland, 

tributable  to  him.    Held,  that  in  giv-  58    Me.    199);    and   as    to    statutes 
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Massachusetts  ^'^  and  Maine/^^  which  were  originally  one 
State,  and  in  Vermont,^**  general  travel  on  a  highway  on 
Sunday  has  always  been  prohibited;  and  it  was,  there- 
fore, formerly  held  in  tho^e  States  that  an  ordinary  Sun- 
day traveler  could  not  recover  for  injuries  suffered  from 
obstacles  in  the  road^^^  or  other  negligence;  though  he 


(Connolly  v.  Knickerbocker  lee  Co., 
114  N.  Y.  104,  21  N.  E.  101  [child  on 
car  platform] ;  Seymour  v.  Citizens' 
E.  Co.,  114  Mo.  266,  21  S.  W.  739 
[same] ;  Atlanta  R.  Co.  v.  Walker, 
93  Ga.  462,  21  S.  E.  48  [violating 
rule  of  the  road]  ;  Quinn  v.  O'Keefe, 
9  N.  Y.  App.  Div.  68,  41  N.  Y.  Supp. 
116  [same;  proper  side  of  road  being 
obstructed];  Damon  v.  Scituate,  119 
Mass.  66;  Counter  v.  Couch,  8  Al- 
len, 436;  Spofiford  v.  Harlow,  3  Id. 
176;  Griggs  v.  Fleckenstein,  14 
Minn.  81 ;  Neanow  v.  Utteoh,  46 
Wis.  581).  In  Sutton  v.-  Wauwatosa, 
29  Wis.  21,  the  subject  was  fully 
discussed  by  Dixon,  C.  J.,  who  said: 
"  To  make  good  the  defence  [of  il- 
legality] it  must  appear  that  a  re- 
lation existed  between  the  act  or 
violation  of  law  on  the  part  of  the 
plaintiflf,  and  the  injury  or  accident, 
of  which  he  complains;  and  the  rela- 
tion must  have  been  such  as  to  have 
caused  or  helped  to  cause  the  injury 
or  accident,  not  in  a  remote  or  spec- 
ulative sense,  but  in  the  natural  and 
ordinary  course  of  events,  as  one 
event  is  knovrai  to  precede  or  follow 
another."  Hence  it  was  held  that 
the  fact  that  a  traveler  was  violating 
the  Sunday  law  had  no  natural  or 
necessary  tendency  to  cause  the  in- 
jury happening  to  him  from  a  defect 
in  the  highway,  and  that  he  could 
recover  for  the  injury,  s.  p.,  Bald- 
win V.  Barney,  12  E.  I.  392;  Platz 
V.  Cohoes,  89  N.  Y.  219. 

2^  Mass.  Pub.  Stat.,  ch.  98,  §  3. 

™  Maine  Eev.  Stat.,  ch.  124,  §  20. 


Traveling  on  Sunday,  after  sunset, 
is  not  a  violation  of  the  statute  in 
Maine,  because  the  "  Sabbath  "  ends 
then  (Bryant  v.  Biddeford,  39  Me. 
193). 

='*  Vt.  Gen.  Stat.,  ch.  93,  §  3.  "  No 
one  shall  travel  on  the  Sabbath  or 
the  first  day  of  the  week,  except 
from  necessity  or  charity"  (lb.). 
The  New  Hampshire  statute  declares 
that  "  no  person  shall  do  any  work, 
business  or  labor  of  his  secular  call- 
ing to  the  disturbance  of  others,  etc., 
on  the  first  day,  etc."  (N.  H.  Gen. 
Stat.,  oh.  255,  §  3).  In  that  State, 
traveling  on  Sunday,  in  such  a  man- 
ner as  not  to  disturb  others,  does  not 
bar  a  recovery  for  an  injury  by  a  de- 
fect in  the  highway  (Dutton  v. 
Weare,  17  N.  H.  34). 

^■^Bosworth  V.  Swansey,  10  Mete. 
363;  Jones  y.  Andover,  10  Allen,  18; 
Hall  v.  Eipley,  119  Mass.  135;  Lyons 
V.  Desotelle,  124  Id.  387;  Smith  v. 
Boston,  etc.  E.  Co.,  120  Id.  490'; 
Hyde  Park  v.  Gay,  120  Id.  5,89; 
Connolly  v.  Boston,  117  Id.  64;  Til- 
lock  V.  Webb,  56  Me.  100;  Cratty  v. 
Bangor,  57  Id.  423.  Unless  the  trav- 
eler makes  it  appear  that  he  was 
upon  an  errand  of  charity  or  neces- 
sity, he  cannot  recover  (Feital  v. 
Middlesex  E.  Co.,  109  Mass.  398; 
Buoher  v.  Fitchburg,  etc.  E.  Co.,  131 
Id.  156;  Davis  v.  Somerville,  128 
Id.  594;  Doyle  v.  Lynn,  etc.  R.  Co., 
118  Id.  195;  Hall  v.  Corcoran,  107 
Id;  251;  O'Connell  v.  Lewiston,  65 
Me.  34 ;  Davidson  v.  Portland,  69  Id. 
116).     Walking  for  exercise  in  the 
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could  recover  for  wanton  or  willful  injuries. ^^^  It  would 
seem  to  follow  that  any  one  who  is  actually  engaged,  dur- 
ing every  moment  of  the  time  in  which  he  suffers  an  in- 
jury by  the  negligence  of  another  in  some  unlawful  pro- 
ceeding, could  not  recover  for  such  injury  in  those 
States.  The  last  of  these  statutes,  that  of  Maine,  was 
repealed  in  1895.  But  this  application  of  the  Sunday 
law  has  been  repudiated  by  all  the  other  courts  which 


open  air  on  Sunday  is  not  a  violation 
of  the  statute  (Hinckley  v.  Penob- 
scot, 42  Me.  89 ) .  In  Massachusetts 
it  has  been  said  that  the  statute 
does  not  prohibit  an  act  which,  un- 
der the  circumstances,  is  morally 
tit  and  proper  to  be  done  on  the  Sab- 
bath ( Commonwealth  v.  Knox,  6 
Mass.  76;  Commonwealth  v.  Jos- 
selyn,  97  Id.  411;  Commonwealth  v. 
Sampson,  97  Id.  407;  Flagg  v.  Mill- 
bury,  4  Cush.  243 ) .  Hence,  execut- 
ing a  will  on  Sunday  is  proper  (Ben- 
nett V.  Brooks,  9  Allen,  118).  So  is 
walking  for  the  purpose  of  making 
a  social  call  (Barker  v.  Worcester, 
139  Mass.  74)  ;  but  not  so,  as  to  rid- 
ing (Stanton  v.  Metropolitan  R.  Co., 
14  Allen,  485).  As  matter  of  law, 
it  is  not  always  unnecessary  to  work 
on  Sunday  to  prevent  a  great  waste 
of  sap,  in  making  maple  sugar 
(Whiteomb  v.  Oilman,  35  Vt.  297). 
It  is  not  an  honest  belief  that  a  ne- 
cessity for  traveling  exists,  but  the 
actual  existence  of  the  necessity, 
which  renders  Sunday  traveling  law- 
ful (Johnson  v.  Irasburgh,  47  Vt.  28 ; 
see,  also,  Holcomb  v.  Danby,  51  Id. 
438;  McCleary  v.  Lowell,  44  Me.  116, 
per  Wheeler,  J. ) .  The  federal  courts 
will  recognize  as  binding  the  deci- 
sions of  a  State  court,  as  to  non- 
recovery  for  injuries  received  while 
traveling  on  Sunday  (Bucher  v. 
Cheshire  E.  Co.,  125  U.  S.  555,  8 
S.  Ct.  974). 

2S3j^  Wallace  v.   Merrimac   River 


Nav.  Co.,  134  Mass.  95,  it  was  held 
that  if  the  injury  was  wantonly  or 
willfully  inflicted,  the  fact  that 
plaintiff  was  traveling  on  Sunday  is 
no  defence.  See  §  64,  ante.  The 
plaintiff,  while  unlawfully  traveling 
on  Sunday,  was  bitten  by  defend- 
ant's vicious  dog.  Held,  that  he 
could  recover  (White  v.  Lang,  128 
Mass.  598).  It  is  no  defence  to  an 
action  for  a  conversion  of  property 
that  it  was  let  to  defendant  on  Sun- 
day. Thus,  one  who  hires  a.  horse  to 
drive  three  miles  on  Sunday,  but 
goes  six  miles  further,  and  by  over- 
driving kills  the  horse,  is  liable  for 
conversion  (Morton  v.  Gloster,  46 
Me.  520;  Woodman  v.  Hubbard,  25 
N.  H.  67 ) .  Compare,  to  the  con- 
trary, Gregg  V.  Wyman,  4  Cush.  322 ; 
Whelden  v.  Chappel,  8  R.  I.  230, 
233.  In  Myers  v.'  Meinrath,  lO'l 
Mass.  366,  it  was  held  that  an  action 
for  the  conversion  of  a  chattel  deliv- 
ered on  Sunday  in  exchange  for  an- 
other retained  by  the  defendant  not- 
withstanding the  return  of  the  other 
by  plaintiff,  would  not  lie.  Compare 
Tucker  v.  Mowrey,  12  Mich.  378. 
Relief  has  been  denied  to  one  who 
on  Sunday  was  aiding  the  owner  to 
clear  out  his  wheel  pit,  and  while 
d^ing  so  was  injured  by  the  negli- 
gence of  the  owner  (McGrath  v.  Mer- 
win,  112  Mass.  467)  ;  and  to  one  who 
was  defrauded  in  a  trade  of  horses 
on  that  day  (Robeson  v.  French,  12 
Mete.  24). 
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have  passed  upon  it.'"  The  principle  stated  in  the  early 
Massachusetts  decisions  doubtless  exempted  towns  from 
habihty  for  defects  in  highways,  causing  injuries  to  per- 
sons unlawfully  travehng  on  Sunday,  because  the  town 
officers  were  not  bound  to  anticipate  such  traveling ;  but 
it  is  an  unjustifiable  extension  of  the  rule  to  hold  that  a 
railroad  company,  for  example,  is  exempt  from  all  ha- 
bihty for  its  neghgent  management  of  trains,  in  which  it 
carries  passengers  on  Sunday.  Such  decisions  are 
plainly  subversive  of  the  rule  in  Davies  v.  Mann.  Never- 
theless, such  is  the  common  law  of  Massachusetts.^'*     It 

"''New     Hampshire      (Dutton     v.  Milwaukee  E.   Co.,   59  Id.  278;   Mc- 

Weare,  17  N.  H.  34;  Norris  v.  Litch-  Arthur  v.  Green  Bay,  etc.  R.  Co.,  34 

field,  35  Id.  271;  Sewell  v.  Webster,  Id.  139);  Minnesota  ( Opsahl  v.  Judd, 

59  Id.  596 ;   Wentworth  v.  Jefferson,  30    Minn.    126 )  ;    Iowa    ( Schmid    v. 

60  Id.  158 ;  Allen  v.  Deming,  14  Id.  Humphrey,  48  la.  652 )  ;  Arkansas 
133;  Woodman  v.  Hubbard,  25  Id.  (Stewart  v.  Davis,  31  Ark.  518; 
67)  ;  Rhode  Island  (Baldwin  v.  Tucker  v.  West,  29  Id.  386;  State  v. 
Barney,  12  R.  I.  392 ;  Whelden  v.  Goff,  20  Id.  289)  ;  Federal  Courts 
Chappel,  8  Id.  230);  Connecticut  (Philadelphia,  etc.  R.  Co.  v.  Phila., 
( see  Horton  v.  Norwalk,  etc.  R.  Co.,  etc.  Towboat  Co.,  23  How.  U.  S.  209 ; 
66  Conn.  272,  33  Atl.  914)  ;  New  Armstrong  v.  Toler,  11  Wheat.  258; 
York  (Carroll  v.  Staten  Island  R.  Sawyer  v.  Oakman,  7  Blatchf.  290'). 
Co.,  58  N.  Y.  126;  Platz  v.  Cohoes,  As  to  West  Virginia,  see  State  v. 
89  Id.  219;  Merritt  v.  Earl,  29  Id.  Railroad  Co.,  24  West  Va.  783; 
115);  New  Jersey  (Smith  v.  N.  Y.,  Ohio,  see  McGatrick  v.  Wason,  4 
Susquehanna,  etc.  R.  Co.,  46  N.  J.  Ohio  St.  566.  See  §  92,  ante,  and 
Law,    7;    Delaware,    etc.    E.    Co.    v.  §  381,  post. 

Trautwein,  52  Id.  169,  19  Atl.  178);  ^"«  Thus  it  has  been  held  that  a 
Pennsylvania  (Mohney  v.  Cook,  26  street  car  driver  or  conductor  can- 
Pa.  St.  342;  Piollet  v.  Simmers,  106  not  recover  for  injuries  sustained 
Id.  95)  ;  Maryland  (Philadelphia,  by  a  collision  with  the  car  of  an- 
etc.  R.  Co.  V.  Lehman,  56  Md.  20S)  ;  other  company  while  performing  his 
Kentucky  (Commonwealth  v.  Louis-  ordinary  duties  on  Sunday  (Day  v. 
ville,  etc.  R.  Co.,  80  Ky.  291;  Illi-  Highland  St.  R.  Co.,  135  Mass.  113)  ; 
nois  Central  R.  Co.  v.  Dick,  91  Id.  nor  can  a  passenger  on  a  street  car, 
434,  15  S.  W.  665)  ;  Indiana  (Yono-  riding  on  Sunday,  for  the  purpose  of 
ski  v.  State,  79  Ind.  393 ;  Loeb  v.  making  a  social  call,  recover  of  the 
Attica,  82  Id.  175;  Wilkinson  v.  ear  company  for  injuries  (Stanton 
State,  59  Id.  416  Louisville,  etc.  R.  v.  Metropolitan  R.  Co.,  14  Allen, 
Co.  V.  Prawley,  110  Id.  18,  9  N.  "S.  485).  A  locomotive  engineer,  per- 
594;  compare  Western  Union  Tel.  forming  the  ordinary  duties  of  his 
Co.  V.  Yopst,  118  Ind.  248,  20  N.  E.  employment  on  Sunday,  violates  the 
222)  ;  Wisconsin  (Sutton  v.  Wau-  statute,  unless  the  running  of  the 
watosa,    29    Wis.    21;    Knowlton   v.    train    is    a    work    of    necessity    or 
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seems  desirable  to  retain  this  account  of  the  old  Massa- 
chusetts law,  since  the  discussion  elsewhere  could  not  be 
understood  without  reference  to  it.  But  the  whole  of 
this  judicial  construction  of  the  Sunday  law  was  abro- 
gated by  statute  in  1884 ;  ^*°  and  that  law  affords  no 
longer  any  defence  to  an  action  for  personal  injury  in 
Massachusetts. 

§  105.  Plaintiff's  fault  in  representative  capacity. — 

Although  the  point  is  not  made  entirely  clear  by  reported 
cases,  we  think  that  any  act  of  the  plaintiff  which  con- 
tributes to  his  injury,  although  done  by  him  purely  in 
some  representative  capacity  as  agent,  executor  or  pub- 
lic officer,  is  a  defence  to  his  action,  as  much  as  if  it  had 
been  done  in  his  individual  capacity.  Thus,  where  an 
executive  officer  had,  by  his  own  fault  in  his  official  ca- 
pacity, failed  to  provide  for  the  proper  repair  of  a  high- 
way, it  was  held  that  he  could  not  recover  for  injuries 
suffered  by  him  through  defect  of  such  highway.^^"  But 
of  course  the  plaintiff  must  be  in  fault,  in  a  legal  sense ; 
and  if  he  has  made  an  error  which  contributes  to  his  in- 
jury, but  for  which  he  is  not  legally  in  fault,  this  is  no 
defence  to  the  action.  Thus,  a  public  officer,  deciding  in 
a  semi-judicial  capacity  in  favor  of  a  plan  for  certain 
public  work,  is  not  deemed  guilty  of  contributory  negli- 
gence, in  his  action  for  damages  suffered  by  him  through 

charity;   and  if  it  is  not,  and  while  Id.  294;    see  Loker  v.  Brookline,   13 

so  laboring,   he   is   injured  by  a  de-  Pick.  343.     See  a  very  peculiar  case, 

feet  in  the  railroad  track,  his  illegal  in    which    the     plaintiff,     being    an 

act  necessarily  contributes  to  cause  officer  of  the  defendant  corporation, 

his  injury    (Read  v.  Boston,  etc.  E.  had  offered  to  do  certain  work  neces- 

Co.,   140  Mass.   199).  sary  to  avoid  injury  to  his  property 

''^'Stat.  1884,  ch.  37.  That  the  by  the  defendant's  ditch,  and  had 
accident  occurred  on  Sunday  is  there-  been  prevented  from  doing  so  by 
fore,  now,  no  defense  to  a  personal  other  officers  of  the  corporation.  In- 
injury  action  (Jordan  v.  New  juries  resulted  to  him;  the  corpora- 
Haven  R.  Co.,  165  Mass.  346,  43  N.  tion  set  up  a  defence  of  contributory 
E.  Ill;  Barker  v.  Worcester,  139  negligence  in  his  action,  apparently 
Mass.  74 ) .  on   the   mere   ground   that,   being   a 

^°Todd   V.    Rowley,    8    Allen,    51;  corporator    and   officer,    he    must   be 

Wood  V.  Waterville,  4  Mass.  422,  5  equally  in  fault  with  all  the  officers, 
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defects  in  such  Avork,  although  such  defects  were  the  re- 
sult of  the  adoption  of  that  plan;  since  he  could  not  be, 
in  a  legal  sense,  in  fault,  in  his  decision.^" 

§  106.  Burden  of  proof;  conflict  of  decisions.  —  The 

question  as  to  which  party  bears  the  burden  of  proof  on 
the  issue  of  contributory  negligence  has  been  the  subject 
of  many  conflicting  decisions;  and  the  courts  are  still 
divided  upon  it.  Practically  all  the  courts  agree  that 
the  fact  of  contributory  negligence  is  to  be  taken  into 
account,  no  matter  how  it  appears,  whether  by  affirma- 
tive evidence  on  the  part  of  the  defendant,  or  by  infer- 
ence from  the  evidence  on  the  part  of  the  plaintiff.  It 
is  quite  immaterial  who  proves  the  fact  so  long  as  it  is 
proved."^  This  is  a  just  rule,  and  may  be  considered 
xiniversally  settled.  And  on  the  other  hand,  it  is  agreed 
that  the  plaintiff  need  not  produce  direct  evidence  of  his 
having  used  due  care,  if  the  fact  sufficiently  appears  upon 
the  whole  case.^"^  As  to  whether  the  plaintiff  is  bound 
"to  prove,  as  part  of  his  case,  his  freedom  from  contribu- 
tory negligence,  three  different  rules  have  been  pro- 
posed: (1)  That  plaintiff's  care  is  presumed,  and  if 
plaintiff  can  prove  his  case  without  showing  contributory 
negligence,  the  burden  is  on  the  defendant.  (2)  That 
plaintiff's  care  is  not  presumed,  and  the  burden  is  on  him 
to  prove  affirmatively  the  exercise  of  due  care.  (3)  That, 
in  the  absence  of  evidence,  there  is  no  presumption  either 

tut    this    was    of    course    overruled  of  this  case  go  beyond  the  text,  but 

(Burbank  v.  West-Walker  Ditch  Co.,  cannot,  as  we  think,  be  sustained. 

13  Nev.  431).  ^'=  Washington,  etc.  E.  Co.  v.  Har- 

="The  plaintiflf,  while  a  member  of  mon,   147  U.  S.  571,  13  S.  Ct.  557; 

a  city  council,  concurred  with  it  in  State  v.   Baltimore,   etc.   E.   Co.,   69 

adopting  a  plan  for  a  bridge.     The  Md.    339,    14    Atl.    685;     Gerity    v. 

bridge  was  built,  and  the  abutments  Haley,  29  W.  Va.  9S,  11  S.  E.  90'!; 

placed   so   that  they   obstructed  the  Overby   v.    Chesapeake,   etc.   E.    Co., 

flow    of   the    water    more    than   was  37  W.  Va.  524,   16   S.  E.  813;    Chi- 

necessary,    in   consequence   of   which  eago,  etc.  E.  Co.  v.  Spilker,  134  Ind. 

plaintiff's  mill   was   stopped.     Held,  380,  33  N.  E.  280,  34  Id.  218. 

that  plaintiff  could  recover  (Perry  v.  ™  See  §   111,  post. 
Worcester,  6  Gray,  544).     The  dicta 
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^vay,  i.  e.,  that  neither  care  nor  want  of  it  is  presumable, 
and  that,  if  the  facts  show  a  duty  of  care,  the  plaintiff 
must  give  some  evidence  from  which  the  jury  may  infer 
that  he  exercised  it ;  otherwise  he  need  not. 

§  107.  Burden  of  proof  on  plaintiff.  —  In  Maine, 
Massachusetts,  Connecticut,  New  York,  Indiana  (except 
in  personal  injury  cases,  see  note  334,  post),  Michigan, 
Illinois  and  Iowa  the  burden  rests  upon  the  plaintiff  of 
proving  either  that  he  was  free  from  contributory  negli- 
gence or  that  the  injury  is  in  no  degree  attributable  to 
any  want  of  ordinary  care  on  his  part.-®* 


™'  So  held  in  Maine  ( Chase  v. 
Maine  Central  R.  Co.,  77  Me.  62; 
Gleason  v.  Bremen,  50  Id.  222; 
Buzzell  V.  Laconia  Mfg.  Co.,  48  Id. 
113;  Perkins  v.  Eastern,  etc.  R.  Co., 
29  Id.  307;  Kennard  v.  Burton,  25 
Id.  39;  French  v.  Brunswick,  21  Id. 
29 ;  Mosher  v.  Smithfield,  84  Id.  334, 
24  Atl.  876).  So  in  Massachusetts 
(Planz  V.  Boston,  etc.  R.  Co.,  157 
Mass.  377,  32  N.  E.  356,  17  L.  R.  A. 
835;  Stock  v.  Wood,  136  Mass.  353; 
Hinckley  v.  Cape  Cod  R.  Co.,  120  Id. 
257;  Prentiss  v.  Boston,  112  Id.  43; 
Lane  v.  Atlantic  Works,  107  Id.  104; 
Gaynor  v.  Old  Colony  R.  Co.,  lOO 
Id.  208;  Robinson  v.  Fitchburg  R. 
Co.,  7  Gray,  92;  Parker  v.  Adams, 
12  Mete.  415;  Bigelow  v.  Rutland,  4 
Cush.  247;  Adams  v.  Carlisle,  21 
Pick.  146;  Lane  v.  Crombie,  12  Id. 
177).  The  burden,  however,  is  upon 
the  defendant  to  show  plaintiff's 
gross  or  willful  negligence  (Copley 
V.  New  Haven,  etc.  R.  Co.,  136  Mass. 
6).  In  an  action  under  the  Massa- 
chusetts statute  making  common 
carriers  liable  for  the  death  of  a 
passenger,  caused  by  their  negli- 
gence, it  is  not  necessary  for  the 
plaintiff  to  prove  that  the  deceased, 
if  a  passenger,  was  not  negligent 
{McKimble   v.    Boston,   etc.   R.    Co., 


139  Mass.  542,  2  N.  E.  97;  Common- 
wealth V.  Boston,  etc.  R.  Co.,  134 
Mass.  211).  So  in  Connecticut 
(Ryan  v.  Bristol,  63  Conn.  26,  27 
Atl.  309;  Button  v.  Frink,  51  Conn. 
342;  Fox  v.  Glastonbury,  29  Id.  204; 
Beers  v.  Housatonic  R.  Co.,  19  Id. 
566;  Park  v.  O'Brien,  23  Id.  339). 
So  in  tfew  York  (Hart  v.  Hudson 
River  Bridge  Co.,  84  Id.  56;  Hale  v. 
Smith,  78  Id.  480;  Holbrook  v. 
Utica,  etc.  R.  Co.,  12  Id.  236;  Tol- 
mau  V.  Syracuse,  etc.  R.  Co.,  98  N. 
Y.  198;  Bond  v.  Smith,  113  N.  Y. 
378,  21  N.  E.  128;  Stone  v.  Dry 
Dock,  etc.  R.  Co.,  115  N.  Y.  104,  21 
N.  E.  712).  In  Gleeson  v.  Brummer 
(87  Hun,  465,  34  N.  Y.  Supp.  375), 
Van  Brunt,  P.  J.,  dissenting,  held 
that  the  rule  was  seriously  modified 
by  Galvin  v.  New  York,  112  Id.  223, 
19  N.  E.  675.  In  Johnson  v.  Hud- 
son River  R.  Oo.,  20  N.  Y.  64,  aff'g 
6  Duer,  633,  Denio,  J.,  said:  "I 
am  of  opinion  that  it  is  n'ot  a  rule 
of  law,  of  universal  application,  that 
the  plaintiff  must  prove  affirma- 
tively that  his  own  conduct  on  the 
occasion  of  the  injury  was  cautious 
and  prudent.  The  onus  probcmdi  in 
this,  as  in  most  other  cases,  depends 
upon  the  position  of  the  affair,  as  it 
stands    upon    the    undisputed    facts. 
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§  108.  Burden    of    proof    on    defendant.  —  In    the 

The     culpability    of    tlie     defendant  laid  down."     We  quote  this  opinion 

must  be   affirmatively  proved  before  thus  at  length,  because  it  is  the  best 

the  case  can  go  to  the  jury,  but  the  statement     of     the     rule     anywhere 

absence  of  any  fault  on  the  part  of  made,  and  it  was  followed  in  Galvin 

the   plaintiff   may   be   inferred   from  v.  New  York,   112  N.   Y.   223.     The 

circumstances;    and    the    disposition  most  stringent  rule  is  maintained  in 

of   men   to   take   care   of   themselves  Indiana    (Louisville,    etc.    R.    Co.   v. 

and  keep  out  of  difficulty  may  prop-  Stommel,  126  Ind.  35,  25  N.  E.  863; 

erly    be    taken    into    c6nsideration.  Richmond    Gas    Co.    v.    Baker,    146 

Nor  is  it  correct  to  say,  as  a  general  Ind.  60O,  39  N.  E.  552;    Cincinnati, 

rule,  that  the  defendant  must  him-  etc.   R.   Co.  v.   Butler,   103   Ind.   31 ; 

self  prove,  in  order  to  establish  his  Louisville,  etc.  R.   Co.  v.  Lockridge, 

defence,  that  the  plaintiff  was  guilty  93  Id.   191;   Rushville  v.  Poe,  85  Id. 

of  negligence.     That,  as  well  as  the  83;    Riest    v.    Goshen,    42    Id.    339; 

absence    of    fault,    may    be    inferred  Ream  v.  Pittsburgh,  etc.  R.  Co.,  49 

from    the    circumstances;     and    the  Id.    93;    Gramm   v.    Boener,    56    Id. 

negligent  act  of  the  defendant  may  497;     Indianapolis,    etc.    R.    Co.    v. 

be    of    such    a    mitigated    character,  Caudle,    60   Id.    112.     See  note   334, 

that  a  party  complaining  of  an  in-  post. 

jury  from  it  ought  to  show  that  it  So  also  in  Illinois  (Chicago,  etc. 
occurred  without  fault  on  his  own  R.  Co.  v.  Levy,  160  111.  385,  43  N.  E. 
part.  *  *  *  The  true  rule,  in  my  357;  Missouri  Furnace  Co.  v.  Abend, 
opinion,  is  this:  The  jury  must  107  111.  44;  Kipperley  v.  Ramsden, 
eventually  be  satisfied  that  the  plain-  83  Id.  354;  Dyer  v.  Taloott,  16  Id. 
tiff  did  not,  by  any  negligence  of  his  SOO;  Aurora  R.  Co.  v.  Grimes,  13  Id. 
own,  contribute  to  the  injury.  The  585).  The  eases  are  fully  cited,  and 
evidence  to  establish  this  may  con-  the  rule  affirmed,  in  Calumet  Iron 
sist  in  that  offered  to  show  the  Co.  v.  Martin,  115  111.  358,  3  N.  E. 
nature  or  cause  of  the  accident,  or  456.  But  where  circumstances  in 
in  any  other  competent  proof.  To  evidence  show  no  fault  by  the  plain- 
carry  a  case  to  the  jury,  the  evi-  tiff,  he  has  sufficiently  discharged 
dence  on  the  part  of  the  plaintiff  himself  of  the  burden  (Swift  v. 
must  be  such  as,  if  believed,  would  O'Brien,  127  111.  App.  26  (1906). 
authorize  them  to  find  that  the  in-  So  also  in  loica  (Gregory  v.  Wood- 
jury  was  occasioned  solely  by  the  worth-,  96  Iowa,  246,  61  N.  W.  962; 
negligence  of  the  defendant.  It  is  Slosson  v.  Burlington,  etc.  R.  Co.,  51 
not  absolutely  essential  that  the  Iowa,  294;  Bonce  v.  Dubuque,  etc. 
plaintiff  should  give  any  affirmative  E.  Co.,  53  Id.  278;  Murphy  v.  Chi- 
proof  touching  his  own  conduct  on  cago,  etc.  R.  Co.,  45  Id.  661;  Way 
the  occasion  of  the  accident.  The  v.  Illinois,  etc.  R.  Co.,  40  Id.  341 ; 
character  of  the  defendant's  delin-  Carlin  v.  Chicago,  etc.  R.  Co.,  37  Id. 
quency  may  be  such  as  to  p<rove  316;  Benton  v.  Central  R.  Co.,  42 
prima  facie  the  whole  issue;  or  the  Id.  192).  See  the  very  reverse  held 
case  may  be  such  as  to  make  it  by  the  same  court,  apparently  un- 
necessary for  the  plaintiff  to  show,  aware  of  its  own  decisions  (Willis 
by  independent  evidence,  that  he  did  v.  Perry,  92  Iowa,  297,  60  N.  W. 
not  bring  the  misfortune  upon  him-  727).  So  in  Michigan  (Mitchell  v. 
self.     No  more   certain  rule   can  be  Chicago,  etc.  R.  Co.,   51  Mich.  236; 
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Supreme  Court  of  the  United  States,^"'  and  in  Ala- 
bama,''"  Arizona,'"  Arkansas,^'"  CaUfornia,''*  Colo- 
rado/°°      Delaware,'"      Florida,=°'      Georgia,'"'      Ida- 

Teipel    v.    Hilsendegen,   44   Id.    461;  Co.,     95     Ala.     397,     11     So.     341; 

Le    Baron    v.    Joslin,    41    Id.    313;  Georgia,    etc.    R.    Co.    v.    Davis,    92 

Michigan,    etc.    E.    Co.    v.    Coleman,  Ala.    30O,    9    So.    252;    Montgomery 

28  Id.  440;   Lake  Shore,  etc.  K.  Co.  Gas  Co.  v.  Montgomery,  etc.  R.  Co., 

V.    Miller,    25    Id.    274;    Detroit    v.  86  Ala.   372,  5   So.   735;    O'Brien  v. 

Van     Steinburg,     17     Id.     99;      see  Tatum7°'84    Ala.    186,    4    So.    158; 

Mynning  v.   Detroit,  etc.   R.   Co.,  67  Mobile,  etc.  R.  Co.  v.  Crenshaw,  65 

Mich.   677,   35   N.  W.   811).     Maine  Ala.   566;    Holt  v.   Whatley,   51   Id. 

(Ward    V.    Maine    Central    Ry.    Co.,  569;    Smoot    v.    Wetumpka,    24    Id. 

96    Me.    136,    51    Atl.    947     (1902);  112;   Alabama,  etc.  Ry.   Co.  v.  Wil- 

Massachuseits   (Daoey  v.  New  York,  liamson,    114   Ala.    131,   21    So.    827 

etc.  Ry.  Co.,  168  Mass.  479,  47  N.  E.  (1897);    McDonald    v.    Montgomery 

418    (1897)  ;   New  York    (Whalen  v.  St.  Ry.  Co.,  110  Ala.  161,  20  So.  3lV 

Citizens  Gas,  etc.  Co.,  151  N.  Y.  70,  (1897). 

45    N.    E.    363     (1897);     Baxter    v.  =^"  Lopez    v.    Central,    etc.    Mining 

Auburn,    etc.    Elec.    Co.,    190   N.    Y.  Co.,  1  Ariz.  464,  2  Pac.  748;  South- 

439,  83  N.  E.  469  ( 1908 )  ;  Morris  v.  em  Pac.   Co.  v.   Tomlinson,   4   Ariz. 

Lake  Shore,  etc.  Ry.  Co.,  148  N.  Y.  126,  33  Pac.  710   (1889);   Heckle  v. 

182,   42   N.   E.   579    (1896);    Illinois  So.  Pac.   Co.,   123   Cal.  441,  56  Pac. 

(West  Chicago,  etc.  St.  Ry.  v.  Lider-  56    (1897). 

man,  187  111.  463,  58  N.  E.  367,  79  ^»»  Little     Rock,     etc.     R.     Co.     v. 

Am.   St.   Rep.  226,  52  L.  R.   A.   665  Eubanks,  48  Ark.  460,  3  S.  W.  808. 

(1900);    loim    (Buehholtz    v.    Rad-  ''"McDougall    v.    Central,    etc.    R. 

cliffe,    129    la.    27,    105    N.    W.    336  Co.,  63  Cal.  431 ;  Nehrbas  v.  Central, 

(1906);     Calloway    v.    Agar    Pckg.  etc.  R.   Co.,   62  Id.   320;    McQuilken 

Co.,  Id.   1,   104  N.  W.  721    (1906);  v.    Central,   etc.    R.    Co.,    50   Id.    7; 

Cahill  V.   Illinois,  etc.  Ry.   Co.,   Ill  Robinson  v.  Western,  etc.  R.  Co.,  48 

N.  W.    (la.)   216    (1908).  Id.  409';  Gay  v.  Winter,  34  Id.  153; 

^'  Washington,  etc.  R.  Co.  v.  Har-  Braley  v.  Fresno  City  Ry.  Co.,  9  Cal. 

mon,  147  U.  S.  571,  13  S.  Ct.  557;  App.  417,  99  Pac.  400   (190fl). 

Inland,  etc.   Coasting  Co.  v.  Tolson,  '"Platte,     etc.     Milling     Co.     v. 

139    U.     S.    551,     11    S.    Ct.    653;  Dowell,    17   Colo.   376,   30   Pac.    68; 

Northern   Pacific    R.    Co.    v.    Mares,  Denver,  etc.  R.  Co.  v.  Ryan,  17  Colo. 

123    U.    S.    710,    8    S.    Ct.    321;    see  98,  28  Pac.  79 ;  Sanderson  v.  Frazier, 

Union  Pacific  R.  Co.  v.  O'Brien,  161  8  Colo.  79,  5  Pac.  632. 

U.  S.  451,  16  S.  Ct.  618;   Hough  v.  ="  Jefferson    v.    Brady,    4    Houst. 

Railroad  Co.,  100  U.  S.  213;  Indian-  626;   Boyd  v.  Blumenthal,  3  Pennw. 

apolis,  etc.   R.   Co.  v.  Hoist,   93   Id.  (Del.)     564,    52    Atl.    330     (1902); 

291;    Railroad    Co.   v.   Gladmon,    15  Anderson  v.  City  of  Wilmington,  70 

Wall.    40'1;    Armour  v.    Carlas,    142  At!.  204   (1907). 

Fed.    721,   74   C.    C.   A.   53    (1906);  ™^ Louisville,      etc.      R.      Co.      v. 

Ward  V.  Dampskibselskabet  Kjoeben-  Yniestra,    21    Fla.    700;    Orlando   v. 

haven,    136   Fed.   502    (1906);    Wes-  Heard,    29    Pla.    581,     11     So.     182 

tern  Real   Est.   Trustees  v.   Hughes,  (1893);    Hainlin  v.   Budge,   56   Fla. 

172  Fed.  206,  96  C.  C.  A.  658  (1909).  342,  47  So.  825    (1908). 

''"  Bromley  v.  Birmingham,  etc.  R.  '™  Augusta  v.  Hudson,  88  Ga.  599, 
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ho,'"*  Kansas,'''^  Kentuck>/'"=  Maryland/"  Minnesota,'"' 
Missouri,'""  Montana,""  Nebraska,'"  New  Hampshire,"^ 
New  Jersey,'^'  North  Dakota,'^*  Ohio,'"  Oregon,'^''  Penn- 

15  S.  E.  678;   Prather  v.  Richmond,  Light  Co.,  73  Id.  219;   Thompson  v. 

etc.  R.  Co.,  80  Ga.  427,  9  S.  E.  530;  North  Missouri   R.   Co.,   51   Id.   19'0; 

Seats  V.  Georgia,  etc.  R.  Co.,  86  Ga.  Von  Trebra  v.  Laclede  Gaslight  Co., 

811,    13   S.   E.   88    [statutory   action  209  Mo.  648,  108  S.  W.  559    (1908). 

for    death! ;     Chattanooga,    etc.    Ry.  ""  Prosser    v.    Montana    Cent.    R. 

Co.  V.   Owen,   90  Ga.  265,   15   S.   E.  Co.,     17     Mont.     372,    43    Pac.     81; 

853    (1892).  Nelson   v.   Helena,    16   Mont.   21,   39 

""■  Hopkins  V.   Utah  N.  R.   Co.,  2  Pao.  905 ;  Mulville  v.  Pac.  Mut.  Life 

Idaho,  277,  13  Pac.  343.  Ins.   Co.,   19  Mont.   95,   47   Pac.   650 

"  St.  Louis,  etc.  R.  Co.  V.  Weaver,  (1897);    Harrington    v.    Butte,    etc. 

35  Kans.  412,  11  Pac.  408;   Kansas,  Ry.  Co.,  95  Pac.    (Mont.)    8    (1906). 

etc.   R.   Co.   V.   Phillibert,   25    Kans.  ^"Anderson    v.     Chicago,    etc.    R. 

583;   Kansas,  etc.  R.  Co.  v.  Pointer,  Co.,  -35    Neb.    95,    52    N.    W.    840; 

9  Id.  620,  14  Id.  38 ;  Burns  v.  Metro-  Omaha  v.  Ayer,  32  Neb.  375,  49  N. 

politan   St.   Ry.    Co.,   66   Kans.    188,  W.  445;  Durrell  v.  Johnson,  31  Neb. 

71  Pac.  244   (1908).  796,     48    N.     W.     890;     Lincoln    v. 

"Louisville,  etc.  R.   Co.  v.  Goetz,  Walker,  18  Neb.  244,  20  N.  W.  113; 

79   Ky.   442;    Kentucky,   etc.   R.   Co.  Ventrees  v.  Gage  Cbunty,  115  N.  W. 

V.  Thomas,  Id.  160;  Louisville  Canal  (Neb.)    863    (190«). 

Co.     V.     Murphy,     9     Bush,      522;  ='=  Smith   v.    Eastern,   etc.   R.    Co., 

Paducah,  etc.  R.  Co.  v.  Hoehl,  22  Id.  35    N.    H.    366;    White    v.    Concord, 

43;  Bevis  v.  Vanceburg  Tel.  Co.,  121  etc.  R.   Co.,  30  Id.  207. 

Ky.   177,  89  S.  W.   126    (1905).  ='=  Delaware,  etc.  R.  Co.  v.  Toffey, 

="  Prince    George    County   v.    Bur-  38   N.   J.   Law,   525;    N.   J.   Express 

gess,  61  Md.  29;  State  v.  Baltimore,  Co.   v.   Nichols,    32   Id.    166,    33    Id. 

ptc.    R.    Co.,    58    Id.    482;    Freeh    v.  434;  Durant  v.  Palmer,  29  Id.  544; 

Philadelphia,  etc.  R.  Co.,  39  Id.  574;  Moore  v.  Central  R.  Co.,  24  Id.  268; 

McMahon    v.    Northern    Central    R.  Consol.  Tr.  Co.  v.  Behr,  59  N.  J.  L. 

Cj.,    Id.    438;    Northern   Certr.")!   R.  477,  37  Atl.   142    (1897). 

Co.  V.  State,  31  Id.  357.     So  far  as  ="  Gram  v.  Northern  Pac.  R.   Co., 

Baltimore  v.   Marriott    (9  Id.   160),  1  N.  Dak.  252,  46  N.  W.  972;   San- 

Irwin   V.   Sprigg    (6  Gill,  20')),   and  ders  v.  Reister,  1  Dak.  151;   North- 

Owings  V.   Jones    (9  Md.   103)    hold  em  Pao.  R.  Co.  v.  Mares,  123  U.  8. 

the  contrary,  they  are  overruled.  710,   8  S.  Ct.   321    [a  Dakota  case]. 

'"'^Engel   V.   Breitkreitz,   39   Minn.  "^^  Baltimore,  etc.  R.  Co.  v.  Whit- 

423,     40    N.     W.     519;     Hocum     v.  acre,    35    Ohio    St.    627;     Cleveland, 

Weitheriek,  22  Minn.  152;  Lammers  etc.  R.  Co.  v.  Crawford,  24  Id.  636; 

V.  Great  Northern  Ry.  Co.,  82  Minn.  Sohweinfurth  v.   Cleveland,   etc.   Ry. 

120,  84  N.  W.  728   (1901).  Co.,   60   Ohio   St.   215,   54   N.   E.   89 

""Crumpley   v.' Hannibal,   etc.   R.  (1899). 

Co.,    Ill    Mo.    152,    19    S.    W.    820;  ™  Ford  v.  Umatilla  Co.,  15   Oreg. 

Mitchell  V.   Clinton,  99  Mo.   153,   12  313,  16  Pac.  33;  Grant  v.  Baker,  12 

S.   W.   793;    Stephens  v.   Macon,   83  Oreg.   329,   7   Pac.   318;    distinguish- 

Mo.  345;  Buesching  v.  St.  Louis  Gas  ing  Walsh  v.  Oregon,  etc.  R.  Co.,  10 
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sylvania/''  Rhode  Island,^'^  South  Carolina,^'''  South  Da- 
kota/^" Texas,^^^  Vermont/^^  Virginia,^^^  Washington,^-* 
West  Virginia/^^  AVisconsin,"^"  District  of  Columbia,^-^  In- 

Oreg.  250;   Dubiver  v.  City,  etc.  Ky.  '"=  Walker  v.  Westfield,  39  Vt.  246; 

Co.,  44  Ore.  227,  74  Pac.  915   (1904),  Hill    v.    New    Haven,    37    Id.    501; 

75  Pac.  693   (1904);   Pereira  v.  Star  Barber   v.    Essex,    27   Id.    62;    Hyde 

Sand  Co.,  94  Pac.  (Ore.)  835  (1908).  v.    Jamaica,    27    Id.    443;    Lester   v. 

""Baker     v.     Westmoreland,     etc.  Pittsford,  7  Id.   158. 

Gas    Co.,    15?    Pa.    St.    593,    27    Atl.  '='' Gordon    v.    Richmond,    83    Va> 

789;   Bradwell  v.  Pittsburgh,  etc.  R.  436,    2    S.    E.    727;     Winchester    v. 

Go.,   139  Pa.   St.  404,  20  Atl.   1046;  Carroll,    99    Va.    727,    40    S.    E.    37 

Pennsylvania    R.    Co.    v.    Weber,    76  (1902). 

Pa.  St.  157;  Longeneckej-  v.  Pennsyl-  °^*  Spurrier  v.  Front  St.  R.  Co.,  3 

vania  R.  Co.,  105  Id.  328;   Reading,  Wash.  St.  659,  29  Pac.  346;   North- 

etc.  R.   Co.  V.  Ritchie,   102  Id.  425;  ern    Pacific    R.    Co.    v.    O'Brien,    1 

Mallory  v.  Griffey,  85  Id.  275;  Weiss  Wash.  St.  599,  21  Pac.  32;   Currans 

V.  Pennsylvania  R.  Co.,  79  Id.  387;  v.    Seattle,   etc.   Ry.    Co.,   34   Wash., 

87  Id.    447;     Penn.    Canal    Co.    v.  512,  76  Pac.  87    (1904). 

Bentley,  66  Id.  30;  Erie  V.  Schwingle,  "^»  Overby    v.    Chesapeake,    etc.    R. 

22   Id.    384;    Beatty   v.   Gilmore,    16  Co.,   37   W.   Va.   524,   16   S.   E.   813; 

Id.  463;  Heiss  v.  Lancaster,  203  Pa.  Johnson  v.   Chesapeake,  etc.  R.   Co., 

St.  260',  52  Atl.  201    (1902);   Swan-  36  W.  Va.  73,  14  S.  E.  432;   Fowler 

wick   V.    City   Monongahela,    36   Pa.  v.  Baltimore,  etc.  R.  Co.,  18  W.  Va. 

Sup.  Ct.  628    (1908).  579;     Sheff    v.    Huntington,    16    Id. 

="Cassidy  v.  Angell,  12  R.  I.  447.  317;    Snyder   v.    Pittsburgh,   etc.   R. 

""Crouch    v.    Charleston,    etc.    R.  Co.,   11  Id.   14. 

Co.,  21  S.  C.  495;   Carter  v.  Colum-  "^'Hoth    v.    Peters,    55    Wis.    405; 

bia,  etc.  R.  Co.,   19  Id.  20;   Rpof  v.  Randall  v.  Northwestern  T.   Co.,  54 

Railroad   Co.,   4   Id.    61;    Danner   v.  Id.   147;   Prideaux  v.  Mineral  Point, 

South  Carolina  R.  Co.,  4  Rich.  Law,  43   Id.   513;    Bessex  v.   Chicago,  etc. 

329;    Oliver    v.    Columbia,    etc.    Ry.  R.  Co.,  45  Id.  477;  Hoyt  v.  Hudson, 

Co.,  65  S.  C.  1,  43  S.  E.  307   (1903).  41   Id.   105;   overruling  some  earlier 

^^^  Smith   V.    Chicago,   etc.   R.    Co.,  cases.     The  rule  is  not  changed  by 

4  S.  Dak.  71,  55  N.  W.  717.  the    statute    making    railroad    com- 

'^  San  Antonio,  etc.  R.  Co.  v.  Ben-  panies    liable    for    injuries    to    em- 

nett,    76    Tex.    15(1,    13    S.   W.    319;  ployees   "without   contributory  neg- 

Dallaa,    etc.    R.    Co.    v.    Spicker,    61  ligence  on  his  part "   (Dugan  v.  Chi- 

Tex.    427;    Houston,   etc.    R.    Co.   v.  cago,   etc.   R.   Co.,   85   Wis.   609,   55 

Cowser,   57   Id.   293;    Texas,   etc.   R.  N.  W.  894);   Waterman  v.  Chicago, 

Co.  V.  Murphy,  46  Id.  356;   Murray  etc.  Ry.  Co.,  82  Wis.  613,  52  N.  W. 

V.  Gulf,   etc.  R.   Co.,   73   Tex.   2,   11  247,  1136   (1892). 

S.  W.  125;  Houston,  etc.  Ry.  Co.  v.  '"District   Columlia    (Harmon   v. 

Anglin,  99   Tex.   350,   89  S.  W.   966  Washington,  etc.  Ry.  Co.,  7  Mackay, 

(1906);    Gulf,   etc.   Ry.   v.    Shieder,  255. 

88  Tex.  152,  30  S.  W.  902,  28  L.  R. 
A.  538   (1895). 
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dian  Territory,*^*  Louisiana,'^"  Mississippi,^^"  North  Caro- 
lina/" Tennessee,^^^  Utali,^^^  and  in  Indiana,  in  personal 
injury  and  death  cases,^"  the  burden  of  proof  as  to  con- 
tributory negligence  rests  upon  the  defendant,  and  it 
must  therefore  be  established  by  a  clear  preponderance 
of  proof.^*"  Whatever  doubt  there  may  have  been  as  to 
the  rule  adopted  in  North  Carolina  ^^^  was  set  at  rest  by 
statute,  in  1887,  casting  the  burden  of  proving  contribu- 
tory negligence  upon  the  defendant.^" 

§  109.  Burden  ought  to  be  on  defendant.  —  The  weight 
of  authority  in  support  of  the  rule  that  the  burden  of 
proof  of  contributory  negligence  is  upon  the  defendant 
is  now  so  completely  overwhelming  that  we  omit  most  of 
our  own  argument  in  its  favor,  contained  in  earlier  edi- 
tions, when  a  majority  of  decisions  were  the  other  way. 
We  then  stated  that  our  own  view  of  the  question  agreed 
entirely  with  that  expressed  by  the  late  Judge  Duer.^^^ 
That  able  judge  held  negligence  on  the  part  of  the  plain- 
tiff to  be  a  mere  matter  of  defence  to  be  proved  affirm- 

"' Indian   Territory    (Chicago,  etc.        ^''Indiana  by  statute,  see  Diamond 

Ey.   Co.   V.  Pounds,   1   Ind.   Ter.   51,  Bloclv   Coal   Co.  v.   Cuthbertson,   166 

35  S.  W.  249   (1895).  Ind.    290,    76    N.    E.    1060     (1905); 

'''^Louisiana     (Buechner     v.     New  Stephens   v.    Am.    Car,   etc.    Co.,    38 

Orleans,    112    La.    599,    36    So.    603,  Ind.    414,    78    N.    E.    335     (1906); 

104   Am.   St.   455,   66   L.  E.   A.   334  Evansville,   etc.    Ry.    Co.   v.   Berndt, 

(1904).       The     rule     was     formerly  172  Ind.  697,  88  N.  E.  612    (1909), 

otherwise.  see  act  February,  1890,  p.  58,  c.  41. 

^'Mississippi     (Miss.     Cent.     Ry.        ''°  Northern  Pac.  R.  Co.  v.  Mares, 

Co.  V.  Hardy,   88  Miss.   732,  41   So.  123  U.  S.  710,  8  S.  Ct.  321. 
505    (1906).  "See  Owens  v.  Richmond,  etc.  R. 

'"  North     Carolina      ( Haltom     v.  Co.,  88  N.  C.  502 ;  as  interpreted  in 

Southern  Ry.  Co.,  127  N.  C.  255,  37  Aycock   v.   Raleigh,   etc.    R.    Co.,   89 

S.  E.  262    (1901);    Farris  v.  South-  N.    C.    321;    Cornwall    v.    Charlotte, 

ern  Ry.  Co.,  151  N.  C.  483,  66  S.  E.  etc.  R.  Co.,  97  Id.   11,  2  S.  E.  659; 

457    (1909).  Smith  v.  Richmond,,  etc.  R.  Co.,   99 

'^'Tennessee     (Burke    v.     Citizens  N.  C.  241,  5  S.  E.  896. 
St.  Ry.  Co.,  102  Tenn.  409,  52  S.  W.        ="  Statutes,    1887,   ch.    33;    Jordan 

170   (1899).  V.  Asheville,  112  N.  C.  743,  16  S.  E. 

'""Utah    (Hickey    v.    Rio    Grande,  760. 
etc.  Ry.  Co.,  29  Utah,  392,  82  Pac.        =™  Johnson    v.    Hudson    River    E. 

29   (1906).  Co.,  5  Duer,  21. 
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atively  by  the  defendant,  although  it  might,  of  course,  be 
inferred  from  the  circumstances  proved  by  the  plaintiff. 
He  pointed  out  that  parties  were  never  required  to  prove 
negative  matters  of  this  kind,  and  also  that  it  had  never 
loeen  held  necessary,  in  a  complaint  upon  negligence,  to 
aver  that  the  plaintiff  had  taken  due  care.^'"  When  only 
ten  States  out  of  forty-five  adhere  to  a  rule  condemned 
by  the  Supreme  Court  of  the  United  States,  it  would  be  a 
waste  of  time  to  discuss  the  question  further.  It  was 
said  by  a  distinguished  jurist,  ' '  I  am  of  the  opinion  that 
it  is  not  a  rule  of  universal  application  that  the  plaintiff 
must  prove  affirmatively  that  his  own  conduct  on  the 
occasion  of  the  injury  was  cautious  and  prudent.  The 
onus  probandi  in  this,  as  in  most  other  cases,  depends 
on  the  position  of  the  affair  as  it  stands  on  the  undisputed 
facts, ' '  ^^^  or,  as  may  be  said,  on  the  facts  of  the  par- 
ticular case  according  to  whether  they  show  a  duty  of 
care  on  plaintiff  or  defendant.^*^ 

§  110.  Presumption  against  negligence:  how  over- 
balanced. —  Slight  circumstances  may  overbalance  the 
presumption  of  freedom  from  negligence  which  we  sup- 
pose to  exist  in  favor  of  a  plaintiff.  Thus,  his  being 
found  in  a  position  of  presumptively  needless  danger, 
unexplained,^^^  his  intoxication  at  the  time  of  the  acci- 

"'  This  is  now  settled  law  in  New  '"  See  Button  v.  Hudson  River  R. 
York  (Lee  v.  Troy,  etc.  Gas  Co.,  98  Co.,  18  N.  Y.  248  [injured  person 
N.  Y.  115),  and  in  England  (Wake-  seen  lying  upon  track,  before  train 
lin  V.  Southeastern  R.  Co.,  L.  R.  12  came  along].  The  slight  presump- 
App.  Cas.  41).  The  contrary  is  tion  that  deceased  stopped,  looked 
settled  in  Indiana  (Rogers  v.  Over-  and  listened  before  crossing  a  rail- 
ton,  87  Ind.  411),  and  Iowa  (Gregory  road  track  is  overborne  by  evidence 
V.  Woodworth,  61  N.  W.  962).  As  that  he  was  struck  by  a  moving 
to  Illinois,  see  §   113,  post.  train  the   instant  he   set  foot  upon 

^'°  Denio,  J.,  in  Johnson  v.  R.  R.  the   track,    and   that   the   view   was 

Co.,  20  N.  Y.  65,  75  Am.  Dec.  375,  unobstructed    (Pennsylvania   R.    Co. 

and  note.  v.  Mooney,   126  Pa.  St.  244,  17  Atl. 

g«  Am.    &    Eng.    Encyc.    (1st   ed.)  590).     To  the  same  effect,  Burke  v. 

vol.   4,   p.   91,   and  authorities  cited  N.  Y.  Central,  etc.  R.  Co.,  73  Hun, 

in  note.  32,  25  N.  Y.  Supp.  1009. 
[Law  of  Neg.    Vol.  I  —  18] 


§    110]  CONTRIBUTOEY   NEGLIGENCE.  274 

dent/*^  even  to  a  slight  degree,^"  and  any  other  circum- 
stances which  might  cast  doubt  upon  his  care  at  the  time, 
must  be  considered  by  the  jury.  If  it  appears  that  any 
defects  in  the  things  or  faults  in  the  persons  employed  by 
the  plaintiff  contributed  to  his  injury,  the  burden  is 
clearly  upon  him  to  show,  not  only  that  he  did  not  know 
or  suppose  that  such  defects  or  faults  existed,  but  also 
that  he  was  in  no  fault  for  not  knowing  of  their  exist- 
ence.^" Forgetfulness  of  that  which  was  well  known,  arid 
ought  to  have  been  remembered,  is  some  evidence  of 
negligence.^*"    And  if  it  appears  certain  that  the  plaintiff 

""  Intoxication    is    competent,    but  tral   R.   Co.,   6   Abb.   N.   C.    104   and 

not    conclusive,    evidence    of    negli-  116,  note).     It  cannot  be  laid  down 

gence  ( Stuart  v.  Macbiasport,  48  Me.  as  a  universal  rule  that  it  is  negli- 

477;  Baker  v.  Portland,  58  Id.  199';  gence   for   a   blind   man   to  walk   in 

Wynn  v.  Allard,  5  Watts  &  S.  524;  public  street  unattended.     It  should 

see    §    93,    ante,    and    §§    114,    472,  be  left  to  the  jury  ( Smith  v.  Wildes, 

post.)       Wright    V.     Cravrfordsville,  143   Mass.    81,    10   N.    E.   446    [trap 

142  Ind.  636,  42  N.  E.  227    (1895);  door     in     sidewalk];      Franklin     v. 

Fernbach   v.    Waterloo,    76    la.    598,  Harter,   127  Ind.  446,  26  N.  E.  882 

41    N.   W.    370    (1889);    Herrick   v.  [cellar-way      in      sidewalk]);       see 

Wixom,    121    Mich.    384,    80   N.    W.  §    375,   post.     When   plaintiff's   own 

117,   81   N.   W.   333    (1899);    Pitts-  evidence  tends  to  show  contributory 

burgh,  etc.  Ry.  Co.  v.  O'Conner,  171  negligence,    the    burden    of    proof    is 

Ind.    686,    85    N.    E.    96»     (190«);  shifted     to     the     plaintiff      (North 

Lewis     V.     Houston     Elec.     Co.     39  Birmingham   R.   Co.   v.    Calderwood, 

Tex.     App.     625,     112     S.     W.     593  89   Ala.   247,   7   So.   360;    Overby  v. 

(1908).       But    not      that    he    was  Chesapeake,  etc.  R.   Co.,   37   W.  Va. 

in      the      habit    of      becoming      in-  524,  16  S.  E.  813);  Holman  v.  Bos- 

toxicated    (Kingston  v.  Fort  Wayne,  ton  Land,  etc.  Co.,  8  Colo.  App.  282, 

etc.  Ry.  Co.,  112  Mich.  40,  70  N.  W.  45  Pac.   519    (1896). 

315,  74  N.  W.  230,  40  L.  R.  A.  131  ™  Attempting  in  the  dark  to  pass 

(1897);  Lewis  V.  Houston  Elec.  Co.,  an    open    cellar-way    in   a    sidewalk, 

supra.  with  knowledge  of,  but  for  the  time 

="  Fitzgerald   v.   Weston,   52   Wis.  forgetting  its  existence,  is  contribu- 

354,  9  N.  W.  13.  tory  negligence    (Bruker  v.   Coving- 

»«Winship    v.    Enfield,    42    N.    H.  ton,  69  Ind.  33),  and  will  cast  the 

197.      The    fact    that    plaintiff    was  burden  on  plaintiff  to  show  that  he 

incapable  by  reason  of  years  or  of  was  justified  in  exposing  himself  td 

physical  or  mental  infirmity  of  tak-  the    danger     (Coates    v.    Burlington, 

ing    the    same    care    of    himself    as  etc.  R.  Co.,  62  Iowa,  486;  s.  p..  King 

ordinarily   prudent   persons   take   is  v.  Thompson,  87  Pa.  St.  365;   Frost 

competent  evidence,  but  not  enough  v.   Waltham,   12  Allen,   85;    Reed  v. 

of  itself  (Curtis  v.  Avon,  etc.  R.  Co.,  Northfield,  13  Pick.  94;   see  Driscoll 

49  Barb.   14S;   Casey  v.  N.  Y.  Cen-  v.    New    York,    11    Hun,    101.      See 
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neglected  some  duty,  and  Mghly  probable  that,  if  be  had 
not  neglected  it,  be  would  not  have  suffered  the  injury, 
the  question  of  contributory  negligence  cannot  be  left  to 
the  jury,  but  must  be  decided  adversely  to  the  plaintiff.'" 

Evidence  as  to  his  general  habits  of  negligence,  uncon- 
nected with  any  proof  that  he  gave  way  to  such  habits  at 
a  time  when  they  might  have  contributed  to  his  injury, 
is  not  usually  competent.^** 

§    101,    ante,    and   §    476,   post).     A  The   accident   occurred   in  the   early 

person  running  along  a  lighted  street  morning,   and  the   sidewalk  was  ad- 

with    which    he    was    familiar    and  mittedly  glazed  with  ice.''     Compare 

stumbling   over    a.   stepping-stone    at  Enright  v.  Atlanta,  78  Ga.  288.    Tes- 

the  edge  of  the  sidewalk,  where  there  timony    as    to    plaintiff's    habits    of 

was  abundant  room  for  him  to  pass;  sobriety  is  inadmissible  to  contradict 

held,    guilty    of    contributory    negli-  direct  evidence  that  he  was  intoxi- 

gence    (Dubois  v.   Kingston,   102   N.  cated   at   the   time    of   the    accident 

Y.  219,  6  N.  E.  273).  (Carr  v.  West  End  E.  Co.,  163  Mass. 

="  Sprong  V.  Boston,  etc.  E.  Co.,  60  360,    40*  N.    E.    185).      Intoxication 

Barb.    30';     Fink    v.    Coe,    4    Greene  may  be   proved  by   opinions  of  eye- 

[lowa],    555;     Stoeckman    v.    Terre  witnesses    (People   v.    Eastwood,    14 

Haute,  etc.  E.  Co.,  15  Mo.  App.  503.  N.  Y.  5'62),  but  not  by  declarations 

'**  There  is  no  rule  of  evidence  of  a  third  person,  not  made  a  part 
which  authorizes  the  introduction  of  of  the  res  gestce  (Chicago,  etc.  E. 
testimony  to  prove  that  the  plain-  Co.  v.  Bell,  79  111.  102).  See  §  60a, 
tiff,  injured  by  a,  defect  in  a  high-  ante.  Evidence  of  plaintifif's  pre- 
way,  was  habitually  reckless  or  care-  vious  boasts  as  to  his  ability  to  keep 
less  (Brennan  v.  Friendship,  67  Wis.  out  of  the  way  of  trains,  and  escape 
223,  29  N.  W.  90'2).  On  the  other  danger,  is  admissible  as  bearing 
hand,  evidence  that  plaintiff's  driver  upon  his  carelessness  and  readiness 
liad  always  been  a  very  careful  to  take  risks  (Brouillette  v.  Con- 
driver  is  inadmissible  to  show  that  necticut  Eiver  E.  Co.,  162  Mass.  198, 
the  driver's  negligence  did  not  con-  38  N.  E.  507 )  ;  Aiken  v.  Holyolie  St. 
tribute  to  the  injury  (Wooster  v.  Ey.  Co.,  184  Mass.  269,  68  N.  E. 
Broadway,  etc.  Co.,  72  Hun,  197,  25  238  (1903);  Louisville,  etc.  Ey.  Co. 
K  Y.  Supp.  378).  In  Hampson  v.  v.  McClish,  115  Fed.  296,  53  C.  C.  A. 
Taylor  (15  R.  I.  83,  8  Atl.  332)  evi-  60;  Propsom  v.  Leathern,  80  Wis. 
dence  of  plaintiff's  intemperate  608,  50  N.  W.  586  (1891);  Junction 
habits  was  held  inadmissible,  the  City  v.  Blades,  1  Kans.  App.  85,  41 
court  saying:  "If  the  plaintiff  was  Pac.  677  (1895)  ;  Birmingham  Light, 
sober  when  he  fell  [on  an  icy  side-  etc.  Co.  v.  Selhorst,  165  Ala.  475, 
walk],  the  fact  that  he  was  of  in-  51  So.  568  (1910);  Stollery  v. 
temperate  habits  would  not  preclude  Cicero,  etc.  St.  Ey.  Co.,  243  111.  290, 
his  recovery,  and  we  do  not  think  90  N.  E.  709  (1909),  ("Where 
that  the  mere  proof  that  he  was  of  there  is  no  eye-witness  to  the  killing 
intemperate  habits  would  warrant  of  a  person,  his  administrator  may 
the  inference  that  he  was  not  sober,  establish    the    exercise    of    ordinary 
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§  111.  What  proof  of  care  sufficient.  —  In  the  few 

courts  which  require  the  plaintiff  to  prove  affirmatively 
the  exercise  of  due  care,  it  is  nevertheless  universally 
held  that  such  proof  need  not  be  direct,  but  may  be  in- 
ferred from  circumstances ;  ^^^  and  that  the  exercise  of 
such  care  may  be  inferred  from  the  absence  of  all  appear- 
ance of  fault  on  his  part,  under  the  circumstances  of  the 
case.^""  The  circumstances  may  be  considered  in  connec- 
tion with  the  ordinary  habits,  conduct  and  motives  of 
men ;  ^"^  and  the  fact  that,  when  last  seen,  a  deceased 

care  on  the  part  of  deceased  by  the  (Indiana,  etc.  R.  Co.  v.  Greene,  106 

highest  proof   of   which   the   case   is  Ind.  279';  Terre  Haute,  etc.  R.  Co.  v. 

capable,  including  the  habits  of  the  Buck,    96   Id.   346,    363)  ;    Louisiana 

deceased    and    any    other    facts    and  (Clements     v.      Louisiana     Electric 

circumstances   from  which   the   jury  Light  Co.,  44  La.  Ann.   692,   11   So. 

might    rightfully   find    that   he   was  51). 

exercising  such  care  "),  citing  numer-  ^^°In  a  collision,  the  presumption 
ous  other  Illinois  decisions.  is  in  favor  of  a  plaintiff  whose 
""So  held  in  Maine  (French  v.  vessel  lies  at  anchor,  as  against  one 
Brunswick,  21  Me.  29;  Foster  v.  Dix-  in  motion  (Bill  v.  Smith,  39  Conn, 
field,  18  Id.  380);  Massachusetts  206).  It  is  sufficient  if  all  the  cir- 
(Mayo  v.  feoston,  etc.  R.  Co.,  104  cumstances  attending  the  injury  are 
Mass.  137;  Prentiss  v.  Boston,  etc.  proved  and  they  exclude  fault  on  his 
R.  Co.,  112  Id.  43;  Nichols  v.  Smith,  part  (Wolpers  v.  New  York,  etc. 
115  Id.  332;  Hinckley  v.  Cape  Cod  Elec.  Co.,  91  App.  Div.  424,  86  N.  Y. 
R.  Co.,  120  Id.  257);  New  York  Supp.  825  (1904);  Swift  v.  O'Brien, 
(Johnson  v.  Hudson  River  R.  Co.,  127  111.  App.  26  (1906). 
20  N.  Y.  64 ;  Ernst  v.  Hudson  River  ^"^  Johnson  v.  Hudson  River  R. 
Co.,  35  Id.  9;  Wilds  v.  Hudson  River  Co.,  20  N.  Y.  64,  aff'g  6  Duer,  633. 
Co.,  24  Id.  430;  Palmer  v.  Bearing,  It  is  not  indispensable  that  the 
93  Id.  7 ;  Tolman  v.  Syracuse,  etc.  plaintiff  should  produce  eye-witnesses 
R.  Co.,  98  Id.  198;  Lee  v.  Troy,  etc.  as  to  the  manner  in  which  the  acci- 
Gas  Co.,  Id.  115;  Taber  v.  Delaware,  dent  occurred  to  show  due  care  on 
etc.  R.  Co.,  71  Id.  489;  Maher  v.  the  part  of  one  deceased;  but  that 
Central  Park,  etc.  R.  Co.,  67  Id.  52;  fact  may  be  inferred  from  the  cir- 
Galvin  v.  New  York,  112  N.  Y.  223,  cumstances,  in  connection  with  the 
19  N.  E.  675;  Chisholm  v.  State,  141  ordinary  habits  and  conduct  of  men 
N.  Y.  246,  36  N.  E.  184;  Sickles  v.  in  the  presence  of  a  known  danger 
N.  J.  Ice  Co.,  80  Hun,  213,  30  N.  Y.  (Galvin  v.  New  York,  112  N.  Y. 
Supp.  10);  Iowa  (Nelson  v.  Chi-  223,  19  N.  E.  675;  Illinois  Central 
cago,  etc.  R.  Co.,  38  Iowa,  564;  R.  Co.  v.  Nowicki,  148  111.  29',  35 
Murphy  v.  Chicago,  etc.  R.  Co.,  45  N.  E.  358  [collision  at  railroad  cross- 
Id.  661);  Illinois  (Illinois  Cent.  R.  ing]). 
Co.  V.  Cragin,  71  111.  177);  Indiana 
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person  was  proceeding  with  due  care/^^  or  was  found  in 
a  situation  indicating  the  exercise  of  such  care,'"^  will 
sustain  a  finding  in  his  favor.  An  inference  of  care  arises 
in  favor  of  one  deceased,  from  the  instinct  of  self-preser- 
vation ;  ^°*  though  in  some  courts  this  alone  is  not  enough 
to  establish  the  fact ;  it  is  only  where  there  is  no  reliable 
proof  to  the  contrary,  or  there  is  a  rational  doubt  upon 
the  evidence  as  to  the  conduct  of  the  party,  that  such  a 
presumption  can  be  invoked.^'^^  Evidence  that  the  in- 
jured person  was  careful  and  prudent,  and  that  he  had 
been  careful  on  other  occasions,  is  not  competent  to  dis- 
prove contributory  negligence,  where  he  is  living ;  ^"^  but 

°°^  Greenleaf  v.  Illinois  Central  E.  Ore.  64,  23  Pac.  814,  and  cases  supra. 

Co.,  29  Iowa,  14.  In    Reynolds    v.    Keokuk,    72    Iowa, 

'^  Johnson  v.  Hudson  Elver  E.  Co.,  371,  34  N.  W.  167.  Where  plaintiff 
supra.  In  California  it  has  been  was  a  witness  on  her  own  behalf,  it 
held  that  though  there  was  some  was  held  that  inferences  of  plain- 
evidence  showing  negligence  on  the  tiff's  care  arising  from  the  instinct 
part  of  the  deceased,  for  whose  of  self-preservation,  were  not  to  be 
death  the  action  was  brought,  yet  a  indulged  in.  Where  there  are  no 
verdict  for  plaintiff  might  be  sup-  eye-witnesses  the  natural  instinct 
ported  on  the  theory  that  the  jury  of  self-preservation  may  be  con- 
did  not  consider  such  negligence  sidered  on  the  issue  of  the  plain- 
the  proximate  cause  of  the  accident,  tiff's  contributory  negligence  (Ste- 
but  as  caused  proximately  by  the  un-  phenson  v.  Scheffield  Brick,  etc.  Co., 
skillfulness  and  incompetency  of  the  130  N.  W.  (la.)  586  (1911). 
train  engineer  (Brown  v.  Central  ''' Philadelphia,  etc.  E.  Co.  v 
Pac.  E.  Co.,  68  Cal.  171,  7  Pac.  447,  Stebbing,  62  Md.  504;  Pittsburgh, 
8  Id.  828).  etc.  E.  Co.  v.  Bennett,  9  Ind.  App. 

""Texas,  etc.  E.  Co.  v.  Gentry,  163  92,  35  N.  E.  1033. 

U.  S.  353,   16  S.  Ct.   1104;   111.  Cen-  =»»  Morris  v.  East  Haven,  41  Conn, 

tral  E.   Co.  v.   Nowioki,   148  111.  29,  254;   McDonald  v.  Savoy,  110  Mass. 

35    N.    E.    358;    Northern    Cent.    E.  49.      Compare    Dorman    v.    Kane,    5 

Co.   v.    State,    31    Md.   357;    Gay  v.  Allen,    38;    Atlanta,   etc.    E.    Co.    v. 

Winter,    34    Cal.     153;     MacDougal  Smith,    94    6a.    107,    20    S.    E.    763 

V.  Central  R.  Co.,  63  Id.  431;   Mor-  [train  hand  coupling  cars];  Wells  v. 

rison   v.    N.    Y.    Central   R.    Co.,   63  Denver  &  E.  G.  W.  Ey.  Co.,  7  Utah, 

N.  Y.  643;  Greenleaf  v.  Illinois  Cen-  482,  27  Pac.  688  [brakeman  coupling 

tral   E.    Co.,   29   Iowa,    14;    Hopkin-  cars].    Evidence  that  a  prudent  man 

son  v.  Knapp,  etc.   Co.,   92  Id.   328,  would  have  acted  in  the  same  man- 

60  N.  W.  653).     See  Allen  v.  Wil-  ner  as  plaintiff  acted  has  been  held 

lard,  57  Pa.  St.  374;  Cleveland,  etc.  to  be  admissible    (Burkett  v.   Bond, 

R.    Co.   V.   Rowan,   66   Id.    393;    Mc-  12     111.     87).       Evidence     that    one 

Bride  v.  Northern  Pacific  E.  Co.,  19  killed  at  a  railroad  crossing  was  a 
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if  he  is  dead,  such  evidence  is  admissible,*"  especially  if 
r.o  eye-witnesses  can  be  found.^''' 

sober  and  industrious  man,  possessed  should  at  once  have  called  the  at- 
of  all  his  faculties,  and  that  his  tention  of  the  court  to  the  objection- 
attention  was  probably  distracted  able  argument  and  requested  its  pro- 
by  two  trains  passing  in  opposite  hibition  (Overman  Wheel  Co.  v. 
directions,  made  a  prima  facie  case  GrifBn,  infra. 

of  due  care  on  his  part  (Illinois  ^°' Toledo,  etc.  R.  Co.  v.  Bailey, 
Central  R.  Co.  v.  Nowicki,  148  111.  145  111.  159,  33  N.  E.  1089  (1893). 
29,  35  N.  E.  358)  ;  so  also  that  Brakeman  killed  while  coupling 
evidence  that  a  person  killed  by  the  cars,  no  one  present.  "Appellee  in 
explosion  of  a  boiler,  under  his  her  declaration  averred,  as  she  was 
management,  was  a  competent  and  required  to  do,  that  the  deceased 
careful  engineer,  was  sufficient  to  was  in  the  exercise  of  due  care  at  the 
raise  a  presumption  of  due  care  on  time  he  sustained  the  injury  of 
his  part,  at  the  time,  there  being  no  which  he  died,  and  as  no  person  was 
eye-witnesses  of  the  occurrence  present,  or  knew  how  the  accident 
(Toledo,  etc.  R.  Co.  v.  Bailey,  145  occurred,  we  think  the  evidence 
111.  159,  33  N.  E.  1089).  See  Chi-  tended  to  prove  that  averment  if  he 
cago,  etc.  R.  Co.  v.  Clark,  108  111.  was  habitually  prudent,  cautious 
113.  and  temperate,  it  tended  to  prove  he 
^^  Overman  Wheel  Co.  v.  Griffin,  was  so  at  the  time  of  the  injury, 
67  Fed.  659,  14  C.  C.  A.  609 ;  Illinois  which,  with  the  instinct  of  self- 
Cent.  R.  Co.  V.  Nowicki,  148  111.  29,  preservation,  would  be  evidence  for 
35  N.  E.  358  (1893).  The  case  was  the  consideration  of  the  jury  in 
then  of  a  night  watchman  found  dead  determining  whether  he  was  in  the' 
under  an  unrailed  bridge  connect-  exercise '  of  due  care.  Had  there 
ing  two  buildings,  which  he  custom-  been  witnesses  who  saw  the  inflic- 
arily  crossed  in  the  performance  of  tion  of  the  injury,  the  jury  could 
his  duties.  On  first  trial  a  verdict  then  have  determined  from  such  evi- 
had  been  directed  for  defendant;  dence  whether  he  was  careful  or 
reversed  on  writ  of  error.  The  wit-  negligent,  and  in  such  case  this  evi- 
ness  had  seen  him  when  he  went  on  dence  would  not  be  admissible.  When 
duty  the  night  of  the  accident,  there  are  no  witnesses  to  describe 
"  The  testimony  of  the  witness  such  an  occurrence,  the  defendant 
Dubuque,  admitted  under  objection,  would  surely  have  the  right  to  prove 
and  excepted  to.  Was  competent  for  the  person  was  habitually  rash,  im- 
the  purpose  of  showing  to  the  jury  prudent  and  intemperate,  to  repel 
what  kind  of  a  man  the  deceased  the  presumption  that  he  was  in  the 
was,  in  respect  to  health,  vigor  and  exercise  of  proper  care  at  the  time 
activity,  and  his  bodily  and  mental  he  received  the  injury.  If  evidence 
peculiarities.  It  was  also  admis-  is  admissible  for  any  purpose,  it 
sible  to  show  his  condition  as  to  must  be  received,  and  the  party 
sobriety  and  apparent  health  and  against  whom  it  is  admitted,  if  it 
vigor  immediately  before  his  death,  tends  to  mislead  on  some  other 
If  in  the  course  of  argument  plain-  question,  is  entitled  to  have  it 
tiff's  counsel  made  unwarrantable  limited,  by  instruction  to  the  pur- 
use  of  that  evidence,  the  defendant  pose    for    which    it    is    admissible " 
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§  112.  Inference  from  circumstances.  —  In  the  same 
courts,  freedom  from  contributory  fault  may  be  inferred 
in  favor  of  a  deceased  person,  from  the  absence  of  all 
appearance  of  such  fault.'""    Though  there  was  no  eye- 

( Chicago,    etc.    Ry.    Co.    v.    Clark's  to  produce  direct  and  positive  testi- 
Admr.,    108    111.    113     (1883);    Chi-  mony    showing    just    what    the    de- 
cago,   etc.    Ry.    Co.   v.   Houston,    196  ceased  was  doing  at  the  instant  he 
111.  480,  63  N.  E.  1028   ( 1902 )  ;  Mis-  received     the     injury     causing     Ma 
souri,    etc.    Ry.    Co.    v.    Moffatt,    60  death;    that   the    law   requires   only 
Kans.     113,     55     Pac.     837     (189&).  the  highest  proof  of  which  the  par- 
Locomotive    engineer    killed    by    ex-  tieular  ease   is   susceptible,   and  the 
ploding   of  engine   boiler;    the   engi-  jury  might  take   into  consideration, 
neer   and   fireman  were   both  killed,  with   other   facts,   the   instincts   and 
and     there     was     no     other     person  presumptions   which    naturally    lead 
cognizant    of    the    manner   in   which  men   to    avoid    injury    and    preserve 
the  engine  was  being  operated.    Said  their    own    lives.      It    was    objected 
the   court:      "The   jury  might  very  that  the  instruction  shifted  the  bur- 
well  have  found  as  a  fact,  if  Barrett  den    of   proof    on   the    defendant   to 
had  been  unskillful  and  incompetent,  show  the  contributory  negligence  of 
that  his  attempt  to  run  and  operate  the    deceased,    but    the    court    said: 
the  engine  was  negligence.     We  are  "  We   do   not   think   the    instruction 
of  opinion  it  was  not  error  for  the  vulnerable    to    this    objection.      The 
plaintiff   to   rebut    any   presumption  instincts  prompting  to  the  preserva- 
arising   from   want   of   skill   on   his  tion  of  life  are  thrown  into  the  scale 
part;  and  especially  is  this  so  where,  as  evidence,  like  the  presumption  of 
from  the  death  of  every  person  who  sanity    and    innocence.      But    when 
could  know  of  the  degree  of  care  and  the    whole    evidence    is    considered, 
skill    exercised    in   the    operation   of  these  instincts  included,  the  plaintiff 
the  locomotive,  it  was  impossible  for  could  not  recover  unless  the  prepon- 
the    plaintiff   to   prove    affirmatively  derance    of   the    evidence    is    in    his 
the  exercise  of  due  care  and  caution;  favor."      See,    also.    Gay   v.   Winter, 
and    so    in    respect   of   the   evidence  S4    Cal.     153     (1867);     also    Mayo 
tending  to  show  the   habit  of   Bar-  v.   Ry.   Co.,    104  Mass.    137    (1870). 
rett  in  respect  of  care  and  caution.  Pedestrian  killed  at  a  crossing   (111. 
as  tending  to  raise  the  presumption  Cent.    Ry.    Co.    v.    Nowicki,    supra; 
that  he  was  in  the  exercise  of  due  Cogdell  v.  Wilmington,  etc.  Ry.  Co., 
care  and  caution"    (Toledo  St.  Ry.  132  N.  C.  852,  44  S.  E.  618   (1903)  ; 
Co.   V.   Bailey,  supra.     Referring  to  Davis  v.    Concord,   etc.   Ry.   Co.,   68 
Chicago,    etc.     Ry.     Co.    v.     Clark's  N.  H.  247,  44  Atl.  388  (1900i).     But 
Admr.,  supra;  111.  Cent.  Ry.  Co.  v.  see  Chase  v.  Maine  Ry.  Co.,  77  Me. 
Prichett,  210  111.  140,  71  N.  E.  435,  62,  52  Am.  Rep.  (1885). 
aff'g  109  111.  App.  468    (1904)  ;  Lee  =™Mayo  v.  Boston,  etc.  R.  Co.,  104 
v.   Internat.,  etc.   Ry.,   89  Tex.   583,  Mass.   137;    Prentiss  v.  Boston,   112 
36    S.    W.    63    (1896).     In   Way  v.  Id.  43;  Cook  v.  Metropolitan  R.  Co., 
Railroad  Co.,   40  Iowa,   345    (1874),  98  Id.  361;  Maguire  v.  Fitchburg  R. 
the   trial   court   instructed   the   jury  Co.,   146  Id.  379,   15  X.  E.  904;  Mc- 
that  the   plaintiff  was   not   required  Intosh    v.    Chicago,    etc.    R.    Co.,    36 
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"witness  of  the  accident,  and  although  its  precise  cause 
and  manner  of  occurrence  are  unknown,  an  inference  of 
freedom  from  fault  on  the  part  of  the  injured  person 
becomes  possible,  if  the  surrounding  circumstances  in- 
dicate that  the  accident  might  have  happened  without 
such  fault.  In  such  a  case,  a  question  of  fact  arises,  to 
be  solved  by  the  jury.  But  where  the  circumstances  do 
not  tend  to  establish  the  existence  of  some  cause  of  the 
accident,  consistent  mth  care  on  the  part  of  the  injured 
person,  and  contributory  negligence  is  the  only  and  neces- 
sary inference  to  be  drawn,  the  plaintiff  has  not  success- 
fully borne  the  burden  resting  upon  him.^*"  Where  the 
facts  surrounding  the  occurrence  of  the  accident  are  only 
partially  disclosed,  and  they  are  equally  consistent  with 
the  plaintiff's  care  on  the  one  hand,  and  want  of  care  on 
the  other,  the  plaintiff  must  suffer  a  non-suit.'" 

Fed.   661.     In  Galvin  v.  New  York,  42   N.   J.   Law,   180;    N.   J.   Express 

112  N.  Y.  223,   19  N.  E.  675,  there  Co.  v.  Nichols,  33  Id.  434;  Flemming 

being  no  affirmative  evidence  of  neg-  v.   Western   Paciiic   R.    Co.,   49'   Cal. 

ligence  on  the  part  of  the  deceased,  253;  MoQuilken  v.  Central  Pacific  K. 

and  no  eye-witness  of  the   accident,  Co.,  50  Id.  7;  Donaldson  v.  Milwau- 

and   no   question   as   to    defendant's  kee,  etc.  R.  Co.,  21  Minn.  293;  Brown 

negligence,  held  it  was  for  the  jury  v.  Milwaukee,  etc.  R.  Co.,  22  Id.  165; 

to    determine    the     degree     of    care  Callahan    v.    Warne,    40    Mo.    131; 

which   deceased   was  bound  to  exer-  Myers  v.  Kansas   City,   lOS  Id.  480, 

cise,   to  infer  the  motive  which  led  18   S.   W.   914;    Dougherty  v.   West 

him  to  the  hatchway  where  he  was  Superior  Iron  Co.,   88   Wis.  343,   60 

killed,  and  to  pass  upon  the  question  N.  W.  274. 

of   negligence,    and   the    court   erred        ="  Crafts  v.  Boston,  109  Mass.  51&. 

in    directing    a,   non-suit.  In  New  York  this  rule  has  been  ap- 

'™Tolman  v.  Syracuse,  etc.  R.  Co.,  plied  to   deceased  persons    (Hart  v. 

98  N.  Y.   198;    Becht  v.   Corbin,   92  Hudson  River  Bridge  Co.,  84  N.  Y. 

N.  Y.  658 ;  Connelly  v.  N.  Y.  Central  56 ;  Hale  v.  Smith,  78  Id.  483 ;  Rey- 

R.  Co.,  88  Id.  346 ;   Greany  v.  Long  nolds  v.  N.  Y.  Central  R.  Co.,  58  Id. 

Island  R.  Co.,  101  Id.  419;  Hinckley  248;  Cordell  v.  N.  Y.  Central  R.  Co., 

V.  Cape  Cod  R.  Co.,  120  Mass.  257;  75  Id.  330;   Riordan  v.  Ocean  S.  S. 

Ince  V.  East  Boston  Ferry  Co.,   106  Co.,  124  N.  Y.  655;,  26  N.  E.   1027 

Id.   US-;   Barstow  v.  Old  Colony  R.  [stevedore    killed    coming    up    from 

Co.,   143  Mass.   535,   10  N.   E.   255 ;  hold  of  vessel] ;  Wiwirowski  v.  Lake 

Ryan  v.  Louisville,  etc.  R.  Co.,  44  La.  Shore,  etc.  R.  Co.,  124  N.  Y.  420,  26 

Ann.    806,    11    So.    30.      To    similar  N.   E.    1023).     But  not   so   in   some 

effect,  in  courts  holding  to  the  other  other  States  adhering  to  the  general 

rule,  Pennsylvania  R.  Co.  v.  Righter,  rule  (Teipel  v.  Hilsendegen,  44  Mich. 
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§  113.  Pleading  absence  of  fault.  —  In  those  courts 
which  hold  that  the  burden  of  proof  is  upon  the  plaintiff, 
it  is  nevertheless  the  general  rule  that  the  plaintiff  need 
not  expressly  aver  in  his  pleading  the  absence  of  con- 
tributory f  ault.^"^  This  inconsistency  is  explained  by  the 
courts  on  the  ground  that  the  absence  of  contributory 
negligence  is  necessarily  imphed  in  an  averment  that 
the  defendant  caused  the  injury,  since  (it  is  said)  he  did 
not  cause  it,  if  the  plaintiff  assisted  in  causing  it.  This 
is  very  unsatisfactory  reasoning;  and  the  logic  of  the 
Indiana  and  Iowa  courts,  which  require  the  plaintiff  ex- 
pressly to  aver  in  his  pleading  the  fact  of  his  due  care, 
since  he  must  prove  it  on  the  trial,  is  far  more  sound.^''^ 

465,  7  N.  W.  82;  111.  Central  R.  Co.  ford,   86   Id.   574,   6   So.   90;    Wilson 

V.    Nowicki,    148    111.    29,    35    N.    E.  v.    Louisville,    etc.    E.    Co.,    85    Ala. 

358;   Way  v.  R.  R.  Co.,  40  la.  345;  269,  4  So.  701;   South-West  Va.  Co. 

Gay  V.   Winter,   34   Cal.    153).     The  v.   Andrew,   86   Va.   270;    Baltimore, 

New   York    cases    are   mostly   obiter  etc.  R.  Co.  v.  Whittington,  30  Gratt. 

dicta.  806;    Snyder   v.    Pittsburgh,'  etc.   R. 

^"^So  held  in  Massachusetts  (Fuller  Co.,  11  W.  Va.  14;  Georgia  Midland, 

V.  Boston,  etc.  R.  Co.,  134  Mass.  491;  etc.  R.  Co.  v.  Evans,  87  Ga.  673,  13 

May   V.    Princeton,    11    Mete.   442)  ;  S.    E.     580;     O'Connor    v.    Missouri 

Kew  Yorh  (Lee  v.  Troy,  etc.  Gas  Co.,  Pac.   R.   Co.,   94  Mo.    150,   7   S.   W. 

98    N.   Y.    115;    Hackford   v.    N.    Y.  106;  Thorpe  v.  Missouri  Pac.  R.  Co., 

Central   R.    Co.,    6   Lans.    381,    aff'd,  89  Mo.  650,  2  S.  W.  3;   Texas,  etc. 

53  N.  Y.  654)  ;  though  it  is  not  im-  R.    Co.    v.    Murphy,    46    Tex.    356; 

proper  to  allege  the  fact    (Lynch  v.  Hocum  v.  Witherick,  22  Minn.   152; 

Second  Ave.  R.  Co.,  7  N.  Y.  App.  Div.  Smith  v.  Eastern  R.  Co.,  35  N.  H. 

164,  39  N.  Y.  Supp.   1108);   Illinois  356;  Chicago,  etc.  R.  Co.  v.  Chicago, 

(Consolidated     Coal     Co.    v.     Worn-  etc.   R.   Co.,  20  Wis.   533;    Gram  v. 

bacher,    134   111.   57,   24  N.  E.   627;  Northern  Pac.  R.  Co.,  1  N.  Dak.  252, 

Chicago,  etc.  R.  Co.  v.  Hines,  132  111.  46  N.  W.  972;    Johnson  v.   Belling- 

161,  23  N.  E.  1021;  contra,  Calumet  ham  Bay  Imp.  Co.,  13  Wash.  St.  455, 

Co.  v.  Martin,  115  111.  358,  3  N.  E.  43  Pac.  370;  Boyd  v.  Oddous,  97  Cal. 

456)  ;  Mississippi  (Hickman  v.  Kan-  510,  32  Pac.  569;  Robinson  v.  West- 

sas  City,  etc.  R.  Co.,  66  Miss.   154,  ern  Pacific  R.  Co.,  48  Cal.  409).    But 

5  So.  225;  Vicksburg  v.  McLain,  67  there  is  one  strange  decision  to  the 

Miss.  4,  6   So.  774).     Of  course  no  contrary.  State  v.  Baltimore,  etc.  R. 

such  averment  is  required  in  States  Co.   (Md.),  26  Atl.  865. 

where    contributory   negligence   is   a  '°°  Evansville,  etc.  R.  Co.  v.  Hiatt, 

mere  defense    (Smoot  v.  Wetumpka,  17  Ind.   102;   reaffirmed  in  Penusyl- 

24  Ala.  112;  Holt  v.  Whatley,  51  Id.  vania   R.    Co.   v.    Gallentine,    77   Id. 

569;    Thompson    v.    Duncan,    76    Id.  322;   Rogers  v.  Overton,  87  Id.  411; 

334;   Columbus,  etc.  R.  Co.  v.  Brad-  Ohio,  etc.  R.  Co.  v.  Walker,  113  Id. 
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The  defence  of  contributory  negligence,  where  it  is  a 
matter  of  defence,  is  admissible  under  the  general  plea 
of  not  guilty  or  under  a  general  denial  in  a  few  jurisdic- 
tions,"'^* but  in  a  majority  it  must  be  specially  pleaded.""^ 

196,  15  N.  E.  234;  Louisville,  etc.  R.  gence,  see  12  Am.  St.  Rep.  75,  note. 
Co.  V.  Sandford,  117  Ind.  265,  19  New  Castle  Bridge  Co.  v.  Doty,  37 
N.  E.  770.  So  in  Iowa  (Gregory  v.  Ind.  App.  84,  76  N.  E.  557  (1906); 
Woodworth,  61  N.  W.  962).  It  is  Levy  v.  Metropolitan  St.  Ry.  Co.,  34 
sufficient  to  allege  that  the  injury  Misc.  220,  68  N.  Y.  Supp.  944,  aff'd, 
occurred  without  plaintiflF's  fault  34  Misc.  518,  69  N.  Y.  Supp.  973; 
(Rogers  v.  Overton,  supra;  Gheens  Lee  v.  Leighton  Co.,  113  Minn.  373, 
V.  Golden,  90  Ind.  427;  Ohio,  etc.  129  N.  W.  767  (1911). 
R.  Co.  V.  Nickless,  71  Id.  271;  Mich-  '"'^  Southern  Ry.  Co.  v.  Shelton,  136 
igan,  etc.  v.  Lautz,  29  Id.  528;  Indi-  Ala.  191,  34  So.  194  (1903);  West- 
ana,  etc.  R.  Co.  V.  Overman,  110  Id.  ern  Union  Tel.  Co.  v.  Morris,  10 
538,  10  N.  E.  575),  or  that  the  injury  Kans.  App.  61,  61  Pac.  972  (1900)  ; 
was  caused  wholly  by  the  negligence  Buechner  v.  New  Orleans,  112  La. 
of  the  defendant  (Brinkman  v.  509,  36  So.  603,  104  Am.  St.  Rep. 
Bender,  92  Ind.  234;  Wilson  v.  Rail-  455,  66  L.  R.  A.  334  (1904)  ;  West- 
road  Co.,  83  Ind.  326;  Anderson  v.  brook  v.  Mobile,  etc.  Ry.  Co.,  66 
Hervey,  67  Id.  420;  Chicago,  etc.  Miss.  560,  6  So.  321  14  Am.  St.  Rep. 
R.  Co.  V.  McDaniel,  134  Id.  166,  32  587  (1890);  Hudson  v.  Wabash  Ry. 
N.  E.  728).  In  Texas  it  is  held  that  Co.,  101  Mo.  13,  14  S.  W.  15  (1890)  ; 
where  the  petition  discloses  a  state  of  Orient  Ins.  Co.  v.  Northern  Pac.  Ry. 
facts,  which  if  unexplained  would  Co.,  31  Mont.  502,  78  Pac.  1036 
make  out  a  prima  fade  case  of  con-  (1905);  Scott  v.  Seaboard,  etc.  Ry. 
tributory  negligence,  freedom  from  Co.,  67  S.  C.  136,  45  S.  E.  126 
fault  must  be  averred  (Tex.,  etc.  R.  (1904);  Dublin  Cotton  Oil  Co.  v. 
Co.  v.  Murphy,  46  Tex.  356).  In  Jarrard,-9'1  Tex.  289,  42  S.  W.  959 
Kentucky,  if  plaintiff's  contributory  (1897)  ;  Gulf,  etc.  Ry.  Co.  v.  Schei- 
negligence  appears  on  the  face  of  der,  88  Tex.  152,  30  S.  W.  902,  28 
the  complaint,  it  is  demurrable  L.  R.  A.  538  (1895);  Holland  v. 
(Favre  v.  Louisville,  etc.  R.  Co.,  91  Oregon,  etc.  Ry.,  26  Utah,  20©,  72 
Ky.  541,  16  S.  W.  370).  Pac.  940  (1903)  ;  Clark  v.  Canadian 
"•Holden  v.  Liverpool  Gas  Co.,  3  Pac.  Ry.  Co.,  69  Fed.  543  (1895). 
C.  B.  1 ;  St.  Anthony's  Falls  v.  East-  See  Newport,  etc.  Turnpike  Co.  v. 
man,  20  Minn.  277;  Cunningham  v.  Pirmann,  26  Ky.  L.  R.  933,  82  S.  W. 
Lyness,  22  Wis.  245.  Of  course,  con-  976  (1904);  Ramp  v.  Metropolitan 
tributory  fault  may  be  shown  under  St.  Ry.  Co.,  133  Mo.  App.  70O,  114 
a  general  denial  in  courts  adhering  S.  W.  59  (1908);  O'Brien  v.  Omaha 
to  the  minority  rule  (Jones  v.  Water  W.  Co.,  118  N.  W.  1110 
Andover,  10  Allen,  18;  New  Albany  (Neb.)  (1908)  ;  Am.  Bolt  Co.  v.  Fen- 
V.  McCullooh,  127  Ind.  500,  26  N.  E.  nell,  48  So.  97  (Ala.)  (1908)  ;  At- 
1074).  As  to  variance  between  proof  chison,  etc.  Ry.  Co.  v.  Peck,  100  Pac. 
and  pleading,  see  McCoy  v.  Philadel-  (Kans.)  54  (1909)  ;  Braly  v.  Fresno 
phia,  etc.  R.  Co.,  5  Del.  599;  and  City  Ry.  Co.,  9  Cal.  App.  417,  99 
as    to    pleading    contributory    negli-  Pac.  400  (1909). 


283  CONTEIBTJTOKY    NEGLIGENCE.  [§    114 

§  114.  Questions  of  fact  and  law.  —  The  rule  as  to 
what  evidence  will  suffice  to  go  to  the  jury  on  the  issue 
of  contributory  negligence,  as  a  question  of  fact,  is  sub- 
stantially the  same  as  that  which  governs  the  submission 
to  the  jury  of  the  defendant's  negligence,  subject,  of 
course,  to  the  rule  held  by  the  particular  court  as  to  the 
burden  of  proof.  It  is  a  general  rule,  applicable  in  all 
courts,  that  the  question  is  to  be  submitted  to  the  jury, 
not  only  where  there  is  sufficient  testimony  as  to  the 
actual  facts  to  leave  a  reasonable  doubt,^^^^  but  also 
where  the  inferences  which  might  be  fairly  drawn  from 
the  facts  are  not  certain  and  invariable,  and  might  lead 
to  different  conclusions  in  different  minds.  The  court  is 
not  at  liberty  to  withhold  the  question  from  the  jury, 
simply  because  it  is  fully  convinced  that  a  certain  in- 
ference should  be  drawn,  so  long  as  persons  of  fair  and 

""a  Doyle  v.  Pennsylvania,  etc.  R.  cago,  etc.  E.  Co.  v.  Eldridge,  151  111. 
Co.,  139  N.  Y.  637,  34  N.  E.  1063  542,  38  N.  E.  246;  Anderson  v.  Mor- 
[confliet  as  to  ringing  bell];  Hoflf-  rison,  22  Minn.  274;  Garrett  v.  Chi- 
man  v.  Union  Ferry  Co.,  68  N.  Y.  cago,  etc.  R.  Co.,  36  la.  121;  Kelly 
385  [precautions  of  steamers];  Peil  v.  Hannibal,  etc.  R.  Co.,  70  Mo.  604; 
V.  Reinhart,  127  Id.  381,  27  N.  E.  Mauerman  v.  Siemerts,  71  Id.  101; 
1077  [knowledge  of  defect  in  stair-  Monroe  v.  Lattin,  25  Kans.  391; 
way];  Parsons  v.  N.  Y.  Central  R.  Swaboda  v.  Ward,  40  Mich.  420; 
Co.,  113  N.  Y.  355,  21  N.  E.  145  Teipel  v.  Hilsendegen,  44  Id.  461, 
[alighting  from  train] ;  Beckwith  v.  7  N.  W.  82 ;  Kelley  v.  Chicago,  etc. 
N.  Y.  Central  R.  Co.,  54  Hun,  446,  R.  Co.,  53  Wis.  74;  Johnson  v.  Chi- 
aif'd,  125  N.  Y.  759,  27  N.  E.  408  cago,  etc.  R.  Co.,  49  Id.  529;  Hoyt 
[railroad  crossing];  Miller  v.  N.  Y.  v.  Hudson,  41  Id.  105;  Kansas  Pac. 
Central  R.  Co.,  82  Hun,  164,  aff'd,  R.  Co.  v.  Twombly,  3  Colo.  125; 
146  N.  Y.  367  [railroad  crossing] ;  Fernandes  v.  Sacramento  R.  Co.,  52 
Seeley  v.  N.  Y.  Central  R.  Co.,  8  Cal.  45;  International,  etc.  R.  Co.  v. 
N.  Y.  App.  Div.  402,  40  N.  Y.  Supp.  Kindred,  57  Tex.  491;  Bierbaoh  v. 
866  [same]  ;  Keng  v.  Baltimore,  etc.  Goodyear  Rubber  Co.,  14  Fed.  826, 
R.  Co.,  160  Pa.  St.  644,  28  Atl.  940  15  Id.  490.  Even  where  plaintiff's 
[railroad  crossing]  ;  Smith  v.  Balti-  own  testimony  is  confused  and  eon- 
more,  etc.  R.  Co.,  158  Pa.  St.  82,  27  tradictory  as  to  whether  be  stopped, 
Atl.  847  [care  at  crossing] ;  Baker  v.  looked  and  listened  at  a  place  where 
Maryland  Coal  Co.,  84  Md.  19,  35  he  ought  to  have  done  so,  yet  he  is 
Atl.  10  [knowledge  of  new  danger] ;  entitled  to  go  to  the  jury  (Ely  v. 
Georgia  Pac.  R.  Co.  v.  Propst,  83  Pittsburgh,  etc.  R.  Co.,  158  Pa.  St. 
Ala.  518,  3  So.  764  [knowledge  of  233,  27  Atl.  970). 
rule].     To  similar  effect.  North  Chi- 
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sound  minds  migM  possibly  come  to  a  different  conclu- 
sion.'""   Where  the  evidence  makes  out  a  clear  case,  it  is 

'°°  Where    evidence    is    conflicting,  Nichols,  32  Id.  166;   Berry  v.  Penn- 

or   is   capable   of   different   interpre-  sylvania  R.   Co.,  48   Id.   141 ;    North 

tations,   or    if   the    inferences    to   be  Penn.  R.  Co.  v.  Kirlv,  90  Pa.  St.  15; 

drawTi   from   it    are    doubtful,    it    is  Philadelphia,  etc.  R.  Co.  v.  Long,  75 

the    province    of   the    jury    to    pass  Id.  257.    In  Payne  v.  Reese,  100  Pa. 

upon  it   (Belton  v.  Baxter,  58  N.  Y.  St.    301,    a    vrorkman    in    a    colliery 

411 ;    Hart  v.  Hudson  River  Bridge  walked  into  a  cloud  of  steam  which 

Co.,  80  Id.   622;   WeHer  v.   Chicago,  he  saw  coming  out  of  hole  in  foot- 

etc.   R.   Co.,   120  Mo.   635,  23   S.  W.  path   where    he    was    accustomed    to 

1061,  25  Id.  532;   Cincinnati,  etc.  R.  walk,  the   steam   in   fact  proceeding 

Co.  V.  Grames,  136  Ind.  39,  34  N.  E.  from  a  defective  blowpipe  which  his 

714  [disapproving  Conner  v.  Citizens'  employer  should  have  kept  in  repair. 

R.  Co.,   105  Ind.  62,  4  N.  E.  441] ;  Held,  question  of  contributory  negli- 

Cleveland,   etc.   R.   Co.   v.   Crawford,  genoe  for  jury,  and  it  was  error  for 

24    Ohio    St.     631;     Orr.    v.     Cedar  court  to  decide   it.     To  same  effect. 

Rapids,   etc.   R.   Co.,   94  la.   423,   62  Baltimore   v.    Holmes,    39    Md.   243; 

N.   W.   851).     This   is  probably  the  Sheff  v.  Huntington,  16  W.  Va.  307; 

rule  in  England  (see  Brown  v.  Great  Central   R.   Co.   v.   Freeman,   66   Ga. 

Western  R.  Co.,  52  Law  Times,  622;  170;  Louisville,  etc.  R.  Co.  v.  Goetz, 

reviewing  the  cases ) .     To  the  same  79  Ky.   442 ;    Hill  v.   Gust,   55   Ind. 

effect,   Robertson  v.   Boston,   etc.   R.  45 ;   Ramsey  v.  Rushville  R.  Co.,  81 

Co.,    160   Mass.    19a,    35    N.   E.    775  Id.   394;    Pittsburgh,   etc.   R.   Co.  v. 

[continued    us    of    defective    locomo-  Wright,     80     Id.     182;      Albion     v. 

tive     while     repairing] ;     Emery    v.  Hetriek,  90  Id.  545.     The  degree  of 

Raleigh,  etc.  R.  Co.,   102  N.  C.  209,  care     required     under     the     circum- 

9  S.  E.  139'  [continued  use  of  brick-  stances   is   a   question   for  the   jury 

yard  made  dangerous  by  defendant's  (Palmer   v.    Dearing,    93    N.    Y.    7; 

negligence] ;    Spaulding    v.    Chicago,  Mahoney  v.  Bore,  155  Mass.  513,  30 

etc.  R.  Co.,  98  la.  205,  67  N.  W.  227  N.  E.   366;    Finnegan  v.   Fall  River 

[uncoupling   cars   in   motion] ;    Rol-  Gas  Works   Co.,    159  Mass.   311,   34 

seth  v.  Smith,  38  Minn.  14,  35  N.  W.  N.    E.   523 ) .      The   question   of   con- 

565    [demurrer   to   complaint] ;    and  tributory    negligence,    as    a    general 

see   Greany  v.   Long  Island  R.   Co.,  rule,   cannot   resolve   itself   into   one 

101  N.  Y.  419,  5  N.  E.  425;  Kellogg  of   law,   but   must   be    submitted   to 

v,  N.  Y.  Central  R.  Co.,  79  N.  Y.  72;  jury,  as  question  of  fact  (O'Brien  v. 

Lee  V.  Troy,  etc.  Gas  Co.,  98  Id.  115;  McGlinchy,    68   Me.    562;    Brown   v. 

Sherry  v.  N.  Y.  Central,  etc.  R.  Co.,  European,   etc.   R.    Co.,   58   Id.   384; 

104  Id.  652,  ION.  E.  128;  Whittaker  Sleeper  v.  Worcester,  etc.  R.  Co.,  5& 

V.  Delaware,  etc.  Canal  Co.,  126  N.  Y.  N.   H.    520 ;    Ruland  v.    South   New- 

544,  27  N.  E.   1042;   Galvin  v.  New  market,  59  Id.  291;   Fassett  v.  Rox- 

York,  112  N.  Y.  223,  229,   19  N.  E.  bury,  55  Vt.  552;  Willard  v.  Pinard,. 

675;   Salter  v.  Utica,  etc.  R.  Co.,  88  44  Id.  34;   Brooks  v.  Boston,  etc.  R. 

N.  Y.  42;  Kain  V.  Smith,  89  Id.  375;  Co.,    135    Mass.    21;    Greenwood    v. 

Orange,    etc.    R.    Co.    v.    Ward,    47  Callahan,   111   Id.   298;    O'Connor  v. 

N.  J.  Law,  560 ;  N.  J.  Express  Co.  v.  Adams,  120  Id.  427 ;  Beers  v.  Housa- 
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a  question  of  law.'"     Where  it  is  the  rule  that  the  burden 
of  proof  rests  upon  the  plaintiff,  the  question  cannot  be 

tonic  R.  Co.,  19  Conn.  566;   Park  v.  question  was  one  of  contributory  neg- 

O'Brien,   23   Id.   33a;    Smith  v.   Rio  ligence,  it  was  said,  "  Negligence  is 

Grande  R.  Co.,  9  Utah,  141,  33  Pac.  not  absolute,  but  is  a  thing  which  is 

626 ) .     Where  facts  constituting  con-  always     relative    to    the    particular 

tributory    negligence    are    so   discon-  circumstances  of  whioli  it  is  sought 

nected    from    facts    cons'tituting    de-  to   be    predicated.      For   this   reason 

fendant's   negligence   that   it   cannot  it  is  very  rare  that  a  set  of  circum- 

he    determined   as   a   matter   of   law  stances  is  presented  which  enables  a 

that   the   one   was   the   cause   or   se-  court  to  say,  as  matter  of  law,  that 

quence    of   the    other,    their   relation  negligence    has    been    shown.      As    a 

or    dependence    should   be    su'bmitted  very  general  rule  it  is  a  question  for 

to  the  jury  ( Smith  v.  Occidental  Co.,  the    jury  —  an    inference    to    be    de- 

99    Cal.   462,    34   Pac.    84).     If   the  duced  from  the  circumstances;   it  is 

■evidence    of    contributory   negligence  only    where     the     deduction    to    be 

is   not   so   conclusive   as   to  warrant  drawn    is    inevitably    that    of    negli- 

setting  aside  a  verdict,  the  question  gence  that  the  court  is  authorized  to 

should  be  left  to  the  jury   ( Washing-  withdraw  the  question  from  the  jury, 

ton,  etc.  R.  Co.  v.  Harmon,  147  U.  S.  The   fact  that  the   evidence  may  be 

571,  13  S.  Ct.  557;  Northern  Pacific  without    conflict    is    not   controlling, 

R.   Co.  V.  Amato,   144  U.  S.  465,  12  nor  even  necessarily  material.     Con- 

S.    Ct.    740';    Crane   Elevator   Co.   v.  ceded  facts  may  as  readily  afford  a 

Lippert,    11    C.    C.   A.   521,    63    Fed.  difference   of   opinion   as   to  the   in- 

942;    Wahlgren    v.    Market    St.    Ry.  ferences  and  conclusions  to  be  drawn 

Co.,    132    Cal.    656,   62   Pac.   308,   64  therefrom  as  those  which  upon  con- 

Pac.  993    (1901);   Nugent  v.  Boston,  flicting    evidence,    and,    if    there    be 

etc.   Co.,  80  Me.   62,   12  Atl.   797,  6  room  for   such   difference,   the   ques- 

Am.   St.  Rep.   151    (1888);   Leonard  tion  must  be  left  to  the  jury "  (Fox 

V.  Minneapolis,  etc.  Ry.  Co.,  63  Minn.  v.    Oakland   Cons.    St.   Ry.   Co.,    118 

489,  65  N.  W.  1084  (1896)  ;  Chicago,  Cal.  55,  50  Pac.  25,  62  Am.  St.  Rep. 

etc.    Ry.    Co.   v.   Landauer,    36   Neb.  216    (1897);    West  Chicago  St.   Ry. 

642,   54   N.   W.   976    (1893);    Sharp  Co.    v.    Liderman,    187    111.    463,    58 

V.   Erie  Ry.  Co.,   184  N.  Y.   100,  76  N.  E.  367  ( 1900)  ;  Lamb  v.  Missouri 

N.  E.  923   (1906)  ;  Burian  v.  Seattle  Pac.  Ry.  Co.,  147  Mo.  171,  48  S.  W. 

Elec.  Co.,  26  Wash.  606,  67  Pac.  214  659,  51   S.  W.  81    (1896)  ;   Kimic  v. 

( 1901 )  ;  Hemingway  v.  Illinois  Cent.  San  Jose,  etc.  Ry.  Co.,  150  Cal.  379, 

Ry.   Co.,   114   Fed.   843,   52  C.   C.  A.  104   Pac.    986     (190^9);    Chesapeake, 

477    (1902)  ;   Milton's  Admr.  v.  Nor-  etc.  Ry.  Co.  v.  Paris,  111  Va.  41,  68 

folk,   etc.   Ry.   Co.,   108  Va.   752,   62  S.  E.  398,  28  L.  R.  A.    (N.  S.)   773 

S.  E.  960  (1908)  ;  St.  Louis,  etc.  Ry.  (1910)  ;  Miller  v.  Missouri,  etc.  Ry. 

Co.  V.  Gilbreath,   113  S.  W.    (Ark.)  Co.,    169   Fed.   567,   95   C.   C.   A.   65 

200   (1908);  Worth  Bros.  v.  Kallas,  (1909). 

162    Fed.    306,     80    C.    C.    A.     186  ="  Tolman  v.  Syracuse,  etc.  R.  Co., 

(1908)  ;  Johnson  v.  So.  Pac.  Ry.  Co.,  98  N.  Y.  198;  and  other  cases  cited, 

97     Pac.     520     (1908);     Baltimore  see    §    112;    and    in    addition,    West 

Refrg.  Co.  v.  Kreiner,  109  Md.  361,  Jersey   R.    Co.    v.    Ewan,    55    N.    J. 

71    Atl.    1066    (1909).      Where    the  Law,  574,  27  Atl.   1064   [Ct.  of  Er- 
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left  to  thLfi  jury,  if  all  the  facts  and  all  the  inferences 
which  could  reasonably  be  drawn  therefrom  point  just 
as  much  to  the  contributory  negligence  of  the  plaintiff  as 

to  its  absence,  or  if  the  facts  do  not  justify  any  inference 
upon  the  subject.^"*  But  considerable  difficulty  is  ex- 
perienced in  applying  this  principle  to  the  case  of  de- 

rors];    Mynning   v.    Detroit,   etc.   R.  N.    W.    95«     (190-8);     Olsen    v.    Ne- 

Co.,   67   Mich.   677,   35   N.   W.   811;  braska    Tel.    Co.,    83    Neb.    735,    120 

Columbus,   etc.   R.    Co.   v.   Bradford,  N.   W.   421    (1909);    St.   Louis,   etc. 

86   Ala.   574,   6   So.   90.;    Gleason   v.  Ry.  Co.  v.  Loftis,  25  Okla.  496,  106 

Excelsior   Mfg.    Co.,    94   Mo.   201,    7  Pac.    824    (1910);    O'Connor   v.    Ar- 

S.  W.   188;   Missouri  Pac.  R.  Co.  v.  mour    Pckg.    Co.,    158    Fed.    241,    85 

Moseley,  57  Fed.  921,  6  C.  C.  A.  641.  0.  C.  A.  459  (1908). 

Where    the    fact    is    incontrovertible  ^"'Barker  v.  Savage,  45  N.  Y.  191; 

that     a     locomotive     engineer     was  Ditehett  v.   Spuyten,  etc.   R.   Co.,   5 

brought  into  the  peril  which  caused  Hun,   105,  67  N.  Y.  425;   Stuart  v. 

his  death,  in  part  by  his  disregard  Machias,  48  Me.  477;  Alger  v.  Low- 

of  the  company's  known  rules  as  to  ell,  3  Allen,  402;  Thorp  v.  Brookfield, 

rate  of  speed,  having  observed  which  36  Conn.  321 ;  Baltimore,  etc.  R.  Co. 

a  collision  would  have  been  avoided,  v.    Boteler,    38    Md.    568;    Burns    v. 

his  co-operating  negligence  is  an  in-  Elba,     32     Wis.     606 ;      Cramer     v. 

ference  of  law;  and  a  nonsuit  should  Burlington,   42   la.   315;    O'Keefe   v. 

be  granted   (Sutherland  v.  Troy,  etc.  Chicago,    etc.    R.    Co.,    32    Id.    467; 

R.  Co.,  125  N.  Y.  737,  26  N.  E.  609;  Illinois,  etc.  R.  Co.  v.  Cragin,  71  111. 

Henderson  Trust  Co.  v.  Stuart,   108  177;    Whalen   v.    St.    Louis,    etc.   R. 

Ky.  167,  55  S.  W.  1082,  48  L.  R.  A.  Co.,  60  Mo.  323;   Wynn  v.  Allard,  5 

49    (1900);   Pennsylvania  Ry.  Co.  v.  Watts  &  S.  534;   Southwestern,  etc. 

Hammill,  56  N.  J.  Law,  370,  29  Atl.  R.    Co.   v.   Hankerson,   61    Ga.    114; 

151,  24  L.  R.  A.  531    (-1894)  ;   Pool  and  cases   cited  under   §    112,   ante. 

V.  Southern  Pac.  Co.,  20  Utah,  210,  But  in  a  recent  Indiana  case,  it  was 

58  Pac.  326    (1899);   Pittsburg,  etc.  held  that  where  plaintiff  alleges  he 

Ry.  Co.  V.  Seivers,  162  Ind.  234,  67  was  not  negligent,  and  no  facts  ap- 

N.    E.    680',    70   N.   E.    133    (1904);  pear   to    indicate    that   he   was,    the 

Union    Pac.    Ry.    Co.    v.    Brown,    73  court    cannot    presume  .contributory 

Kan.    233,    84    Pac.     1026     (1906);  negligence      (Bedford      R.      Co.      v. 

Steindorff  v.  St.  Paul  Gaslight  Co.,  Brown,  142  Ind.  659,  42  N.  E.  359')  ; 

92  Minn.  496,  lOO  N.  W.  221  (1904);  and,   in   New  York,   there   being  no 

Whitfield  v.  Louisville,  etc.  Ry.  Co.,  proof     of     contributory     negligence, 

7  Ga.  App.  268,  66  S.  E.  973  ( 1910)  ;  the  court  will  assume,  after  verdict 

Chicago,   etc.   Ry.    Co.   v.   Cook,    102  for    plaintiff,    that   he   was    without 

Pac.     (Wyo.)     657     (1909);     Darby  fault     (Rowe    v.    N.    Y.    Central    R. 

Candy  Co.  v.  Hoffberger,  111  Md.  84,  Co.,    82   Hun,    153,   31    N.   Y.    Supp. 

73  Atl.  565    (1909);   Sloan  v.  Little  304).     The   jury   have   the   right   to 

Rock,  etc.  Ry.  Co.,  89  Ark.  574,  117  believe    the    plaintiff's    unsupported 

S.  W.  551    (1909)  ;  Williams  v.  Chi-  testimony  that  he  looked  and  listened 

cago,  etc.  Ry.  Co.,   139  la.  552,   117  for  the  train  at  a  highway  crossing 
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ceased  persons ;  some  cases  applying  it  strictly,^""  and 
others  holding  that  it  will  not  be  presumed  that  the 
deceased  did  not  look  or  listen,  in  the  absence  of  any 
circumstances  which  tend  to  raise  such  a  presumption.^'" 
Of  course,  in  those  courts  which  hold  that  the  burden  of 
proof  is  upon  the  defendant,  the  presumption  is  in  favor 
of  a  deceased  person  upon  all  such  points.*"^     In  all 


(Hickey  v.  N.  Y.  Central  R.  Co.,  8 
N.  Y.  App.  Div.  123,  40  N.  Y.  Supp. 
484).  See  Larsen  v.  Mortgage  Co., 
104  App.  Div.  76,  93  N.  Y.  Supp. 
610. 

^^  So  held,  where  there  was  no 
direct  testimony  as  to  the  care  or 
negligence  of  the  deceased;  for  his 
general  reputation  for  carefulness 
and  the  natural  instinct  of  self- 
preservation  do  not  in  such  a  case 
afford  sufficient  proof  of  the  absence 
of  contributory  negligence  (Indi- 
ana, etc.  E.  Co.  V.  Greene,  106  Ind. 
279;  Cordell  v.  N.  Y.  Central  R.  Co., 
75  N.  Y.  330  [a  mere  oUter 
dictum,'] ;  Peaslee  v.  Chatham,  69 
Hun,  389.,  23  N.  Y.  Supp.  628;  see 
State  V.  Maine  Cent.  R.  Co.,  76  Me. 
357;  see  §  111,  ante).  A  boy  of 
sixteen  was  found  dead  between 
tracks.  The  engine  by  which  he 
was  killed  could  have  been  seen  750 
feet  distant.  It  was  a  fair  day  and 
with  little  wind.  Held,  that  the 
proof  did  not  warrant  a  finding  that 
there  was  no  negligence  on  the  part 
of  the  deceased  (Reynolds  v.  N.  Y. 
Central,  etc.  R.  Co.,  58  X.  y.  248; 
S.  p.,  Wakelin  v.  Southeastern  R.  Co., 
L.  R.  12  App.  Cas.  41;  Lee  v.  Pub- 
lishers, 55  Mo.  App.  390).  Where  the 
circumstances  point  as  much  to  de- 
cedent's negligence  as  to  its  absence, 
or  point  in  neither  direction,  a  non- 
suit is  proper  (Dorr  v.  McCullough, 
8  N.  Y.  App.  Div.  327,  40  N.  Y. 
Supp.  806  [railroad  crossing]  ;  Ward 
T.  Southern  Pac.  R.  Co.,  25  Ore.  433, 


36  Pac.  166;  Kauflfman  v.  Cleveland, 
etc.  R.  Co.,  144  Ind.  456,  43  X.  E. 
446 ) .  On  the  consideration  to  be 
given,  where  there  were  no  eye-wit- 
nesses to  the  accident  causing  death, 
to  the  natural  instinct  of  self-preser- 
vation and  the  disposition  of  men  to 
avoid  danger,  see  elaborate  note  and 
review  of  many  cases,  16  L.  R.  A. 
261,  also  48  L.  R.  A.  753;  Jones  on 
Evidence,  §  185;  Wigmore  on  Evi- 
dence, §  25 10';  Stephenson  v.  Shef- 
field Brick  &  Tile  Co.,  130  N.  W. 
(la.)   586   (1911). 

'''"  The  fact  that  there  is  no  affirm- 
ative evidence  showing  that  one  who 
was  killed  while  crossing  a  railroad 
track,  either  looked  or  listened  does 
not  justify  a  presumption  that  he 
did  not  look,  and  was,  therefore,  neg- 
ligent (Massoth  V.  Delaware,  etc. 
Canal  Co.,  64  N.  Y.  524).  So,  as  to 
his  care  in  general  (Jones  v.  N.  Y. 
Central  R.  Co.,  28  Hun,  364,  aff'd, 
92  N.  Y.  628)  ;  Oldenburg  v.  N.  Y. 
Central  R.  Co.,  124  N.  Y.  414,  26 
N.  E.  1921  [deceased,  looking  at 
rough  sidewalk,  killed  by  backing 
engine] ;  Atkinson  v.  Abraham,  45 
Hun,  238  [falling  down  dark  hatch- 
way] ;  Toy  v.  Cape  Fear,  etc.  R. 
Co.,  99  N.C.  298,  6  S.  E.  77  [intoxi- 
cated man's  foot  caught  in  rail;  run 
over  at  crossing]. 

'"Where  the  plaintiff  did  not 
prove  affirmatively  that  deceased  had 
stopped  and  looked  and  listened,  it 
was  to  be  presumed  that  he  had ;  and 
although  a,  witness  testified  that  de- 
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courts,  when  there  is  any  evidence  from  which  an  infer- 
ence of  contributory  negligence  might  reasonably  be 
drawn,  the  court  must  instruct  the  jury  that  the  plaintiff 
cannot  recover,  if  his  negligence  contributed  to  producie 
the  injury,  in  the  manner  hereinbefore  stated."^ 

§  114a,  Where  the  defendant's  negligence  is  willful 
or  wanton.  —  It  is  universally  conceded  that  where  the 
defendant's  conduct  that  occasioned  the  injury  was  will- 
ful or  wanton  the  doctrine  of  contributory  negligence  as 
a  defence  has  no  application.  In  the  language  of  another 
* '  when  contributory  negligence  is  relied  on  as  a  defence 
to  an  action  to  recover  damages  for  personal  injuries, 
if  it  be  shown  that  they  were  inflicted  recklessly,  wan- 
tonly, or  intentionally,  such  defence  is  vitiated  and  over- 
come." ^'^  The  words  wanton  and  reckless  have  been 
thought  somewhat  indefinite  when  applied  to  this  class 
of  cases  generally ;  but  when  applied  to  the  case  of  injury 

ceased  could  have  seen  the  train  plioit  instructions  on  this  point,  see 
coming,  if  he  had  loolced,  this  was  Hart  v.  Delaware,  etc.  E.  Co.,  67 
held  not  to  justify  an  instruction  to  Hun,  648,  22  N.  Y.  Supp.  3;  Jung  v. 
find  for  defendant  (Weiss  v.  Penn-  Stevens  Point,  74  Wis.  547,  43  N.  W. 
sylvania  E.  Co.,  79  Pa.  St.  387;  see,  513.  An  instruction  that  plaintiff 
also,  Pennsylvania  E.  Co.  v.  Weber,  is  entitled  to  recover  for  injuries 
76  Id.  157).  sustained  by  him,  if  caused  solely  by 
"^Pittsburgh,  etc.  E.  Co.  v.  Krich-  defendant's  negligence  and  want  of 
baum,  24  Ohio  St.  119:  Where  there  reasonable  care,  sufficiently  implies 
is  evidence  of  contributory  negli-  that  plaintiff  must  be  free  from  con- 
gence  an  instruction  ignoring  it  is  tributory  negligence  (Hotel  Ass'n  v. 
erroneous  (Guenther  v.  St.  Louis,  Walter,  23  Neb.  280,  36  N".  W.  561). 
etc.  E.  Co.,  95  Mo.  286,  8  S.  W.  371).  "=  Wood's  Eailway  Law,  p.  1258. 
Where  the  court  charged  that  the  "  When  the  conduct  of  the  defendant 
plaintiff  cannot  recover  if  his  own  is  wanton  and  willful,  or  where  it 
negligence  contributed  to  the  injury,  indicates  that  degree  of  indifference 
yet  so  instructed  the  jury  that  they  to  the  rights  of  others  which  may  be 
might  reasonably  believe  that  this  justly  characterized  as  recklessness, 
rule  only  applies  when  the  defendant  the  doctrine  of  contributory  negli- 
is  not  negligent;  held,  error  (Balti-  gence  has  no  application  whatever, 
more,  etc.  E.  Co.  v.  Whittaker,  24  and  the  defendant  is  responsible  for 
Ohio  St.  642 ;  Dwinnell  v.  Abbott,  74  the  injury  he  inflicts,  irrespective 
Wis.  514,  43  N.  W.  496;  see  Patter-  of  the  fault  which  placed  the  plain- 
son  V.  Philadelphia,  etc.  E.  Co.,  4  tiff  in  the  way  of  such  injury" 
Houst.  103).     As  to  necessity  of  ex-  ((3ooley  on  Torts    (2d  ed.),  810). 
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to  one  whose  peril  was  discovered  by  the  defendant  in 
time,  with  the  means  at  hand,  to  avert  the  injury  as  a 
consequence  of  his  own  prior  negligence,  these  terms 
have  been  universally  approved."*  That  one  may  be 
chargeable  with  wanton  or  reckless  conduct,  showing  a 
conscious  indifference  to  the  consequences  to  others, 
equivalent  to  will  intent,  he  must  have  realized  the  peril 
to  another,  ot  that  such  conduct  was  likely  or  would  prob- 
ably place  him  in  such  danger  as  he  could  not  rescue 
himself  from."^  A  question  has  sometimes  been  made 
whether  the  willfullness  referred  to  relates  to  the  act  or 
the  intention  to  injure;  the  better  conclusion  is  that  it 
may  be  either. 

'"McDonald  v.   International,  etc.  Union  Tel.  Co.,  72  S.  C.  350,  51  S.  E. 

Ey.  Co.,  86  Tex.  1,  20  S.  W.  936,  40  913     (1905)  ;    Magar    v.    Hammond 

Am.  St.  Rep.  803  (1893).  76  N.  E.   (N.  Y.)  474   (1906)  ;  Alger 

"=  Ala.,  etc.  Ry.  Co.  v.  Guest,  144  &  Co.  v.  Duluth-Superior  Tr.  Co.,  93 

Ala.   373,   39  So.   654    (1906);    Hoi-  Minn.  314,  101  N.  W.  298    (1905); 

werson    v.    St.    Louis,   etc.   Ry.    Co.,  Harrington  v.  Los  Angeles  Ry.  Co., 

157  Mo.  216,  57  S.  W.  770,  50  L.  R.  140  Oal.  514,  74  Pac.  15,  63  L.  R.  A. 

A.  850    (1900);   Tinsley  v.  Western  238  (1904). 
[Law  of  Neg.    Vol.  I  — 19] 


CHAPTER  Via. 

ASSUMED  RISK  AS  A  DEFENCE  TO  ACTIONS 
FOR  NEGLIGENCE  GENERALLY. 

§  114b.  Volenti  non  fit  injuria.  —  It  is  proposed  to 
treat  in  this  chapter  the  doctrine  of  assuming,  taking  or 
accepting  the  risk  as  a  defense  to  actions  founded  on 
negligence  generally,  existing  independently  of  contribu- 
tory negligence  and  irrespective  of  the  contractual  rela- 
tion of  master  and  servant.  It  is  well  settled  that,  in- 
dependently of  the  relation  of  master  and  servant,  there 
may  be  a  voluntary  assumption  of  the  risk  of  a  known 
danger  arising  from  the  negligence  of  another,  which, 
will  debar  one  from  the  recovery  of  compensation  in  case 
of  injury  to  person  or  property  therefrom,  even  though, 
he  is  in  the  exercise  of  due  care.  ' '  It  may  be  consistent 
with  due  care  to  incur  a  known  danger  voluntarily  and 
deliberately ;  and  this  may  be  so  where  the  danger  arises 
from  the  known  or  apprehended  neglect  of  others.  Ordi- 
narily, in  actions  to  recover  damages  for  injuries  to  per- 
son or  property,  an  instruction  as  to  the  effect  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  will  cover 
all  that  need  be  said  to  the  jury  on  this'  branch  of  the 
case.  But  the  principle  that  one  may  be  debarred  from 
recovery  when  he  voluntarily  assumes  the  risk  is  not 
identical  with  the  principle  on  which  the  doctrine  of  con- 
tributory negligence  rests.  *  *  *  Qne  may,  with  his 
eyes  open,  undertake  to  do  a  thing  which  he  knows  is 
attended  with  more  or  less  peril;  and  he  may,  both  in 
entering  upon  the  undertaking  and  in  carrying  it  out, 
use  all  the  care  he  is  capable  of.  But  whether  or  not 
he  thereby  assumes  the  risk  may  depend  on  other  circum- 

[290] 


291 


ASSUMED   BISK. 


[§    114b 


stances. "  ^  Where  no  contractual  relation  exists  between 
the  plaintiff  and  the  defendant  this  assumption  of  risk 
rests  on  the  general  principle  expressed  in  the  maxim 
volenti  non  fit  injuria,  which  is  broad  enough  to  cover  all 
cases  where  an  injury  results  from  a  risk  knowingly  and 
voluntarily  incurred.  It  has  been  held  in  England  in  an 
action  by  the  servant  that  the  provision  in  the  Employ- 
ers' Labihty  Act  of  1880,  abohshing  the  defence  of  as- 
sumed risk,  does  not  apply  to  the  assumption  of  extraor- 
dinary risks  and  that  this  defence  may  still  be  invoked.^ 


^  Miner  v.  Connecticut  R.  Ry.  Co., 
153  Mass.  403  (the  plaintiff's  ser- 
vant, going  with  a  horse  to  defend- 
ant's freight  yard,  saw  a  oar  in  a 
dangerous  position,  and,  without 
having  the  car  removed,  as  he  might 
have  done,  he  led  the  horse  in,  re- 
sulting in  the  horse  being  killed. 
The  following  instruction  was  re- 
quested by  the  defendant:  "If  the 
jury  find  that  the  person  in  charge 
of  the  horse  knew,  or  would  by  the 
use  of  due  care  have  known,  of  the 
condition  of  the  premises,  and  the 
use  that  was  made  of  the  same,  and 
the  danger  incident  thereto,  and 
voluntarily  assumed  the  risk,  the 
plaintiff  cannot  recover."  The  court 
instructed  fully  on  contributory  neg- 
ligence, but  refused  the  instruction 
asked  in  the  opinion  quoted  from  in 
the  text).  Fitzgerald  v.  Connecticut 
Paper  Co.,  155  Mass.  155,  29  N.  E. 
464  (1891),  ("One  who  knows  of  a 
danger  from  the  negligence  of  an- 
other and  understands  and  appreci- 
ates the  risk  therefrom,  and  volun- 
tarily exposes  himself  to  it,  is  pre- 
cluded from  recovering  for  an  injury 
which  results  from  the  exposure  " ) . 
O'Maley  v.  South  Boston  Gaslight 
Co.,  158  Mass.  135,  32  N.  E.  1119, 
47  L.  R.  A.  161  (1892)  ;  Knisley  v. 
Pratt,  148  N.  Y.  372.  42  N.  E.  986, 
32  L.  R.  A.  367  ( 1895)  ;  Indiana  Nat. 


Gas,  etc.  Co.  v.  O'Brien,  160  Ind.  266, 
65  N.  E.  918,  66  N.  E.  742  (1903). 
Dresser  on  Employers'  Liability, 
§  82;  Elliott  on  Railroads,  §  1288a. 
See  note,  3  L.  R.  A.  (N.  S.)  1097 
(1905),  and  Labatt  on  Master  and 
Servant,  §§  368-370,  for  discussion 
and  citation  of  authorities.  Contra, 
Shoninger  v.  Mann,  219  111.  242,  76 
N.  E.  354,  3  L.  R.  A.  (N.  S.)  10a7 
(1906),  (where  a  tenant's  employee 
sued  the  landlord  for  injury  received 
by  falling  into  an  open  elevator  well 
in  an  unlighted  hall,  responding  to 
the  suggestion  that  the  plaintiff  as- 
sumed the  risk,  the  court  says,  "  the 
doctrine  of  assumed  risk  rests  upon 
and  grows  out  of  the  contractual  re- 
lation which  exists  between  master 
and  servant,"  referring  to  Pennsyl- 
vania Co.  V.  Backes,  133  111.  255,  24 
N.  E.  563;  Chicago,  etc.  Ry.  Co.  v. 
Randolph,  199  111.  126,  65  N.  E.  142; 
Chicago,  etc.  Ry.  Co.  v.  Heerv,  203 
111.  492,  68  N.  E.  74).  See  Webb's 
Pollock  on  Torts,  pp.  195-197,  633. 
'  Thomas  v.  Quartermaine,  L.  R. 
18  Q.  B.  Div.  (1887),  (the  ac- 
tion was  by  a  servant  against 
the  master,  the  court  said,  'A  con- 
fusion in  applying  the  "  first  of 
these  broad  principles "  ( volenti 
non  fit  injuria)  to  the  special  case 
of  master  and  servant  has  at 
times  arisen  out  of  the  fact  that,  by 
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The  effect,  in  this  respect,  of  statutes  of  the  same  general 
character  in  this  country  must  depend  on  the  terms  of 
the  particular  act  and  its  interpretation  by  the  courts 
of  that  State  elsewhere  treated  in  this  work.  The 
doctrine  under  consideration  is  said  to  have  had  its 
origin  in  the  ' '  spring  gun  case, ' '  ^  where  it  was  held 
that  a  trespasser  entering  a  wood,  knowing  there  are 
spring  guns  in  it,  cannot  recover  for  an  injury  thus  re- 
ceived. This  inhuman  practice  was  made  criminal  by 
statute  in  1827;  the  rule  never  was  followed  in  this 
country.*  The  doctrine  has  sometimes  been  applied  in 
the  case  of  a  trespasser,^  frequently  without  express 
reference  being  made  to  it.  In  like  manner  it  has  been 
more  frequently  applied  to  risks  voluntarily  incurred  by 
passengers  and  by  travelers  on  highways.  But  the  gen- 
eral recognition  of  the  distinction  between  assumed  risk 
and  contributory  negligence  has  itself  been  so  recent  and 
the  former  term  had  so  long  been  considered  as  exclu- 

the  contract  of  service,  the  work-  whether  such  duties  are  best  treated 
man  was  deemed  to  have  talcen  upon  as  arising  by  implication  from  the 
him  the  ordinary  risks  of  a  business  contract  or  from  the  general  law  out- 
lawfully  carried  on  upon  his  mas-  side;  and  down  to  the  Employers' 
ter's  premises;  and  it  has  been  as-  Liability  Act,  1880,  it  may  have  been 
sumed  as  an  o  fortiori  case  that  he  less  important  in  the  case  of  visible 
took  upon  himself  such  risks  as  were  and  apparent  risks,  which  explana- 
visible  or  known.  This  is  one  way  tion  of  the  master's  immunity  was 
of  putting  such  a  defense,  and  may  given.  The  Employers'  Liability  Act 
in  many  eases  be  sufficient,  but  there  of  1880  makes  precision  on  this 
is  another  way  of  stating  it,  and  point  necessary,  and  renders  it  im- 
another  principle  wholly  independent  portant  to  remember  that,  quite 
of  contract,  on  which  a.  similar  de-  apart  from  the  relation  of  master 
fense  arises.  The  law  is  full  of  in-  and  servant,  and  independent  alto- 
stances  where  duties  assume  a  double  gether  of  it,  one  man  cannot  sue 
aspect,  and  may  be  viewed  concur-  another  in  respect  of  a  dangerous 
rently  as  arising  by  implication  out  risk  not  unlawful  in  itself,  and 
of  contract,  or  as  created  by  some  voluntarily  encountered  by  the  in- 
wider  principle   of  law,  which   hap-    jured  person"). 

pens  to  take  effect  and  receive  apt        ^Ilott  v.   Wilkes,   3   Bam.   &  Aid. 
illustration    in    the     particular    in-    304. 
stance   of   some   particular   contract.        *  See  §  720  post. 
It   is   in   most   cases   a  barren   and        °  See  §  97  and  notes,  ante. 
metaphysical     inquiry     to     discuss 
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sively  appropriate  as  a  defence  in  tlie  relation  of  master 
and  servant,  that  many  cases  properly  referable  to  the 
maxim  have  been  avowedly,  but  inadvertently,  rested  on 
contributory  negligence.  Nor  has  it  received  that  dis- 
tinct treatment  as  a  defence  to  actions  for  negligence 
generally,  separate  from,  and  independent  of  the  relation 
of  master  and  servant  and  of  the  doctrine  of  contributory 
negligence,  required  for  proper  classification  in  text 
works  and  digests.  The  application  of  the  defence 
volenti  non  fit  injuria  frequently,  perhaps  most  fre- 
quently, arises  where  two  or  more  railroads  by  traffic 
arrangements  or  lease  or  license  between  themselves  or 
with  a  terminal  company  jointly  use  tracks,  yards,  depots, 
switches,  etc.,  and  the  servant  of  one  company  sues  one 
of  the  other  companies  for  injury  alleged  to  have  been 
inflicted  on  him  by  its  negligence.  In  such  case  the  ser- 
vants of  each  company  generally  remain  the  servants  of 
the  particular  company  employing  them,  but  become 
bound  to  observe  certain  rules  and  regulations  and  per- 
form certain  duties  for  the  benefit  of  the  common  safety, 
and,  in  respect  of  such  service,  every  other  company  be- 
comes bound  to  observe  ordinary  care  for  their  safety, 
such  care  as  they  are  bound  to  render  to  their  own  ser- 
vants, in  the  performance  of  like  service."  A  distinctive 
feature  of  the  defence  of  assumed  risk  is  that  to  prevail 
it  must  appear  that  the  injury  resulted  solely  from  the 
risk   assumed.     Thus,   where   two   or  more    actionable 

°  Extract  from  the  introduction  to  of  the  problems  presented  are  some- 
the  monographic  note  to  Cleveland,  times  clearly  analogous  to  those 
etc.  Ry.  Co.  v.  Berry,  152  Ind.  607,  which  are  controlling  where  the  de- 
53  N.  E.  453,  46  L.  R.  A.  33  {189»),  fendant  is  the  plaintiff's  own  master, 
"  The  principal  case  exemplifies  one  and  sometimes  so  broad  that  the  fact 
particular  type  of  a  large  and  in-  of  the  plaintiff's  being  in  the  posi- 
creasing  class  of  actions  for  negli-  tion  of  a  servant  is  not  a  material 
o-ence,  the  common  feature  of  which  element  in  the  determination  of  his 
Ts  thlt  the  plaintiff  is  an  employee  legal  rights."  This  note  is  supple- 
seeking  indemnity  for  a  personal  in-  mental  to  one  in  Hardy  v.  Shedden 
jurv  not,  as  usually  happens,  from  (C.  C.  A.  1897),  37  L.  R.  A.  33,  and 
his  own  master,  but  from  a  stranger,  may  be  considered  as  itself  supple- 
The  doctrines  applied  in  the  solution  mented  by  the  note  in  Shoninger  v. 
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causes  contribute  to  produce  the  injury,  the  plaintiff's 
assumption  of  the  risk  as  to  one  will  not  preclude  Ms 
recovery  for  injury  produced  by  any  other  cause;  while 
his  contributory  negligence  would  debar  him  from  re- 
covery if  it  were  but  a  concurring  cause  proximately  con- 
tributing to  his  injury,  and  without  which  it  would  not 
have  occurred/  The  essential  elements  of  assumed  risk 
are  knowledge,  actual  or  implied,  by  the  plaintiff  of  a 
specific  defect  or  dangerous  condition  caused  by  the 
negligence  of  the  defendant  in  the  violation  of  some  duty 
owing  to  the  plaintiff,  the  public  or  persons  in  his  posi- 
tion, together  with  the  plaintiff's  appreciation  of  the 
danger  to  be  encountered  and  his  voluntary  exposure  of 
himself  to  it.^  These  inquiries  are  more  fully  treated 
under  the  head  of  master  and  servant,  to  which  treatment 
the  reader  is  referred  as  there  is  no  essential  difference, 
and  exposition  here  would  only  be  repetition. 

Mann,  3  L.  R.  A.  (N.  S.)  453  (1905).  Texas,  etc.  Ry.  Co.  v.  Kelly,  98  Tex. 

See    §    459    and    notes,    post.      See  123,  80  S.  W.  79  (19Q5). 

§  114a,  arafe.  "Gulf,  etc.   Ry.  Co.  v.  Brentford, 

'  Galveston,  etc.  Ry.  Co.  v.  Manns,  79  Tex.  619,   15  S.  W.  561,  23  Am. 

37    Tex.    App.    356,    84    S.    W.    254  St.     Rep.     377     (1891),     and    note 

(1895);    Missouri,    etc.    Ry.    Co.    v.  (knowledge    of    similar   acts    of   the 

Somers,  78  Tex.  439,  14  S.  W.  779;  defendant  imperiling  his  safety;  held, 

not  sufficient). 
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§  115.  Who  may  be  plaintiffs  at  common  law.  —  As  a 
matter  of  course,  one  on  whose  person  injury  has  been 
inflicted  by  the  neghgence  of  another,  or  whose  property 
has  been  destroyed  or  damaged  by  such  neghgence,  is  a 
proper  party  plaintiff  in  an  action  for  such  injuries. 
But  actionable  negligence  may  also  often  vest  a  right  of 
action  in  a  third  party  who  has  been  proximately  injured 
thereby.^  Thus,  a  master  can  recover  compensation  for 
a  tort  which  deprives  him  of  the  labor  of  his  servant,^ 
although  the  servant  can  recover  separate  damages  for 
his  own  personal  loss ;  and  it  is  upon  this  ground  that  a 
parent  can  recover  for  an  injury  to  his  child.^     So,  at 


^  See  cases  cited  under  §  24a,  ante. 

=  Hall  V.  Hollander,  4  Barn.  &  Cr. 
660;  Martinez  v.  Gerber,  3  Man.  & 
G.  88,  3  Scott  N.  R.  386;  Gough  v. 
Bryan,  2  Mees.  &  W.  770;  Gilbert 
T.  Schwenck,  14  Id.  488;  Hodsoll  v. 
Stallebrass,  11  Ad.  &  El.  301;  Wood- 
ward V.  Washburn,  3  Den.  369-.  As 
to  the  measure  of  damages  in  such 
actions,  see  §  763,  post.  As  to  im- 
puting servant's  negligence  to  mas- 
ter, see  §  71,  ante.  Fluker  v. 
Georgia  R.,  etc.   Co.,  81   Ga.  461,  8 


S.   E.   529,    12   Am.   St.   Rep.   328,   2 
L.  R.  A.  843   (1889). 

'White  V.  Nellis,  31  N.  Y.  405; 
Kennedy  v.  N.  Y.  Central,  etc.  R. 
Co.,  35  Hun,  186;  Gilligan  v.  Har- 
lem R.  Co.,  1  E.  D.  Smith,  453; 
Pennsylvania  R.  Co.  v.  Kelly,  31  Pa. 
St.  372 :  Oakland  R.  Co.  v.  Fielding, 
48  Id.  320;  Birmingham  v.  Dorer, 
3  Brews.  69'.  As  the  action  is 
based  upon  the  relation  of  master 
and  servant  which  exists  between 
the  parent  and  child  (Karr  v.  Parks, 
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common  law,  a  husband  can  recover  damages  sustained 
by  him  for  the  loss  of  the  service  and  society  of  his  wife 
and  for  the  expense  of  her  care/  An  action  may  be 
maintained  by  the  husband  and  wife  for  her  own  injuries, 
but  no  recovery  can  be  had  in  such  case  for  loss  of  ser- 
vice or  the  expenses  incurred."^  But  recovery  for  such 
loss  of  service  and  expense  may,  as  above  stated,  be  had 
in  an  action  by  the  husband  for  his  own  personal  in- 
jury."    Nor  is  the  husband's  right  of  action  for  prior  loss 

44    Cal.    46;     Hoover    v.    Heim,     7  ney  v.  Western  Stage  Co.,  4  la.  420; 

Watts,    62;    Cowden   v.    Wright,    24  Hendricks  v.  Butcher,  144  Mo.  App. 

Wend.  429),  the  relation  must  exist  660,    129   S.   W.   431    (1910).      Loss 

or  the  action  does  not  lie,  as  where  of     service     and     expense     incurred 

the  parent  has  relinquished  his  right  (Thompson  v.  Metropolitan   St.   Ry. 

to  the  child's  services,  or  the  child  Co.,    135    Mo.    217,    36    S.    W.    625 

is    so   young   that    his    services    are  ( 1896 ) ;    Cincinnati,  etc.   Ry.   Co.  v. 

worthless     (Hall     v.     Hollander,     4  Cook,   45   Ind.   App.   401,    90   N.    E. 

Barn.  &  Cr.  660;   compare  Franklin  1052    (1910).      Hey   v.    Prime,     197 

V.  Southeastern  R.  Co.,  3  Hurlst.  &  N.  Mass.  474,  84  N.  E.  141,  17  L.  R.  A. 

211  [explained  in  Dennis  V.  Clark,  2  (N.   S.)    570    (1908),    (by  virtue   of 

Cush.  347,  48  Am.  Dec.  671];  Drew  statute    wife    alone    may    maintain 

V.   Sixth   Av.   R.   Co.,  26  N.  Y.   49;  suit   for   personal     injury,   and   pro- 

Abeles  v.   Bransfield,   19  Kans.   16).  ceeds     become     her     separate     prop- 

A  mother  cannot  sue  for  injuries  to  erty)  ;    Lyons    v.    Railway    Co.,    49 

minor   child   where    father   was   liv-  Misc.    517,    97    N.    Y.    Supp.    1033; 

ing     at     the     time     of    the     injury,  Libaire  v.  Minneapolis,  etc.  Ry.  Co., 

though  he  died  before  action  brought  113  Minn.  517,  130  N.  W.  8   (1911)  ; 

(Geraghty     v.     New,     7     Misc.     30,  Indiana  Trac.  Co.  v.  Menze,  88  N.  E. 

27    N.   Y.    Supp.   403).      For   actual  (Ind.)    929    (190&).     See  Lindsay  v. 

loss  of  service  only  (Kausz  v.  Ryan,  Oregon,  etc.  Ry.  Co.,  13  Idaho,  477,  90 

51    la.    232,  ,1    N.    W.    485     (1879).  Pac.  984,   12  L.  R.   A.    (N.   S.)    184 

Right   of   action   based   on   right  to  ( 1907 )  ;   Marri  v.   Stamford  St.  Ry. 

service     and    duty    of    maintenance  Co.,    78    Atl.     (Conn.)    582    (1911); 

(McGarr  v.   National,   etc.   Worsted  Savage  v.    Steamship   Co.,    185   Fed. 

Mills,  24  R.  I.  447,  53  Atl.  320,  96  778,  107  C.  C.  A.  648   (1911). 

Am.   St.  Rep.  749',  60  L.  R.  A.   122  =  Fuller  v.  Nangatuck  Ry.  Co.,  21 

(1902);       and      expense       incurred  Conn.  557;   Smith  v.  St.  Joseph,  55 

(Trow   v.    Thomas,    70   Vt.    580,    41  Mo.  456 ;  Lewis  v.  Babcock,  18  Johns. 

Atl.    652     (1898);    Netherland,    etc.  (N.   Y.)    443;    Brooks   v.    Schwerin, 

Nav.  Co.  V.  Hollander,  59  Fed.  417,  54   N.   Y.    343;    King   v.   Thompson, 

8  C.  C.  A.  169   (1894).  87  Pa.  St.  365,  30  Am.  St.  Rep.  364; 

*Brookbank    v.    Whitehaven,    etc.  Thompson  v.  Met.   St.  Ry.   Co.,   135 

Ry.   Co.,  7  Hurlst.  &  N.  834;   Hyde  Mo.  217,  36  S.  W.  625   (1896). 

V.     Scyssor,     3     Black.     Com.     140;  =  Hopkins  v.    Atl.   etc.   R.    Co.,   36 

Laughlin    v.    Eaton,     54    Me.     156;  N.  H.  9;   Cincinnati,  etc.  Ry.  Co.  v. 

Whitcomb  v.  Barre,  37  Vt.  148 ;  Kin-  Chester,  57  Ind.  297. 
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of  service  and  expense  affected  by  the  fact  that  the  wife 
subsequently  died  of  her  injuries.'  The  subject  is  very 
generally  regulated  by  statute.*  Owing  to  the  frequent 
changes  made,  the  laws  of  the  particular  State  must  be 
consulted.  And  a  bailee  can  recover  for  the  consequent 
loss  of  his  hire." 


'Hoard  v.  Pick,  56  Barb.  (N.  Y.) 
202;  Nixon  v.  Ludman,  50  111.  App. 
273. 

"The  New  York  Code  of  Civil 
Procedure,  §  450',  provides  that  a 
married  woman  may  sue  and  be  sued 
as  if  she  were  a  feme  sole.  And  it 
has  been  held  that  the  husband  is 
not  a  necessary  party  to  an  action 
for  personal  injuries  inflicted  on  her 
(Well  V.  N.  Y.,  etc.  Ky.  Co.,  68  Hun 
(N.  Y.),  24&,  22  N.  Y.  Supp.  947. 
See  also  Muser  v.  Lewis,  50  N.  Y. 
Super.  Ct.  431,  6  N.  Y.  Civ.  Proc. 
135:,  14  Abb.  N.  Cases,  333.  The 
section  of  the  Virginia  Code,  No. 
2284  has  been  construed  in  like 
manner  (Norfolk,  etc.  Ry.  v.  Dough- 
erty, 92  Va.  372,  23  S.  E.  777.  The 
section  of  the  Georgia  Code,  No. 
2960,  vesting  in  the  husband  the 
right  of  action  for  torts  against  the 
wife,  has  been  held  not  to  supersede 
the  common  law  on  the  subject  ( East 
Tenn.,  etc.  Ry.  Co.  v.  Cox,  57  Ga. 
252.  For  construction  of  code  pro- 
vision in  their  respective  States  see 
Hennies  v.  Vogel,  66  111.  401 ;  Michi- 
gan, etc.  R.  Co.  V.  Coleman,  28  Mich. 
440;  Tuttle  v.  Chicago,  etc.  R.  Co., 
42  Iowa,  518;  Musselman  v.  Gallig- 
her,  32  Id.  383.  In  Connecticut, 
under  Gen.  St.  §  2673,  providing  that 
"  any  person  injured  in  person  or 
property  by  means  of  a  defective 
road  or  bridge,  may  recover  dam- 
ages," etc.,  a  husband  cannot  main- 
tain an  action  against  a  city  for  the 
loss  of  his  wife's  services  and  so- 
ciety, resulting  from  injuries  to  her 


so  caused  (Lounsbury  v.  Bridgeport, 
66  Conn.  361,  34  Atl.  93).  In 
Pennsylvania,  the  statute  giving 
married  women  control  of  their  prop- 
erty, and  authorizing  them  to  engage 
in  business,  does  not  authorize  a 
woman  to  sue  for  loss  of  ability  to 
do  household  work  (Walter  v.  Ken- 
singer,  13  Pa.  Co.  Ct.  222).  In  New 
York,  a  married  woman  has  such 
freedom  of  control  over  her  own  real 
property  that  her  husband  cannot 
without  her  consent,  maintain  a 
vicious  domestic  animal  thereon,  and 
she  is  liable  for  injuries  committed 
by  such  animal,  although  it  is 
owned  by  the  husband  (Quilty  v. 
Battie,  135  N.  Y.  20-1,  32  N.  E.  47). 
'IMcGill  V.  Monette,  37  Ala.  49. 
Both  the  bailee  and  general  owner 
of  chattels  may  recover  for  their  in- 
jury or  loss;  a  recovery  by  one 
barring  a  recovery  by  the  other 
(Woodman  v.  Nottingham,  49  N.  H. 
387;  Rindge  v.  Coleraine,  11  Gray, 
157).  But  a  mere  bailee  of  a  chattel 
for  hire  cannot  recover  for  injuries 
to  it  (Buddin  v.  Fortunato,  10  N.  Y. 
Supp.  115  [carriage  left  with  plain- 
tiff to  be  painted] ) ,  unless  he  has 
undertaken  to  return  it  in  good  con- 
dition (St.  Louis,  etc.  R.  Co.  v. 
Biggs,  50  Ark.  169,  6  S.  W.  724 
[agister  of  cattle] ) .  Hence,  an 
auctioneer,  to  whom  a  horse  is  en- 
trusted for  sale,  cannot  recover  for 
defendant's  negligent  injury  of  the 
animal,  he  being  under  no  liability 
therefor  to  the  owner  (Claridge  v. 
South  Staflfordshire  Tr.   Co.   [1892], 
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§  116.  Who  may  sue  on  breach  of  contract.  —  Negli- 
gence which,  consists  merely  in  the  breach  of  a  contract 
will  not  afford  ground  for  an  action  by  any  one,  except 
a  party  to  the  contract,  or  a  person  for  whose  benefit 
the  contract  was  avowedly  made.^"  Therefore,  an  unborn 
infant,  injured  by  an  injury  to  its  mother,  caused  by 
negligence  in  her  transportation  by  a  common  carrier, 
cannot,  after  his  birth,  sue  the  carrier  on  the  contract." 
But  where,  in  omitting  to  perform  a  contract,  in  whole  or 
in  part,  one  also  omits  to  use  ordinary  care  to  avoid  injury 
to  third  persons,  who,  as  he  could  with  a  slight  degree  of 
care  foresee,  would  be  exposed  to  risk  by  his  negligence, 
he  should  be  held  liable  to  such  persons  for  injuries  which 
are  the  proximate  result  of  such  omission.^^     As  ad- 

1  Q.  B.  422).  Two  or  more  tenants  ing  to  him  from' the  defendant's 
in  common  may  jointly  maintain  an  failure  to  furnish  ears  with  proper 
action  against  a  third  tenant  in  com-  brakes,  as  agreed.  See  Carriers  of 
mon  for  his  injury  to  the  common  Passengers,  ch.  XXII,  §  486;  Tele- 
property  (Chesley  v.  Thompson,  3  graphs,  ch.  XXIII,  §  543;  Vendors 
N.  H.  9).  Trespass  or  trover  is  the  and  Bailors  of  Dangerous  Ma/terial, 
proper  form  of  action  by  a  bailee  §  690,  and  next  section, 
against  a,  stranger  for  injury  to  "  Walker  v.  Great  Northern  R.  Co., 
property  in  his  possession  (Allen  v.  28  L.  R.,  Ir.,  69,  Q.  B.  D. 
Barrett,  lOO  la.  16,  69  N.  W.  272  "This  is  substantially  the  rule 
(1896);  Finn  V.  Western  Ry.  Corp.,  which  we  stated  in  our  earlier 
122  Mass.  524,  17  Am.  Rep.  128;  editions,  modified  slightly  to  con- 
Chamberlain  V.  West,  37  Minn.  54,  form  to  the  opinion  of  Brett,  M.  R. 
33  N.  W.  114  (1887).  (now  Lord  Esher),  which  will  be 
"See  Heaven  v.  Pender,  L.  R.  II  presently  quoted.  In  Thomas  v. 
Q.  B.  Div.  503.  Thus,  a  master  can-  Winchester  (6  N.  Y.  397),  the  dis- 
uot  sue  upon  injuries  suffered  by  the  tinction  was  said  to  be  between  acts 
servant  from  the  negligence  of  a  which  were  dangerous  to  human  life, 
carrier  of  such  servant  (Alton  v.  and  those  which  were  not.  But  in 
Midland  R.  Co.,  19  C.  B.  [N.  S.]  Winterbottom  v.  Wright  (10  Mees. 
213;  Fairmount,  etc.  R.  Co.  v.  Stut-  &  W.  109),  and  George  v.  Skivlng- 
ler,  54  Pa.  St.  375).  In  Roddy  v.  ton  (L.  R.  5  Exch.  1),  the  rule  will 
Missouri  Pae.  R.  Co.  (104  Mo.  234,  be  found  nearly  as  we  have  stated 
15  S.  W.  1112),  the  employee  of  one  it  above.  See  Longmeid  v.  HoUiday, 
■with  whom  defendant  had  contracted  6  Exch.  761  [selling  a  lamp  unfit  for 
to  furnish,  on  his  own  side  track,  use  by  which  buyer's  wife  was  in- 
properly  equipped,  cars  for  the  trans-  jured] ;  Pippin  v.  Sheppard,  II  Price, 
portation  of  stone,  was  held  not  en-  40O  [apothecary  liable  for  adminis- 
titled  to  recover  for  injuries  result-  tering    improper    medicines    to    one 
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mirably  put  by  Mr.  Horace  Smitli :  "  "  The  true  ques- 
tion always  is :  Has  the  defendant  committed  a  breach 
of  duty,  apart  from  contract?  If  he  has  only  committed 
n  breach  of  contract,  he  is  liable  to  those  only  with  whom 
he  has  contracted;  but  if  he  has  committed  a  breach  of 
duty,  he  is  not  protected  by  setting  up  a  contract  in 
respect  of  the  same  matter  with  another  person. ' ' " 
This  principle  is  stated  in  the  masterly  opinion  of  Lord 
Esher,  in  Heaven  v.  Pender,^"  which  was  not  concurred 

other  than  the  party  contracting  careful  attention  to  their  condition, 
with  him]  ;  Dixon  v.  Bell,  5  Maule  When  the  plaintiff  began  to  use  the 
&  Sel.  198.  stage,  the  ropes  broke,  the  stage  fell, 
"  Negligence,  Am.  Ed.  Ift.  and  the  plaintiff  was  injured.  The 
"  Quoted,  in  connection  with  first  court  below  held  that  the  plaintiff 
part  of  this  section,  with  approval,  could  not  recover.  *  *  *  The 
in  House  v.  Houston  Water  Works  questions  which  we  have  to  solve  in 
Co.,  88  Tex.  233,  31  S.  W.  179,  28  this  case  are,  what  is  the  proper 
L.  E.  A.  5i32  (1895).  definition  of  the  relation  of  two  per- 
*°L.  R.  11  Q.  B.  Div.  503,  given  sons,  other  than  the  relation  estab- 
fully  in  Smith,  12-17.  The  material  lished  by  contract  or  fraud,  which 
part  of  this  opinion  is  as  follows:  imposes  on  the  one  of  them  a  duty 
"  Plaintiff  was  a  workman  in  the  towards  the  other  to  observe,  with 
employ  of  Gray,  a  ship-painter,  regard  to  the  person  or  property  of 
Gray  entered  into  a  contract  with  a  such  other,  such  ordinary  care  or 
ship-owner,  whose  ship  was  in  the  skill  as  may  be  necessary  to  prevent 
defendant's  dock,  to  paint  the  out-  injury  to  his  person  or  property; 
side  of  the  ship.  The  defendant,  the  and  whether  the  present  case  falls 
dock-owner,  supplied,  under  a  con-  within  such  definition. .  When  two 
tract  with  the  ship-owner,  an  ordi-  drivers  or  two  ships  are  approach- 
nary  stage,  to  be  slung  in  the  ing  each  other,  such  a  relation  arises 
ordinary  way  outside  of  the  ship  for  between  them  when  they  are  ap- 
the  purpose  of  painting  her.  It  proaching  each  other  in  such  a 
must  have  been  known  to  the  de-  manner  that,  unless  they  use  ordi- 
fendant's  servants,  if  they  had  con-  nary  care  and  skill  to  avoid  it,  there 
sidered  the  matter  at  all,  that  the  will  be  danger  of  an  injurious  colli- 
stao-e  would  be  put  to  immediate  use,  sion  between  them.  This  relation  is 
that  it  would  not  be  used  by  the  established  in  such  circumstances  he- 
ship-owner,  but  would  be  used  by  tween  them,  not  only  if  it  be  proved 
such  a  person  as  the  plaintiff,  a  that  they  actually  know  and  think 
working  ship-painter.  The  ropes  by  of  this  danger,  but  whether  such 
which  the  stage  was  slung,  and  which  proof  be  made  or  not.  It  is  estab- 
were  supplied  as  part  of  the  instru-  lished,  it  seems  to  me,  because  any 
ment  by  the  defendant,  had  been  one  of  ordinary  sense,  who  did  think, 
scorched  and  were  unfit  for  use,  and  would  at  once  recognize  that  if  he 
were  supplied  without  a  reasonably  did  not  use  ordinary  care  and  skill 
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in  by  a  majority  of  the  court;  but  their  dissent  turned 
ratlier  on  the  particular  language  used  than  on  the  pre- 
cise principle  involved.  In  any  event,  we  think  that  it 
irf  sound,  and  must  be  finally  accepted  everywhere.  It 
has  been  applied  in  New  Jersey  ^^  and  Virginia." 


§  117.  Liability  for  selling  dangerous  goods.  —  Apply- 
ing this  principle,  most  of  the  adjudged  cases  fall  easily 
into  line.  Where  a  defective  article  is  sold,  with  a  warn- 
ing to  the  buyer  that  it  is  dangerous,  the  seller  is  not 
liable  to  a  third  person;  because  it  is  the  fault  of  the 
buyer  in  using  it,  not  of  the  seller  in  selling  it,  which  is 
the  proximate  cause  of  the  stranger's  injury."    Danger- 


under  suoh  circumstances  there 
would  be  such  danger.  And  every 
one  ought,  by  the  universally  recog- 
nized rules  of  right  and  wrong,  to 
think  so  much  with  regard  to  the 
safety  of  others  who  might  be 
jeopardized  by  his  conduct;  and  if, 
being  in  such  circumstances,  he  does 
not  think,  and  in  consequence  neg- 
lects, or  if  he  neglects  to  use  ordi- 
nary care  and  skill  and  injury  en- 
sues, the  law,  which  takes  cognizance 
of  and  enforces  the  rules  of  right 
and  w'rong,  will  force  him  to  give  an 
indemnity  for  the  injury.  *  *  *  The 
proposition  which  these  recognized 
cases  suggest,  and  which  is  there- 
fore to  be  deduced  from  them,  is  that 
whenever  one  person  is  by  circum- 
stances placed  in  such  a  position 
with  regard  to  another  that  every 
one  of  ordinary  sense  who  did  think 
would  at  once  recognize  that,  if  he 
did  not  use  ordinary  care  and  skill 
in  his  own  conduct  with  regard  to 
those  circumstances,  he  would  cause 
danger  of  injury  to  the  person  or 
property  of  the  other,  a  duty  arises 
to  iise  ordinary  care  and  skill  to 
avoid  such  injury." 

"  In  Leohman  v.  Hooper,  52  N.  J. 


Law,  253,  19  Atl.  215,  plaintiff's 
employer  and  the  defendant  con- 
tracted for  separate  parts  of  a  build- 
ing, the  latter  to  build  a  wall.  The 
plaintiff,  while  at  work  on  the  build- 
ing, was  injured  by  the  fall  of  the 
wall,  of  the  insecure  condition  of 
which  he  had  no  notice.  Held,  the 
defendant  was   liable. 

"  In  Johnson  v.  Richmond,  etc.  E. 
Co.,  86  Va.  975,  11  S.  E.  829',  a 
railroad  company  had  promised  dece- 
dent's employer,  with  whom  it  had 
contracted  to  straighten  its  line,  that 
its  trains  would  not  pass  the  scene 
of  the  work  faster  than  six  miles  an 
hour.  Held,  that  plaintiff  was  en- 
titled to  have  the  jury  charged  that 
if  they  believed  such  promise  was 
made,  and  that  decedent's  death  was 
caused  by  its  violation,  without  his 
fault,  they  should  find  for  plaintiff. 
See  also  Kellny  v.  Missouri  Pac.  R. 
Co.,  101  Mo.  67,  13  S.  W.  806. 

"  So  held,  as  to  a  wheel,  liable  to 
burst  at  any  time  (Loop  v.  Litch- 
field, 42  N.  Y.  351);  and  as  to 
poison  (Wohlfhart  v.  Beckert,  92 
N.  Y.  490;  Norton  v.  Sewall,  106 
Mass.  143 ;  and  as  to  gunpowder 
(Abrahams     v.     California     Powder 
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ous  things  may  lawfully  be  made  and  kept,  if  they  are 
kept  in  places  where  it  is  not  reasonable  to  expect  that 
any  one  can  be  injured  by  them ;  and  therefore  the  seller's 
responsibility  ends,  when  he  has  parted  with  them  to  a 
person  who  knows  as  much  about  them  as  he  does/" 
Searchers  of  public  records,  whether  public  officials  or 
not,  do  not  owe  any  general  duty  to  the  public  to  leave 
no  erroneous  certificates  of  search  lying  about ;  and,  there- 
fore, they  are  not  liable  to  any  one  for  errors  in  search- 
ing, except  the  persons  who  directly  employ  them.^°  But 
one  who  knowingly  sells  an  article  intrinsically  danger- 
ous to  human  life  or  health,  such  as  poison,  explosive 
oils  or  diseased  meat,  concealing  from  the  buyer  knowl- 
edge of  that  fact,  is  responsible  to  any  person  who,  with- 
out fault  on  the  part  of  himself  or  any  other  person, 
sufficient  to  break  the  chain  of  causation,  is  injured 
thereby.^^     And  we  see  no  reason  why  the  same  rule 

Co.,    5   N.   Mex.   479,   23   Pac.   785).  Court  of  Appeals.     The  rule  of  the 

See  Glenn  v.  Winters,   17  Misc.  597,  text    has    been    constantly    affirmed 

40  N.  Y.  Supp.  659   [unsafe  coach].  (Blood  Balm  Co.  v.   Cooper,   83  Ga. 

"A   manufacturer  of  fireworks   is  457,  10  S.  E.  118  [patent  medicine]; 

not  liable  for  damages  resulting  from  Schubert  v.  Clark  Co.,  49  Minn.  331, 

the  negligent  use  thereof  by  a  third  51    N.    W.    1103    [ladder]  ;    Craft   v. 

person  (Wyllie  v.  Palmer,  137  N.  Y.  Parker,  96  Mich.  245,  55  N.  W.  812 

248,   33  N.  E.   381).  [spoiled  meat];  Lewis  v.  Terry,  111 

=»  Savings  Bank  v.  Ward,  100  U.  S.  Cal.  39,  43  Pac.  398).     It  must  be 

195;  Houseman  v.  Girard,  etc.  Asso.,  shown  that  the   article  was  danger- 

81  Pa.  St.  256;  Day  v.  Reynolds,  23  ous    (Heizer  v.  Kingsland,  etc.  Mfg. 

Hun,  131;  see  Kahl  v.  Lene,  37  N.  J.  Co.,  110  Mo.  605,  19  S.  W.  630).    See 

Law,  5;    and  §§   590,  616,  post.  Hattermann    v.    Siemann,    1    N.    Y. 

"Wellington   v.    Downer    Oil    Co.,  App.  Div.  486,  37  N.  Y.  Supp.  405 

104   Mass.   64 ;    Hourigan  v.  Nowell,  [bailment     of     infected     clothing] ; 

110  Id.  470;    Elkins  v.  McKean,  79  Akers  v.  Overbeck,  18  Misc.  198,  41 

Pa.  St.  493.     In  Losee  v.  Clute    (51  N.  Y.  Supp.  382  [bailor's  knowledge 

N.  Y.  494),  the  Commission  of  Ap-  of  defect  essential].    It  has,  however, 

peals  refused  to  apply  this  rule  to  been  held  that  where  one  has  merely 

the  sale  of  a  defective  steam-boiler,  been  negligent  in  not  making  proper 

But  we  agree  with  Judge  Thompson  disclosure  in  the  sale  of  a  dangerous 

(Negl.  233),  that  this  decision  can-  thing,    but    one    not    imminently    so, 

not  be  sustained  on  this  ground,  if  his   liability   for   injury   is   only   to 

on  any.    The  Commission's  decisions,  the   party  with   whom  he   stands  in 

it  may  be  well  to  mention,  are  not  privity,    otherwise    where    the    thing 

as  binding  as  those  of  the   regular  sold     is    imminently    dangerous    or 
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should  not  apply  to  articles  known  to  be  dangerous  to 
property. 

§  117a.  Liability  of  manufacturers  and  others  for 
selling  dangerously  defective  machinery.  —  As  a  general 
rule  a  manufacturer  or  vender  of  a  machine  or  other 
instrumentality,  rendered  dangerous  by  the  defective 
construction,  is  liable  only  to  his  customer  or  vendee, 
unless  it  is  contemplated  that  the  thing  shall  be  resold, 
or  it  is,  in  its  nature,  imminently  dangerous,  or  the  act 
itself  unlawful  or  recklessly  dangerous."     The  general 


when  fraud  or  concealment  has  been 
practiced  in  its  sale  (Thornton  v. 
Dow,  111  Pac.  (Wash.)  899  (191O0; 
Standard  Oil  Co.  v.  Murray,  119 
Fed.  572,  57  C.  C.  A.  1  (1908).  But 
see  Fassbinder  v.  Missouri,  etc.  Ry. 
Co.,  126  Mo.  App.  563,  104  S.  W.  1154 
(1907)  ;  Lewis  v.  Terry,  111  Cal.  39, 
43  Pac.  398,  52  Am.  St.  Rep.  146, 
31  L.  R.  A.  220  (1896);  Statler  v. 
Ray  Mfg.  Co.,  125  App.  Div.  69,  109 
N.  Y.  Supp.  172;  Hasbrouck  v. 
Armour,  139  Wis.  357,  121  N.  W. 
157,  23  L.  R.  A.  (N.  S.)  126  (1909). 
Where  the  action  was  by  the  pur- 
chaser of  toilet  soap  from  the  dealer 
against  the  manufacturer  for  injury 
received  from  a  needle  negligently 
embedded  in  the  soap,  the  court, 
admitting  the  general  rule,  held  the 
defendant  not  liable  on  the  ground 
that  the  injury  was  extraordinary, 
unusual  and  remote,  and  one  that 
the  manufacturer  could  not  be  held 
reasonably  to  have  foreseen  and 
guarded  against  (Hasbrouck  v. 
Armour,  139  Wis.  357,  121  N.  W. 
157  (1909);  Torgeson  v.  Sehu'ltz, 
192  N.  Y.  156,  84  N.  E.  958,  18  L.  R. 
A.  (N.  S.)  956  (190S).  Where  87° 
gasoline,  inflammable  and  explosive, 
and  not  in  common  use,  was  sold  to 
one  without  knowledge  of  its  dan- 
gerous  quality,   and  without  notice 


thereof,  the  vendor  was  held  liable 
for  the  death  of  an  employee  of  the 
purchaser  caused  thereby,  without 
contributory  negligence.  It  is  held 
that  where  injury  is  caused  by  the 
sale  and  use  of  an  article  inherently 
dangerous  to  human  life,  the  com- 
mon law  imposes  a  duty,  independent 
of  contract,  upon  the  vender  to  give 
notice  to  the  purchaser  of  the  dan- 
gerous character  of  the  article  sold 
(Waters  Pierce  Oil  Co.  v.  Davis,  24 
Tex.  App.  508,  60  S.  W.  453  (190O). 
''  The  rule  in  this  class  of  cases 
,  is  satisfactorily  reviewed  and  the 
result  well  stated  in  the  case  of 
Statler  v.  George  A.  Ray  Mfg.  Co., 
195  N.  Y.  478,  88  N.  E.  1063  (190S). 
The  plaintiff  was  severely  scalded 
by  the  explosion  of  a  coffee  urn, 
manufactured  by  the  defendant  and 
defectively  constructed.  The  defend- 
ant manufactured  and  sold  to  job- 
bers, who  in  turn  sold  to  hotels.  The 
plaintiff  was  an  oflBcer  of  a  hotel 
company,  a  purchaser  from  the  job- 
ber. The  article  was  "  an  inherently 
dangerous  appliance."  The  defend- 
ant, knowing  the  uses  for  which  the 
urn  was  intended  when  he  marketed 
the  same,  and  chargeable  with  a 
knowledge  of  its  defective  and  un- 
safe construction,  was  held  liable. 
The  court,  referring  to  the  rule  in 
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rule  has  been  applied  in  the  case  of  a  manufacturer  of  a 
bteam  threshing  machine,  a  steam  boiler,  a  fly  wheel,  a 
drop  press,  a  freight  elevator,  and  a  side  saddle;  the 
distinction  being  at  the  same  time  recognized.^^ 


§  118.  Private  actions  upon  public  obligations.  —  No 

right  of  action  for  damages  by  private  parties  exists  for 
the  non-performance  of  a  public  duty  against  a  munici- 
pal corporation  or  other  public  body,  as  for  the  failure 
to  furnish  an  adequate  water  supply,  whereby  it  is 
charged  plaintiff's  premises  were  destroyed  by  fire;^* 
nor  does  any  such  action  exist  against  one  with  whom 
such  public  corporation  has  contracted  for  the  construc- 
tion or  maintenance  of  public  works  for  failure  ade- 


Heaven  v.  Pender,  L.  K.  ( 11  Q.  B.  D.) 
503,  says:  "This  rule  distinctly 
recognizes  the  principle  that,  in  case 
of  an  article  of  an  inherently  dan- 
gerous nature,  a  manufacturer  may 
become  liable  for  a  negligent  con- 
struction which,  when  added  to  the 
inherent  character  of  the  appliance, 
makes  it  imminently  dangerous,  and 
causes  or  contributes  to  a  resulting 
injuVy,  not  necessarily  incident  to 
the  use  of  such  an  article  if  properly 
constructed,  but  naturally  following 
from  a  defective  construction." 
Accidents  due  to  unskilled  installa- 
tion or  improper  use  are  of  course 
excluded.  See  also  Thomas  v.  Win- 
chester, 6  N.  Y.  397,  57  Am.  Dec. 
455;  Torgesen  v.  Sehultz,  192  N.  Y. 
156,  84  N.  E.  958,  18  L.  R.  A.  (N.  S.) 
726  (1908)  ;  Kahner  v.  Otis  Elevator 
Co.,  96  App.  Div.  169,  89  N.  Y.  Supp. 
185;  Huset  v.  Case  Threshing  M. 
Co.,  120  Fed.  865-871,  57  C.  C.  A. 
237,  61  L.  R.  A.  30y,  aff'd,  183  N.  Y. 
512,  76  N.  E.  1097  (1905);  Keep  v. 
Nat.  Tube  Co.,  154  Fed.  121  (190i6). 
^'See  Lawson  on  Contracts,  §  352, 
and  cases  cited.  Manufacturer  or 
dealer,  for  want  of  privity,  not  gen- 


erally liable  to  other  than  his  cus- 
tomer if  the  article,  machine  or 
appliance  is  not  intrinsically  dan- 
gerous; a  land  roller  (Knelling  v. 
Roderick  Lion  Mfg.  Co.,  8.8  App.  Div. 
309,  84  N.  Y.  Supp.  622;  a  drop 
press  (McCaffrey  v.  Mossberg,  etc. 
Mfg.  Co.,  23  R.  I.  381,  50  Atl.  &51, 
91  Am.  St.  Rep.  637,  55  L.  R.  A. 
822  (1902);  a  threshing  machine 
cylinder  (Heizer  v.  Kingsland  Mfg. 
Co.,  110  Mo.  605,  19  S.  W.  630,  33 
Am.  St.  Rep.  482,  15  L.  R.  A.  821 
(1892);  a  gasoline  pear  burner 
(Talley  v.  Beever  &  Hines,  78  S.  W. 
(Tex.  App.)  23  (1904)  ;  a  passenger 
elevator  (Field  v.  French,  80  111. 
App.  78 )  ;  a  freight  elevator  ( Zei- 
mann  v.  Kieckhefer  Elev.  Co.,  90 
Wis.  497,  63  N.  W.  1021   (1895). 

^'Wright  V.  Augusta,  78  Ga.  241, 
6  Am.  St.  Rep.  256;  Brinkmeyer  v. 
Evansville,  29  Ind.  187;  Grant  v. 
Erie,  69  Pa.  St.  420,  8  Am.  Rep. 
272;  Block  V.  Columbia,  19  S.  C. 
412,  45  Am.  Rep.  785;  U.  S.  v. 
City  of  Sault  Ste.  Marie,  137  Fed. 
258  (1905);  Judson  v.  Borough  of 
Winstead,  80  Conn.  384,  68  Atl.  999,, 
15  L.  R.  A.   (N.  S.)   91   (1908). 
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quately  to  construct  or  maintain  the  same ;  ^^  but  the 
existence  of  such  contract  is  no  bar  to  an  action  against 
the  contractor  by  a  private  party  suffering  special  dam- 
age in  consequence  of  a  tort  committed  by  the  contractor, 
as  by  leaving  the  highway  in  an  unsafe  condition.^"  But 
private  actions  do  arise  on  the  violation  of  statutory 
duties  in  favor  of  those  injured  thereby  for  whose  pro- 
tection such  statutes  were  enacted.  If  the  statute  is 
express  in  its  terms  in  the  designation  of  the  class  of 
persons  intended  to  be  protected,  all  courts  are  agreed 
that,  if  a  right  of  action  would  not  exist  at  common  law, 
the  right  conferred  by  the  statute  is  to  be  restricted  to 
the  class  designated.  But  if  a  new  duty  is  declared,  or  a 
penalty  imposed  for  a  particular  act  or  omission  not  be- 
fore actionable,  and  the  intended  beneficiaries  not  in- 
dicated, the  question  arises  for  whose  benefit  or  protec- 
tion the  statute  was  passed.  It  may  generally  readily 
be  seen  that  persons  occupying  a  particular  relation  were, 
beyond  doubt,  intended  to  be  embraced,  but  whether  it 
applied  to  others  because  within  the  mischief  intended 
to  be  remedied  must  be  declared  by  the  courts  according 
to  their  notions  of  public  policy  and  the  intention  of  the 
legislature.  Thus  American  fencing  statutes  obviously 
grow  out  of  the  danger  to  cattle  of  owners  or  occupants 
of  land  adjoining  a  railway  track,  and  the  requirement 
that  the  whistle  be  blown  and  the  bell  rung  on  approach- 
ing a  public  crossing  out  of  the  danger  to  those  using  the 
crossing;  but  is  the  benefit  of  the  one  to  be  confined  to 
adjoining  owners  or  may  it  be  extended  to  embrace  the 
cattle  of  others  though  trespassing  on  such  premises? 
And  may  the  other  be  held  to  apply  to  the  protection  of 
one  driving  on  a  wagon  road  running  parallel  to  the 

^Nicherson     v.     Bridgeport     Hy-  S.    W.    (Ky.)    478    (1896);    Marvin 

draulic   Co.,   46   Conn.   24;    Davis  v.  Safe  Co.  r.  Ward  et  al.,  46  N.  J.  L. 

Clinton  Water  Works,  54  lovpa,  58;  19';  House  v.  Houston  Water  Works 

Britton  v.  Green  Bay  Water  Co.,  81  Co.,   88  Tex.  233,   31   S.  W.   179,  28 

Wis.     48,     51     N.     W.     84     (1892);  L.  E.  A.  532  (1895). 

Owensboro  Water  Co.  v.  Duncan,  32  ^"  §   116,   ante. 
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track,  and  to  the  farmer  plowing  near  by?     These  in- 
quiries have  been  variously  answered^^^' 

§  119.  Reversioners  and  mortgagees  and  others  hav- 
ing a  special  interest.  —  One  who  has  a  fixed  rever- 
sionary interest  in  property,  whether  real  or  personal," 
has  a  right  to  sue  immediately  for  any  injury  to  such 
property  which  will  depreciate  its  value  when  it  comes 
into  his  hands ;  ^^  and  is  entitled  to  recover  damages  to 
the  extent  of  such  probable  depreciation.^^  Nor  is  it 
any  bar  to  his  recovery,  that  the  injury  of  which  he  com- 
plains is  one  which  may  possibly  cease  before  he  comes 
into  possession,  if  it  is  in  its  nature  permanent,  and  will 
probably  continue,  in  the  absence  of  some  affirmative 
action.^"  A  mere  trespass,  however,  having  no  perma- 
nent effect  upon  the  property,  constitutes  no  cause  of 
action  in  favor  of  a  reversioner,  even  though  committed 
for  the  purpose  of  claiming  title,"  much  less  where  there 

=»a§§    448,    466a,    470,    post.      See  Manhattan   R.   Co.,   130  N.   Y.   360, 

remarks  of  Pollock,  B.,  in  Williams  29  N.  E.  264. 

V.  Great  W.  Ey.  Co.,  to  L.  R.  9,  and  '^  Cases  cited  in  last  note.     One  in 

of   Justice   Harland,   in   Union   Pac.  possession  of  land  under  a,  contract 

Ey.  Co.  V.  McDonald,  152  U.  S.  262.  to  purchase  is  considered  the  equi- 

"  Hawkins  v.  Phythian,  8  B.  Mon.  table  owner,  and  may  recover  dam- 

515.  ages    against    one    who    negligently 

"'Jesser  v.  Gifford,  4  Burr.  2141;  sets  fire  to  woods  and  fences   (Rood 

Tomlinson    v.    Brown,    Sayer,    215.  v.  N.  Y.  &  Erie  R.  Co.,  18  Barb.  80; 

Building  an  adjoining  house  so  that  Hays  v.  Miller,  6  Hun,  320). 

the  rain  drips  upon  the  reversioner's  ^  Thus,   in   an  action  by  a  rever- 

land,  is  a  permanent  injury  within  sioner  for  the  obstruction  of  ancient 

this  rule  (Tucker  v.  Newman,  11  Ad.  lights,  it  was  objected  that  the  ob- 

&    El.    40 ) .      So    is    an    excavation,  struction   might  be   removed,   either 

causing  a  falling  of  the  soil   (Raine  by  the  voluntary  act  of  the  defend- 

V.    Alderson,   4   Bing.   N.   C.   702,   6  ant,  or  by  process  of  law,  before  the 

Scott,    691).      So    as    to   permanent  reversioner     came     into     possession, 

overflow  of  land   (Kankakee,  etc.  R.  But    this    objection    was    overruled 

Co.  V.  Horan,  131  HI.  288,  23  N.  E.  (Jesser    v.    Gifford,    4    Burr.    2141; 

621).     As  to  a  reversioner's  right  of  Tomlinson    v.    Brown,    sayer,    215). 

action  against   an  elevated   railroad  To  same  effect  see    (per  Tenterden, 

company  for  an  infringement  of  the  C.    J.)    Shadwell    v.    Hutchinson,    4 

appurtenant   easements    of    abutting  Carr.  &  P.  333;  Moo.  &  M.  350. 

land,  during  the  existence  of  a  pre-  "  Thus,  a  landlord  cannot  maintain 

ceding  life  estate,   see  Thompson  v.  an  action  for  a  mere  entry  upon  his 
[Law  of  Neg.    Vol.  1  —  20'] 
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was  no  such  intention,  as  in  a  case  of  mere  negligence 
there  could  not  be.  Nor  does  the  continuous  repetition 
of  an  injury  make  it  permanent,  within  the  meaning  of 
this  rule.  Its  continuance,  however  probable,  cannot 
afford  a  present  cause  of  action  to  the  reversioner,  if  it 
depends  upon  the  affirmative  exercise  of  human  volition.^^ 
But  though  a  mortgagee  may  sue  for  trespass  ^^  upon 
conversion  "*  of  the  mortgaged  property,  he  cannot  main- 
tain an  action  for  a  merely  negligent  injury  to  the  mort- 
gaged premises,  even  though  he  has  thereby  lost  his 
security,^^  unless  the  insolvency  of  the  mortgagor  is  al- 
leged and  proved.^^^  The  owner  of  the  reversion,  even 
after  he  enters  into  possession,  is  not  responsible  to 
strangers  for  defects  in  the  condition  of  the  premises 
existing  when  he  took  possession,  if  he  had  no  notice 
thereof,  or  was  not  negligent  in  omitting  to  repair.  The 
negligence  of  the  former  tenant  in  possession  will  not  be 
imputed  to  him.^°     Much  less  is  he  liable  before  he  takes 

tenant's  land,  if  no  injury  is  done  to  80;    Burton  v.   Tannehill,   6   Blackf. 

the    land    itself;    even    though    the  470.    See  Coles  v.  Clark,  3  Gush.  399 ; 

entry  was  made  for  the  purpose  of  White  v.  Webb,  15  Conn.  302. 

claiming  title    ( Baxter  v.  Taylor,  4  ''  Gardner  v.   Heartt,   3   Den.   232. 

Barn.    &   Ad.    72).      An    apparently  '"a  Lane    v.    Hitchcock,    14    Johns, 

opposing  opinion  of  Tenterden,  C.  J.,  213;  Yates  v.  Joyce,  11  Johns.  136; 

in  Young  v.  Spencer  (10  Barn.  &  Cr.  Carpenter  v.  Canal  Co.,  35  Ohio  St. 

152),  has  been  restricted  in  its  effect  307;   Van  Pelt  v.  McGraw,  4  N.  Y. 

to  the  mutual  relations  of  landlord  110.     But  in  an  action  by  the  mort- 

aud    tenant     (Baxter    v.    Taylor,    4  gagee  against  a  third  party  for  im- 

Barn.  &  Ad.  72 ;  Mumford  v.  Oxford,  pairment  of  his  security,  it  has  been 

etc.  R.  Co.,  1  Hurlst.  &  N.  34).  held   immaterial  whether  the  mort- 

^''Thus,  the  nuisance  of  perpetual  gagor  was  or  was  not  insolvent   (E. 

hammering  in  a  railway  company's  H.   Ogden  Lumber  Co.  v.  .  Busee,   86 

workshop,   although  morally  certain  N.  Y.  Supp.  1098,  92  App.  Div.  143 

to   continue,   affords   no   ground   for  (1904). 

an  action  by  the  landlord  of  adjoin-  °' Ahern  v.  Steele,  115  N.  Y.  203, 
ing  leased  land  for  the  injury  to  his  22  N.  E.  193.  So  held,  where  the 
reversion  (Mumford  v.  Oxford,  etc.  defendant  had  purchased  the  land 
R.  Co.,  1  Hurlst.  &  N.  34).  See  this  shortly  before  the  plaintiff's  injury, 
case  for  what  constitutes  "  permanent  which  arose  from  a  defective  cellar- 
injury."  cover,  which  it  was  the  tenant's  duty 

^  Earle  v.  Hall,  2  Mete.  353 ;  Page  to  repair,  and  of  which  the  defend- 

V.  Robinson,  10  Cush.  99;  Sanders  v.  ant  had  no  notice   (Woram  v.  Noble, 

Reed,  12  N.  H.  558.  41  Hun,  398). 

=■*  Bellune  v.  Wallace,  2  Rich.  Law, 
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possession  of  the  premises." 

§  120.  Landlords  and  tenants.  —  Where  injury  results 
from  the  negligence  of  a  landlord,  either  in  constructing 
or  upholding  the  property,  he  is  responsible;  but  he  is 
not,  in  general,  responsible  for  the  negligence  of  his 
tenant  in  the  use  of  it.  If  an  injury  results  from  the 
negligence  of  the  tenant,  in  any  manner,  the  tenant  is 
liable.'^  But  both  the  landlord  and  the  tenant  may  be 
liable  for  the  same  injury :  the  former  for  negligent  con- 
struction, and  the  latter  for  negligent  use  of  the 
premises.^'    The  landlord  is,  of  course,  answerable  for 

"Eisenbrey    v.    Pennsylvania    Co.,  can  Ex.   Co.,   127  la.   1,   102  N.  W. 

141  Pa.  St.  566,  21  Atl.  639.    Special  107   (1905);    (Weber  v.  Chicago,  etc. 

interest  in  property  sufficient  to  sup-  Ry.  Co.,  69  Kans.  611,  77  Pac.  533 

port  the  action  (Brown  Store  Co.  v.  (1904). 

Chattahoochie  Lumber  Co.,  121  Ga.  °'In  the  absence  of  covenant  to 
809,  49  S.  E.  839  (1904);  holder  of  repair  the  rule  of  caveat  empt<yr 
chattel  mortgage  on  personal  prop-  applies  (Baker  v.  Moeller,  52  Wash, 
erty,  exceeding  its  value,  due  and  605,  101  Pac.  231  (1909);  landlord 
unpaid,  entitled  to  maintain  action  liable  for  injuries  from  structural 
against  third  party  by  whose  negli-  defects  existing  at  time  of  demise, 
gence  the  property  was  destroyed  known  or  that  should  have  been 
(Wohlwend  v.  J.  I.  Case  Threshing  known  (Miner  et  al.  v.  McNamara, 
Machine  Co.,  42  Minn.  500,  44  N.  81  Conn.  690,  72  Atl.  138  (1909'); 
W.  517  (1890);  one  entitled  to  his  defective  poles  for  climbing  to  stretch 
improvements  made  in  good  faith,  clothes  line  (Tracey  v.  Page,  201 
by  statute,  may  sue  for  their  destruc-  Mass.  62,  87  N.  E.  491  (1909) ;  coal 
tion  by  negligence  and  establish  his  hole  defective  at  time  of  demise, 
claim  thereto  as  against  the  defend-  landlord's  liability  to  pedestrian 
ant,  the  owner  of  the  land  (Mil-  (Wells  v.  Ballou,  201  Mass.  244,  87 
waukee,  etc.  Ey.  Co.  v.  Kellog,  24  N.  E.  576  (1909). 
U.  S.  469,  24  L;  Ed.  256);  allega-  "'Per  Woodruff,  J.,  Eakin  v. 
tion  of  ovimership  of  the  land  on  Brown,  1  E.  D.  Smith,  44.  See 
which  the  hay  was  stacked,  for  the  Irvine  v.  Wood,  51  N.  Y.  224; 
negligent  destruction  of  which  suit  Swords  v.  Edgar,  59  Id.  34;  Folsom 
is  brought,  not  sufficient  to  enable  v.  Lewis,  85  Ga.  146,  11  S.  E.  606; 
the  plaintiff  to  maintain  the  action  Gordon  v.  Peltzer,  56  Mo.  App.  599; 
"(Mackey  v.  Monahan,  13  Colo.  App.  Weymouth  v.  New  Orleans,  40  La. 
144,  56  Pac.  680  (1899);  the  mort-  Ann.  344,  4  So.  218  [grantee  of 
gagor  of  personalty,  still  in  his  pos-  franchise  of  publie  market].  Land- 
session,  may  sue  for  injury  thereto,  lord  and  tenant  may  both  be  liable, 
notwithstanding  the  mortgage  is  (1)  For  negligent  construction  and 
past  due    (Bask  of  Irwin  ▼.  Ameri-  use,  as  for  defectiTe  wharf  (Joyce  v. 
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nuisances  existing  on  the  premises  when  he  made  the 
lease ;  "  and  of  which  he  has  had  notice ; "  but  he  is  not 
answerable  for  a  nuisance  erected  afterward  on  the 
premises  by  his  tenant,  unless  he  subsequently  renews  the 
lease  with  knowledge  of  the  nuisance/^  The  landlord  is 
not  responsible  for  a  nuisance  which  existed  on  the  land, 
when  he  first  acquired  the  right  of  possession,  until  he 
has  notice  thereof.*^  Nor,  in  the  absence  of  a  covenant 
in  the  lease,"  is  he  liable  for  the  consequences  of  natural 
decay  of  the  premises  —  as  where  fences  are  suffered  by 

Martin,  15  R.  I.  558,  10  Atl.  620  the  landlord  does  not  become  liable 
(1887),  and  autliorities  cited.  See  for  personal  injuries  arising  from 
also  Gordon  v.  Peltzner,  56  Mo.  App.  defective  condition  of  premises  he 
599;  Brogan  v.  Hanan,  66  N.  Y.  had  covenanted  to  repair,  that  the 
Supp.  1066,  55  App.  Div.  92;  Luslt  measure  of  damages  as  to  him  by 
V.  Peck,  116  N.  Y.  Supp.  1051,  132  reason  of  such  covenant  is  the  rea- 
App.  Div.  926  (1909).  (2)  For  sonable  cost  of  the  repairs, 
nuisance  existing  on  premises  at  "  Eosewell  v.  Prior,  12  Mod.  635, 
time  of  demise  and  subsequently  1  Ld.  Eaym.  713;  Congreve  v. 
maintained  (Edgar  v.  Walker,  106  Smith,  18  N.  Y.  79,  84;  Clifford  v. 
Ga.  454,  32  S.  E.  582  (189®)  ;  Fehl-  Dam,  81  Id.  52;  Svrords  v.  Edgar,  59 
hauer  v.  City  of  St.  Louis,  178  Mo.  Id.  34;  Clancy  v.  Byrne,  56  Id.  129; 
635,  77  S.  W.  843  (1903);  Miller  v.  Davenport  v.  Ruckman,  37  N.  Y. 
Fisher,  111  Md.  91,  73  Atl.  891  568;  Fish  v.  Dodge,  4  Den.  312; 
(1909);  Lusk  v.  Peek,  supra;  the  Anderson  v.  Dickie,  26  How.  Pr.  105; 
liability  of  landlord  rests  on  the  prin-  Perez  v.  Raband,  .76  Tex.  19i,  13 
ci pie  that  he  cannot  divest  himself  of  S.  W.  177,  7  L.  R.  A.  620  (1890i). 
social  duty  by  contract,  as  by  lease  See  §§  709',  709a,  post. 
( Eastman  v.  Amoskeag  Mfg.  Co.,  44  "  Not  othervpise  ( Ahern  v.  Steele, 
N.  H.  143,  82  Am.  Dec.  201;  while  115  N.  Y.  203,  22  N.  E.  193). 
that  of  tenant  rests  on  the  simple  "Then  he  is  (Sandford  v.  Clarke, 
principle  that  he  who  maintains  a  L.  R.  21  Q.  B.  Div.  398  [coal  hole] )  ; 
nuisance  is  as  guilty  as  he  who  but  not  otherwise  (Ahern  v.  Steele, 
creates  it  (Grogan  v.  Broadway  115  N.  Y.  203;  overruling  Rex  v. 
Foundry  Co.,  87  Me.  321.  (3)  For  Pedly,  1  Ad.  &  E.  827).  See  Gandy 
neglect  of  landlord  to  repair,  under  v.  Jubber,  5  Best  &  S.  78,  485,  re- 
covenant,  after  knowledge  or  notice  versed,  9  Id.  15 ;  Owings  v.  Jones,  9 
(Thum  V.  Rhodes,  12  Colo.  App.  245,  Md.  lOS.  In  Jessen  v.  Sweigert  (66 
55  Pao.  264  (1898);  Booth  v.  Merri-  Cal.  182),  a  landlord  was  held  re- 
man, 155  Mass.  521,  30  N.  E.  85  sponsible  for  an  insecure  awning 
(1898);  Dollard  v.  Roberts,  130  which  he  "suffered"  the  tenant  to 
N.  Y.  269^294,  29  N.  E.  104,  14  put  up.  See  §§  70i8,  709,  700a,  post. 
L.  R.  A.  238  (1891),  but  in  Schick  « Ahern  v.  Steele,  supra. 
V.  Fleischauer,  26  App.  Div.  210,  "Payne  v.  Rogers,  2  H.  Blacks. 
49  N.  Y.  Supp.  962,  it  is  said  that   350. 
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the  tenant  to  fall  into  decay,  whereby  a  stranger's  cattle 
stray  and  are  injured.*^  If  the  owner  of  land  constructs 
a  nuisance  (e.  g.,  an  unauthorized  excavation  underneath 
the  sidewalk  connecting  with  his  premises),  he  must,  at 
his  peril,  notwithstanding  a  demise  of  the  premises,  keep 
it  in  such  a  condition  as  that  the  safety  of  travelers  shall 
not  be  impaired  by  its  being  there.  And  the  tenant  of 
the  premises,  if  he  uses  and  enjoys  the  benefit  of  them, 
is  bound  to  the  same  vigilance.  Therefore,  where  one  is 
injured  by  falhng  into  a  coal  hole  underneath  the  side- 
walk in  front  of  the  premises,  by  reason  of  a  defective 
cover,  existing  when  the  premises  were  let,  being  left  un- 
fastened, he  has  his  remedy  against  the  owner  and 
the  tenant  jointly.^''  So  where  the  lease  reserved  to 
the  lessor  the  right  to  use  as  much  of  the  premises  as 
his  business  might  require,  it  was  held  that  the  lessor 
was  liable,  jointly  with  the  lessee,  for  injuries  to  the 
plaintiff  resulting  from  their  non-repair,  both  being 
in  its  joint  possession.*''  But  where,  during  the  term, 
the  tenant  has  surrendered  exclusive  possession  to  the 
landlord,  for  a  brief  period,  for  the  purpose  of  repair- 

^  Cheetham  v.   Hampson,   4  T.   R.  sanctioning  it  as  to  be  liable  for  an 

318;     Coupland    v.    Hardingham,     3  injury   sustained  by  a   passer-by   in 

Campb.    39'8;    Daniels    v.    Potter,    4  consequence     of     it     (Davenport     v. 

Carr.  &  P.  266;  Staple  v.  Spring,  10  Ruckman,   10  Bosw.  20i,  aflf'd,  37  N. 

Mass.    74.     The   lessee's   liability   is  Y.  568).     To  hold  a  lessee  liable  for 

not  affected  by  the  fact  that  he  had  injuries  due  to  an  original  structural 

not    convenanted    to    make    repairs  defect,   he   must   be   shown   to  have 

(Timlin  v.  Standard  Oil  Co.,  54  Hun,  had  notice  or  knowledge  of  the  de- 

44,  7  N.  y.  Supp.  158).     See  §  708,  feet  (Silver  v.  Missouri  Pac.  R.  Co., 

post.  101   Mo.   79,   13   S.  W.   410   [bridge 

"  Irvine    v.    Fowler   and   Wood,    5  piers  not  built  according  to  statutory 

Robertson,  482,  4  Id.   138,  aff'd,  51  requirements]).    Actual  notice,  how- 

N.  Y.  224;   Timlin  v.  Standard  Oil  ever  acquired,  is  enough    (Timlin  v. 

Co.,  54  Hun,  44,  7  N.  Y.  Supp.  158  Standard  Oil  Co.,  54  Hun,  44,  7  N. 

[fall    of    demised    building].      The  Y.  Supp.  158  [ruinous  wall]).     For 

landlord's   liability   was   affirmed   in  more    extended    discussion    of    land- 

Calder    v.    Smalley,    66    Iowa,    219.  lord's  liability  in  case  stated  in  text 

One   who   comes   into   possession    of  see  §§  708-9-9a-10,  notes,  post. 

premises,    attached    to   which    there  "Cannavan    v.    Conklin,    1    Daly, 

is    an   excavation   encroaching   upon  509. 
the  highway,  may  be  regarded  as  so 
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i.ng,  the  landlord  is  solely  responsible  for  the  con- 
sequences of  a  negligent  maintenance  of  the  premises 
during  the  interim ;  his  possession,  irrespective  of  owner- 
ship, being  the  ground  of  his  liability/*  The  tenant  of 
part  of  a  building,  not  personally  in  fault,  is  not  liable 
to  a  tenant  of  another  portion  of  the  same  building  for 
<lamages  resulting  from  the  defective  construction  of  the 
demised  premises,  or  from  the  insufficiency  of  a  fixture 
therein.*^  But  the  landlord  is  generally  liable  for  per- 
sonal injuries  from  a  failure  to  keep  such  portions  of 
the  building  as  remain  under  his  control  in  a  reasonably 
safe  condition,  as  where  only  offices,  rooms,  lofts  or 
apartments  are  let,  the  entrances,  halls,  stairways,  ele- 
vators, etc.,  remaining  under  the  landlord 's  control ;  ^" 
but  not  for  failure  to  keep  such  places  lighted  unless 
required  by  statute,  except  where  they  are  otherwise 
dangerous." 

^^ Leslie  v.  Pound,  4  Taunt.  649  (Indianapolis  Abattoir  Co.  v.  Tem- 
[unoovered  cellar-way  opening  on  perly,  159  Ind.  651,  64  N.  E.  906, 
highway].  In  Oxford  v.  Leathe,  95  Am.  St.  Eep.  330  (1902);  trip- 
165  Mass.  254,  43  N.  E.  92,  the  lease  ping  on  stair  carpet  with  hose  (Peil 
of  a  building  for  public  exhibition  v.  Reinhart,  147  N.  Y.  381,  27  N.  E. 
purposes  provided  that  the  lessor  1077,  12  L.  R.  A.  843  (1891);  de- 
should  take  charge  of  the  box  office  fective  roof  (Kneeland  v.  Beare,  II 
each  night  until  the  nightly  rental  N.  D.  233,  91  N.  W.  56  (1902);  un- 
was  paid.  Held,  that  lessor  was  safe  passageway  (Johnson  v.  Len- 
liable  to  one  who,  waiting  outside  beck,  etc.  Brewing  Co.,  72  Atl.  (N. 
for  the  doors  to  open,  was  injured  J.)  1 1 18  (1909);  dangerous  condi- 
by  a  structural  defect  in  the  build-  tion  of  yard  from  defective  fence 
ing.  along  edge  of  an  open  quarry  (Herdt 

"Eakin  v.  Brown,  I  E.  D.  Smith,  v.   Koenig,    107   Mo.   App.    589,    119 

36.     Owner   of  house  not  liable  for  S.  W.  56    ( 1909')  ;   defective  hallway 

unauthorized    and    improper    throw-  (Greenburg  v.  Man,  119  N.  Y.  Supp. 

ing   down   by   a   third    person   of    a  244     (1909);    elevator    operated    by 

chimney    securely   built    (Scullin   v.  landlord  in  use  by  tenants    (Rosen- 

Dolan,  4  Daly,  163.     Compare  Gray  berg  v.   Schoolherr,   90   N.   E.    1165, 

V.    Boston    Gaslight   Co.,    114   Mass.  confirming  101  N.  Y.  Supp.  505,  116 

149).  App.  Div.  289    (1909). 

™  Falling  of  fire  escape  (Gallagher        "  Halpin  v.   Townsend,   107   N.  Y. 

V.    Button,    73    Conn.'  172,    46    Atl.  683,  14  N.  E.  611;  Burgher  v.  Buck- 

819     (1900);     falling    of    signboard  tinkirck,  29  App.  Div.  342,  51  N.  Y. 

(Payne  v.  Irvin,  144  111.  482,  33  N.  Supp.  464. 
B.  756   (1893)  ;  leakage  of  gas  pipes 
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§  120a.  Railroads.  —  Railroad  franchises,  and  prop- 
erty acquired  thereunder,  inasmuch  as  they  are  largely 
intended  for  the  benefit  of  the  public,  stand  on  a  different 
footing  from  private  property,  in  respect  to  the  con- 
tinuing liability  of  the  owner  for  their  proper  condition 
and  management,  notwithstanding  their  alienation.  The 
principle  is  settled,  that  a  railroad  company  cannot 
escape  the  performance  of  any  duty  imposed  by  the  laws 
of  its  incorporation,  or  the  general  laws  of  the  State,  by 
voluntarily  surrendering  its  franchises  and  property  to 
another,  by  lease,  mortgage  or  otherwise,  without  the 
consent  of  the  legislature.^^  And  notwithstanding  the 
State 's  consent  to  such  alienation,  the  company  will  still 
continue  to  be  liable  for  injuries  to  third  persons,  by 
reason  of  its  failure  to  comply  with  a  statutory  require- 
ment, as  to  the  construction  of  its  road,  such  as  fencing 
its  track,  or  placing  suitable  cattle  guards  at  proper 
places.^^  But  for  injuries  sustained  in  the  operation  of 
the  road  by  the  lessee,  over  which  the  lessor  has  no  con- 
trol, the  lessee  is  solely  liable,^*  unless  the  lease  was 

°^  Thomas  v.  Railroad,  101  U.  S.  ciple,  of  course,  applies  to  other  pub- 
71;  Railroad  Company  v.  Brown,  17  lie  companies  (Quill  v.  Empire  State 
Wall.  445;  Pennsylvania  R.  Co.  v.  Tel.  Co.,  92  Hun,  545,  35  N.  Y.  Supp. 
St.  Louis,  etc.  R.  Co.,  118  U.  S.  309,  470  [telegraph  pole  in  highway]. 
6  S.  Ct.  1094;  Feital  v.  Middlesex  R.  "' Arrowsmith  v.  Nashville,  etc.  R. 
Co.,  109  Mass.  398;  Troy,  etc.  R.  Co.  Co.,  57  Fed.  165  [lessor  not  liable  to 
V.  Boston,  etc.  R.  Co.,  86  N.  Y.  107;  passenger];  Hayes  v.  Northern  Pac. 
Woodruff  V.  Erie  R.  Co.,  25  Hun,  R.  Co.,  20  C.  C.  A.  52,  74  Fed.  279 
246;  Ohio,  etc.  R.  Co.  v.  Dunbar,  20  [lessor  not  liable  to  lessee's  em- 
Ill.  623  [loss  of  goods] ;  Transporta-  ployee]  ;  Central,  etc.  R.  Co.  v.  Mor- 
tion  Co.  V.  Ullman,  89  Id.  244;  Cen-  ris,  68  Tex.  50,  3  S.  W.  457  [refusal 
tral  R.  Co.  v.  Morris,  68  Tex.  50,  3  of  facilities  for  shipping  freight] ; 
S.  W.  457  [lessee  refused  facilities  International,  etc.  R.  Co.  v.  Eckford, 
for  shipping  goods;  lessor  liable];  71  Tex.  274,  8  S.  W.  679  [injury  to 
Railroad  Co.  v.  Hambleton,  40  Ohio  passenger] ;  St.  Louis,  etc.  R.  Co.  v. 
St.  496  [changing  grade  of  city  Curl,  28  Kans.  622  [track  without 
street] ;  Rome,  etc.  R.  Co.  v.  Chas-  cattle  guards] ;  Whitney  v.  Atlantic, 
teen,  88  Ala.  591,  7  So.  94;  Acker  v.  etc.  R.  Co.,  44  Me.  362  [lack  of 
Alexandria,  etc.  R.  Co.,  84  Va.  648,  fence] ;  Fontaine  v.  Southern  Pac. 
5  S.  E.  688;  Ricketts  v.  Chesapeake,  R.  Co.,  54  Cal.  645  [same];  and 
etc.  R.  Co.,  33  W.  Va.  433,  10  S.  E.  cases  cited  under  §  445,  post. 
801  [injury  to  passenger].    The  prin-  "See  §  413,' post. 
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unauthorized,  in  which  case  both  lessor  and  lessee  are 
liable ;  ^°  the  latter,  his  servants  and  employees,  being  re- 
garded as  the  servants  and  agents  of  the  former.  In 
some  jurisdictions  it  has  been  held  that  an  authorized 
lease  impKes  the  exemption  of  the  lessor  from  the  torts 
of  the  lessee  or  licensee ; ''"  in  others  it  has  been  held  that 
no  such  exemption  would  exist,  unless  by  express  pro- 
vision to  that  effect."  It  has  also  been  held  that  the 
duty  owing  by  the  lessor  company  to  the  general  public 
is  entirely  distinct  from  that  due  by  it  to  the  employees 
of  the  lessee.^^ 

§  120b.  Receivers,     assignees     and     trustees.  —  Ee- 

ceivers,  assignees  and  trustees  of  a  railway  or  other  cor- 
poration appointed  by  the  court  and  charged  with  the 
operation  of  the  business  are  liable  as  such,  to  the  extent 
of  funds  in  their  hands,  within  the  limits  of  their  au- 
thority, for  their  own  and  their  employees'  negligence  in 

"^^  Pennsylvania   Co.   v.   Ellett,    132  St.  Rep.  806  (1888);  Nugent  v.  Bos- 

111.   654,  24  N.  E.   559   [collision  at  ton  &  M.  Ry.  Co.,  80'  Me.  62,  12  Atl. 

highway  crossing].     See  cases  cited  797,  6  Am.  St.  Rep.  151    (1888).     A 

under  §  413,  post.  suit    for    personal    injuries    may    be 

"Missouri  Pac.  Ry.  Co.  v.  Watts,  brought  against  either    (Mayfleld  v. 

63   Tex.   549    (1885).  Atlanta,  etc.  Ry.  Co.,  79  S.  C.  558, 

"Singleton  v.   South  W.   Ry.   Co.,  61  S.  E.  106   (1908);  see  Johnson  v. 

70     Ga.     464,     48     Am.     Rep.     574;  So.  Pac.  Ry.  Co.,  97  Pac.  520  ( 1908)  ; 

Chicago,   etc.   Ry.   v.   Hart,   209   111.  lessor  liable  to  same  extent  as  lessee 

414,   70  N.  E.   654,   66  L.  R.  A.   75  (Offner  v.  Erie,  etc.  Ry.  Co.,  140'  III. 

(1904).  App.  502  (1908)  ;  Booth  v.  St.  Louis, 

'"Willard  v.  Spartanburg,  etc.  Ry.  etc.  Ry.  Co.,  217  Mo.  710,  117  S.  W. 
Co.,  124  Fed.  796  (1903);  So.  Ry.  1094  (190«);  Parker  v.  N.  C.  Ry. 
Co.  V.  Sittason,  74  N.  E.  (Ind.  App.)  Co.,  150  N.  C.  433,  64  S.  E.  186 
898  (1904);  Muntz  v.  Algiers,  etc.  (190»);  Logan  v.  Atlanta,  etc.  Ry. 
Ry.  Co.,  supra.  See  White  on  Per-  Co.,  82  S.  C.  518,  64  S.  E.  515 
sonal  Injuries  on  Railroads,  §  235  ( 1909 )  ;  Rookard  v.  Atlanta,  etc.  Ry. 
and  notes;  Travis  v.  Kansas  City,  Co.,  65  S.  E.  (S.  C.)  1047  (190&). 
etc.  Ry.  Co.,  119  La.  489,  44  So.  274,  Where  locomotive  and  crew  were 
10  L.  R.  A.  (N.  S.)  1189  (1907);  permanently  engaged  in  doing  switch- 
Lee  V.  So.  Pac.  Ry.  Co.,  116  Cal.  97,  ing  service  for  another  concern,  it 
47  Pac.  932,  38  L.  R.  A.  71,  58  Am.  was  held  that  the  lessor  company 
St.  Rep.  110  (1897)  ;  East  Linn  Ry.  was  not  liable  (Sexton  v.  N.  Y.  Cent., 
Co.  v.  Culberson,  72  Tex.  375',  10  etc.  Ry.  Co.,  189  N.  Y.  518,  81  N.  E. 
S.  W.  706,  3  L.  R.  A.  567,  13  Am.  1175    (1907). 
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the  same  manner  as  the  corporation  itself  would  have 
been.  They  are  not  the  agents  of  the  company/"  however^ 
at  least  where  the  proceedings  are  involuntary,  but  the 
representatives  of  the  court,  holding  the  property  and 
operating  the  business  for  the  benefit  of  all  parties  in 
interest.  But  where  the  proceeding  is  against  the  lessee 
company,  in  possession,  alone,  the  lessor  company  re- 
mains liable  in  the  same  manner  and  to  the  same  extent 
as  it  would  have  been  had  no  such  proceeding  been  had."" 
Receivers  are  included  in  the  Federal  Safety  Appliance 
Act,  in  Federal  Employers'  Liability  Act  of  1908,  and 
in  State  statutes  of  like  character  generally. 

§  121.  Infants  and  lunatics.  —  Infants"  and  lunatics,"^ 

""A     railroad     company     may     be  N.  Y.   61    [assignee  in  bankruptcy], 

liable  as  a  carrier,  notwithstanding  In    Kain   v.    Smith,    80   N.    Y.    458, 

the   appointment   of  trustees   for   it,  reversing    11    Hun,    552,    defendants 

where  the  road  is  not  in  their  exclu-  assumed  management  of  property  in 

sive   possession   and   control,   to   the  addition   to  that   of   which   we   was 

exclusion    of    the    oificers    and    erri-  appointed    receiver.      Held,    he    was 

ployees    of    the    company    (Pennsyl-  personally  liable  for  its  mismanage- 

vania   R.    Co.   v.    Jones,    155   U.    S.  ment.      To    same    effect    Turner    v. 

333,  15  S.  Ct.  136).     The  fact  that  Hannibal,  etc.   K.   Co.,  74  Mo.  602; 

the  road  was  operated  at  the  time  of  Brockert  v.  Central  R.  Co.,  82  Iowa, 

the  injury,  by  trustees  named  in  the  369,   47   N.   W.    1026;    Howe   v.   St. 

company's   mortgage,   is   no   defense,  Clair,  8  Tex.  Civ.  App.  101,  27  S.  W. 

where    they   were    not    acting   under  80O;  and  other  cases  cited  in  Thomp- 

the  order  of  any  court    (Wisconsin  son  on  Corporations,  §§  6366,  7128, 

Cent.  R.  Co.  v.  Ross,  142  111.  9,  31  7148.    Harris  v.  Quincy,  etc.  Ry.  Co.„ 

N.  E.  412;  Lockhart  v.  Little  Rock,  124  Mo.  App.  45,  101  S.  W.  (1907)  ; 

etc.    R.    Co.,   40   Fed.    631;    Metz   v.  Parr    v.    Spartenburg,   etc.    Railway 

Buffalo,  etc.   Ry.   Co.,   58  N.  Y.   61,  Co.,  43  S.  C.  197,  20  S.  E.  1009,  49 

17  Am.  St.  Rep.  201;   St.  Louis,  etc.  Am.  St.  Rep.  826    (1895);    Pennsyl- 

Ry.  Co.  V.  Bricker,  65  Kans.  321,  69  vania,  etc.  R.  Co.  v.  Jones,  155  U.  S. 

Pac.  328    (1902);   Mo.,  etc.  Ry.  Co.  333,  15  Sup.  Ct.  136,  39  L.  Ed.  176 

v.  McFadden,  89  Tex.  138,  33  S.  W.  (1894). 

853    (1895).  "Campbell    v.     Stakes,     2    Wend. 

«°Metz  V.   Buffalo,  etc.   R.   Co.,  58  139;    Bullock  v.  Babcock,  3  Id.   391 


»*  Williams  v.  Hays,  143  N.  Y.  442,  Brown  v.  Howe,  9  Gray,   84   [bum- 

38  N.  E.  449  [negligent  order  of  ship-  ing    house]  ;    Beals    v.    See,    10    Pa. 

master];   Morse  v.  Crawford,  17  Vt.  St.    56;     Krom    v.    Schoonmaker,    3 

499   [killing  ox]  ;   Morain  v.  Devlin,  Barb.  647   [false  imprisonment]  ;   see 

132   Mass.    88    [nuisance];    Cross   v.  Williams   v.    Cameron,    26    Id.    172;. 

Kent,   32   Md.   581    [burning  barn];  Weaver  v.  Wood,  Hobart,  134. 
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witliout  regard  to  their  degree  of  incapacity,"^  are  liable, 
in  a  civil  action,  for  the  damage  caused  by  such  acts  of 
theirs  as  would,  in  sane  adults,  amount  to  a  tort,  of  either 
willful  wrong***  or  culpable  neghgence."^  This  liability 
rests,  not  upon  the  usual  principle  of  personal  fault  (for 
there  may  be  none),  but  upon  the  broad  ground  that, 
where  one  of  two  innocent  persons  must  bear  a  loss,  he 
must  bear  it  whose  act  caused  it.""  There  is  of  course 
no  liability  by  persons  non  compos,  or  children  without 
discretion,  where  intent  is  a  necessary  element  of  lia- 
bility, but  such  cases  are,  in  no  proper  sense,  cases  of 
negligence;  nor  can  liability  where  it  exists  extend  be- 
yond actual  damages. 

§  121a.  Married  women.  —  In  actions  for  negligence 
the  usual  common-law  presumption  obtains  as  in  criminal 
proceedings,  that  if  a  married  woman  commits  (a  tort  in 

["willful"  injury];  Green  v.  Burke,  Neal  v.  Gillett,  23  Conn.  437  [negli- 

23  Id.  490;  Wallace  v.  Morss,  5  Hill,  gence].     An  infant  as  the  owner  or 

391;   Conklin  v.  Thompson,  29  Barb,  occupant  of  lands  is  under  the  same 

218      [boy     of     fourteen     throwing  responsibility    as    any    other    person 

squib] ;    Fish  v.   Ferris,   5   Duer,   49  for  a  nuisance  or  for  the  negligent 

[overdriving  horse]  ;  Walley  v.  Holt,  use  or  management  of  the  property, 

35  Law  Times,  631  [same];  Burnard  although    he    may    have    a    general 

V.  Haggis,  14  C.  B.  N.  S.  45  [same] ;  guardian     (McCabe    v.    O'Connor,    4 

Huchting    v.    Engel,     17     Wis.    230  N.  Y.  App.  Div.  354,  38  N.  Y.  Supp. 

[child     under     seven     trespassing] ;  572   [dangerous  wall] ) . 


»=Neal  V.  Gillett,  23  Conn.  437;  ="  Williams  v.  Hays,  supra.  "A 
Huchting  v.  Engel,  17  Wis.  230  doubtful  application  of  a  doctrine 
[child  under  seven] ;  overruling  the  at  best  difficult  to  apply  and  honey- 
opinion  expressed  in  Wharton,  Negl.,  combed  with  exceptions"  (Watson 
§  88.  on    Damages    for    Personal    Injuries, 

"Most  of  the  cases  cited  belong  to  §    728.      See   also   Bigelow   on   Torts 

this  category.  (8th    ed.),    110;     Cooley    on    Torts, 

»=  Williams  v.  Hays,  143  N.  Y.  442,  §  99 ;  Street  on  Personal  Injuries  in 

38  N.  E.  449,  42  Am.  St.  Eep.  743,  Texas,    §§    94-95;     Karow    v.    Con- 

26  L.  R.  A.  153  (1894),  quoting  with  tinental    Ins.    Co.,    57    Wis.    56,    15 

approval  our  old  §  57,  in  which  we  N.    W.    27,    46    Am.    St.    Eep.    17; 

argued  this  point.     The  law  is  other-  Bindell   v.   Kenton   County  Ins.   Co., 

wise  held  in  New  Hampshire   (Stack  108  S.  W.   (Ky.),  325   (1908). 
V.  Cavanaugh,  30  Atl.    (N.  H.)   350. 
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the  presence  of  her  husband  it  is  presumed  to  be  by  his 
coercion,  and  that  he,  not  she,  is  liable.  But  as  respects 
her  liability  this  must  depend  on  the  evidence  in  the  par- 
ticular case.  "  The  true  view,"  says  Mr.  Bishop,  "  is 
that  when  the  husband  is  present  during  the  commission 
of  a  tort  by  the  wife,  whether  himself  actually  participat- 
ing in  it  or  not,  prima  facie,  the  wrong  shall  be  deemed 
his  alone;  but,  both  in  civil  and  criminal  causes,  this 
prima  facie  case  may  be  rebutted,  and  each  of  the  two 
may  be  deemed,  in  law,  the  doer  of  the  wrong,  the  same 
as  though  they  were  unmarried. ' '  "'^  Both  may  be  liable 
for  a  tort  committed  by  the  wife  in  the  husband's  ab- 
sence, if  done  at  his  instigation."'  But  as  regards  the 
liability  of  the  husband,  he  is  always  responsible  for  the 
wife's  torts,  as  at  common  law,""  unless  it  is  otherwise 
provided  by  statute. 

§  122.  Who  are  jointly  liable.  —  If  several  persons  are 
jointly  bound  to  perform  a  duty,  they  are  jointly  and 
severally  liable  for  omitting  to  perform  or  for  perform- 
ing it  negligently."*  Persons  who  co-operate  in  an  act 
directly  causing  injury  are  jointly  and  severally  liable 
for  its  consequences,  if  they  acted  in  concert,"  or  united 

"Bishop  Law  of  Married  Women,  be  had  to  the  laws  of  the  particular 

vol.   2,  par.  259;    citing  Marshall  v.  state. 

Oakes,  51  Me.  30S;  Warner  v.  Moran,  ^  Ferguson  v.  Kinnoull,  9  Clark  & 

60  Me.  227;  State  v.  Cleaves,  59  Me.  F.  251. 

298 ;    Carlton  v.  Heywood,  49  N.  H.  "  Kansas    City   v.    Slangstrom,    53 

314;     Simmons    v.    Brown,    5    R.    I.  Kans.    431,    36    Pac.    706    [city   and 

229';    Tobey  v.   Smith,   15   Gray  535.  private      corporation] ;      Elliott      v. 

And  in  case  of  a  joint  battery  citing  Field,    21    Colo.    378,    41    Pac.    504 

Roodcap  V.  Sipe,  6  Grot.  213;  Drury  [city  and  individual];   Brookville  v. 

V.    Dennis,    Yelv.    206.      See    also    4  Arthurs,  152  Pa.  St.  334,  25  Atl.  551 

Black.   463,  2  Dana,  237,  44  111.  42,  [borough  and  landowner]  ;  Holley  v. 

3  B.  &  A.  685,  4  Bing.    (N.  C.)    96.  Torrington,    63    Conn.    426,    28    Atl. 

■^  Handy  v.   Foley,   121   Mass.  259.  613   [borough  and  town].     In  Maine 

"'  McQueen  v.  Fulgam,  27  Tex.  464  and    Massachusetts,    a   town    is    not 

(1864);    Zeliff  v.   Jennings,   61   Tex.  liable  for  injuries  caused  by  defects 

458    (1884).     See  note  72  Am.  Dec.  in  the  highways,  arising  partly  from 

428.       The     subject     is     so     largely  the    negligence     of     the     town,     and 

affected   by   statute,   reference   must  partly  from  that  of  a  private  per- 
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in  causing  a  single  injury,  even  thougli  acting  independ- 
ently of  each  other."  Thus  the  proprietors  of  two  vehi- 
cles, both  of  which  are  managed  so  carelessly  as  to  injure 
a  third  person  by  their  collision,  are  jointly  liable  for 
the  damage  done,  although  in  no  way  connected  in  busi- 
ness together.''^  Two  municipal  corporations,  each  own- 
son  (Richards  v.  Enfield,  13  Gray,  [trains  in  collision];  Consol.  Ice 
344;  Rowell  v.  Lowell,  7  Id.  lOO;  Machine  Co.  v.  Keifer,  134  111.  481, 
Alger  V.  Lowell,  3  Allen,  402;  Sliep-  25  N.  E.  799  [owner  and  contractor] ; 
herd  v.  Chelsea,  4  Id.  113;  Moulton  Faren  v.  Sellers,  39  La.  Ann.  lOil, 
V.  Sanford,  51  Me.  127).  But  this  is  3  So.  363  [same];  Van  Winkle  v. 
on  the  special  ground  that  municipal  American  Steam  Boiler  Ins.  Co.,  52 
corporations  are  liable  in  such  cases  N.  J.  Law,  240,  19  Atl.  472  [in- 
only  by  force  of  the  statute,  and  that  spector  of  boiler] ;  Guille  v.  Swan, 
the  statute  does  not  cover  cases  of  19  Johns.  381;  see  Williams  v.  Shel- 
such  joint  negligence.  We  presume  don,  10  Wend.  654;  Hawksworth  v. 
that  the  third  party  in  fault  would  Thompson,  99  Mass.  77. 
be  held  liable  for  the  entire  damage  '^  Colegrove  v.  Harlem  R.  Co.,  6 
(see  Smith  v.  Smith,  2  Pick.  621;  Duer,  382,  20  N.  Y.  492;  Slater  v. 
McCahill  v.  Kipp,  2  E.  D.  Smith,  Mersereau,  64  N.  Y.  138;  Gray  v, 
413;  Powell  v.  Deveney,  3  Cush.  Pullen,  5  Best  &  S.  790;  see  Wabash, 
30O;  Mott  V.  Hudson  River  R.  Co.,  8  etc.  R.  Co.  v.  Shaeklet,  105  111.  364; 
Bosw.  345;  §  345,  post).  Where  an  Cuddy  v.  Horn,  46  Mich.  596,  10  N. 
injury  is  the  result  of  two  concurring  W.  32 ;  Schaefer  v.  Osterbrink,  67 
causes,  the  person  who  is  responsible  Wis.  495,  30  N.  W.  922.  All  per- 
for  one  of  these  causes  is  not  exempt  sons  who  aid  or  assist  in  creating 
because  the  person  who  is  responsible  and  maintaining  a  nuisance  are  liable 
for  the  other  may  be  equally  culpable  for  the  damages  ( Comminge  v. 
(Lake  v.  Milliken,  62  Me.  240;  Lane  Stevenson,  76  Tex.  642,  13  S.  W. 
V.  Atlantic  Works,  107  Mass.  104;  556).  So  held,  where  electric  wires. 
Booth  V.  Boston,  etc.  R.  Co.,  73  N.  Y.  maintained  concurrently  by  different 
38;  Harrison  v.  Great  Northern  R.  parties,  are  so  related  to  each  other 
Co.,  3  Hurlst.  &  C.  231).  Two  rail-  and  so  erected  that  one  is  likely  to 
road  companies,  jointly  maintaining  fall  across  the  other,  and  produce  de- 
a  bridge  over  a  stream,  are  jointly  struetive  consequences  (McKay  v. 
liable  for  the  consequences  of  an  Southern  Tel.  Co.,  Ill  Ala.  337,  19 
original  error  in  its  construction,  So.  695;  Southwestern  Tel.  Co.  v. 
whereby  ice  backs  up  and  destroys  a  Crank  [Tex.  Civ.  App.],  27  S.  W. 
bridge  above  (Covington  v.  United  38)  ;  and  where  live  electric  wires 
States,  etc.  R.  Co.,  8  N.  Y.  App.  Div.  became  entangled  through  the  fault 
223,  40  N.  Y.  Supp.  313).  s.  P.,  of  two  owners  (United  Electric  R. 
Lucas  v.  Pennsylvania  Co.,  120  Ind.  Co.  v.  Shelton,  89  Tenn.  423,  14 
20-5,  119  Id.  583,  21  N.  E.  972  [rail-  S.  W.  863). 

roads   jointly   maintaining   defective  "  Colegrove  v.  Harlem  R.   Co.,  20 

platform] ;    Chicago,    etc.    R.    Co.   v.  N.  Y.  492 ;  N.  Y.,  Phila.,  etc.  R.  Co. 

Ransom,    56    Kans.    559,    44   Pac.    6  v.  Cooper,  85  Va.  939,  9  S.  E.  321; 
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ing  half  a  bridge  uniting  their  territories,  are  both  liable 
for  its  neghgent  construction  or  management.'*  And  so 
the  owners  of  a  party  wall,  dividing  their  two  lots,  are 
jointly  liable  for  injuries  sustained  in  consequence  of  its 
falling,  through  decay  and  want  of  repair.'^  And,  where 
a  master  is  liable  for  the  tortious  negligence  of  his  ser- 
vant, the  latter  is  jointly  liable  with  him/"  In  all  these 
cases,  the  liabihty  is  several,  as  well  as  joint.  Any  one 
of  the  parties  in  fault  can,  therefore,  be  sued  alone,  and 
is  responsible  for  the  entire  damage."  Joint  negligence 
exists  where  two  or  more  persons  are  jointly  concerned 
in  the  negligence  causing  an  injury.  They  may  be  thus 
concerned  by  their  co-operating  or  acting  together,  or  by 
being  joint  enterprisers,  engaged  in  a  common  enterprise. 
The  definition  of  joint  tortfeasors  generally  applies. 
Concurrent,  as  distinguished  from  joint  negligence, 
arises  where  the  injury  is  proximately  caused  by  the  con- 
current wrongful  acts  or  omissions  of  two  or  more 
persons  acting  independently.     That  the  negligence  of 

Central  Pass.  R.  Co.  v.  Kuhn,  86  Ky.  court  refused  to  interfere   with  the 

578,  6  S.  W.  441;  Tompkins  v.  Clay,  verdict  on  plaintiff's  motion, 

etc.  E.  Co.,  66  Cal.  163;  Kansas,  etc.  '*  Weiserbeng    v.    Winneconne,    56 

E.    Co.    V.    Stoner,    49    Fed.    209,    4  Wis.  667,   14  N.  W.  871;   Lyman  v. 

U.  S.  App.  109,  1  C.  C.  A.  231.     And  Hampshire,   140  Mass.   311,  3  N.  E. 

where  A.  lent  a  wagon  to  B.  and  C,  211;    Brown    v.    Fairhaven,    47    Vt. 

who    each    furnished    a    horse,    and  386.     See  §  394,  post. 

then,    at    their    invitation,    A.    rode  '°  Klauder  v.  McGrath,  35  Pa.  St. 

with  them,   B.   driving,   it  was   held  128;    Tucker  v.   N.   Y.   Central,  etc. 

that  all  three  were  jointly  liable  for  E.  Co.,  124  N.  Y.  308,  26  N.  E.  916 

the  negligence  of  B.   in  driving  too  [fall  of  part  of  front  wall  of  three 

fast   (Bishop  v.  Ely,  9  Johns.  294).  buildings    owned    by    defendants    in 

To  the  same  effect  is  Davey  v.  Cham-  severalty;   all  liable], 

berlain,    4   Esp.    229.     In   Smith   v.  ™  Phelps   v.   Wait,    30   N.   Y.   78; 

Dobson    (3   Man.   &  Gr.   59),   plain-  Michael  v.  Alestree,  2  Levinz,   172; 

tiff's  barge  was  sunk  by  a  swell  in  Steel  v.  Lester,  L.  E.  3  C.  P.  Div. 

the   river,   caused  by  two   steamers,  121 ;     Campbell    v.    Portland    Sugar 

only  one  of  which  was  owned  by  the  Co.,  62  Me.   552;   Mayer  v.  Thomp- 

defendant.     The  jury  gave  a  verdict  son,  etc.  Bldg.  Co.,  104  Ala.  611,  16 

for    £20,    on   the   ground   that,   the  So.   620;    Green   v.   Berge,    105    Cal. 

total  damage  being   £80,  this  was  a  52,  3S  Pac.  539.     See  §  248,  post. 

fair   proportion   for   the   defendant's  "Kain   v.    Smith,    80   N.   Y.    458, 

share   in   the   transaction;    and   the  468;  Eoberts  v.  Johnson,  58  Id.  613; 
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another  person  than  the  defendant  contributes,  concurs 
or  co-operates  to  produce  the  injury  is  of  no  consequence. 
Both  are  ordinarily  liable."  And  unless  the  damage 
caused  by  each  is  clearly  separable,  permitting  the  dis- 
tinct assignment*  of  responsibility  to  each,  each  is  liable 
for  the  entire  damage.    The  degree  of  culpability  is  im- 

Lyman  V.  Hampshire,  140  Mass.  311 ;  (1907).  If  both  parties  are  negli- 
Hume  V.  Oldaere,  1  Stark.-  352,  and  gent,  that  one  is  responsible  between 
cases,  supra.  whose     negligence     and     the     injury 

™  Mine  owner  not  discharged  from  there  was  no  intervening  cause 
liability  for  neglect'  of  statutory  re-  (Smith  v.  Norfolk,  etc.  Ry.,  145  N.  C. 
quirement  because  there  was  another  &8,  58  S.  E.  799  ( 1908 ) .  Where 
concurrent  cause  of  injury  (Wil-  property  is  destroyed  by  concurrent 
mington  Star  Mining  Co.  v.  Pulton,  negligence  of  bailee  and  a  third 
205  U.  S.  60',  51  L.  Ed.  70-8,  27  S.  W.  party,  bailor  may  sue  either  or  both, 
412  (1907).  Negligence  not  excused  and  neither  can  interpose  as  defense 
because  concurring  with  Act  of  God  the  negligence  of  another  (Sea  Ins. 
(Quincy  G.  &  E.  Co.  v.  Schmidt,  123  Co.  v.  Vicksburg,  etc.  Ry.  Co.,  159 
111.  App.  647  (190fi);  Fledderman  Fed.  676,  86  C.  C.  A.  544  (190i8). 
V.  St.  L.  Trans.  Co.,  134  Mo.  App.  If  defendants  are  separate  tres- 
199,  113  S.  W.  1143  (1908)  ;  Brown  passers  and  not  joint,  they  cannot  be 
V.  West  Riverside  Coal  Co.,  120  N.  joined  (Breaux  Bridge  Lbr.  Co.  v. 
W.  (Iowa)  732  (1909).  Concurring  Hebert,  121  La.  188,  46  So.  206 
negligence  of  third  person  of  no  con-  ( 1908 ) .  Contributing  causes  are 
sequence,  if  the  injury  would  not  concurring  causes  where  both  were 
have  been  inflicted  but  for  defend-  necessary  to  produce  the  injury 
ant's  negligence  (Schell  v.  Town  of  (Welch  v.  Jackson,  etc.  Ry.,  154 
German  Flats,  104  N.  Y.  Supp.  116,  Mich.  399,  117  N.  W.  898  (1908). 
54  Misc.  Rep.  445  (1906);  Fledder-  Where  the  plaintiflf  is  in  doubt  which 
mann  v.  St.  Louis  Trans.  Co.,  supra,;  defendannt,  or  whether  both  defend- 
Krehmayer  v.  St.  Louis  Trans.  Co.,  ants  are  liable,  though  negligence  in- 
220  Mo.  639,  120  S.  W.  78  (1909).  dependent,  they  may  be  joined 
To  same  eflFect,  where  defendant's  (Keeley  v.  Great  Northern  Ry.  Co., 
negligence  concurs  with  mere  aeci-  139  Wis.  448,  121  N.  W.  167  (190S). 
dent  (111.  Cent.  Ry.  Co.  v.  Siler,  229  Presence  of  another  concurring 
111.  390,  82  N.  E.  362  ( 1907 )  ;  cause  does  not  preclude  action 
Birsch  v.  Citizens'  Elec.  Co.,  36  Mont,  against  defendant  whose  negligence 
574,  93  Pac.  940  ( 1908 ) .  That  there  was  an  efficient  cause  (Miller  v, 
were  other  concurring  causes  consti-  Kelly  Coal  Co.,  145  111.  App.  452; 
tutes  no  defense  (Miller  v.  Boston  s.  c,  88  N.  E.  196  (1909);  Beaning 
&  M.  Ry.  Co.,  83  N.  E.  (Mass.)  900  v.  South  Bend  Elec.  Co.,  90  N.  E. 
(1908).  Defendant  liable  only  for  (111.  App.)  786  (1910);  O'Brien  v. 
result  of  his  own  negligence,  and  not  J.  G.  White  &  Co.,  105  Me.  308,  74 
for  that  of  an  independent  concur-  Atl.  721  ( 1909 )  ;  Sweet  v.  Perkins, 
ring  cause  (Holmes  v.  Mo.  Pac.  Ry.  196  N.  Y.  482,  90  N.  E.  50  (190S). 
Co.,    207    Mo.    149,    105    S.   W.   624 
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material."  And  so  when  the  injury  is  the  result  of  the 
neglect  to  perform  a  common  duty.  Whether  charged 
"wdth  joint  or  concurrent  negligence  all  parties  contribut- 
ing to  produce  the  injury  by  their  responsible  acts  or 
omissions,  may,  at  the  option  of  plaintiff,  be  joined  as 
defendants  in  the  same  action.*" 

§  123.  Who  are  not  jointly  liable.  —  Persons  who  act 
separately,  each  causing  a  separate  injury,  cannot  be 
made  jointly  liable,  even  though  the  injuries  thus  com- 
mitted are  all  inflicted  at  one  time,  and  are  precisely 
similar  in  character.*"^    Thus  where  a  stream  is  polluted 

™Sec.    31    and    notes;    Cooley    on  Ky.    L.    Rep.    792,    111    S.    W.     356 

Torts,   (1st  ed.)   par.  684;  White  on  (1908);    Sea  Ins,   Co.   v.  Vicksburg, 

Personal  Inj.  on  Railroads,  §   1041;  etc.  Ry.  Co.,  159  Fed.  679;  Ferguson 

Beven  on  Negligence,  (3d  ed.)  par.  79;  v.    Truax,    110    N.    W.    (Wis.)    395 

29  Cyc.  487;   Slater  v.  Mersevan,  64  (1906);     Strauhal   v.   Asiatic   S.   S. 

N.  Y.   138;    Taylor  v.   Yonkers,   105  Co.,    85    Pae.     (Ore.)     230     (1906); 

N.  Y.  202;   San  Marcos  Elec.  Light,  Parmelee   Co.  v.   Wheelock,  224  111. 

etc.   Co.   V.   Compton,   48   Tex.   App.  194,  79  N.  E.  652   (1906).     The  au- 

587   [writ  of  error  refused]    (1908)  ;  thorities  are  not  in  harmony  on  the 

Chicago,    etc.    Ry.    Co.   v.   Marshall,  question  whether  a  joint  duty  is  a 

38    Ind.    App.    973,    75    N.    E.    973  prerequisite     to     a     joint     liability 

(1906);    Siegel-Cooper,    etc.    Co.    v.  (dinger's  Admx.  v.  Chesapeake,  etc. 

Trcka,   115   111.   App.   56;    Demarest  Ry.  Co.,  33  Ky.  L.  Rep.  86,  109  S.  W. 

V.  Forty-Second  St.,  etc.  Ry.  Co.,  104  315     (1908)      (Though    several    are 

App.  Div.  503,  93  N.  Y.  Supp.  663;  guilty  of  distinct  acts  of  negligence, 

Galveston,  etc.  Ry.   Co.  v.  Vollrath,  if  their  concurring  effect  is  to  pro- 

89  S.  W.    (Tex.  App.)    279    (1905);  duce  the  injury,  they  are  all  liable, 

Dunn  V.  Newberry,  86  S.  W.    (Tex.  the  action  being  to  recover  damages 

App.)   626  (1904)  ;  Oulighan  v.  But-  for  the  injury  and  not  for  the  acts). 

ler,    189   Mass.    207,    75    N.    E.    726  Mead  v.  Zang  Brewing  Co.,  43  Colo. 

(1905);    Memphis   Consol.   Gas.   Co.  1,  95  Pac.  284   (1908);   Stephens  v. 

V.  Creighton,   183  Fed.  552    (1910);  Louisiana  Long  Leaf  Lbr.  Co.,  47  So. 

Fliege   v.   Kansas,   etc.   Ry.    Co.,    82  (La.)    887    (1908). 

Kans.    147,    107    Pac.    555     (1910);  »^  Williams   v.   Sheldon,    10   Wend. 

Cummings   v.    Chicago,   etc.   R.    Co.,  654.     Where,  through  the  sole  negli- 

143  Wis.  175,  126  N.  W.  664  (1910)  ;  genee  of  one  of  two  persons  engaged 

Hughes  V.  Harbor,  etc.  Bldg.  Ass'n,  in  a  common  purpose,   an  injury  is 

131  App.  Div.  185,  115  N.  Y.  Supp.  done,  the  person  actually  the  cause 

320.  of  the  injury  is  alone  liable    (Boyd 

™  Martin    v.     Seaboard,    etc.    Ry.  v.  Insurance  Patrol,  113  Pa.  St.  269, 

Co.,    148   N.    C.   259,    61    S.    E.    625  22  Rep.  666).     But  several  trespass- 

(1908)  ;  Paducah  Tr.  Co.  v.  Sine,  33  ers,  if  a  part  of  the  same  transaction. 
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by  the  discharge  of  sewage  therein,  by  different  parties, 
each  from  his  own  premises,  and  each  acting  separately 
and  independently  of  the  others,  each  is  liable  to  the 
extent  of  the  injury  inflicted  only  by  him,  and  not  for  all 
the  injury  suffered  by  plaintiff.*^  So  separate  owners  of 
animals  cannot  at  common  law  be  made  jointly  liable  for 
different  injuries  committed  by  their  animals  respec- 
tively, though  all  happening  as  part  of  a  single  trans- 
action.^^ And  persons  who  separately  rent  different  por- 
tions of  a  single  building  are  not  jointly  liable  for  their 
negligent  use  of  the  premises.**  A  sheriff  and  his  pre- 
decessor in  office  cannot  be  made  jointly  liable  for  the 
loss  of  property  taken  or  held  by  either.'^ 


may  be  joined  as  trespass  vi  et  armis 
to  the  person,  trespass  to  property 
and  de  bonis  asportatis,  where  it  was 
charged  that  defendant  entered  plain- 
tiff's house,  assaulted  her,  and  car- 
ried away  her  goods  (Stowers  Furni- 
ture Co.  V.  Brake,  48  So.  (Ala.)  89 
(19'0S).  In  Pennsylvania  it  is  held 
that  a  municipality  cannot  be  joined 
with  one  charged  with  obstructing 
the  highway  (Wiest  v.  Electric  Tr. 
Co.,  200  Pa.  148,  49  Atl.  891,  58  L. 
E.  A.  666   (1901). 

'^Chipman  v.  Palmer,  77  N.  Y.  51. 
"  The  fact  that  it  is  difficult  to  sepa- 
rate the  injury  done  by  each  one  from 
the  others  furnishes  no  reason  for 
holding  that  one  tortfeasor  should 
1)6  liable  for  the  acts  of  others  with 
whom  he  is  not  acting  in  concert" 
(per  Miller,  J.,  lb.).  A  joint  judg- 
ment against  both  defendants  not 
sustained,  where  there  was  no  con- 
cert of  action  between  them,  nor  a 
concurrent  neglect  of  a  duty  com- 
mon to  both  (Chicago,  etc.  R.  Co. 
V.    Eolvink,    31    111.    App.    596;    see 


Independence  v.  Ott,  135  Mo.  301,  36 
S.  W.  624). 

'"  Auchmuty  v.  Ham,  1  Den.  495 ; 
Van  Steenburgh  v.  Tobias,  17  Wend. 
562. 

'*  Where  persons  occupy  the  same 
building,  and  have  each  the  privilege 
to  use  the  water  pipes  under  his 
own  right  of  use  or  occupation,  each 
is  held  responsible  only  for  damages 
resulting  from  negligence  on  his  ovni 
part;  and  neither  is  responsible  for 
the  negligence  of  the  others,  though 
they  may  be  jointly  liable  where 
their  right  is  joint  (Moore  v.  Goedel, 
7  Bosw.  591 ;  see  Eakin  v.  Brown,  1 
E.  D.  Smith,  36;  Payne  v.  Rogers, 
2  H.  Blacks.  349). 

°^New  Orleans  Ins.  Asso.  v.  Har- 
per, 32  La.  Ann.  1165.  A  deputy 
constable  levied  an  execution  upon 
the  goods  of  another  than  the  execu- 
tion debtor.  Held,  that  the  consta- 
ble, the  deputy  and  the  constable's 
sureties  could  not  be  joined  in  one 
action  for  the  tort  of  the  deputy 
(Hoge  V.  Raymond,  25  Eons.  665). 
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§  124.  No  common-law  remedy  for  injuries  causing 
death.  —  The  common  law  allowed  of  no  remedy,  by  way 
of  a  civil  action,  for  an  injury  causing  the  death  of  a 
human  being.^     Such  injury  must  necessarily  precede 

*A  private  criminal  action  was  another,  the  taking  of  his  life,  is 
allowed  in  cases  of  murder.  The  without  a  private  remedy "  ( Good- 
last  instance  of  this  kind  was  the  sell  v.  Hartford,  etc.  R.  Co.,  33  Conn, 
famous  case  of  Ashford  v.  Thornton  55 ) .  "  Since  it  is  now  established 
(1  Barn.  &  Aid.  405),  in  which  the  that  in  the  courts  of  the  United 
defendant  insisted  upon  his  right  to  States  no  action  at  law  can  be  main- 
trial  by  battle.  The  right  of  action  tained  for  such  a  wrong  [causing 
was  soon  afterward  taken  away  by  death],  in  the  absence  of  a  statute 
statute.  "  It  is  a  singular  fact  that  giving  the  right,  and  it  has  not  been 
by  the  common  law  the  greatest  in-  shown  that  the  maritime  law,  as  ac- 
jury  which  one  man  can  inflict  on  cepted  and  received  by  maritime 
[Law  of  Neg.     Vol.  1  —  21]         [321] 
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death ;  and  the  law  did  not  allow  any  cause  of  action  for 
an  injury  to  the  person  to  survive  him.  The  husband  or 
master  of  the  deceased  was  not  allowed  to  sue,  because 
tlie  only  damage  recognized  by  the  law  was  the  loss  of 
service  during  the  lifetime  of  the  servant ;  and  the  death 
of  the  servant,  therefore,  worked  no  injury  to  the  master 
of  which  the  law  could  take  notice.  And,  if  the  act  caus- 
ing death  amounted  to  a  felony,  the  general  rule  of  the 
common  law,  forbidding  any  civil  suit  upon  a  felony, 
would  alone  have  sufficed  to  exclude  a  claim  for  damages. 
Whatever  may  be  said  of  these  arguments,  the  conclu- 
sions thus  reached  formed  a  settled  doctrine  of  the  com- 
mon law.  No  one,  whether  as  executor,  master,  parent, 
husband,  wife,  or  child,  or  in  any  other  right  or  capacity, 
could  maintain  an  action  for  damages  on  account  of  the 
death  of  a  human  being.^ 

nations  generally,  has  established  a  gence.      All    the    decisions    in    cases 

diflferent  rule  for  the  government  of  where  an  executor  or   administrator 

courts     of     admiralty     from     those  sought  to  maintain  the  action  have 

which  govern  courts  of  law  in  mat-  been  one  way   (Whitford  v.  Panama 

ters  of  this  kind,  we  are  forced  to  R.  Co.,  23  N.  Y.  465,  aflf'g  3  Bosw. 

the   conclusion  that  no   such   action  67;     Crowley    v.     Panama    R.     Co., 

will  lie  in  the  United  States  courts,  30   Barb.    99;    Beach   v.    Bay    State 

under    the    general    maritime    law"  Steamboat  Co.,  30  Id.  433).     A  hus- 

(Waite,  C.  J.,  The  Harrisburgh,  119  band    cannot    sue    for   the    death    of 

U.   S.    199;    reaffirmed,   The   Alaska,  his    wife     (Green    v.    Hudson    River 

130  U.  S.  201,  9  S.  Ct.  461).  R.   Co.,   2   Abb.   Ct.   App.   277,   aff'g 

^The     earliest     reported     decision  28  Barb.  9;   Eden  v.  Lexington,  etc. 

upon  this  point  was  in  an  action  for  R.  Co.,  14  B.  Mon.  204;  Womack  v. 

the   battery   of  the   plaintiff's   wife.  Central  R.  Co.,  80  Ga.  132,  5  S.  E. 

"  whereby   she   died."      It  was   held  63 ;  Grosso  v.  Delaware,  etc.  R.  Co., 

that  the  right  of  action  was  merged  50  N.  J.  Law,  317,  13  Atl.  233),  nor 

in  the   felony    (Higgins  v.   Butcher,  a  wife  for  the  loss  of  her  husband 

Yelv.  89,  1  Brownl.  &  G.  205).     The  (Carey  v.  Berkshire  R.  Co.,  1  Cush. 

first   reported   case   of  negligence   in  475;    Palfrey    v.    Portland,    etc.    R. 

which  the  question  arose  was  before  Co.,  4  Allen,  55  Wyatt  v.  Williams, 

,  Lord  Ellenborough  (Baker  v.  Bolton,  43   N.   H.    102;    Hubgh  v.   New   Or- 

1   Campb.  493),  who  Instructed  the  leans,  etc.  R.  Co.,  6  La.  Ann.  496; 

jury  that  the  plaintiff,  who  sued  for  Herman    v.    New    Orleans,    etc.    R. 

the  loss  of  his  wife's  services,  could  Co.,    11    Id.    5;    State   v.   Baltimore, 

only  recover  for  his  loss  during  her  etc!  R.  Co.,  69  Md.  339,  17  Atl.  88), 

lifetime,     although    her    death    was  nor  a  parent  for  the  loss  of  his  child 

caused     by    the     defendant's     negli-  (Carey  v.  Berkshire  R.  Co.,  1  Cush. 
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§  125.  The  statutory  remedy.  —  The  multiplication  of 
fatal  accidents  in  later  times,  and  the  practical  impos- 
sibihty  of  securing  the  punishment  of  mere  carelessness 
by  means  of  criminal  proceedings,  induced  the  British 
legislature  to  interfere;  and,  by  the  statute  known  as 
"  Lord  Campbell's  Act,"  passed  in  1846,  a  remedy  by 
civil  action  was  given  to  the  personal  representative  of 
every  person  killed  by  the  fault  of  another,  and  leaving 
a  parent,  husband,  wife,  or  child.  Beginning  with  New 
York,  in  1847,  this  statute  has  been  in  substance  incor- 
porated into  the  legislation  of  every  American  State; 
the  points  of  difference  being  only  in  relation  to  the  per- 
sons by  whom  or  for  whose  benefit  the  action  may  be 
brought,  the  form  of  action  (which  in  some  cases  is  by 
indictment),  and  the  measure  of  damages.  Under  any  of 
these  statutes,  proof  of  death  by  the  defendant's  act  is 
not,  per  se,  enough  to  warrant  a  recovery.  There  must 
be  some  proof  of  the  defendant's-  wrongdoing  in  the 
matter.^  And  the  death  must  appear  to  be  the  proximate 
result  of  his  wrongful  act  or  neglect.* 

§  126.  The  English  statute  (Lord  Campbell's  act).— 

The  English  statute  after  which  our  own  statutes  are 

475;  Sherman  v.  Johnson,  58  Vt.  40;  whose  life  was  insured  by  the  plain- 
Sullivan  V.  Union  Pacific  R.  Co.,  1  tiff,  the  latter  sued  for  the  amount 
McCrary  C.  C.  301;  Sheffler  v.  Min-  of  the  policy  paid  by  it,  as  damages 
neapolis,  etc.  R.  Co.,  32  Minn.  125;  caused  to  it  by  defendant's  act.  The 
compare  Edgar  v.  Costello,  14  S.  C.  action  was  not  sustained. 
20),  nor  a  master  for  the  death  of  'Evans  v.  Newland,  34  Ind.  112. 
his  servant  ( Osborn  v.  Gillett,  L.  R.  *  Wagner  v.  Woolsey,  1  Heisk.  235 ; 
8  Exch.  88 ) .  Neither  can  any  one  Thompson  v.  Louisville,  etc.  R.  Co., 
maintain  an  action  for  any  indirect  91  Ala.  496,  8  So.  406;  Randall  v. 
loss  which  he  sustains  by  the  death  New  Orleans,  etc.  R.  Co.,  45  La. 
of  another  person,  such  for  example,  Ann.  778,  13  So.  166.  In  South  Caro- 
as  the  loss  which  an  insurer  of  the  Hna  the  statute  is  held  to  create  a 
life  sustains  by  that  event  (Conn,  new  cause  of  action  (Osteen  v. 
Life  Ins.  Co.  v.  New  Haven  R.  Co.,  Southern  Ry.  Co.,  76  S.  C.  368,  57 
25  Conn.  265;  see  §  115,  note  6,  S.  E.  106  (1907).  To  the  same  ef- 
ante).  In  Mobile  Life  Ins.  Co.  v.  feet  in  Indiana,  see  Wabash  R.  Co. 
Brame,  95  U.  S.  754,  the  defendant  v.  Hassett,  83  N.  E.  705  (1908). 
having     willfully     killed     a     person  But  in  the  District  of  Columbia  it 
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largely  modeled,  is  as  follows :  ' '  Whensoever  the  death 
of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  default  is  such  as  would 
(if  death  had  not  ensued)  have  entitled  the  party  injured 
to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the  person  who 
would  have  been  liable  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount 
in  law  to  felony. ' '  ° 

§  127.  Constitutional  provisions.  —  New  York,  Okla- 
homa, Pennsylvania,  Utah,  Kentucky,  Mississippi  and 
Wyoming  by  their  constitutions  declare  that  the  right 
of  action  for  damages  for  injuries  resulting  in  death 
shall  never  be  abrogated,  and  the  amount  recoverable 
shall  not  be  limited  by  statute.  The  Texas  Constitution  ° 
gives  a  right  of  action  for  exemplary  damages  for 
"  homicide  through  willful  act  or  omission,  or  gross 
neghgence."  And  by  the  constitution  of  Mississippi,  it 
is  declared  that  "  where  death  ensues  from  any  injury 
to  employees,  the  legal  or  personal  representatives  of  the 
person  injured  shall  have  the  same  right  and  remedies  as 
are  allowed  by  law  to  such  representatives  of  other 
persons."^ 

§  128.  State  statutes,  "  Injuries  resulting  in  death  " 
or  ' '  Death  by  wrongful  act. ' '  —  The  legislatures  of  the 
several  States  are  not  uniform  in  their  enactments  as  to 
whether  or  hot  punitive  or  exemplary  damages  are  re- 
is  said  the  statute  only  removes  a  fit,  the  action  might  be  brought, 
common-law  obstacle  to  recovery  "  Art.  16,  §  26.  See  Winnt  v.  In- 
( Moore  v.  Pywell,  29  App.  D.  C.  ternational,  etc.  R.  Co.,  74  Tex.  32, 
312,  9  L.  E.  A.  (N.  S.)  1078  (1907).    11  S.  W.  907  (1889)  ;  Ritz  v.  Austin, 

"9   &   10  Vict.,   c.   xciii,   §    1.     In    1  Tex.  Civ.  App.  455,  20  S.  W.  1029 
1864,  27  and  28  Vict,  xev,  the  stat-     (1892). 
ute  was  amended  in  respect  to  the       '  Const.  1890,  §  193. 
parties  by  whom,  or  for  whose  bene- 
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coverable  under  their  acts;  but,  of  course,  only  sucIl 
rights  can  be  enforced  as  the  statutes  provide.  The 
amount  recoverable  is  fixed  by  the  statutes  of  some 
States.  Expressions  frequently  used  are  ' '  such  damages 
as  may  be  fair  and  just,"  or  "  such  damages  as  the  jury 
may  assess."  Of  the  States  fixing  a  maximum  recovery 
in  case  of  death,  that  of  Massachusetts  is  the  lowest, 
$4,000,  though  the  sum  may  be  $5,000  if  there  was  con- 
scious suffering  prior  to  the  death.  Porto  Eico  has  a 
limit  of  $3,000.  The  largest-  limit  named  is  $10,000, 
which  is  fixed  by  the  laws  of  the  District  of  Columbia, 
Illinois,  Indiana,  Kansas,  Missouri,  Ohio,  Virginia,  West 
Virginia,  and  Wisconsin.  In  Oregon  the  amount  recover- 
able is  limited  to  $7,500  and  in  New  Hampshire  to  $7,000. 
Arizona,  Colorado,  Connecticut,  Maine,  Minnesota,  and 
Wyoming  limit  recovery  to  a  maximum  of  $5,000.  In 
the  other  States  no  sum  is  named.  The  time  within  which 
the  action  must  be  brought  is  generally  fixed,  ranging 
from  six  months  in  Porto  Eico  to  three  years  in  Mon- 
tana. Sixteen  States  have  a  limitation  of  one  year  and 
twenty-five  of  two  years.  Persons  properly  classifiable 
as  beneficiaries  must  be  found  to  bring  the  action,  the 
persons  so  named  by  the  English  act  being  the  wife,  hus- 
band, parent  or  child  of  the  deceased  person.  In  most 
States,  however,  the  use  of  the  words  "  personal  repre- 
sentatives "  implies  a  less  restricted  class  of  bene- 
ficiaries, though  the  action  is  for  the  benefit  of  the  heirs, 
and  the  amount  recovered  is  in  most  instances  not  liable 
for  the  debts  of  the  decedent.^ 

The  statutes  of  the  several  States  and  the  decisions 
upon  them  are  embraced  in  the  Appendix. 

§§  129  and  130.  —  (Omitted.) 

§  131.  Action;  when  brought  where  injury  occurred. — 
These  statutes  are  not  to  be  construed  as  giving  a  right 

Tor  statute  of  U.  S.,  see  Employers'  Liability  Act  of  1908,  Appendix. 
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of  action  upon  injuries  which  occur  outside  of  the  juris- 
diction of  the  State  enacting  the  statute,  and  in  a  terri- 
tory where  no  such  rule  of  law  prevails.'  Being  contrary 
to  the  common  law,  it  will  not  be  presumed  that  similar 
statutes  exist  elsewhere ;  ^°  and  therefore  an  action  of  this 
kind  cannot  be  maintained,  if  the  fatal  injury  occurred 
outside  of  the  jurisdiction  of  the  State  in  which  the  stat- 
ute relied  upon  was  enacted.  The  complaint,  in  such  an 
action,  ought  to  show  affirmatively  that  the  injury  oc- 
curred within  a  territory  where  the  law  gives  the  remedy 
in  such  cases ;  and  it  states  no  cause  of  action,  if  it  leaves 
this  in  doubt ; "  much  more,  if  it  shows  that  the  injury 
occurred  outside  of  the  State,  without  averring  a  law  in 
that  place,  giving  a  remedy."  It  makes  no  difference  in 
this  respect  that  both  parties  to  the  injury  were  citizens 
of  the  State  by  which  the  statute  was  enacted,  or  that  the 
wrongdoer  was  a  corporation  chartered  by  that  State,^' 
or  that  the  injury  was  caused  by  breach  of  a  contract  en- 

'Debevoise  v.  N.  Y.,  Lake  Erie,  16  N.  W.  351;  s.  p.,  applied  to  ac- 
etc.  R.  Co.,  98  N.  Y.  377;  Whitford  tions,  under  foreign  statutes,  for  in- 
V.  Panama  R.  Co.,  23  Id.  465  [injury  juries  not  resulting  in  death;  Njus 
in  New  Granada] ;  Crowley  v.  Pan-  v.  Chicago,  etc.  E.  Co.,  47  Minn.  92, 
ama  R.  Co.,  30  Barb.  99;  Beach  v.  49  N.  W.  527;  Alexander  v.  Penn- 
Bay  State  Steamboat  Co.,  30  Id.  433 ;  sylvania  Co.,  48  Ohio  St.  623,  30 
Vanderwerken  v.  New  Haven  R.  Co.,  N.  E.  69;  Alabama,  etc.  E.  Co.  v. 
27  Id.  244;  State  v.  Pittsburgh,  Fulghum,  87  Ga.  263,  13  S.  E.  649. 
etc.  R.  Co.,  45  Id.  41 ;  Selma,  etc.  ^°  Debevoise  v.  N.  Y.,  Lake  Erie, 
R.  Co.  V.  Lacy,  43  Ga.  461 ;  Wood-  etc.  R.  Co.,  98  N.  Y.  377 ;  Armstrong 
ard  V.  Michigan,  etc.  R.  Co.,  10  Ohio  v.  Beadle,  5  Sawy.  484,  and  cases  un- 
St.    121 ;    Hover  v.   Pennsylvania  R.    der  last  note. 

Co.,  25  Id.  667;  Nashville,  etc.  R.  "Beach  v.  Bay  State  St.  Co.,  30 
Co.  V.  Eakin,  6  Coldw.  582;  McCar-    Barb.  433. 

thy  V.  Chicago,  etc.  R.  Co.,  18  Kans.  ^  Debevoise  v.  N.  Y.,  Lake  Erie, 
46;  Willis  v.  Mo.  Pacific  R.  Co.,  61  etc.  R.  Co.,  98  N.  Y.  377;  Kahl  v. 
Tex.  432;  Belt  v.  Gulf,  etc.  R.  Co.,  4  Memphis,  etc.  R.  Co.,  96  Ala.  337, 
Tex.  Civ.  App.  231,  22  S.  W.  1062  10  So.  661;  Jackson  v.  Pittsburgh, 
[text  quoted  and  followed] ;  Ala-  etc.  E.  Co.,  140  Ind.  241,  39  N.  E. 
bama,  etc.  R.  Co.  v.  Carroll,  97  Ala.    663. 

126,  11  So.  803;  Herrick  v.  Minne-  "Whitford  v.  Panama  R.  Co.,  23 
apolis,  etc.  R.  Co.,  31  Minn.  11;  Hyde  N.  Y.  465,  3  Bosw.  67;  Crowley  v. 
V.  Wabash,  etc.  R.  Co.,  61  la.  441,    Panama  R.  Co.,  30  Barb.  99. 
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tered  into  in  that  State,^*  or  (except  in  MicMgan")  that 
the  decedent  was  brought  into  the  State  while  living.^" 
But  if  the  injury  happened  at  sea,  the  statutory  action 
mil  lie,  if  the  vessel  was  at  the  time  within  the  maritime 
jurisdiction  of  a  State  having  such  a  statute,"  or  if  the 
vessel  was  duly  registered  there/* 

§  132.  Actions;  when  may  be  brought  in  another 
State.  —  If  such  an  action  is  authorized  by  the  law  of 
the  State  where  injury  occurred,  it  may  be  brought  in 
any  State  having  a  substantially  similar  law ;  ^^  unless 


"  Cases  under  last  note.  In  Belt  v. 
Gulf,  etc.  R.  Co.,  4  Tex.  Civ.  App. 
231,  22  S.  W.  1062,  the  injuries  caus- 
ing death  were  inflicted  in  the  In- 
dian Territory  by  decedent's  fellow 
servant;  both  were  employed  in 
Texas  by  the  defendant,  which  was 
chartered  in  Texas,  and  the  road  was 
operated  by  orders  issued  from  offices 
in  that  State.  Held,  nevertheless, 
an  action  could  not  be  maintained 
for  the  death  in  Texas,  upon  a  dis- 
similar statute  of  the  Indian  Terri- 
tory. 

*°  In  Michigan,  the  statute  provides 
that  though  the  injury  was  inflicted 
on  the  high  seas  or  in  any  other  navi- 
gable waters,  or  on  land  without  the 
State,  yet  if  the  injured  person  died 
within  the  State,  in  consequence  of 
such  injury,  the  criminal  offense 
may  be  prosecuted  in  the  State 
(Howell's  Stat.,  1882,  §  9420). 

"  Needham  v.  Grand  Trunk  R.  Co., 
38  Vt.  294;  De  Ham  v.  Mexican  R. 
Co.,  22  S.  W.  (Tex.  App.)  249  [in- 
jury occurred  in  Mexico,  which  gives 
no  such  remedy!. 

"Mahler  v.  Norwich,  etc.  Tr.  Co., 
35  N.  Y.  352.  In  that  case,  the  in- 
jury occurred  on  a  sloop,  sunk  by  a 
collision  in  Long  Island  Sound,  within 
a  short  distance  of  the  New  York 
shore.     Held   (rev'g  45   Barb.  226), 


that  the  State  court  had  jurisdiction, 
as  the  sound  was  a  mere  inland  arm 
of  the  sea.  New  York  courts  will  en- 
tertain an  action  for  death  caused  on 
board  a  British  ship  on  the  high 
seas,  founded  on  the  English  statute 
( Cavanagh  v.  Ocean  Steam  Nav.  Co. 
[Sp.  T.],  13  N.  Y.  Supp.  540,  19  Civ. 
Pro.  R.  391),  or  on  board  a  vessel 
lying  in  a  foreign  port  not  more  than 
two  miles  from  shore,  provided  such 
death  is  actionable  by  the  law  of  the 
foreign  country  (Geoghegan  v.  Atlas 
S.  S.  Co.  [Com.  PI.],  3  Misc.  224, 
22  N.  Y.  Supp.  749). 

"So  held  in  England  (The  Ex- 
plorer, L.  R.  3  Adm.  289),  and  in 
New  York  (McDonald  v.  Mallory,  77 
N.  Y.  546).  There  the  injury  occur- 
red on  a  New  York  registered 
steamer,  on  a  voyage  to  Galveston. 
Held,  that  an  action  would  lie  under 
the  statute  in  New  York.  "  The 
locus  in  quo  was  not  within  the 
actual  territorial  limits  of  any  State 
or  nation,  nor  was  it  subject  to  the 
laws  of  any  government,  unless  the 
rule  which  exists  from  necessity  is 
applied,  that  every  vessel  on  the  high 
seas  is  constructively  a  part  of  the 
territory  of  the  nation  to  which  she 
belongs,  and  its  laws  are  operative 
on  board  of  her  "   ( per  Rapallo,  J. ) . 

"Texas,    etc.   E.    Co.   v.   Cox,    145 
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prohibited  by  statute  of  the  State  where  brought,  as  in 


U.  S.  593,  12  S.  Ct.  905;  West- 
ern, etc.  Ky.  V.  Strong,  52  Ga.  461 ; 
So.  Carolina  R.  Co.  v.  Nix,  68  Id. 
572;  Hanna  v.  Grand  Trunk  Ry.  Co., 
41  111.  App.  116  (Illinois  action  en- 
tertained on  the  Canadian  statute, 
the  "  policy  of  the  statutes  of  both 
being  the  same  ")  ;  Burns  v.  Grand 
Rapids,  etc.  R.  Co.,  113  Ind.  169,  15 
N.  E.  230;  Cincinnati,  etc.  Ry.  Co.  v. 
McMullen,  117  Ind.  439;  Morris  v. 
Chicago,  etc.  Ry.,  65  Iowa,  727; 
Bruce  v.  Cincinnati,  etc.  Ry.  Co.,  83 
Ky.  174;  Wooden  v.  Western,  etc. 
Ry.  Co.,  126  N.  Y.  10,  26  N.  E.  1050'; 
Leonard  v.  Columbia  Nav.  Co.,  84 
N.  Y.  48;  Debevoise  v.  N.  Y.,  Lake 
Erie,  etc.  R.  Co.,  98  Id.  377,  50  Am. 
Rep.  683;  Nashville,  etc.  Ry.  Co.  v. 
Sprayberry,  9  Heisk.  (Tenn.)  852; 
Nelson  v.  Chesapeake,  etc.  R.  Co.,  88 
Va.  971.  Since  the  right  of  action 
in  Arkansas  is  so  dissimilar  to  that 
in  Texas,  the  Texas  courts  will  not 
undertake  to  enforce  a  cause  of 
action  arising  under  the  Arkansas 
statute  (St.  Louis,  etc.  R.  Co.  v.  Mc- 
Cwmick,  71  Tex.  660,  9  S.  W.  540; 
Keep  V.  Nat.  Tube  Co.,  154  Fed.  121 
(190'7).  Courts  will  enforce  in  such 
actions  the  statutes  of  another  State 
unless  contrary  to  tlie  public  policy 
of  their  own  State  IChristensen  v. 
Florentine  Pulp  Co.,  92  Pac.  (Nev.) 
210  (1907).  In  Illinois  by  an 
amendment  of  1903  it  is  provided, 
"  that  no  action  shall  be  brought  or 
presented  in  this  State  to  recover 
damages  for  a,  death  occurring  out- 
side of  this  State."  This  has  been 
construed  to  prohibit  the  enforce- 
ment of  the  death  statute  of  another 
State  (Stephen  v.  111.  Cent.  Ry.,  128 
111.  App.  90  ( 1906 ) .  But  not  to  pro- 
hibit jurisdiction  in  Illinois  where 
the  wrongful  act  occurred  in  that 
State,  though  the  injured  party  died 


in  Indiana  ( Crane  v.  Chicago,  etc. 
Ry.  Co.,  233  111.  259,  84  N.  E.  222 
(1908).  With  singular  liberality  it 
is  held  that  such  an  action  may  be 
maintained  in  Indiana  to  enforce  the 
Illinois  statute,  notwithstanding  this 
act  (Wabash  Ry.  Co.  v.  Hassett,  83 
N.  E.  (Ind.)  70'5  (1908).  Suit  will 
only  lie,  where  the  cause  of  action 
arose  in  another  State,  when  action 
could  be  maintained  there  (Gurof- 
sky  V.  Lehigh  Valley  Ry.  Co.,  106 
N.  Y.  Supp.  514,  121  App.  Div.  126 
( 1907 )  ;  and  must  be  brought  in  the 
names  of  the  persons  to  whom  the 
right  of  action  is  given  by  statute 
in  the  State  where  it  [the  injury] 
occurred  (Hoodmacher  v.  Lehigh 
Valley  Ey.  Co.,  218  Pa.  21,  66  Atl. 
975;  Le  Bar  v.  New  Yoric,  etc.  Ry. 
Co.,  218  Pa.  266,  67  Atl.  413  (190i7). 
In  Arkansas  to  enforce  the  Missouri 
statute  of  1899  (Ann.  St.  1908, 
p.  1644)  ;  St.  Louis,  etc.  Ey.  v.  Mc- 
Namara,  91  Ark.  515,  122  S.  W.  102 
(190S);  and  for  injury  inflicted  in 
the  Indian  Territory  (St.  Louis,  etc. 
Ry.  v.  Gorman,  122  S.  W.  (Sup.  Ct. 
Ark.)  116  (1909).  In  Missouri  un- 
der the  Kansas  statute  (Newlin  v. 
St.  Louis,  etc.  Ey.,  121  S.  W.  (Mo.) 
125  (1909);  Piles  v.  Mo.  Pac.  Ry. 
Co.,  125  S.  W.  (Mo.)  553  (1910).  In 
New  York  for  death  caused  in  Can- 
ada (Johnson  v.  Phenix  Bridge  Co., 
197  N.  Y.  316,  90  N.  E.  953  ( 1910) . 
In  Georgia  to  enforce  the  Alabama 
statute  (Code  1896,  §  27;  So.  Ry. 
Co.  v.  Decker,  5  Ga.  App.  21,  62 
S.  E.  678  (19'0«).  In  Massachusetts 
on  the  New  York  and  Connecticut 
statutes  (Chandler  v.  New  Haven, 
etc.  E.  Co.,  159  Mass.  589,  35  N.  E. 
89,  and  Higgins  v.  Cent.,  etc.  Ey.  Co., 
infra;  Walsh  v.  Boston,  etc.  Ey.  Co., 
201  Mass.  527,  88  N.  E.  12  (1909). 
In   Texas   on  the   Tennessee   statute 
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Illinois,  or  tlie  statute  sought  to  be  enforced  is  penal  in 
its  nature,'"  or  contrary  to  the  public  policy  of  the  State, 
to  abstract  justice  or  pure  morality.'^  The  rationale  of 
the  rule  allowing  recovery  in  such  cases  is  the  exercise 
of  comity  and  the  promotion  of  justice. 

§  132a.  State  statutes  enforceable  in  the  Federal 
courts.  —  The  Federal  courts  exercise  an  even  greater 
liberality  in  the  enforcement  of  State  statutes  than  has 
been  shown  by  some,  at  least,  of  the  State  courts.  It 
has  been  said  the  general  doctrine  established  is  that  lia- 
bility is  enforceable  in  the  Federal  forum,  having  juris- 
diction of  the  subject-matter  and  the  parties,  whenever 
"  a  right  of  action  has  become  fixed  and  a  legal  liability 
incurred. ' '  '^  Indeed,  in  the  case  last  cited,  the  con- 
sideration, whether  "  the  statute  of  the  State  in  which 
the  cause  of  action  arose  is  in  substance  inconsistent  with 
the  statutes  and  public  policy  of  the  State  in  which  the 
right  of  action  is  sought  to  be  enforced,"  was  expressly 
pretermitted  on  the  ground  of  its  immateriality.  The 
jurisdiction  of  the  Federal  courts  in  such  case  is  not,  it 
has  been  said,  limited  by  a  proviso  in  the  State  statute 

(St.  Louis,  etc.  Ry.  Co.  v.  Sizemore,  a,  railroad  company  may  be  punished 

116  S.  W.    (Tex.  App.)    403    (1909).  by  a  fine  or  "assessed"  for  damages 

The   statutes   of  West  Virginia   and  for  negligently  causing  death.    Being 

the  District  of  Columbia  will  not  be  penal,  no  action  will  lie  upon  it  in 

enforced  in  Maryland  on  account  of  Ehode  Island    ( O'Reilly  v.   N.   Y.   & 

essential    differences    (Ash   v.   Balti-  New  England  R.   Co.,   16  R.  I.   388, 

more  &  O.  Ry.  Co.,  72  Md.  144,   19  17  Atl.  906)   or  Vermont  (Adams  v. 

Atl.     643,     20     Am.     St.     Rep.     461  Fitchburg  R.  Co.,  67  Vt.  76,  30  Atl. 

(1890);   Darenberg  v.  Harris  et  at,  687). 

72  Atl.    (Md.)    81    (1909).     In  Neio  ^ Higgins  v.  Central,  etc.  Ry.  Co., 

York  it  has  been  held  that  where  the  155  Mass.  176,  29  N.  E.  574   (1892). 

injury  was  inflicted  in  another  State  "^Larussi  v.  Missouri  Pac.  Ry.  Co., 

and    all    the    parties    are    now    resi-  155  Fed.  654;   s.  c.    (C.  C.  A.),  161 

dents,   though   the   defendant   has   a  Fed.  66   (1908).     See,  also,  Chicago, 

small  amount  of  property  within  the  etc.  R.  Co.  v.  Whitton,  13  Wall.  270; 

State,    the    action   will   not   be    sus-  American    Steamboat   Co.   v.    Chase, 

tained   (Pietravoia  v.  N.  J.,  etc.  Ry.  16  Id.  522;   Harper  v.  Norfolk,  etc. 

Co.,   116  N.  Y.  Supp.  249,  131  App.  R.  Co.,  36  Fed.  102;  Goff  v.  Norfolk, 

Div.   829    (1909).  etc.  R.  Co.,  36  Id.  299. 
"By  Mass.   St.    (ch.    112,   §   212) 
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that  the  damages  are  recoverable  in  the  State  courts 
only.^^ 

§  133.  Who  may  bring  action.  —  The  action,  is  to  be 

brought  by  the  party  to  whom  the  right  of  action  is 
given  by  the  statute.  It  is  not  thought  of  sufficient  gen- 
eral interest  to  give,  in  this  place,  the  diverse  provisions 
of  the  several  State  statutes  which  designate  the  par- 
ticular persons,  or  class  of  persons,  to  whom  the  right 
of  action  is  given.  The  statutes  are  given  in  full  in  the 
appendix,  together  with  the  construction  of  the  courts 
where  enacted.  In  general,  it  may  be  said  that  most  of 
the  States  give  the  right  of  action  to  the  decedent's  per- 
sonal representatives,  i.  e.,  the  executor  of  his  will  or  the 
administrator  of  his  goods,  etc. ;  ^^  while  in  others  it  is 
given  to  his  legal  representatives,  or  else  directly  to  the 
person  or  persons  for  whose  benefit  the  remedy  is 
afforded. 

§  134.  For  whose  benefit  action  may  be  brought. — 

These  statutes  are  not  designed  for  the  benefit  of  cred- 

^  Chicago,  etc.  Ry.  Co.  v.  Whitlow,  The  Ward,  23  Id.  900;  Texas  &  Pae. 
13  Wall.  270;  American  Steamboat  Ry.  Co.  v.  Cox,  145  U.  S.  563-606, 
Co.  V.  Chase,  16  Id.  522;  Harper  v.  12  Sup.  Ct.  906,  36  Law  Ed.  829 
Norfolk,  etc.  Ry.  Co.,  36  Fed.  102 ;  ( 1892 )  ;  Dennick  v.  Central  Ey.  Co., 
Goflf  V.  Norfolk,  etc.  E.  Co.,  36  Fed.  103  U.  S.  11  (1880)  ;  Northern  Pae. 
29'9 ;  Weaver  v.  Baltimore,  etc.  R.  Ey.  Co.  v.  Eabcock,  154  U.  S.  190,  14 
Co.,  21  D.  C.  499'.  The  proviso  of  Sup.  Ct.  978  (1893). 
the  Wisconsin  statute,  §  4255,  requir-  ^  This  is  the  meaning  of  statutes 
ing  an  action  under  it  to  be  brought  giving  "  personal  representatives '' 
in  a  court  of  Wisconsin,  has  been  the  right  to  sue  (Kramer  v.  Market 
held,  by  a  Federal  court,  void  as  a  St.  E.  Co.,  25  Cal.  435;  Indianapolis, 
condition  on  the  right  previously  etc.  R.  Co.  v.  Stout,  53  Ind.  143; 
granted,  which  would  operate  to  ex-  Needham  v.  Grand  Trunk  E.  Co.,  38 
elude  the  jurisdiction  of  Federal  Vt.  294;  Whiton  v.  Chicago,  etc.  E. 
courts  (Bigelow  v.  Niekerson,  17  C.  Co.,  21  Wis.  310).  The  "legal  and 
C.  A.  1,  70  Fed.  113).  As  to  juris-  personal  representatives,"  as  used  in 
diction  of  admiralty  courts,  inde-  the  Mississippi  Constitution,  are 
pendent  of  statute,  see  The  Harris-  held  to  mean  the  executors  or  ad- 
burg,  119  U.  S.  199,  7  S.  Ct.  140;  ministrators  (Illinois  Cent.  R.  Co. 
The  Alaska,  130  U.  S.  201,  9  S.  Ct.  v.  Hunter,  70  Miss.  471,  12  So.  482). 
461;    The    Columbia,    27    Fed.    704; 
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itors  of  tlie  deceased.  By  providing,  as  nearly  all  these 
statutes  do,  for  a  particular  distribution  of  the  recovery, 
creditors  are  excluded. 

§  134a.  Non-resident  aliens  as  plaintiffs  or  bene- 
ficiaries. —  Non-resident  aliens  have  been  held  entitled 
to  recover  in  every  State  where  the  question  has  been 
presented,^^  except  in  Pennsylvania,^''  Wisconsin "  and 
Indiana.^*  The  statute  of  Pennsylvania,  by  its  terms, 
extends  the  right  of  recovery  to  all  the  beneficiaries 
named  without  excepting  aliens  resident  abroad.  But 
aliens  resident  abroad  are  excluded  by  the  construction 
placed  on  the  act  by  the  courts  of  that  State,  and  this 
construction  is  followed  by  the  Supreme  Court  of  the 
United  States,  in  conformity  with  the  rule  making  such 
decisions  binding  on  the  Federal  courts,^"  while  in  Illi- 
nois, where  the  terms  of  the  statute  are  not  materially 
different  in  this  regard,  pursuant  to  the  same  rule,  the 
same  court  holds  directly  to  the  contrary.^"''  In  several 
States  the  right  of  non-resident  aliens  to  sue  is  treated 
as  too  clear  to  require  argument.^"'' 

'"'Mahoning  Ore,  etc.  Co.  v.  Blom-  N.   W.   433,    106   Am.   St.  Eep.   925, 

felt,  163  Fed.  827    (1908);   Kaneeko  66  L.  R.  A.  19  (1904). 

V.   Atchison,   etc.  Ry.   Co.,    164   Fed.  '^  Cleveland,    etc.    Ry.    Co.    v.    Os- 

163    (1908);   Saveljick  v.  Lytle  Log-  good,    70    N.    E.     (Ind.    App.)     839 

ging,  etc.   Co.,    173   Fed.   277,   97   C.  (1904);     Mudhall     v.     Fallon,     176 

C.    A.    443    (1909)  ;    Philes   v.    Mis-  Mass.  266,  57  N.  E.  386,  79  Am.  St. 

souri,  etc.  Ry.  Co.,  141  Mo.  App.  561,  Rep.  309',  54  L.  R.  A.  934  (1900). 

125  S.  W.  553    (1910);  Anustasakas  ^Maiorano  v.   Baltimore,  etc.   Ry. 

V.  International  Const.  Co.,  41  Wash.  Co.,  213  U.  S.  268  (1909)  ;  Zeiger  v. 

119,  98  Pac.  93    (1908),    (previously  Pennsylvania  Ry.  Co.,  158  Fed.  809', 

the   statute  had  been   different  con-  86    C.    C.    A.    69    (1908);    Fulco   v. 

strued  in  Roberts  v.  Great  Northern  Schuylkill   Stone   Co.,    163   Fed.    124 

Ry.  Co.,  161  Fed.  239'  (1908).  (1908). 

°'  Deni    v.    Pennsylvania,    etc.    Ry.  ^a  Kellyville  Coal  Co.  v.  Petraytis, 

Co.,    181    Pa.   St.    525,   37   Atl.   558,  195  111.  215,  63  N.  E.  94,  88  Am.  St. 

59  Am.  St.  Rep.  676  (1897).  Rep.  199   (1902). 

^'McMillan    v.    Spider,    etc.    Lbr.  ^"b  Philpot  v.  Ry.  Co.,  85  Mo.  164; 

Co.,  115  Wis.  322,  91  N.  W.  979,  95  Chesapeake   Ry.   Co.   v.   Higgina,   85 

Am'.   St.  Rep.  947,  60  L.  R.  A.   589  Tenn.  620,  4  S.  W.  47;  Augusta  Ry. 

(1902).     But  see  Robertson  v.  Chi-  Co.  v.  Glover,  92  Ga.  132,  18  S.  E. 

cago,  etc.  Ry.  Co.,   122  Wis.  66,  99  406;    Luke   v.    Calhoun    County,    52 
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§  135.  No  action  without  surviving  statutory  bene- 
ficiary. —  The  action  cannot  be  maintained  at  all  under 
the  statutes  of  England,  New  York,  Indiana  or  any  sim- 
ilar ones,  unless  the  deceased  left  at  least  one  surviving 
relative  of  the  class  specified  in  the  statute.^"  Where,  as 
in  New  York,  Vermont,  New  Jersey,  North  Carolina, 
Ohio,  Illinois  and  Michigan,  the  statute  uses  the  con- 
junctive form,  and  allows  an  action  for  the  benefit  of  "  a 
wddow  and  next  of  kin,"  the  action  can  be  sustained 
where  there  is  a  widow  but  no  kindred  of  the  deceased,^^ 

Ala.   115;   Pittsburg,  etc.  Ey.  Co.  v.  (Stewart  v.  Terre  Haute,  etc.  R.  Co., 

Naylor,   73   Ohio  St.    115,   76   N.   E.  103  Ind.  44,  2  N.  E.  208;    Missouri 

505,  3  L.  E.  A.  (N.  S.)  473,  112  Am.  Pac.  E.  Co.  v.  Barber,  44  Kans.  612, 

St.  Eep.  701    ( 1906 )  ;   Szymansky  v.  24  Pac.  969 ;  Louisville,  etc.  E.  Co.  v. 

Bloomingthal,  3  Pennw.    (Del.)    568,  Pitt,  91  Tenn.  86,  18  S.  W.  118;  East 

52  Atl.  347  ( 1902 )  ;  Eomano  v.  Capi-  Tennessee,   etc.    E.    Co.   v.   Lilly,    90 

tal   City,  etc.   Co.,   124  la.   59il,   101  Tenn.   503,    18   S.   W.   243;    Lilly   v. 

N.  W.  437,  68  L.  R.  A.  132,  106  Am.  Charlotte,  etc.  E.  Co.,  32  S.  C.   142, 

St.  Rep.  323  (1904)  ;  Tanas  v.  Muni-  10  S.  E.  932;   Sorensen  v.  Northern 

cipal  Co.,  88  App.  Diy.  251,  84  N.  Y.  Pac.  E.  Co.,  45  Fed.  407  [a  Montana 

Supp.  1053;  Bonthron  V.  Phoenix,  etc.  case]).     Where  all  beneficiaries  per- 

Co.,  8  Wis.  128,  71  Pac.  941,  61  L.  R.  ished  in  a  common  disaster,  no  right 

A.  563    (1902);   Renlund  v.  Commo-  of  action  accrued    (Gibbs  v.  Hanni- 

dore  M.  Co.,  89  Minn.  41,  93  N.  W.  bal,  etc.  Ry.  Co.,  82  Mo.  143.     Web- 

1057,  99  Am.  St.  Rep.  534    (1902)  ;  ster  v.  Norwegian  Min.  Co.,  137  Cal. 

Pocahontas    Co.   v.   Rukas,    104   Va.  399,   70   Pac.   276,   92   Am.   St.   Rep. 

218,  51  S.  E.  449   (1905);  Vetahoro  181     (1902);    Lintz   v.   Holy   Terror 

V.    Perkins,    101    Fed.    393     (1900)  ;  Min.  Co.,  13  S.  D.  489.,  83  N.  W.  370 

Ferrara  v.  Aurie  Min.   Co.,   96  Pac.  (1900);   Willis,  etc.  Co.  v.  Grizzell, 

(Colo.)     925     (1908);     Davidson    v.  198    111.    313,    65    N.    E.    74,    rev'g 

Hill,  2  K.  B.  D.  606    (1901),  super-  lOO  HI.  App.  480   (1902);  Brown  v. 

seding   Adam   v.   British,   etc.   S.    S.  Chicago,  etc.  Ey.  Co.,  102  Wis.   137, 

Co.,  2  Q.  B.  430   (1898)  ;  Mulhall  v.  77  N.  W.  748,  78  N.  W.  771,  44  L. 

Fallon,  176  Mass.  266,  57  N.  E.  386,  R.  A.  579   (1899)  ;  Chicago,  etc.  Ey. 

79  Am.  St.  Eep.  30»,  54  L.  E.  A.  934  Co.  v.  La  Porte,  33  Ind.  App.  691, 

(1900).  71     N.     E.     166     (1904);     Western 

™Safford   v.   Drew,    3   Duer,   627;  Union   Tel.    Co.   v.   McGill,    57    Fed. 

Lucas   V.   N.   Y.   Central   E.   Co.,   21  699,  6  C.  C.  A.  521,  21  L.  R.  A.  818; 

Barb.    245;    Commonwealth   v.    Bos-  Thompson  v.   Chicago,   etc.  Ry.   Co., 

ton,  etc.  R.  Co.,  121  Mass.  36;   Chi-  104  Fed.  845.   See  Walton  v.  Burchel, 

cago,  etc.  R.   Co.  v.   Morris,   26   111.  121  Tenn.  715,  121  S.  W.  391  (1907). 

40O ;    see  Andrews  v.   Hartford,  etc.  ^'  See    Oldfield   v.    Harlem   R.    Co., 

R.  Co.,  34  Conn.  57.     The  complaint  14  N.  Y.  310. 
must  allege  the  existence  of  such  kin 
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or  where  he  leaves  kindred,  but  no  widow.^^  In  Vermont, 
New  Jersey,  Ohio,  IlHnois,  Michigan  and  Indiana,  the 
statute  mentions  only  widows  and  next  of  kin  as  entitled 
to  its  benefits.  A  husband,  not  being,  as  such,  of  kin  to 
his  wife,  is  therefore  not  within  the  benefit  of  the  stat- 
ute ;  if  the  deceased  left  a  husband  only  the  action  cannot 
be  maintained.^^  Such  was  the  law  in  New  York  until 
April,  1870,  when  an  act  was  passed  including  husbands 
among  the  beneficiaries  of  the  statute.^* 

§  135a.  Abatement  of  action  on  death  of  beneficiary. — 

Some  of  the  statutes  provide  that  the  action  shall  abate 
on  death  of  the  beneficiaries.  Where  there  is  no  such 
provision  the  decisions,  being  interpretative  of  statutes, 
variously  expressed,  are  not  uniform.^^ 


=^01dfield  V.  Harlem  E.  Oo.,  14 
N.  Y.  310;  Quin  v.  Moore,  15  Id. 
432;  Tilley  v.  Hudson  River  E.  Co., 
24  Id.  471;  McMahon  v.  New  York, 
33  Id.  642;  Lyons  v.  Cleveland,  etc. 
R.  Co.,  7  Ohio  St.  336;  Chicago  v. 
Major,   18  111.  349. 

'^  Lucas  V.  N.  Y.  Central  R.  Co.,  21 
Barb.  245;  Georgia  R.  Co.  v.  Wynn, 
42  Ga.  331;  Soott  v.  Central  R.  Co., 
77  Id.  450';  Snell  v.  Smith,  78  Id. 
355;  see  Dickins  v.  N.  Y.  Central  R. 
Co.,  23  N.  Y.  158;  Watson  v.  St. 
Paul  City  Ry.  Co.,  70  Minn.  514,  73 
N.  W.  40O  (1902)  ;  Gottlieb  v.  New 
Jersey,  etc.  Ry.  Co.,  71  N.  J.  L.  47, 
58  Atl.  10B8  (1904). 

=*  In  New  York,  "  next  of  kin  "  in- 
cludes all  those  entitled  to  a  share  of 
unbequeathed  assets,  under  the  stat- 
ute of  distributions,  except  a  husband 
or  wife    (Code  Civ.  Pro.,  §  1870). 

^  (Ala.)  Under  Alabama  Code 
of  1907,  §§  2486,  3912,  the  personal 
representative  can  only  sue  for  acts 
or  omissions  causing  death;  alle- 
gations of  pain  and  suffering  are  de- 
murrable, such  cause  of  action  not 
surviving    to    administrator     (Whit- 


man V.  Ala.  Consol.  Coal  &  I.  Co., 
51  So.  (Ala.)  397  (1909).  (Conn.) 
Action  survives  for  the  exclusive 
benefit  of  the  estate  of  the  benefici- 
ary who  was  entitled  at  the  date 
of  the  death  negligently  caused 
(Waldo  V.  Goodsell,  33  Conn.  432. 
{Ga.)  Georgia  code  of  1895,  § 
3825,  provides  action  shall  not 
abate  by  death  of  either  "  plaintiff  " 
or  "  defendant,"  and  has  reference 
to  pending  litigation ;  hence,  if  parent 
entitled  to  bring  suit  for  death  of  his 
son  shall  die  without  doing  so,  the 
action  abates  (Frazier  v.  Georgia 
Ry.  Co.,  101  Ga.  77,  28  S.  E.  662 
(1898).  (Ind.)  The  Indiana  stat- 
ute provides,  "A  father  (or  in  case 
of  his  death,  etc.)  may  maintain  an 
action,"  etc. ;  held,  that  the  action 
survives  the  death  of  the  father  and 
rests  in  his  executor  (Pennsylvania 
Co.  V.  Davis,  4  Ind.  App.  51,  29  N.  E. 
425  (1892).  {La.)  In  Louisiana, 
where  the  statute  reads,  "  in  favor 
of  the  minor  children  or  widow  of 
the  deceased,  or  either  of  them,  and 
in  default  of  these,  in  favor  of  the 
surviving     father     and     mother,    or 
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§  135b.  Abatement  of  action  on  death  of  the  wrong- 
doer. —  In  conformity  with  the  common-law  rule  in  per- 
sonal injury  cases,  it  is  generally  held  that  the  action 
abates  on  the  death  of  the  wrongdoer  unless  otherwise 


either  of  them;"  held,  on  death  of 
the  widow  iix)t  to  survive  for  the 
benefit  of  children  of  full  age 
(Huberwald  v.  Orleans  Ey.  Co.,  50 
La.  Ann.  477,  23  So.  474  (189«). 
(Mo.)  The  Missouri  statute  pro- 
vides, if  the  deceased  be  a  minor, 
and  unmarried,  the  action  may  be 
brought  by  the  father  and  mother, 
or,  "  if  either  of  them  be  dead,  then 
by  the  survivor,"  and  that  "each 
shall  have  an  equal  interest  in  the 
judgment,  or,  if  either  of  them  be 
dead,  then  by  the  survivor;  "  held, 
the  mother  having  died  pending  the 
suit,  the  father  was  entitled  to  con- 
tinue the  action  and  recover  the  full 
amount  of  the  penalty  prescribed, 
$5,000  (Seen  v.  Southern  Ey.  Co., 
124  Mo.  621,  28  S.  W.  66  (1895); 
construing  the  statute  of  Missouri, 
Eev.  St.  1890,  §§  2864-65;  Ann.  St. 
1906,  pp.  1637-1644,  and  Act  of 
1897,  p.  9i6;  McMurray  v.  St.  Louis, 
etc.  Ey.  Co.,  225  Mo.  272,  125  S.  W. 
751  (1910),  where  injury  was 
caused  by  the  negligence  of  a  fellow 
servant;  but  not  being  a  fellow  ser- 
vant with  the  employee  causing  the 
fatal  injury,  such  right  did  not  abate 
his  death  (Id.).  (Mont.)  The 
statutes  of  survival  do  not  create  a 
new  cause  of  action,  and  are,  there- 
fore, only  applicable  to  pre-existing 
rights;  hence  do  not  apply  to  the 
action  for  recovery  of  damages  which 
the  deceased  himself  had  unless  such 
right  of  action  is  elsewhere  given 
by  statute  (Dillon  v.  Great  Northern 
Ey.  Co.,  38  Mont.  485,  100  Pac.  960 
(190'9'),  but  holding  that  such  action 
does  survive,  in  case  of  an  employee 
negligently  killed  by  a  railroad  com- 


pany, under  Act  of  1906,  Rev.  Codes, 
§  5221.  (N.  J.)  Action  survives 
for  the  exclusive  benefit  of  the  estate 
of  the  beneficiary  who  was  entitled 
at  the  date  of  the  death  negligently 
caused  (Cooper  v.  Shore  Elec.  Co., 
63  N.  J.  Law,  558,  44  Atl.  633 
(1899).  (N.  T.)  Under  the  New 
York  code,  where  the  terms  used  are 
"  has  left,  him  or  her  surviving,  a, 
husband,  wife,  or  next  of  kin,"  etc., 
where  the  father  died  pending  an 
action  for  recovery  on  account  of  his 
daughter's  death;  held,  that  the 
action  would  survive  for  the  ex- 
elusive  benefit  of  his  estate  (Meekin 
V.  Brooklyn,  etc.  Ey.  Co.,  164  N.  Y. 
165,  58  N.  E.  50,  31  N.  Y.  Civ.  Proc. 
239,  79  Am.  St.  Eep.  635,  51  L.  E.  A. 
235  (1900).  (Ohio)  The  right 
of  action  for  death  (Eev.  St.  Ohio, 
§§  6134-6135)  is  not  such  a  "prop- 
erty "  right  as  will  pass  to  him  or 
next  of  kin  (Doyle  v.  Baltimore  iS^ 
0.  Ey.  Co.,  81  Ohio  St.  184,  90  N.  E. 
165  (1910).  (Tenn.)  The  beneficial 
interest  rests  in  the  "  widow,  and, 
in  case  there  is  no  widow,  to  his 
children,"  etc,  and  where,  pending  an 
action  for  the  use  of  the  widow,  she 
dies;  held,  the  action  cannot  be  re- 
vived for  the  benefit  of  the  children 
(Louisville,  etc.  Ey.  Co.  v.  Bean,  94 
Tenn.  388,  29  S.  W.  370  (1896),  and 
Saunders  v.  Louisville,  etc.  Ey.  Co.,. 
Ill  Fed.  708,  49  C.  C.  A.  595  (1901). 
(Texas)  The  Texas  statute  pro- 
vides, "  The  action  shall  be  for  the 
sole  and  exclusive  benefit  of  the 
surviving  husband,  wife,  children 
and  parents  of  the  person  whose 
death  shall  have  been  so  caused," 
etc.;    held,  the  right  of  action   sur- 
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provided  by  statute/"  In  Alabama,  Arizona,  Georgia, 
Iowa,  Mississippi,  North  Carolina,  Texas  and  Virginia, 
and  perhaps  a  few  other  States,  it  is  specially  provided 
by  statute  that  the  action  shall  not  abate  on  the  death 
of  the  wrongdoer,  but  shall  survive  against  his  estate. 
In  Texas  it  is  held,  in  construing  the  peculiar  terms  of 
the  statute,  that  the  action  does  not  survive  against  the 
estate  unless  it  was  commenced  in  the  lifetime  of  the 
wrongdoer." 


§  136.  Illegitimates;  when  entitled  to  benefit  of  act.  — 

Where,  as  in  England,  Maine,  New  Hampshire,  Massa- 
chusetts, Maryland,  Pennsylvania,  Louisiana,  Georgia, 
Alabama,  Missouri  and  Kansas,  and  other  States,  the 
statute  specifies  the  "  child  "  of  the  deceased,  an  illegiti- 
mate child  is  not  within  the  description ;  ^'  but  in  Ohio, 
where  the  statute  gives  the  recovery  to  the  "  next  of 


vives  to  the  remaining  beneficiaries 
upon  the  death  of  any  one  of  them 
pending  an  action  by  all,  to  the  ex- 
clusion of  the  heirs  and  personal 
representatives  of  the  deceased  bene- 
ficiary (Texas  Loan  Agency  v.  Flem- 
ing, 18  Tex.  App.  668,  46  S.  W.  63 
(1898).  {Wis.)  Where  parent 
alone  is  entitled  and  dies  without 
having  instituted  suit,  the  action 
abates  (Schmidt  v.  Menasha  Wood- 
enware  Co.,  99  Wis.  333,  74  N.  W. 
816   (1898). 

=»  Hamilton  v.  Jones,  125  Ind.  176, 
25  N.  E.  192  (1891);  Hegerich  v. 
Keddie,  99  N.  Y.  258,  1  N.  E.  787, 
52  Am.  Eep.  25  (1885);  Moe  v. 
Smiley,  125  Pa.  St.  136,  17  Atl.  228, 
3  L.  R.  A.  341  (1889);  Bates  v. 
Sylvester,  205  Mo.  493,  104  S.  W.  73 
( 1907 ) . 

"Johnson  v.  Farmer,  89  Tex.  610, 
35  S.  W.  1062   (1897). 

"  An  illegitimate  child  is  not 
within  the  9  &  10  Vict.,  ch.  93,  giving 
a  right  of  action  for  the  benefit  of 


the  wife,  husband,  parent,  or  child 
of  a  person  whose  death  has  been_ 
caused  by  wrongful  act,  neglect,  or 
default  (Dickinson  v.  Northeastern 
R.  Co.,  2  Hurlst.  &  C.  735 ) .  A  bastard 
is  not  a  child,  within  the  Indiana 
statute  giving  a  father  a  right  of 
action  for  death  of  a  child  (McDon- 
ald V.  Pittsburgh,  etc.  R.  Co.,  144 
Ind.  459>,  43  N.  E.  447).  One  who 
marries  the  mother  of  a,  bastard 
child,  which  he  receives  into  his 
home  as  a  member  of  his  family,  can- 
not sue  for  the  death  of  the  child 
(Thornburg  v.  American  Strawboard 
Co.,  141  Ind.  443,  40  N.  E.  1062). 
Under  the  Missouri  statute,  1889, 
§  4425,  providing  that  if  the  de- 
ceased be  a  minor  and  unmarried, 
whether  such  deceased  unmarried 
minor  be  a  natural  born  or  adopted 
child,  the  father  and  mother  may 
join  in  the  suit,  and  each  shall  have 
an  equal  interest  in  the  judgment; 
only  natural  bom  legitimate  children 
are   intended,   and  no  action  can  b& 
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kin,"  and  another  statute  makes  an  illegitimate  child 
heir  to  its  mother,  if  the  latter  leaves  no  lawful  child,  an 
illegitimate  child  so  left  is  entitled  to  the  benefit  of  the 
statute.^"  And  the  statute  being  the  same  in  New  York,*" 
we  have  no  doubt  that  the  same  decision  will  be  made 
there  whenever  the  case  arises,  inasmuch  as  the  reasoning 
appears  to  us  conclusive.  In  Texas  it  has  been  held 
that  the  mother  is  entitled  to  recover  for  the  death  of 
her  illegitimate  child."  The  contrary  is  held  in 
Louisiana." 

§  137.  Pecuniary  injury;  how  far  essential  to  action. — 

Although  the  statutes  of  New  York  and  of  most  other 
States  upon  this  subject  are  substantially  like  that  of 
England,  they  have  not  been  construed  with  entire  uni- 
formity. In  England,  it  is  held  that  pecuniary  injury 
to  some  one  of  the  relatives  of  the  deceased,  specified  in 
the  statute,  is  an  indispensable  element  of  the  cause  of 
action,  and  that,  without  evidence  of  such  injury,  the 
action  is  not  maintainable,  even  for  nominal  damages; 
indeed,  nominal  damages  in  such  an  action  are  deemed 
inadmissible.*^  In  New  York,  however  (the  words  of 
the  statute  upon  this  point  being  at  that  time  exactly  the 
same  as  in  the  English  statute),  it  was  held  that  such 
evidence  was  not  at  all  essential  to  the  cause  of  action, 
and  that  nominal  damages,  at  least,  were  recoverable  in 
every  case  of  death  by  a  wrongful  act  or  default;  and 
this  is  the  universal  law  in  this  country.**     It  follows,  as 

maintained    by    a    mother    for    the  ■"  Duckworth  v.  Johnson,  4  HurM. 

death  of  her  bastard  child  (Marshall  &  N.  653. 

V.  Wabash  R.  Co.,  46  Fed.  269).  "  Oldfield    v.    Harlem    R.    Co.,    14 

'»Muhl  V.  Southern,  etc.  R.  Co.,  10  N.   Y.   310;    Quin  v.   Moore,    15   Id. 

Ohio  St.  272.  432;   Tilley  v.  Hudson  River  R.  Co., 

*°N.  Y.  Stat.  1855,  oh.  547.  24  Id.  471;   s.  c,  29  Id.  252;   Mcln- 

"  Galveston,  etc.  Ry.  Co.  v.  Walker,  tyre  v.  N.  Y.  Central  R.  Co.,  37  Id. 

106  S.  W.    (Tex.  App.)    705   (1908).  287;  O'Mara  v.  Hudson  River  R.  Co., 

*^Lynch  v.  Knoop,  118  La.  611,  43  38  Id.  445,;   Ihl  v.   Forty-second  St. 

So.    252,    8    L.    R.    A.    (N.    S.)    480  R.    Co.,    47    Id.    317;    Bierbaiier    v. 

(1907).  N.  Y.  Central  R.  Co.,   15  Hun,  559, 
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a  matter  of  course,  tliat  the  action  can  be  sustained  with- 
out showing  that  any  of  the  relatives  for  whose  benefit 
the  action  is  brought  were  dependent  upon  the  decedent 
for  support,*"  and  although  the  decedent  left  neither 
widow  nor  children  having  a  legal  claim  for  support.  It 
is  only  necessary  to  show  that  some  one  of  such  bene- 
ficiaries exists."  It  is  not  necessary,  even  in  England, 
to  show  that  the  relatives  have  lost  by  the  death  some- 
thing to  which  they  had  a  legal  title.  The  action  is 
maintainable  if  they  had  a  reasonable  expectation  of  an 
advantage  from  the  continuance  of  the  life  of  the  de- 

77    N.   Y.   588;    Harlinger   v.   N.   Y.  cision   of   Quin   v.   Moore,    15   N.   Y. 

Central  R.  Co.,  92  Id.  661;   Hough-  432;    Oldfield  v.  Harlem  R.   Co.,   14 

kirk  V.  Delaware,  etc.  Canal  Co.,  92  Id.    310;    Birkett    v.    Knickerbocker 

Id.  219.     The  fact  that  next  of  kin  Ice  Co.,   110  Id.  504,   18  N.  E.   108; 

are  not  able  to  show  any  direct,  spe-  Keenan  v.  Brooklyn  E.  Co.,  145  N.  Y. 

cific  pecuniary  loss  arising  from  the  348,  40  N.  E.  15.     The  same  decision 

death  of  a  person  by  negligent  act,  has  been  made  in  other  States  (Chi- 

does  not  affect  their  right  to  recover,  oago  v.  Major,  18  111.  349,  and  cases 

but  the  condition  and  circumstances  cited  under  last  note ) .    In  Michigan, 

both  of  deceased  and  of  the  next  of  Wisconsin,    Nebraska   and    Colorado, 

kin    are    to   be    considered,    and   the  whose  statutes,  substantially  identi- 

best    estimate    possible    made    there-  cal,   allow  damages  "  with   reference 

from   (Lockwood  v.  N.  Y.,  Lake  Erie,  to  the  pecuniary  injury,"  it  is  held 

etc.   R.    Co.,    98   N.   Y.    523)  ;    s.   P.,  that   pecuniary   injury   must   be    al- 

Pennsylvania  R.  Co.  v.  Ogier,  35  Pa.  leged    and    proved     {Coops    v.    Lake 

St.   60;    Lyons   v.   Cleveland,  etc.   R.  Shore,    etc.    R.    Co.,    66    Mich.    448; 

Co.,    7    Ohio   St.    336;    Donaldson   v.  Hurst  v.  Detroit  R.  Co.,  84  Id.  539, 

Mississippi,  etc.  R.  Co.,   18  la.  280;  48  N.  W.  44;   Charlebois  v.  Gogebic, 

Andrews  v.   Chicago,  etc.  R.  Co.;  86  etc.  R.   Co.,  91   Mich.  59,  51   N.  W. 

Id.  677,  53  N.  W.  399;  Atchison,  etc.  812;    Topping   v.    St.    Lawrence,    86 

R.  Co.  v.  Weber,  33  Kans.  543,  6  Pac.  Wis.  526 ;   Orgall  v.  Burlington,  etc. 

877 ;  Chicago,  etc.  R.  Co.  v.  Shannon,  R.  Co.,  46  Neb.  4,  64  N.  W.  450;  Den- 

43  111.  338;  Chicago  v,  Keefe,  114  Id.  ver,  etc.  R.  Co.  v.  Wilson,   12  Colo. 

222;  Illinois  Cent.  R.  Co.  v.  Gilbert,  20,  20  Pac.  340).     On  the  question 

157  111.  354,  41  N.  E.  724;  Korrady  of    the    damages    recoverable    in    an 

V.  Lake  Shore,  etc.  R.  Co.,  131  Ind.  action    for    death,    see    §§    766-772, 

261,   29   N.   B.    1069.     To  the   ssime  post. 

effect,  Barksdale  v.  Seaboard  Air  L.  "  Safford   v.    Drew,    3    Duer,    627; 

Ry.  Co.,  78  S.  C.  183,  56  S.  E.  906  Chicago,  etc.  R.  Co.  v.  Morris,  26  111. 

(^907).  400;  Quincy  Coal  Co.  v.  Hood,  77  Id. 

"Keller  v.  N.  Y.  Central  R.  Co.,  2  68;   Lake  Shore,  etc.  R.  Co.  v.  Hes- 

Abb.  Ct.  App.  480.     This  proposition  sions,  150  Id.  546;  Indianapolis,  etc. 

was  necessarily  involved  in  the   de-  E.  Co.  v.  Keeley,  23  Ind.  133. 
[Law  OF  Neg.    Vol.1  —  22] 
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ceased,  capable  of  appreciation  in  pecuniary  values." 
And  as  the  English  statute  contemplates  the  injury  to 
individuals,  rather  than  to  a  class,  an  action  may  be 
maintained  where  the  death  causes  a  pecuniary  loss  to 
one  or  more  of  the  relatives,  even  though  it  should  cause 
a,  gain  to  the  others  equal  to  or  exceeding  the  loss  of  the 
former.^^  In  States  where  the  remedy  is  given  directly, 
e.  g.,  to  a  father  or  mother  for  the  death  of  a  child,  but 
upon  condition  of  being  dependent  upon  the  decedent  for 
support,  proof  of  such  dependence  is  necessary  to  main- 
tain the  action.^^ 

§  138.  Miscellaneous  points.  —  In  some  of  the  States 
the  statute  specifies  the  time  within  which  an  action  for 
injuries  causing  death  should  be  begun.  In  others  the 
statute  is  silent  on  the  subject.  Where  this  is  the  case, 
the  rule  is  that  the  time  begins  to  run  from  the  date  of 
the  death.°°  The  time  is  governed  by  the  law  of  the 
place  where  the  injury  occurred,  not  by  that  of  the  State 
where  the  action  is  brought."      Such  statutes  are  gen- 

"  Franklin  v.  Southeastern  R.  Co.,  death  of  a  child  on  whom  he  or  she 
3  Hurlst.  &  N.  211;  Dalton  v.  South-  was  dependent,  or  who  contributed  to 
eastern  R.  Co.,  4  C.  B.  N.  S.  296;  his  or  her  support.  It  is  not  enough 
Pym  V.  Great  Northern  R.  Co.,  4  to  show  merely  that  decedent  con- 
Best  &  S.  396.  Compensation  for  tributed  to  a  parent's  support, 
pecuniary  injury  (Bremer  v.  Minne-  (Clay  v.  Central  R.  Co.,  84  (Sa.  345; 
apolis,  etc.  Ry.  Co.,  96  Minn.  469,  10  S.' E.  967)  ;  though  it  is  not  neces- 
106  N.  W.  494  (190,5);  Haeh  v.  St.  sary  that  the  parent  should  have 
Louis,  etc.  Ry.  Co.,  208  Mo.  581,  106  been  wholly  dependent  (Daniels  v. 
S.  W.  525  (1907)  ;  Fowler  v.  Chi-  Savannah,  etc.  R.  Co.,  86  Ga.  236,  12 
cago,  etc.  Ry.  Co.,  234  111.  619,  85  S.  E.  365).  See  decisions  under 
N.  E.  298  (1908);  Atchison,  etc.  Mass.  Stat.  1887,  ch.  270,  §  2;  Mc- 
P.y.  Co.  V.  Townsend,  71  Kan.  524,  81  Carthy  v.  New  England  Order,  etc., 
Pac.  20i5  (1906);  Hirschkovitz  v.  153  Mass.  314;  Daly  v.  New  Jersey 
Pennsylvania  Ry.  Co.,  138  Fed.  438  Steel  Co.,  155  Id.  1 ;  Hodnett  v.  Bos- 
( 1905 )  ;  Hopper  v.  Denver,  etc.  Ry.  ton,  etc.  R.  Co.,  156  Id.  86,  30  N.  E. 
Co.,  155  Fed.  273,  84  C.  C.  A.  21  224. 
( 1907 ) .  ™  Waldo  v.  Goodsell,  33  Conn.  432 ; 

"  Pym  V.  Great  Northern  R.  Co.,  4  see  Needham  v.  Grand  Trunk  R.  Co., 

Best  &  S.  396.  38  Vt.  294 ;   Atlanta,  etc.  E.   Co.  v. 

"  The  Georgia  Code  gives  the  right  Venable,  67  Ga.  697. 

of  recovery  to  a  father  or  mother  for  "  Weaver  v.  Baltimore,  etc.  R.  Co., 
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erally  construed  as  a  condition  precedent."  In  a  suit  by- 
minor  child  for  death  of  the  father,  it  has  been  held, 
under  the  Arkansas  statute,  that  the  loss  sustained  in 
care,  instruction,  training  and  attention  might  be  con- 
sidered.'^ And  so  it  has  been  held  in  California  that 
minor  children  were  entitled  to  recover  value  of  mother's 
"  nurture,  instruction,  moral  and  physical,  and  intel- 
lectual training. "  "  It  has  also  been  held  in  Idaho  and 
Montana  that  loss  of  comfort,  happiness  and  companion- 
ship may  be  considered  in  estimating  amount  of  dam- 
ages.^^  The  general  rule,  however,  is  that  loss  of  com- 
fort, happiness  and  companionship  cannot  be  considered 
in  suit  by  either  husband  or  wife,^"  but  that  the  measure 
of  damages,  where  the  action  is  by  the  wife,  is  the 
pecuniary  value  of  what  the  husband  would  have  con- 
tributed for  her  maintenance  and  support ;  "  and  in  case 
of  suit  by  the  husband,  the  value  of  her  services  less  the 
cost  of  her  maintenance ;  °^  and  in  case  of  suit  by  the 
minor  child  the  value  of  such  maintenance,  nurture  and 
education  as  the  deceased  parent  would  probably  have 
contributed ; '°  and  in  case  of  an  action  by  the  surviving 
parent  or  parents  on  account  of  the  loss  of  a  minor  child, 
the  value  of  his  services  during  minority,  less  cost  of 
nurture,  maintenance  and  education,  and  such  further 

21    D.   C.   499i;    De Valla  DeCosta  v.  (190S);  I.  &  G.  N.  Ey.  Co.  v.  Mae- 

So.  Pao.   Co.,   167  Fed.  6.54    (1909);  Veaugh,   9&  Tex.   28,   87   S.   W.   328 

Johnson   v.    Phenix   Bridge   Co.,    118  (1906). 

N.  Y.   Supp.  88,   133  App.  Div.  807  "Gray    v.    Phillips,     117    S.    W. 

(1909).  (Tex.)    870    (1900). 

'^  Stat.  1842,  ch.  89,  Stat.  1882,  ch.  »'  Gorton    v.    Harmon,     152    Mich. 

16,5.  473,    116   N.   W.   443    (1908);    Gulf, 

^  Duke  V.  St.  Louis,  etc.  Ey.   172  Colorado,  etc.  Ey.  Co.  v.  Southwick, 

Fed.  684   (1909).  30  S.  W.  592    (1896);    Stevenson  v. 

"Johnson    v.    Southern    Pac.    Ey.  W.  M.  Eitter  Lbr.  Co.,  108  Va.  575, 

Co.,  97  Pac.    (Cal.)    520    (1908).  62  S.  E.  351,   18  L.  E.  A.    (N.  S.) 

■"Anderson  v.  Great  Northern  Ey.  316    (1908).     But  see  Duncan  v.  St. 

Co.,  15  Ida.  513,  90  Pac.  91    (1908)  Luke's   Hosp.,   98   N.  Y.   Supp.   867, 

Mize  V.   Eocky  Mount.   Tel.   Co.,   38  113   App.  Div.   68,   aiT'd,   192  N.  Y. 

Mont.  521,   lOO  Pac.  9'71    (1909).  580,  85  N.  E.  1109  (190S). 

==  Merchants  &  Planters'  Oil  Co.  v.  '*Tex.,   etc.   Ey.   Co.  v.   Green,   42 

Burns,   96   Tex.   573,   74   8.   W.   758  Tex.  App.  216,  95  S.  W.  694  (1906). 
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contributions,  if  any,  as  he  would  probably  have  made  to 
them.'"'  It  has  been  held  in  Texas  that  failure  to  instruct 
that  cost  of  maintenance  and  education  of  minor  should 
be  deducted  from  damages  allowed  for  killing  parent  is 
reversible  error.'^  Where  particular  susceptibility  to 
disease  exists,  and  such  disease  has  in  truth  been  super- 
induced by  defendant's  negligence,  the  statute  applies."^ 
Many  questions  arising  under  the  various  statutes  relat- 
ing to  the  measure  of  damages,  the  right  to  exemplary 
and  punitive  damages,  are  reserved,  as  more  properly 
belonging  to  the  chapter  on  Damages.  The  subject  of 
contributory  negligence,  in  connection  with  this  class  of 
actions,  has  already  been  treated  (§  62). 

§  139.  Action  the  deceased  would  have  had;  effect  of 
survival  statutes.  —  Statutes  have  been  enacted  in  sev- 
eral States,  beginning  with  Massachusetts  "^  and  followed 
in  New  Hampshire,  Connecticut,  Delaware,  Kentucky, 
Tennessee,  Arkansas,  Iowa,  Louisiana  and  South  Dakota, 
providing  for  the  survival  and  continuance,  to  his  per- 
sonal representative,  of  the  right  of  action  which  a  per- 
son killed  by  an  injury  would  have  had  in  case  he  had 
not  died  as  distinguished  from  that  given  in  behalf  of 
enumerated  beneficiaries  for  death  caused  by  wrongful 
act  or  omission.  In  Massachusetts,  Montana  and  Mis- 
sissippi, it  is  held  that  such  a  statute  does  not  give  to  the 
representatives  a  right  to  sue  upon  an  injury  which 
caused  instantaneous  death,  upon  the  ground  that  the 
deceased  could  never  have  had  a  cause  of  action  for  his 
own  death.*^  If  the  deceased  lingered,  even  for  the 
shortest  appreciable  space  of  time,  it  is  held  that  he  had 

"  Brunswick  V.  White,  70  Tex.  504,  «%  Stat.   1842,   ch.   89';   Stat.   1882, 

8  S.  W.  85  (1888).  ch.  165. 

«' Galveston,  etc.   Ey.   Co.  v.   Olds,  '=  Hollenbeck  v.   Berkshire  E.   Co., 

112  S.  W.    (Tex.  App.)    787    (190i8).  9   Cush.   478;    Kearney  v.   Boston   & 

"=  N.  Y.  Code  of  Civ.  Proc,  §  1902 ;  Wore.   R.   Co.,   Id.    108 ;    follovi^ed   in 

McCahill   v.   N.   Y.   Trans.    Co.,    120  many  oases,  e.  g.,  Mulcahey  v.  Wash- 

N.  Y.  Supp.   135,  —  App.  Div.  322  bum  Car  Wheel  Co.,  145  Mass.  281, 

(1909).  14  N.  E.   106;   Beckman  v.  Georgia 
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a  cause  of  action  which  survives  under  the  statute.^* 
But  it  is  further  held  that  only  such  damages  can  be  re- 
covered by  the  representative  as  the  deceased  person 
could  have  recovered  on  account  of  what  he  suffered  up 
to  the  time  of  his  death,  and  therefore  that  if  he  was 
always  entirely  unconscious,  and  suffered  nothing,  his 
representatives  can  only  recover  nominal  damages."^  In 
Connecticut,  under  a  similar  statute,  it  was  held  that 
there  could  be  no  such  thing  as  Hterally  instantaneous 
death,  that  is  to  say,  death  happening  absolutely  simul- 
taneously with  the  injury  causing  it,  and  therefore  that 
a  sufficient  cause  of  action  for  substantial  (though  not 
for  penal)  damages  survived  to  the  representative  in  all 
oases.""  We  think  that  the  latter  construction  of  the 
statute  is  correct.  The  interval  between  injury  and  death 
may  be  inappreciable;  but  it  is  impossible  that  there 
should  be  none."  A  more  difficult  question  arises  where, 
as  in  Kentucky  and  South  Dakota,  a  single  statute  pro- 
vides for  two  distinct  actions  by  distinct  persons,  in  dif- 
ferent rights,  for  the  same  injury.  In  those  States  the 
statute  provides  that  the  cause  of  action  belonging  to  the 
deceased  person  shall  survive  to  his  personal  representa- 
tive, and  also  that  certain  specified  relatives  of  the  de- 
ceased may  recover  for  the  injury  suffered  by  the  family 
from  the  death.     In  South  Dakota,  it  is  held  that  this 

Pac.    R.    Co.,    12    So.    (Miss.)    956;  pointed    (Andrews  v.   Hartford,   etc. 

Illinois  Cent.  R.  Co.  v.  Pendergrass,  R.  Co.,  34  Conn.  57). 
69  Miss.  425,   12  So.  954 ;   Dillon  v.        "'  On  this  point  Comstock,  J.,  has 

Great   Northern   Ry.    Co.,    38   Mont,  well  said    (Whitford  v.   Panama  R. 

485i  100  Pac.  960  (1909).  Co.,  23  N.  Y.  465,  486)  :     "The  death 

"  Bancroft  v.  Boston,  etc.  R.  Co.,  may    be    sudden ;     in    common    lan- 

11  Allen,  34.  guage,  instantaneous.     But  in  every 

"'  Mulchahey  v.  Washburn  Car  fatal  casualty  there  must  be  a  con- 
Wheel  Co.,  145  Mass.  281,  14  N.  E.  ceivable  point  of  time,  however 
20g_  minute,    between    the    violence    and 

*  Murphy  v.  New  Haven  R.  Co.,  30  the  total  extinction  of  life.    *    *    * 

Conn.    184.      The    statute   has    since  During  its  continuance  the  right  of 

been  amended  so  as  to  embody  this  •  compensation  for  the  wrong  belongs 

decision.     The  cause  of  action  does  to    the    victim,    and    is    capable    of 

not  arise  in  favor  of  an  administra-  devolution,    like    other   rights,   upon 

tor,   in  Connecticut,  until   he  is   ap-  his  representative." 
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clearly  indicates  an  intention  on  the  part  of  the  legis- 
lature to  exclude  from  the  recovery  of  the  representative 
all  compensation  for  death,  since  otherwise  the  party  in 
fault  would  be  required  to  pay  for  the  same  injury  twice 
over.'*  In  Kentucky  this  difficulty  is  solved  by  holding 
that  the  representative  can  recover  only  actual  damages 
while  the  family  can  recover  exemplary  damages."^  The 
latter  reasoning  would  not  be  satisfactory  where,  as  is 
generally  the  case,  exemplary  damages  are  not  recover- 
able at  all.  In  Iowa  where  the  statute  provides  in  the 
simplest  possible  terms  for  a  survival  of  the  right  of 
action,  the  representative  is  entitled  to  recover  full 
(though  not  punitive)  damages,  even  in  case  of  instan- 
taneous death;  ■"*  and  such  also  is  the  rule. in  Louisiana.'^ 
Under  any  of  the  other  statutes  that  we  have  mentioned, 
it  is  of  no  importance  whether  the  decedent  died  in- 
stantly from  the  effect  of  the  injury  or  lingered  for  some 
time.'^ 

"  Belding   v.   Black   Hills,   etc.   R.  a  statutory  right  of  action ;  because, 

Co.,  3  S.  Dak.  369,  53  N.  W.  750.  if    it    were    not    instantaneous,    the 

°°  Givens  v.  Kentucky  Cent.  E,.  Co.,  cause  of  action  survived,  independent 

89  Ky.  231,  12  S.  W.  257.  of  statute   (Sawyer  v.  Perry,  88  Me. 

™Conners    v.    Burlington,    etc.    E.  42,    33    Atl.    660;     State    v.    Grand 

Co.,  71  Iowa,  490,  32  N.  W.  465.  Trunk  R.  Co.,  61  Me.  114)  ;  Broughel 

"  In  Louisiana,  where  an  infant  v.  Southern,  etc.  Tel.  Co.,  72  Conn, 
child  is  negligently  run  over  by  an  617,  45  Atl.  435  (19000;  Worden  v. 
engine,  and  instantly  killed,  a  cause  Humeston,  etc.  Ry.  Co.,  72  Iowa, 
of  action  accrues  to  the  child  and  201,  33  N.  W.  629  (1893);  Inter- 
survives  to  the  parents;  but  the  national,  etc.  Ry.  Co.  v.  Kindred,  57 
right  to  recover  punitive  damages  Tex.  491;  Sternenberg  v.  Mailhos, 
does  not  survive  (Hamilton  v.  Mor-  99  Fed.  43,  39  C.  C.  A.  40©  (19flO')  ; 
gan's  S.  S.  Co.,  42  La.  Ann.  824,  Malott  v.  Shimer,  54  N.  E.  (Ind.) 
8  So.  586).  101      (1909).       Where    the     parents 

"  Brown  v.  Buffalo,  etc.  R.  Co.,  sued  for  the  value  of  the  services  of 
22  N.  Y.  191 ;  Reed  v.  Northeastern  a  minor  child,  employed  without  con- 
B.  Co.,  37  S.  C.  42,  16  S.  E.  289';  sent  in  a  dangerous  service,  death 
Haley  v.  Mobile,  etc.  R.  Co.,  7  Bax-  being  instantaneous,  held  that  such 
ter,  239 ;  International  R.  Co.  v.  an  action  could  not  be  maintained  at 
Kindred,  57  Texas,  491 ;  Nashville,  common  law,  and  that  as  an  action 
etc.  R.  Co.  V.  Prince,  2  Heisk.  580' ;•  under  the  statute  it  would  be  sub- 
overruling  Louisville,  etc.  R.  Co.  v.  ject  to  the  defense  of  contributory 
Burke,  6  Coldw.  45.  In  Maine,  the  negligence  (Gulf,  etc.  Ry.  Co.  v. 
death  must  be  instantaneous  to  give  Beall,   91   Tex.   310,   42   S.  W.   1054, 
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§  140.  Effect  of  releases  and  settlements  out  of 
court.  —  Where  the  right  of  action  is  given  only  by  a 
survival  statute  (that  is,  continuing  the  right  of  the  in- 
jured person,  after  his  death),  it  is  too  plain  for  argu- 
ment that  a  release  from  the  deceased  in  his  lifetime  is  a 
bar  to  any  action."  But,  furthermore,  it  has  been  held, 
under  the  broader  statutes,  that  the  foundation  of  every 
action  of  this  kind  is  in  the  injury  which  caused  the 
death,  and  not  merely  in  the  fact  of  death  itself;  and, 
therefore,  that  if  an  injured  person  recovers  damages 
for  that  injury  during  his  lifetime,'*  or  releases  his 
claim,'^  or  (under  peculiar  English  statutes)  if  he  had 
contracted  with  his  employer  that  the  benefit  of  the  stat- 
ute should  not  be  claimed,''"  his  representatives  cannot 
maintain  any  action  upon  his  subsequent  death  resulting 
from  the  injury.  A  release  given  to  the  person  liable, 
by  all  those  entitled  to  the  amount  recoverable  for  death 
caused  by  a  wrongful  act,  has  been  held,  in  Minnesota,  a 
bar  to  a  subsequent  action  brought  by  the  personal  repre- 

66   Am.   St.   Rep.   892,  41   L.  E.  A  rev'g   19   Can.   S.   C.  292)    on  these 

807      (1899);      Perkins     v.     Oxford  cases  is  worth  consideration;   for  it 

Paper  Co.,  104  Me.  109,  71  Atl.  476  recognizes  death  as  a  new  and  sepa- 

(1908).  rate  cause  of  action. 

"Price  V.   Richmond,  etc.  R.   Co.,  ™ Griffiths  v.   Earl   Dudley,  L.   R. 

33  S.  C.  556,  12  S.  E.  413.  9   Q.  B.  Div.  357.     In  Iowa,  where 

"  Littlewood  v.  New  York,   89  N.  the  statute  gives  a  remedy  to  rail- 

Y.     24;     overruling     Schlichting     v.  road   employees   for   injuries   caused 

Wintgen,  25  Hun,  626.  hy  negligence  of  other  employees,  it 

™  Read  v.  Great  Eastern  R.  Co.,  L.  is  expressly  provided  that  no  agree- 

R.  3  Q.  B.  555;   Dibble  v.  N.  Y.  &  ment  exempting  the   company  from 

Erie  R.  Co.,  25  Barb.  183;  see  the  re-  liability  shall  be  binding  (Iowa  Stat, 

suit  of  the  appeal  in  this  case,  23  N.  1888,  §  1307;   so  by  Wis.  Rev.  Stat. 

Y.  484;  Fowlkes  V.  Nashville,  etc.  R.  1878,    §    1816;    repealed    in    1880). 

Co.    5  Baxt.    (Tenn.)   663;   see,  how-  Under  the  Iowa  statute,   a  contract 

ever.  Southern,  etc.  R.  Co.  v.  Sulli-  exempting  a  railroad  company  from 

van,  59  Ala.  272.     The  eflfect  of  the  liability   for   injury   to   a   passenger 

decision    in    Robinson    v.    Canadian  is  invalid   (Rose  v.  Des  Moines  Val- 

Pac.    R.    Co.    (1892   App.    Cas.    481,  ley  R.  Co.,  39  Iowa,  246). 
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sentative  of  deceased."  But  not  so  in  Indiana.'*  Cer- 
tainly all  the  parties  in  interest  must  unite  in  such  re- 
lease to  make  it  an  effectual  bar.'^  A  release  from  the 
party  having  the  first  right  to  sue  is  conclusive  against 
others,  having  only  a  subordinate  right.'"  The  effect  of 
a  recovery  by  one  person  upon  the  right  of  action  of  an- 
other upon  the  same  death  varies,  under  different 
statutes." 

§  140a.  Contributory  negligence.  —  As  the  action  can 
only  be  maintained  where  the  deceased  if  he  had  sur- 
vived could  have  recovered  for  injury  wrongfully  in- 
flicted, it  follows  that  contributory  negligence  of  the  de- 
ceased is  a  complete  defence;  and  it  has  so  been  uni- 
formly held.'^  It  also  follows  that  the  same  variant 
rules  apply  in  different  jurisdictions  in  determining  the 
contributory  negligence  of  children,  with  and  without 
discretion,  and  of  imputing  or  not  imputing  to  them 
the  negligence  of  the  parent  as  would  be  applied  in  those 
jurisdictions  had  the  child  survived  and  the  action  have 
been  for  its  own  benefit.      Contributory  negligence  on 

"Sykora   v.    Case    Maoh.    Co.,    59  "Yelton  v.  Evansville,  etc.  R.  Co., 

Minn.   130,  60  N.  W.   100-8.     Where  134  Ind.  414,  33  N.  E.  629. 

the   contract  of   membership   in  the  '°  An   action   by   an    administrator 

relief  department  of  a  railroad  pro-  for   the   wrongful    death   of   his    in- 

vides   that   the    acceptance    of   bene-  testate  "  for  the  use   and  benefit  of 

fits  should  bar   all  claims  for  dam-  the  widow  and  children,"  cannot  be 

ages,    the    surviving    wife    receiving  compromised  by  the  widow  without 

such    benefits    is    thereby    debarred  the   consent   of   the   children   or   ad- 

from  recovery  in  her  own  right,  but  ministrator    (Knoxville,   etc.   K.    Co. 

such  receipt  will  not  bar  her  action  v.  AeufF,  92  Tenn.  26,  20  S.  W.  348). 

as  administratrix  for  the  benefit  of  ^  Holder  v.  Nashville,  etc.  R.  Co., 

her    minor    children     (Chicago,    etc.  92  Tenn.  142,  20  S.  W.  537. 

Ry.  Co.  V.  Healy,  111  N.  W.   (Neb.)  '^Compare  Legg  v.  Britton,  64  Vt. 

598,  10  L.  R.  A.  (N.  S.)   198  (1907)  ;  652,  24  Atl.  1016;  Hecht  v.  Ohio,  etc. 

Gipe  V.  Pittsburgh,  etc.  Ry.  Co.,  82  R.  Co.,  132  Ind.  507,  32  N.  E.  302; 

N.   E.    (Ind.)    471     (1907).      Settle-  Kelson  v.  Galveston,  etc.  R.  Co.,  78 

ment  in  good  faith  by  administrator,  Tex.  621,  14  S.  W.  1021 ;  Putnam  v. 

having    authority,    binding,    though  Southern  Pac.  R.  Co.,  21  Oreg.  230, 

made    without    knowledge    of    bene-  27  Pac.  1033. 

fieiary    (Aho  v.  Jesmore,   101  Minn.  °' Construing  the  Alabama  statute 

449,    112   N.   W.    538,    10   L.   R.    A.  (Moore  v.   Carter,   152  Fed.   146,  81 

(N.  S.)   998    (1907).  C.    C.    A.    365     (1907).      See    also 
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the  part  of  a  particular  beneficiary  will  defeat  his  right 
to  recover,  but  will  not  affect  that  of  others  so  entitled/' 
The  rule  in  New  York,  and  some  other  States,  requir- 
ing the  plaintiff  to  prove  freedom  from  contributory  neg- 
ligence has  not  been  abrogated  in  its  application  to  in- 
juries resulting  in  death,  though  there  were  no  wit- 
nesses ;  yet,  in  such  cases,  it  is  said,  slight  evidence  will 
suffice  to  support  the  issue/*  In  like  manner  it  has  been 
held  in  Massachusetts,  where  the  same  rule  obtains,  that 
while  the  burden  of  proof  is  on  plaintiff  to  show  that 
deceased  exercised  due  care,  yet,  when  there  are  no  wit- 
nesses to  the  accident,  due  care  may  be  inferred  from 
circumstances  fairly  excluding  negligence/'  Elsewhere 
it  has  been  said  that  the  presumption  of  due  care  by  de- 
ceased is  one  of  fact  and  it  is  for  the  jury  to  say  whether 
it  has  been  overcome/" 

Shannon    v.    Chicago,    etc.    Ey.    Co.,  248.     Where  the  evidence  points  as 

125  111.  App.  537    (190i7).  much   to   the   negligence    of   the    de- 

*"  Alabama,    etc.    Ey.    Co.    v.    Bur-  ceased  as  to  its  absence,  or  in  neither 

gess,     116     Ala.     509,     22     So.     913  direction,   there   can   be   no  recovery 

(1897);    St.   Louis,   etc.   Ry.   Co.   v.  (Lamb  v.  Union  Ry.  Co.,  195  N.  Y. 

Dawson,    68    Ark.    1,    56    S.    W.    46  260,  88  N.  E.  37    (1909). 

(1900)  ;   Pekin  v.  McMahon,  154  111.  *°  Prince  v.  Lowell  Elec,  etc.  Corp., 

141,  39  N.  E.  484,  45  Am.  St.  Rep.  201  Mass.  276,  87  N.  E.  558  (1909)  ; 

114,  27  L.  R.  A.  206   (1896)  ;  Wiese  Haynes  v.  Boston  Elev.  Ry.  Co.,  204 

V.   Remme,    140   Mo.   289,   41    S.   W.  Mass.    249,    90    N.    E.    419    (1910); 

797    (1897);    Tucker   v.   Draper,   62  Harrison  v.  N.  Y.,  etc.  Ry.  Co.,  196 

Neb.  66,  86  N.  W.  917,  54  L.  R.  A.  N.  Y.  86,  87  N.  E.  802  (1909).   There 

321    (1901);   Wolf  v.  Lake  Erie,  etc.  must  be,  however,   some  evidence  of 

Ry.   Co.,  55   Ohio  St.   517,  45  N.  E.  the  exercise  of  ordinary  care  by  de- 

70'8,  36  L.  R.  A.  812    (1897);   Bom-  ceased    (City   of   Chicago  v.    Carlin, 

berger   v.    Citizens    St.    Ey.    Co.,    95  141   111.   App.    118    (1908);    Stollery 

Tenn.   18,  31  S.  W.  163,  49  Am.  St.  v.  Cicero,  etc.  Ry.  Co.,  243  111.  290, 

Rep.  909,  28  L.  R.  A.  486    (1896);  90   N.   E.   709    (1910);    but  Illinois 

Mo.,  etc.  Ry.  Co.  v.  Evans,  16  Tex.  has  altered  the  rule  by  amendment 

App.  68,  41  S.  W.  80   (189'7);  Ploof  of   the    statute,    §    362,    placing   the 

v.    Burlington   Tr.    Co.,    70   Vt.    509,  burden  of  showing  contributory  neg- 

41  Atl.  10il7,  45  L.  R.  A.  108  (1899).  ligence   on   the   defendant    (Chicago, 

"Jones  V.  Ryon,   109  N.  Y.  Supp.  etc.   Ry.    Co.   v.    Ginther,    90   N.    E. 

156,     125    App.     Div.     282     (1908);  (Ind.  App.)   911    (1910). 

Gallagher  v.  N.  Y.  City  Ry.  Co.,  lOO  "  Gray   v.    Chicago,   etc.    Ry.    Co.,. 

N.  Y.  Supp.  515,  124  App.  Div.  868  121     N.     W.     (la.)     1097     (1909); 

(1908)  ;  Boye  v.  N.  Y.  City  Ry.  Co.,  Brown  v.   West  Riverside  Coal   Co., 

110  N.  Y.  Supp.  393,  126  App.  Div.  120  N.  W.    (la.)    732    (1909). 
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14L 

General  rule  of  liability. 

§  147. 

What    acts    are    within    em- 

142. 

Principle  of  the  rule. 

ployment. 

143. 

Relation  of  master  and  ser- 

147a 

Deviation  by  the  servant. 

vant. 

148. 

Master    not    liable    for    acts 

144. 

Agency   necessary   to    create 

outside  of  employment. 

responsibility. 

149. 

[Omitted.] 

145. 

Master's    liability    for     ser- 

150. 

Liability   for   servant's  will- 

vant's acts  under   implied 

ful  acts. 

authority. 

151. 

Ostensible  authority  for  will- 

146. 

Master    liable    for    acts    in 

ful  acts. 

course  of  employment. 

152. 

[Omitted.] 
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§  153. 

Willful    acts;     when    conse- 
quence of  negligence. 

§  166. 

154. 

Liability  or  negative  results 

167. 

of  willful  acts. 

168 

154a 

Dangerous  agencies   and  in- 

strumentalities    entrusted 

169 

to  servant. 

155. 

Disobedience      of      master's 

170 

orders. 

171 

156. 

[Omitted.] 

157. 

Liability    for    sub-agents    or 
strangers. 

172. 

158. 

Implied  liability  of  owner  of 
vehicle. 

173 

159. 

Ownership     of     other     prop- 
erty;    how     far     implies 

174 

liability. 

175 

160. 

Who  is  to  be  deemed  master. 

160a 

There    cannot    be    two    mas- 
ters as  to  the  same  act. 

176 

161. 

Nominal    master    when    not 
liable. 

162. 

Liability    for    servant    hired 
out. 

163. 

Liability  of  trustees  and  re- 
ceivers for  employe's  acts. 

164. 

Who  is  a  "  contractor." 

165. 

When   contractor   and   when 
servant. 

Effect  of  employer's  control 
over  contractor. 

Effect  of  right  of  dismissal. 

Employer  not  liable  for  con- 
tractor's  negligence. 

Negligence  of  subcontractor 
and  part  contractor. 

[Omitted.] 

Employer  liable  for  servants 
selected  by  him. 

Liability  for  servant  com- 
pulsorily  employed. 

Liability  of  owner  for  per- 
sons employed  on  land. 

Liability  of  employer  for  his 
own  fault. 

Employer  liable  for  the  act 
contracted  for. 

Omission  of  duty  not  ex- 
cused by  contracting  to 
have  it  done. 

(The  compensation  Acts  of 
Wisconsin  and  Massachu- 
setts are  given  in  full  in 
the  Appendix  as  speci- 
mens of  this  legisla- 
tion). 


§  141.  General  rule  of  liability.  —  It  is  an  old  and  thor- 
oughly established  doctrine  that,  where  the  relation  of 
master  and  servant  exists,  the  master  is  responsible  to 
third  persons  for  the  damage  caused  by  the  wrongful  acts 
or  omissions  of  his  servants,  in  the  course  of  their  em- 
ployment as  such.^     This  liability  is  not  confined  to  the 


'Whiteley  v.  Pepper,  L.  R.  2  Q.  B.  67  Id.  379;  Simonton  v.  Loring,  68  Me. 
Div.  276;  Coughtry  v.  Globe  Woolen  164;  The  Rheola,  22  Blatchf.  124; 
Co.,  56  N.  Y.  124;  Kennedy  v.  Ryall,    124;    Tuel    v.    Weston,  47  Vt.   634; 
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mere  negligence  of  servants,  but  extends  also  to  their 
willful  acts,  though  unauthorized  or  even  forbidden  by 
the  master,  so  far  as  such  acts  deprive  third  persons  of  a 
benefit  which  the  master  was  bound  to  confer  upon  them, 
or,  for  any  other  reason,  have  occurred  in  the  course  of 
the  servant's  employment.  This  responsibility  for  will- 
ful wrongs,  not  authorized  by  the  master,  may  still  fall 
under  the  law  of  negligence.  The  master  may  be  con- 
sidered in  such  case  guilty,  not  of  the  wrongful  act  itself, 
but  only  of  neglect  to  restrain  his  servant  from  com- 
mitting it.^ 

§  142,  Principle  of  the  rule.  —  The  principle  which 
lies  at  the  foundation  of  this  rule  has  been  differently 
stated  in  several  judicial  opinions;^    and  the  abstract 


Phelon  V.  Stiles,  43   Conn.  426;    Oil  for  him,  assumes  all  the  risks  of  a 

Creek,   etc.   R.    Co.   v.   Keighron,   74  wrongful    execution    of    his    duties " 

Pa.  St.  316  [servant  let  oil  car  come  (per  Allen,  J.,  in  Mott  v.  Consumers' 

into     collision     with     a     locomotive  Ice  Co.,  73  N.  Y.  543).    The  master's 

which   set   fire   to  the   car,    burning  liability   "  is   wholly   irrespective    of 

plaintiff's  house] ;    Andrews  v.   Boe-  any  contract,  express  or  implied,  or 

decker,   126  111.   605,   18  N.  E.   651,  any     other     relation     between     the 

and  cases,  infra.  injured  party  and  the  master  "   ( per 

^  See  §§  153,  154,  post.  Grier,    J.,    in    Philadelphia,    etc.    E. 

' "  The  reason  of  [the  rule]  is  that  Co.   v.   Derby,    14   How.   U.    S.   468, 

every  act  which  is  done  by  a  servant  485 ) .     "It  is   this   right  to   control 

in  the  course  of  his  duty  is  regarded  the   conduct   of   the   agent  which    is 

as  done  by  his  master's  orders,  and  the  foundation  of  the  doctrine  that 

consequently    is    the    same    as    if    it  the  master  is  to  be  affected  by  the 

were    the    master's    own    act"     (per  acts   of  his   servant"    (N.   Y.,   Lake 

Lord      Chelmsford,      in     Bartonshill  Erie,  etc.  E.  Co.  v.  Steinbrenner,  47 

Coal  Co.  V.  McGuire,  3  Macq.  H.  L.  N.    J.    Law,     161).    In    Wilson    v. 

306).     "The     responsibility    of    the  Owens  (16  L.  E.  Ir.  225),  Dowse,  B., 

master  for  the  acts  of  a  servant  rests  says:     "There  is  no  material  differ- 

upon  the  express  or  implied  authori-  ence   whether   the   party   committing 

zation  of  the  act  by  the  master,  who,  the  injury  is  a  servant  or  agent  ot 
in  the  employment  of  another  to  actthe    defendant.     A    servant     is     an 
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justice  of  the  rule  itself  has  been  occasionally  questioned.* 
But  the  soundness  of  the  principle  and  the  necessity  of 
the  rule,  which  we  have  inherited  from  the  Roman  law,^ 
have  received  new  and  convincing  illustrations  in  the 
immense  development  of  modem  corporations.  If  the 
rule  of  respondeat  superior  *  were  now  to  he  abrogated, 
it  would  be  almost  impossible  to  carry  on  the  present 


agent.  The  principal  is  responsible 
for  the  act  of  his  agent,  and  this  case 
is  only  an  application  of  the  doctrine 
of  '  respondent  superior.' "  See 
Cooley  on  Torts,  539.  The  rule  "is 
founded  on  the  soundest  considera- 
tions of  public  policy,  and  which  the 
•courts  are  not  at  liberty  to  relax " 
(per  Thompson,  J.,  in  Siegrist  v. 
Arnot,  10  Mo.  App.  197).  "The 
rule  is  necessary  to  prevent  fraud 
and  encourage  coniidence  in  dealing  " 
(per  Tenney,  C.  J.,  Stiekney  v.  Mun- 
roe,  44  Me.  204). 

* "  We  never  apply  this  rule  [re- 
spondeat superior}  without  a  sense 
of  its  hardships  on  the  master;  but 
it  has  been  settled  on  a,  broad  bal- 
ancing of  reason  and  equities,  and 
judicis  est  dicere,  non  donare,  legem  " 
(per  Fenner,  J.,  Shea  v.  Eeems,  36 
La.  Ann.  966).  "It  is  very  im- 
portant that  the  principle  [respond- 
eat superior^  should  be  upheld  and 
maintained  for  the  sake  of  the  gen- 
eral security  of  society,  yet  it  is 
often  attended  with  much  seeming 
hardship.  To  visit  a  man  with 
heavy  damages  for  the  negligence 
of  a  servant,  when  he  is  able  to 
show  that  he  exercised  all  possible 
care  and  precaution  in  the  selection 
of  him,  is  apt  to  strike  the  common 
mind  as  unjust"  (per  Sharswood,  J., 
Hays  V.  Millar,  77  Pa.  St.  238).    In 


Collett  V.  Foster,  2  Hurlst.  &  N. 
356,  where  a  client  was  made  liable 
for  the  tortious  acts  of  his  attorney 
in  the  conduct  of  a  suit,  though  he 
was  wholly  ignorant  of  the  particu- 
lar act,  Bramwell,  B.,  expressed  a 
great  desire  to  limit  the  doctrine  of 
respondeat  superior,  so  as  to  make 
the  actual  wrongdoer  alone  respon- 
sible. See  also  Smith  v.  Keal,  L.  E. 
9  Q.  B.  Div.  340. 

° "  The  true  explanation  of  the 
doctrine  seems  to  be  historical,  dat- 
ing back  to  the  period  of  the  Roman 
law  when  servants  were  slaves,  for 
whom  the  pater  familias  was  respon- 
sible, as  part  of  his  general  responsi- 
bility for  the  family  which  he  repre- 
sented and  governerd  "  ( 2  Kent  Com. 
(12th  ed.)  260,  note  1). 

"  The  term  respondeat  superior  is 
not,  in  truth,  the  statement  of  a  rule 
at  all;  it  is  rather  the  statement  of 
the  result  or  consequence  of  apply- 
ing the  legal  maxim  qui  facit  per 
alium,  facit  per  se  in  the  law  of 
torts.  Jurists  of  the  historical  school 
insist  that  it  is  an  exception  to  the 
juristic  maxim  culpa  tenet  suos 
anctores  tantum;  but,  says  Mr. 
Beven,  "  There  is  no  reason  to  doubt 
that  the  recognition  of  a  liability  of 
the  master  for  the  torts  of  the  ser- 
vant is  pretty  well  coeval  with  the 
recognition  of  the  master's  liability 


§    143]  LIABILITY    OF    MASTEES   FOE    SEEVANTS.  350 

complex  business  of  society.  Every  person  having  any 
pecuniary  responsibility  would  shelter  himself  behind 
the  forms  of  a  corporation,  which  would,  in  such  case,  be 
free  from  all  responsibility  for  the  negligence  and  vio- 
lence of  its  agents,  without  direct  evidence  of  authority 
for  their  acts;  while  such  evidence  could  be,  in  almost 
every  instance,  suppressed.  In  short,  the  rule  is  one  of 
those  elementary  ones,  established  so  early  in  the  history 
of  civil  society  that  the  evils  which  led  to  its  establish- 
ment have  utterly  passed  away,  leaving  scarcely  a  trace 
in  history;  and  it  is  precisely  such  rules  and  principles 
which  are  most  questioned  in  modern  times,  simply  be- 
cause no  human  memory  and  no  written  record  enables 
us  to  recall  the  state  of  facts  out  of  which  reason  de- 
veloped them.' 

§  143.  Relation  of  master  and  servant.  —  Who  may  be 

masters  and  servants?  All  persons  and  corporations 
employing  others  may  be  masters,  and  all  natural  per- 
sons agreeing  for  a  valuable  consideration  to  render  ser- 
vice to  another  and  obey  his  instructions  in  any  lawful 
business  may  be  servants.  The  characteristic  distin- 
guishing the  relation  is  the  retention  by  the  master  of 
the  right  to  determine  ' '  not  only  what  shall  be  done,  but 
how  it  shall  be  done. ' '  ^     The  test  at  any  particular  time 

in  contract."     He  adds  that  it  was  19    Ind.    App.    565,    48    N.    E.    803 

applied  in  the  Year  Books,  2  H.  IV,  (1897);    Moffet    v.    Koch,    106    La. 

18,  pi.  6.  371,    31    So.    40    (1900);    Butler   v. 

'"No  reason   for  the   rule,   or  at  Townsend,   126  N.  Y.   106,  26  N.  E. 

any  rate  no  satisfactory  one,  is  com-  1017    (1891).      The    construction   in 

monly  given  in  the  books"   (Pollock  Singer  Mfg.  Co.  v.  Rahn,   132  U.  S. 

on  Torts    (8th  ed. )   p.  77).     For  its  518,   holding  that   the   relation  was 

historical      development     see     Prof,  created  by  a  "  canvasser's  salary  con- 

Wigmore's  article,  7  Har.  Law  Rev.  tract,"   seems   at  variance   with   the 

315-385.     Also  admirable  exposition  general   rule  that  capacity  to  make 

by   Prof.    Floyd   R.    Mechem,    "  Em-  contracts   for  his  employer  differen- 

ployer's    Liability,"    American    Law  tiates   the    agent   from   the    servant. 

Review,  March  and  April,  1910.  But  the  facts  of  the  case  are  so  im- 

'26  Cyc.  966-7;  New  Orleans,  etc.  perfectly  reported  as  greatly  to  de- 

Ry.  Co.  V.  Banning,  15  Wall.  649,  21  tract  from  its  authority    (see  Bige- 

Ed.  220;   Indiana  Iron  Co.  v.  Cray,  low  on  Torts   (8th  ed.)   p.  54;   Wal- 
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is  said  to  be  whetlier  one  has  subjected  himself  to  the 
orders  of  another  and  become  liable  to  his  discharge  for 
disobedience  or  misconduct."  It  has  been  held  that,  as 
regards  the  public,  one  who  holds  out  another  as  his  ser- 
vant, or  who  knowingly  accepts  his  services,  may  be  lia- 
ble as  master  by  virtue  of  the  doctrine  of  estoppel. 


§  144.  Agency  necessary  to  create  responsibility.  — 

No  one  is  responsible  for  the  act  or  omission  of  another 
unless  that  other  is  his  agent.^"  The  relation  of  parent 
or  child  is  not  of  itself  enough  to  make  the  parent  re- 


lace  V.  Southern  Oil  Co.,  91  Tex.  18, 
40  S.  W.  389  (1897);  Jacobs  v. 
Phillip-Henrici  Co.,  137  111.  App.  171 
(1907)  ;  Walker  v.  Tex.  &  N.  0.  R., 
112  S.  W.    (Tex.  App.)    430    (1908). 

"  Frerker  v.  Nicholson,  41  Colo.  12, 
92  Pac.  224,  13  L.  E.  A.  (N.  S.) 
1122  (1907);  Chicago  v.  Gothman, 
139  111.  App.  253,  affd,  226  111.  9, 
86  N.  E.  152  (1908);  Yeates  v.  111. 
Cent.  R.  Co.,  241  111.  206,  89  N.  E. 
338  (1909).  Authority  to  control 
at  the  very  time  and  in  respect  to 
the  very  transaction,  is  the  test 
(Bryson  v.  Phila.  Brewing  Co.,  209 
Pa.  40,  57  Atl.  1105  (1904);  Riggs 
v.  Standard  Oil  Co.,  130  Fed.  199 
(1904);  Thayer  v.  Cheekly  (C.  C. 
A.),  127  Fed.  556  (1904);  Thorn  v. 
Williams,  84  N.  Y.  Supp.  296.  Post, 
§  160a. 

"See  §  65,  ante.  To  render  one 
liable  for  the  negligence  of  another, 
the  relation  of  master  and  servant, 
or  principal  and  agent,  must  exist 
(Stevens  v.  Armstrong,  6  N.  Y.  435; 
McGtuire  v.  Grant,  25  N.  J.  Law, 
356;  Penn.  R.  Co.  v.  Russ,  57  Id. 
126,  30  Atl.  524;  Larock  v.  Ogdens- 
burgh,  etc.  R.  Co.,  26  Hun,  382; 
Fisher  v.  Metropolitan  R.  Co.,  34  Id. 
433).  "It  is  absolutely  essential, 
in    order    to    establish    a    liability 


against  a  party  for  the  negligence  of 
others-,  that  the  relation  of  master 
and  servant  should  exist  "  ( Hexamer 
v.  Webb,  101  N.  Y.  377,  4  N.  E. 
755 ) .  s. '  p.,  McCullough  v.  Shone- 
man,  105  Pa.  St.  169;  Thorp  v. 
Minor,  109  N.  C.  152,  13  S.  E.  702. 
The  fact  that  a  railway  company 
permitted  an  engine  to  be  run  on  its 
tracks  by  a  contractor  in  performing 
his  contract  with  third  parties  does 
not  render  it  liable  for  an  injury 
occurring  through  his  negligent 
operation  of  such  engine  (City,  etc. 
R.  Co.  V.  Moores,  80  Md.  348,  30  Atl. 
643 )  ;  Holmes  v.  Union  Tel.  Co.,  62 
Hun,  618,  16  N.  Y.  Supp.  563  [licen- 
sor of  use  of  telegraph  poles  not 
liable  for  licensee's  negligence] ; 
Fluker  v.  Georgia  R.  Co.,  81  Ga.  461, 
8  S.  E.  529  [license].  The  superin- 
tendent and  an  inmate  of  a  hospital 
do  not  sustain  towards  each  other  the 
relation  of  master  and  servant 
(Schrubbe  v.  Connell,  69  Wis.  476, 
34  N.  W.  503).  A  servant  may  so 
serve  two  independent  masters  that 
both  shall  be  liable  (Illinois  Cent. 
R.  Oo.  V.  King,  69  Miss.  852,  13  So. 
824;  Fisher  v.  Cook,  125  111.  280, 
17  N.  E.  763).  s.  P.,  Smith  v.  Bel- 
shaw,  89  Cal.  427,  26  Pac.  834 
[leased  mine]. 
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sponsible  for  tlie  negligence  of  even  a  minor  child  "  in 
Ms  custody  and  care,  much  less  for  that  of  an  adult 
child."  Nor  is  the  child  responsible  for  any  act  of  the 
parent,  as  such."  Neither  does  the  relation  of  husband 
and  wife,  of  itself,  bring  either  of  them  within  the  scope 
and  meaning  of  this  chapter.  Under  the  rules  of  the 
common  law  the  husband  was  often  liable  for  his  wife's 
torts;  but  that  liability  stands  upon  a  different  ground 
:from  the  liability  of  a  master  for  the  act  of  his  servant; 
and  it  does  not  now  exist  in  most  of  the  United  States. 
The  wife  never  was  liable  for  the  torts  of  the  husband; 
and  there  is  no  principle  under  which  she  can  be  made  so 
liable  now."^    Nor  is  the  mere  fact  of  employment  always 


"  Baker  v.  Morris,  33  Kans.  580,  7 
Pac.  267  [minor  son  negligently  fired 
a,  gun,  killing  plaintifif's  horse ;  father 
not  liable]  ;  Brohl  v.  Lingeman,  41 
Mich.  711,  3  N.  W.  199;  Maher  v. 
Benedict,  123  App.  Div.  579,  108 
N.  Y.  App.  228  (1908),  (motor  oar 
driven  by  son  of  owner)  ;  Muller  v. 
Shufeldt,  114  N.  Y.  Supp.  1012 
(1909),  (father  not  liable  for  in- 
juries caused  by  a  dog  owned  by  his 
son)  ;  Lessoff  v.  Gordon,  124  S.  W. 
(Tex.  App.)  182  (1910),  (father's 
liability  must  depend  on  the  appli- 
cation in  the  particular  case  of  the 
rules  governing  the  relation  of 
master  and  servant  and  not  on 
parental  relationship)  ;  (Chastain  v. 
Johns,  120  Ga.  977,  48  S.  E.  343,  66 
L.  E.  A.  958  (1904);  Ritter  v. 
Thibodeaux,  41  S.  W.  (Tex.  App.) 
492  (1897)  ;  Taylor  v.  Sell,  120  Wis. 
32,  97  N.  W.  498  (1903)  ;  Smith  v. 
Davenport,  45  Kans.  423,  25  Pac. 
851,  23  Am.  St.  Rep.  737,  11  L.  E.  A. 
429  (1891);  McCarthy  v.  Heisel- 
man,  140  App.  Div.  240,  125  N.  Y. 
Supp.  13;  Brittingham  v.  Stadiem, 
151  N.  C.  299,  66  S.  E.  128  (1909)  ; 
Dally  V.  Maxwell,  152  Mo.  App.  415, 
133   S.   W.  351    (1895),    (not  liable 


as  matter  of  law  on  account  of  re- 
lationship, but  is  liable  for  minor 
son's  negligence  in  operating  an 
automobile  with  his  permission).  On 
the  same  point  see  Doran  v.  Thomsen, 
76  N.  J.  L.  754,  71  Atl.  296   (1908). 

^=Way  V.  Powers,  57  Vt.  135. 

"  See  cases  on  Contributory  Negli- 
gence, ante,  §§  70-79. 

"a  At  common  law  neither  a  hus- 
band nor  wife  can  maintain  an  ac- 
tion of  tort  against  the  other, 
whether  for  injury  to  person  or 
property  (Hobbs  v.  Hobbs,  70  Me. 
383).  And  for  her  torts  committed 
before  marriage  (Knowing  v.  Manly, 
49  N.  Y.  192,  10  Am.  Eep.  346); 
and  after  marriage  (Cox.  v.  Hoff- 
man, 20  N.  C.  319),  if  in  his  pres- 
ence, he  alone  is  generally  respon- 
sible (Handy  v.  Foley,  121  Mass. 
259,  23  Am.  Rep.  270).  His  liability 
for  her  ante-nuptial  torts  is  devolved 
on  him  in  consideration  of  his  be- 
coming entitled  to  all  of  her  per- 
sonal estate  and  to  choses  in  action 
reduced  to  possession.  The  other 
rules  rest  on  the  doctrine  of  the 
merger  of  the  wife's  identity  and  the 
husband's  presumed  coercion. 
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sufficient  to  make  the  employer  responsible  for  the  acts 
of  the  person  employed/*  Every  one  with  whom  a  con- 
tract is  made  to  do  or  to  furnish  a  thing  may  be  said  to 
be  employed  for  this  purpose  by  the  person  for  whom  the 
act  is  to  be  performed;  but  such  a  contract  does  not 
necessarily  create  the  relation  of  master  and  servant  or 
principal  and  agent;  and,  where  that  relation  is  not 
created,  the  responsibility  here  defined  does  not  arise.^^ 
It  makes  no  difference  that  the  employer,  in  such  a  case, 
puts  some  of  his  property,  whether  real  or  personal,  into 
the  charge  or  control  of  the  employed,  and  that  the  latter 
uses  that  identical  property  in  such  a  wrongful  manner 
as  to  injure  a  stranger  therewith."  Much  less  can  the 
owner  of  the  property  be  made  responsible  for  injuries 
caused  by  the  contract  of  such  property  with  the  person 
or  property  of  another,  without  proof  or  presumption  of 
any  other  circumstance,  and  on  the  mere  ground  of  his 
ownership."  The  relation  of  landlord  and  tenant,  there- 
fore, does  not  impose  upon  the  landlord  any  liability  for 
the  negligent  use  of  the  leased  premises  by  the  tenant  to 
the  injury  of  a  stranger.^' 

"King  V.  N.  Y.  Central  R.  Co.,  66  610,   12  Jur.   N.   S.   705;    Samuelson 

N.  Y.   181,  where  Andrews,  J.,  said:  v.     Cleveland,    etc.    Mining    Co.,    49 

"  It  is  not  enough,  in  order  to  estab-  Mich.    164;    Pettigrew   v.   St.   Louis, 

lish  a  liability  of  one  person  for  the  etc.  Steel  Co.,  14  Mo.  App.  441 ;  Cin- 

negligence  of  another,  to  show  that  cinnati,   etc.   R.    Co.   v.    Wright,    54 

the   person  whose  negligence   caused  Ohio  St.  181,  43  N.  E.  688.     A.  was 

the   injury  was   at  the  time   acting  injured    by    collision    with    a    car, 

under  an  employment  by  the  person  driven  by  a  servant  of  B.,  the  car 

who    is    sought    to    be    charged.      It  being  owned  by  C.     Held,  that  action 

must  be  shown,  in  addition,  that  the  was    properly    brought     against    B. 

employment  created   the   relation   of  (Weyant  v.  Harlem  R.  Co.,  3  Duer, 

master   and  servant  between  them."  360). 

^=See  post,  %%  164,  168.  "Wolf   v.    Kilpatrick,    101    N.    Y. 

"See  post,  §§  158,  159,  173;  Brohl  146,  4  N.  E.   188;   Edwards  v.  Har- 

V.  Lingeman,  41  Mioh.  711,  3  N.  W.  lem  R.  Co.,  98  N.  Y.  249;   Miller  v. 

199;    Byrne  v.  Kansas  City,  etc.  R.  N.  Y.  Lackawanna,  etc.  R.  Co.,   125 

Co.,' 61  Fed.  605,  9  C.  C.  A.  666.  Id.  118,  26  N.  E.  35  [lessor  of  rail- 

"See  Kelly  v.  New  York,  11  N.  Y.  road  not  liable   for   injuries  to   ad- 

432-  Pack  v.  Same,  8  Id.  222;  Gour-  jacent     property      by      embankment 

dier  v.  Cormaek,  2  E.  D.  Smith,  254;  built    by    lessee,    though    bound    by 

Higgs  V.  Maynard,   14  Weekly  Rep.  terms  of  lease  to  pay  latter  for  its 

[Law  of  Neg.     Vol.  1  —  23] 
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§  145.  Master's  liability  for  servant's  acts  under  im- 
plied authority.  —  A  master  is,  of  course,  responsible  for 
any  act  of  his  servants  committed  by  his  express  com- 
mand, however  unlawful  it  may  be.  He  is  also  respon- 
sible for  the  acts  of  a  servant  under  an  implied  authority 
—  that  is  to  say,  an  authority  which  he  gave  the  servant 
himself,  or  the  person  dealing  with  him,  reasonable 
ground  to  belieVe  had  been  given,  or  which  is  usually 
given  under  similar  circumstances.^"  It  may  well  be  that 
a  servant  can  have  no  implied  authority  to  do  that  which 
it  ■cannot  be  lawful,  under  any  circumstances,  or  in  any 
manner,  for  either  him  or  his  master  to  do.^°  But  that 
does  not  justify  the  proposition  that  a  master  is  never 


new  construction  work].  s.  P., 
Philips  V.  Northern  R.  Co.,  62  Hun, 
233,  16  N.  Y.  Supp.  909  [lessor  of 
railroad].  But  the  lessor  of  a,  rail- 
road, in  whose  exclusive  interest  it 
is  operated  by  the  lessee,  is  liable 
for  injuries  received  through  the  neg- 
ligent operation  of  the  road  (South- 
ern R.  Co.  V.  Bouknight,  17  C.  C.  A. 
181,  70  Fed.  442;  see  §  120a,  ante, 
and  §  413,  post).  The  defendant, 
having  a  license  to  run  a  ferry, 
leased  it  to  another;  and  through 
the  negligence  of  the  lessee's  servant, 
A.  was  drowned.  Held,  that  the  re- 
lation of  master  and  servant  did  not 
exist  between  lessee  and  defendant, 
who  was  therefore  not  liable  (Black- 
well  V.  Wiswall,  24  Barb.  355).  To 
same  effect,  Felton  v.  Deall,  22  Vt. 
171.  The  lessor  of  a  quarry  was  held 
not  liable  to  an  employee  of  the 
lessee,  for  the  lessee's  negligence; 
it  not  appearing  that  any  duty  of 
the  lessor  remained  unperformed, 
even  though  the  one  injured  was 
originally  a  servant  of  the  lessor,  and 
supposed  that  he  was  so  at  the  time 
of  the  accident  (Crusselle  v.  Pugh, 
67  Ga.  430;  distinguishing  Lake 
Superior    Iron    Co.    v.    Erickson,    39 


Mich.  492).  Compare  Northeastern 
R.  Co.  v.  Barnett  (89  Ga.  399,  15 
S.  E.  492),  where,  on  the  facts,  a 
verdict  against  the  lessor  was  not 
disturbed.  One  who  has  let  out  his 
farm  and  stock  on  shares  is  not  en- 
gaged in  the  joint  undertaking  of 
carrying  on  the  farm  with  the  tenant 
so  as  to  render  him  personally  liable 
for  injury  by  a  trespassing  ram,  pur- 
chased by  the  lessee,  and  permitted 
to  escape  by  the  latter's  negligence 
(Marsh  v.  Hand,  120  N.  Y.  315,  24 
N.  E.  463;  §  707,  post,  et  seq.). 

'°  Allen  V.  Southwestern  R.  Co.,  L. 
R.  6  Q.  B.  65,  per  Blackburn,  J.; 
Barwick  v.  English  Joint  Stock 
Bank,  L.  R.  2  Ex.  259;  post,  §  160a. 

''»In  Mali  v.  Lord,  39'  N.  Y.  381, 
the  superintendent  of  defendant's 
store  called  in  a  policeman  and 
directed  him  to  arrest  and  examine 
the  person  of  the  plaintiff,  a  lady, 
suspected  of  stealing  goods,  which 
was  done,  without  defendant's  ex- 
press authority.  Held,  that  the  ser- 
vant was  not  impliedly  authorized 
by  his  master  to  do  that  which  the 
master  himself,  being  present,  would 
not  be  authorized  to  do.  See  §  151, 
post. 
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liable  for  the  act  of  his  servant  in  doing  that  which,  un- 
der the  particular  circumstances,  would  have  been  en- 
tirely unlawful  for  his  master  to  do,  or,  where  the  master 
is  a  corporation,  an  act  beyond  its  corporate  power.  On 
this  point  some  confusion  has  arisen.  Thus  it  has  been 
held  that  where  a  railway  corporation  had  no  power  to 
cause  the  arrest  of  the  plaintiff  upon  a  certain  specified 
ground,  it  could  not  be  held  responsible  for  the  act  of  its 
agent  in  arresting  the  plaintiff  on  that  ground,  although 
the  agent  acted  in  good  faith,  for  the  purpose  of  protect- 
ing his  employer's  interest.^^  But  this  decision  was 
clearly  wrong.  There  is  not,  and  never  could  have  been, 
any  doubt  that  such  a  corporation  had  power  to  cause 
persons  to  be  arrested  and  detained  for  some  offenses; 
and,  such  being  the  case,  it  is  uniformly  held  that  the 
corporation  is  responsible  for  the  act  of  an  agent  who,  in 
good  faith,  believed  that  there  was  sufficient  ground  for 
making  the  arrest.^^     For,  where  a  servant  is  authorized 

^^  Poulton  V.  Southwestern  R.  Co.,  was  in  accordance  with  the  view  that 

L.  E.  2  Q.  B.  534.     In  this  case,  the  had   long   been   accepted,"   but   adds 

station  master  having  authority  by  that   it  would   probably  never   have 

statute  only  to  arrest  one  not  paying  been  so  declared  in  the  presence  of 

fare,  Blackburn,  J.,  said :     "  In  the  present-day    commercial    and    indus- 

present  case  an  act  was  done  by  the  trifil  conditions, 
station  master  completely  out  of  the       ^^  Where    oflficers   of   railway   com- 

scope  of  his   authority,  which  there  panies,  intrusted  with  the  execution 

can   be  no  possible  ground   for  sup-  of  by-laws  relating  to  imprisonment, 

posing    the     railway    company     au-  and  intending  to  act  in  the  course  of 

thorized    him    to    do,    and    a    thing  their    duty,    improperly    imprisoned 

which   could   never  be   right  on  the  persons   who   are   supposed   to   come 

part  of.  the  company  to  do.     Having  within  the  terms  of  the  by-laws,  the 

no    power    themselves    they    cannot  companies  are  liable    (Goff  v.  Great 

give  the  station  master  any  poiver  to  Northern  R.  Co.,  3  El.  &  El.  672,  ex- 

do    the    act."      In    the    learned    Mr.  plaining  Roe  v.  Birkenhead  R.  Co.,  7 

Beven's  3d  ed.    ( 1908 )    of  his  work  Ex.  36 ;  and  see  Barry  v.  Midland  R. 

on  Torts,  p.  321,  discussing  this  case  Co.,   Irish   Rep.    I    C.   L.    130).     In 

(criticised  in  a  previous  edition  of  Lynch   v.    Metropolitan   El.    E.    Co., 

this  work),  and  italicizing  the  opin-  90    N.    Y.    77,    defendant   was    held 

ion   of   Blackburn,   J.,   as   above,   he  liable  for  the  unlawful  detention  of 

questions    its    authority    where    the  a   passenged   by   a  gate-keeper,   who 

act    done    was    committed    about    a  refused   to   allow   him   to   leave    the 

matter    necessarily    incident    to    the  station  without  producing  his  ticket 

corporation  business,  but  says :  "  This  or  paying  his  fare.     s.  p.,  Moore  v. 
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to  do  acts  which  may  or  may  not  be  lawful,  according  to 
circumstances,  the  master  may  be  liable  for  such  an  act, 
although  no  circumstances  existed  to  justify  it.^^  The 
master  is  clearly  liable  for  the  servant's  negligence  in 
incomplete  performance  of  an  authorized  act,  even 
though  by  reason  of  such  omission,  the  act  becomes 
criminal.^* 

§  146.  Master  liable  for  acts  in  course  of  employment. 

—  The  master  is  responsible  for  the  negligent  acts  or 

Metropolitan  R.  Co.,  L.  R.  8  Q.  B.  36  or  servant  may  be  implied  from  the 

[false  imprisonment  of  passenger  not  fact  (Gulf,  etc.  Ry.  Co.  v.  James,  73 

paying  proper  fare] ;  Bayley  v.  Man-  Tex.   12,   10  S.  W.   744,   15  Am.   St. 

Chester,  etc.   R.   Co.,   L.   R.   8   C.   P.  Rep.   743    (1889'),    (action  for  mali- 

148    [porter   pulling  passenger  back  cious     prosecution     against    railway 

from  train  in  motion] ;   Seymour  v.  company,  original  proceeding  having 

Greenvifood,     7     Hurlst.     &     N.     356  been   instituted   on  affidavit  of   gen- 

[ assault    of    passenger    by    omnibus  eral  manager)  ;   Cobb  v.  Simon,   124 

guard].      There    are    many    similar  Wis.  467,   102  N.  W.   891,   119  Wis. 

decisions,  but  as  they  mainly  lie  out-  597,  97  N.  W.  276,  lOO  Am.  St.  Rep. 

side  of  our  province,  we  only  refer  909   (190'3),   ( flloor -walker )  ;  Eichen- 

to  a  few,  holding  the  master  liable  green  v.  Louisville,  etc.  Ry.  Co.,  96 

for    arrest    (Staples   v.    Schmid,    18  Tenn.  229,  34  S.  W.'  219,  54  Am.  St. 

R.  I.  224,  26  Atl.   193   [salesman  in  Rep.   833,   31   L.  R.   A.   702    (1896), 

charge  of  store];  Mallach  v.  Ridley,  (railway    detective).      But    see    St. 

24   Abb.   N.   C.    172,   9  N.   Y.   Supp.  Louis,  etc.  Ry.  Co.  v.  Wyatt,  84  Ark. 

922;  qualifying  s.  c,  before,  43  Hun,  193,  106  S.  W.  72   (1907). 

336 ;    Clark   v.    Starin,   47    Id.    345 ;  ''  See  §  148,  post.    Limpus  v.  Lon- 

Toomey  v.  Delaware,  etc.   R.   Co.,  4  don    Omnibus    Co.,    1    Hurlst.    &   C, 

Misc.    392,    24    N.    Y.    Supp.    108;  526    [racing   omnibuses];    Regina   v. 

Atchison,   etc.   R.   Co.   v.   Henry,   55  Stephens,  L.  R.  1  Q.  B.  702;  Dickson 

Kans.   715,  41   Pac.  962   [train  con-  v.  Waldron,  135  Ind.  507,  34  N.  E. 

ductor] ;   Laflitte  v.  New  Orleans  R.  506,    35    Id.    1     [assault    by    special 

Co.,  43  La.  Ann.  34,  8  So.  701   [ear  policeman].       A     servant     employed 

driver] ;    compare  Central  R.  Co.  v.  "  to   do   general   farm  work,"   negli- 

Brewer,    78    Md.    394,    28    Atl.    615  gently  driving  out  of  the  field  a  tres- 

[president  not  authorized;  a  strange  passing  cow,  killed  it  with  a  stone, 

decision] ;    see   Abrahams  v.   Deakin  The  master  was  held  liable,  though 

(1891),   1  Q.  B.  516,  60  L.  J.  Q.  B.  he  had  given  no  orders  in  regard  to 

238.      The    master    is   liable    for   an  driving  cattle  out  of  the  field  (Evans 

arrest  and   imprisonment  caused  by  v.  Davidson,  53  Md.  245 ) . 

his   employee   for   the   protection   of  ^  Osborne  v.  McMasters,  40  Minn, 

the  master's  business  in  his  charge,  103,   41    N.   W.    543    [selling   poison 

if   within  the   scope   of  his   employ-  without  label], 
ment,  and  the  authority  of  the  agent 
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omissions  of  his  servants  in  the  course  of  their  employ- 
ment, though  unauthorized  ^^  or  even  forbidden  ^°  by  him, 


'^Limpus  V.  London  Omnibus  Co., 
1  Hurlst.  &  C.  526;  Croft  v.  Alison, 
4  Barn.  &  Aid.  590' ;  Page  v.  Defries, 
7  Best  &  S.  137;  Luttrell  v.  Hazen, 
3  Sneed,  20.  To  same  effect.  South- 
wick  V.  Estes,  7  Cush.  385 ;  Cosgrove 
V.  Ogden,  49  N.  Y.  255.  The  test  of 
the  liability  of  a  master  for  the  torts 
of  his  servant  is,  whether  the  latter 
was  at  the  time  acting  within  the 
scope  of  his  authority,  and  not 
whether  the  act  was  done  in  accord- 
ance with  instructions  (Gregory  v. 
Ohio  River  R.  Co.,  37  W.  Va.  606, 
16  S.  E.  819;  Clark  v.  Koehler,  46 
Hun,  536;  Tierney  v.  Syracuse,  etc. 
R.  Co.,  85  Id.  146,  32  N.  Y.  Supp. 
627).  The  fact  that  the  engine  was 
moved  by  a  brakeman,  without  au- 
thority, is  immaterial  (Houston,  etc. 
R.  Co.  V.  Stewart  [Tex.  Sup.],  17 
S.  W.  33 ) .  Choppers  directed  to  cut 
only  large  trees,  but  cutting  smaller 
ones,  though  the  cutting  of  the  latter 


may  not  have  been  necessary  for  the 
removal  of  the  former,  the  master  is 
liable  (Avery  v.  White,  79  Conn.  706, 
66  Atl.  517  (1907).  Corporation  is 
liable  where  servant  in  seeking  to 
carry  out  orders  makes  an  assault 
(Coal  Belt  Elec.  Ry.  Co.  v.  Young, 
126  111.  App.  651  (1906).  Street 
railway  company  is  liable  where  a 
servant  charged  with  the  duty  of 
examining  into  personal  injury  cases, 
while  so  engaged  inflicted  the  in- 
dignity of  laying  his  hands  on  an 
alleged  injured  woman  (South  Cov- 
ington, etc.  Ry.  Co.  v.  Cleveland,  30 
Ky.  L.  R.  1072,  100  S.  W.  283,  11 
L.  R.  A.  (N.  S.)  583  (1907).  Pro- 
prietor is  liable  when  employee  of 
saloon  inflicts  injuries  resulting  in 
death  in  ejecting  one  from  saloon 
(Merrill  v.  Gates,  101  Minn.  43,  111 
N.  W.  836  (1907).  Company  is 
liable  where  its  servant  in  the  pro- 
tection   of    those    digging   holes    for 


="  Philadelphia,  etc.  R.  Co.  v. 
Derby,  14  How.  U.  S.  468;  Weed  v. 
Panama  R.  Co.,  17  N.  Y.  362; 
Columbus,  etc.  R.  Co.  v.  Powell,  40 
Ind.  37  [conductor  putting  aged  pas- 
senger off  train  in  motion] ;  Hous- 
ton, etc.  R.  Co.  V.  Gorbett,  49  Tex. 
573  [brakeman  putting  passenger  off 
train] ;  Dolan  v.  Delaware,  etc. 
Canal  Co.,  71  N.  Y.  285  [negligence 
of  flagman  at  railroad  crossing] ; 
Duggins  v.  Watson,  15  Ark.  118; 
McClung  V.  Dearborne,  134  Pa.  St. 
396,  19  Atl.  698;  Driscoll  v.  Carlin, 
50  N.  J.  Law,  28,  11  Atl.  482;  Mound 
City  Paint  Co.  v.  Conlon,  92  Mo. 
221,  4  S.  W.  922;  Bileu  v.  Paisley, 
18  Oreg.  47,  21  Pae.  934;  Gross  v. 
Pennsylvania,   etc.   R.   Co.,   62   Hun, 


619,  16  N.  Y.  Supp.  616;  Consoli- 
dated Ice,  etc.  Co.  v.  Keifer,  134  111. 
481,  25  N.  E.  im,  23  Am.  St.  Rep. 
688,  10  L.  R.  A.  696  (1890);  Mc- 
Cann  v.  Consolidated  Trac.  Co.,  59 
N.  J.  L.  481,  36  Atl.  888,  38  L.  R.  A. 
236  (1897)  ;  Houston,  etc.  Ry.  Co.  v. 
Bulger,  35  Tex.  App.  478,  80  S.  W. 
557  (1904)  ;  Cobb  v.  Simon,  119  Wis. 
597,  97  N.  W.  276,  lOO  Am.  St.  Rep. 
909  ( 1903 )  ;  Robards  v.  Bannon 
Sewer  Pipe  Co.,  130  Ky.  380,  113 
S.  W.  429,  132  Am.  St.  Rep.  394,  18 
L.  R.  A.  (N.  S.)  923  (1908)  ;  Grant 
V.  Singer  Mfg.  Co.,  190  Mass.  489, 
77  N.  B.  480',  6  L.  R.  A.  (N.  S.)  567 
(1906)  ;  Western  Real  Est.  Trustees 
V.  Hughes,  172  Fed.  206,  96  C.  C.  A. 
658   (1909). 
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and  although  outside  of  their  "  line  of  duty,"  "  and  with- 


trolley  pole  committed  violence  on 
one  attempting  to  prevent  the  tear- 
ing up  of  her  pavement  for  that  pur- 
pose (Moore  v.  Camden,  etc.  E.  Co., 
65  Atl.  1021  (1907)  (N.  J.).  That 
the  owner  of  an  automobile  may  be 
held  liable  when  servant  ran  down 
another,  it  must  be  shoviTi  that  ser- 
Tant  was  engaged  in  the  owner's 
business  at  the  time  (Lotz  v.  Han- 
Ion,  217  Pa.  339,  66  Atl.  525,  10 
L.  R.  A.  (N.  S.)  (1907).  Master  is 
liable  for  negligence  of  a  stranger 
permitted  by  a,  servant  to  assist  him 
in  his  work  (Thyssen  v.  Davenport, 
etc.  Co.,  112  N.  W.  (la.)  177.  When 
servant  permits  a  boy  to  drive  who 
negligently  injures  another,  the  mas- 
ter is  liable  (Bomberg  v.  Interna- 
tional Ey.  Co.,  103  N.  Y.  Supp.  297, 
53  Misc.  403,  rev'd,  105  N.  Y. 
Supp.  621,  121  App.  Div.  1  (190-7). 
Owner  of  passenger  elevator  whose 
operator  permits  a  boy  to  ride  on 
top,  is  liable  for  injury  thus  incurred 

(Davis'  Admr.  v.  Ohio  Valley  Bank- 
ing Co.,  32  Ky.  Law  Eep.  627,  106 
S.  W.  843  (190i8).  Where  the  super- 
intendent of  cotton  mill  had  one  who 
had  come  on  premises  to  entice  away 
employees  tied  and  thrown  into  a 
pond,   the   company   was   held  liable 

(Fields  V.  Lancaster  Cotton  Mill,  77 
S.  C.  546,  58  S.  E.  608,  11  L.  E.  A. 

(N.  S.)  822  (190i7).  Eailway  com- 
pany is  liable  where  the  engineer 
left  an  incompetent  person  in  charge 
of  engine,  by  whose  attempt  to  oper- 
ate it  another  was  injured  (Lewis 
V.     Mammoth     Min.     Co.,     93     Pac. 


(Utah)  732  (1908).  Coal  company 
is  liable  for  the  neglect  of  its  driver 
in  leaving  coal  hole  in  sidewalk  in 
dangerous  condition  (Wakefield  v. 
Boston  Coal  Co.,  197  Mass.  527,  83 
N.  E.  1110  (1908).  The  company  is 
liable  where  its  employee  authorized 
to  eject  trespassers  injured  a  tres- 
passer by  negligently  firing  on  him, 
his  personal  malice  is  not  material 
(Tex.  &  N.  0.  Ey.  Co.  v.  Parsons, 
109  S.  W.  (Tex.  App.)  240,  aff'd, 
113  S.  W.  (Sup.)  914  (1908).  Where 
the  plaintiff  after  taking  a  drink  at 
the  bar  fell  asleep,  and  barkeeper 
poured  alcohol  in  his  shoe  and  set 
it  afire,  the  master  is  liable  (Beilke 
v.  Carroll,  51  Wash.  395,  98  Pac. 
1119  (1909).  Sewing  machine  com- 
pany is  liable  where  an  agent  em- 
ployed to  retake  machines  commits 
an  assault  in  doing  so  (Shear  v. 
Singer  Sewing  Machine  Co.,  171  Fed. 
678  (1909)  ;  but  where  one  was  em- 
ployed to  collect  the  purchase  money 
of  machine  sold  on  the  installment 
plan,  his  act  in  seizing  and  carry- 
ing away  a  machine  for  non-payment, 
held  not  within  the  scope  of  his 
employment,  and  company  not  liable 
(Fennevan  v.  Singer  Mfg.  Co.,  47 
N.  Y.  Supp.  284,  20  App.  Div.  574 
The  master  is  liable  for  injuries 
arising  from  a  caretaker's  untying 
plaintiff's  sloop  from  a  private  wharf 
in  a  storm  (Ploof  v.  Putnam,  83 
Vt.  252,  75  Atl.  277  (1910).  For 
additional  instances,  see  Thompson 
on  Negligence,  §  521  and  notes. 


"It  is  not  correct,  and  leads  to  an  master's  business.     Such  a  statement 

erroneous  result,  to  describe  the  mas-  of  the  law  might  excuse  every  devia- 

ter's  freedom  from  liability  as  aris-  tion  from   the   master's   orders,   and 

ing  where  the  servant  has  departed  substitute  a  new  and  very  dangerous 

from    his    "  line    of    duty    in "    his  test  of  liability  ( Quinn  v.  Power,  87 
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out  regard  to  their  motives.^*  He  cannot  limit  his  re- 
sponsibility for  any  servant  by  employing  him  only  with 
reference  to  a  single  branch  of  the  business.  If  a  servant 
under  such  limited  employment  nevertheless  undertakes 
to  serve  his  master  in  any  other  matter  connected  with 
the  general  business,  and  the  limitation  of  his  employ- 
ment is  not  clear  or  is  not  known  to  the  persons  with 
whom  he  deals,  the  master  is  responsible  for  the  acts  of 
such  a  servant,  in  those  matters,  as  much  as  for  those  of 
any  other  servant.^"     There  is  no  difference,  in  this  re- 


N.  Y.  535 ;  approved  in  Pittsburgh, 
etc.  R.  Co.  V.  Kirk,  102  Ind.  399,  1 
N.  E.  849 ) .  Master  liable  for  act  of 
foreman  in  stretching  a  guy  rope 
across  a  railroad  to  aid  in  taking 
down  a  derrick  when  foreman  had 
general  charge  of  the  work,  though 
instructed  to  employ  a  derrick 
specialist     when     moving     derricks 

(Eeinke  v.  Bentley,  90  Wis.  457,  63 
N.  W.  10'55;  see  Burns  v.  Poulsom, 
L.  R.  8  C.  P.  563). 

^  Stewart  v.  Brooklyn,  etc.  R.  Co., 
90  N.  Y.  588;  Bryant  v.  Rich,  10i6 
Mass.  180';  Phelon  v.  Stiles,  43  Conn. 
426.  Yet  the  motive  is  often  taken 
into  account,  as  an  element  of  proof 
on  the  main  question  (see  The 
Polaria,  25  Fed.  735;  Burns  v.  Poul- 
som, L.  R.  8  C.  P.  563;  Birmingham 
Water  Works  Co.  v.  Hubbard,  85 
Ala.  179-,  4  So.  607).  A  master  in- 
structed his  servant  to  go  to  a  cer- 
tain place  and  "kill  a  beef."  The 
servant,  finding  no  animal  there  but 
the  plaintiff's  bull,  killed  it,  honestly 
attempting  to  carry  out  the  master's 
order.      The   master  was  held   liable 

(Maier  v.  Randolph,  33  Kans.  340, 
6  Pac.  625). 

"It  is  no  defense  that  the  ser- 
vant's duties  were  in  another  depart- 
ment of  the  business,  and  that  his 
act  was  without  the  express  au- 
thority of  the  master    (Hardegg  v. 


Willards,  12  Misc.  17,  33  N.  Y.  Supp. 
25).  In  Courtney  v.  Baker  (60  N. 
Y.  1 ) ,  the  master  was  held  liable  for 
injuries  caused  by  a  clerk  watching 
for  thefts,  without  orders.  Rapallo, 
J.,  said:  "It  may  be  that  he  was 
not  bound  to  watch  for  thieves,  there 
being  a  watchman  charged  with  that 
duty;  but  if,  casually,  suspicious 
signs  came  to  his  notice,  we  think 
his  general  duty  to  his  employers 
justified  him  in  endeavoring  to  as- 
certain what  was  being  done."  De- 
fendant, a  blacksmith,  had  only  two 
men  working,  one  of  whom  shod  the 
horse  and  injured  him.  Held,  that 
defendant  was  liable,  though  he 
swore  that  the  man  was  employed  as 
a  mere  helper  and  not  to  put  on 
shoes  (Leviness  v.  Post,  6  Daly, 
321).  Plaintiff  was  employed  by  a 
shipper  to  load  a  car  with  lumber; 
it  was  the  duty  of  defendant's  yard 
master  to  enter  cars  on  his  shipping 
book,  when  reported  ready  for  trans- 
portation, and  see  that  they  were 
properly  loaded  and  securely  staked; 
the  yard  master  inspected  the  car  in 
question,  and  required  other  stakes 
to  be  placed  thereon;  and  while 
plaintiff  was  removing  a  defective 
stake  the  yard  master  broke  off  an- 
other stake,  causing  the  lumber  to 
fall  on  plaintiflf.  The  car  had  been 
entered  in  the  shipping  book  by  the 


147]  LIABILITY   OF    MASTERS   FOR    SERVANTS.  360 


spect,  between  a  servant  who  is  a  general  agent  and  one 
who  is  employed  for  a  particular  purpose ;  provided  the 
latter  is  acting  with  the  seeming  consent  of  the  master 
and  within  the  apparent  scope  of  his  employment.  Such 
a  distinction  has,  however,  been  sometimes  taken.^°  The 
fact  that  the  servant  is  employed  only  for  a  single  pur- 
pose may  be  material  in  determining  whether  his  negli- 
gence or  other  misconduct  happens  in  the  course  of  his 
employment;  but  if  it  does,  the  master's  liability  is  ex- 
actly the  same  as  if  the  servant  were  a  general  agent.'^ 

§  147.  What  acts  are  within  employment.  —  In  de- 
termining whether  a  particular  act  is  done  in  the  course 
of  the  servant's  employment,  it  is  proper  first  to  inquire 
whether  the  servant  was  at  the  time  engaged  in  serving 
his  master.^^     If  the  act  is  done  while  the  servant  is  at 

yard  master,  who  understood  that  it  "  Cases  cited  in  note  29,  supra^  and 

was  to  be  ready  to  go  on  the  mom-  under  next  section, 

ing  of  the  accident.     Held,  proper  to  ''A  master,  who  permits  his  ser- 

refuse  to  instruct  that  if,  at  the  time  vant   to   go   to   a   fair   for   his    own 

of  the  accident,  the  car  had  not  been  pleasure  with  the  master's  horse  and 

reported  to   defendant   as  ready  for  cart,  is  not  liable  for  damages  aris- 

shi'pment,  but  was  at  that  time  under  ing    from     the     servant's     negligent 

plaintiff's     control,     then     the     yard  management  of  the  horse    (Bard  v. 

master,  wlien  he  broke  the  stake,  was  Yohn,  26  Pa.  St.  482 ) .     In  Aycrigg 

not  acting  in  the  line  of  his   duty,  v.   N.   Y.   &   Erie   R.    Co.,   30   N.   J. 

and   defendant  would   not   be   liable  Law,    460,    master    of    a    ferry-boat, 

(Pollard  V.  Maine  Cent.  R.   Co.,  87  without    authority,    took    a   burning 

Me.     .51,    32    Atl.    735).       But    see  barge    in    tow.      Held,    owners    not 

Sweeden   v.    Atkinson,   etc.    Co.,    125  liable  for  injuries  done  by  the  barge. 

S.  W.    (Ark.)   439   (1910),    (but  the  The   gatekeeper   of  a   toll-road   com- 

mere  fact  that  one  is  in  the  service  pany,  who  had  charge  of  the  gate  at 

of  another  generally,  and  that  such  all   times,   but  was   not   required   to 

employment  has  enabled  him  to  take  collect    toll    after    9    o'clock    p.    m., 

possession    of    certain    facilities,    by  negligently  let  the  beam  of  the  gate 

the  negligent  use  of  which  plaintiff  down  upon  a  traveler,  who  was  at- 

was    injured,    will    not    render    the  tempting   to   pass    after    that   hour, 

master  liable).  and  injured  him.     Held,  the  act  was 

"  See  Wilson  v.  Peverly,  2  N.  H.  in  the  course  of  his  employment,  and 

548;    Oxford   v.   Peter,    28   111.    434.  the     company    responsible     (Nobles- 

These     eases    have     been     overruled  ville,  etc.  R.   Co.   v.   Gause,   76  Ind. 

(Schmidt    v.    Adams,    18    Mo.    App.  142).     In  Marrier  v.   St.   Paul,   etc. 

432).  R.    Co.    (31    Minn.    351,    17    N.    W. 
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liberty  from  service,  and  pursuing  his  own  ends  exclu- 
sively, there  can  be  no  question  of  the  master's  freedom 
from  all  responsibihty,^^  even  though  the  injury  com- 
plained of  could  not  have  been  committed  without  the 
facilities  afforded  to  the  servant  by  his  relation  to  his 
master/*.     On  the  other  hand,  where  a  servant  is  allowed 

952),  it  was  sought  to  hold  a  rail-  4  Q.  B.  476.  These  cases  were  dis- 
road  company  liable  for  the  destruc-  tinguisJied  in  Stevens  v.  Woodward, 
tion  of  the  plaintiff's  hay  by  fire,  L.  R.  6  Q.  B.  Div.  318,  which  was 
communicated  from  a  fire  negligently  the  case  of  a  clerk  of  a  solicitor 
left  burning  by  the  company's  see-  who,  contrary  to  express  orders  not 
tion  men,  which  fire  they  had  to  enter  a,  room,  went  in  to  wash  his 
kindled  for  the  purpose  of  warming  hands,  and  negligently  left  water 
their  coffee.  But  the  court  held  the  turned  on,  so  that  premises  under- 
company  not  liable.  Where  a  ser-  neath  were  flooded.  Held,  the  em- 
vant,  whose  duty  was  to  peddle  ployer  was  not  liable.  But  where  a 
goods  for  his  master,  was  driving  to  servant  was  not  forbidden  to  use  a, 
the  store,  in  a  team  of  his  own,  to  lavatory,  the  master  was  held  liable 
get  goods,  the  master  was  held  liable  (Ruddiman  v.  Smith,  60  L.  T.  708, 
for  an  injury  inflicted  upon  a  third  37  W.  R.  528 ) .  Mitchell  v.  Crass- 
person  by  negligent  driving,  though  weller  was  further  distinguished  in 
no  goods  were  then  in  the  wagon  Mulvehill  v.  Bates,  31  Minn.  364, 
(Shea  V.  Reems,  36  La.  Ann.  966).  where  the  owner  of  a  horse  and 
See  eases  under  next  section.  wagon    intrusted   them   generally   to 

'^  A  servant  of  a,  railroad  company  a    driver,    with    authority   to   secure 

was    driving    the    company's    horses  such  business  as   he   could,   and  the 

home    in   the   usual   way,   when   an-  latter,     after     having     delivered     a 

other   servant   of   the    company,   not  trunk,  went  out  of  his  direct  return 

at  the  time  actually  engaged  in  its  route  to  get  a  load  of  poles  for  him- 

service,  struck  them,  rendering  them  self,    and    while    taking   them    back, 

unmanageable,     in     consequence     of  negligently  ran  over   plaintiff.     The 

which    they    ran    over    the    plaintiff,  owner    was    held    liable.      To    same 

Held,    that    the    company    was    not  effect,  Venables  v.  Smith,  L.  R.  2  Q. 

responsible    (Weldon   v.    Harlem   R.  B.  Div.  279.    Mitchell  v.  Crassweller 

Co.,   5   Bosw.   576).     s.   p.,   Dells  v.  was  followed  in  Sheridan  v.  Charlick 

StoUenwerk,  78  Wis.  339,  47  N.  W.  4    Daly,    338,    where    a    coachman, 

431.  after  having  used  his  master's  team 

''Where  a  carman,  whose  duty  it  upon  an  errand  for  his  master,  used 

was  to  attend  to  putting  up  a  horse  it  upon  an  errand  of  his  own,  with- 

and  cart,  drove  in  an  opposite  direc-  out  his  master's  knowledge   or  con- 

tion    without    the     consent    of    his  sent,    and    while    doing    so,    injured 

employer,  and,  on  his  way  back,  in-  plaintiff's  horse.    Held,  that  the  mas- 

jured   a   third    person,    it   was   held  ter  was  not  liable.   To  precisely  same 

that    his    employer    wa.s    not    liable  effect,     Cavanagh    v.     Dinsmore,     12 

(Mitchell   v.    Crassweller,    13    C.    B.  Hun,  465;    also  Rayner  v.  Mitchell, 

237 ) .     s.  P.,  Storey  v.  Ashton,  L.  R.  L.    R.    2    C.    P.    Div.    357 ;    Chicago 
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by  Ms  master  to  combine  his  own  business  with  that  of 
the  master,  or  even  to  attend  to  both  at  substantially  the 
same  time,  no  nice  inquiry  will  be  made  as  to  which  busi- 
ness the  servant  was  actually  engaged  in  when  a  third 
person  was  injured  by  his  negligence ;  but  the  master  will 
be  held  responsible,  unless  it  clearly  appears  that  the  ser- 
vant could  not  have  been,  directly  or  indirectly,  serving 
his  master  in  the  act,  the  negligent  performance  of  which 
caused  the  injury.^'' 

§  147a.  Deviation  by  the  servant.  —  Undoubtedly  the 
general  rule  is,  as  expressed  in  a  much  quoted  case,  ' '  In 
determining  whether  a  particular  act  is  done  in  the  course 
of  a  servant's  employment  it  is  proper  first  to  inquire 
whether  the  servant  was  at  the  time  engaged  in  serving 
bis  master.  If  the  act  be  done  while  the  servant  is  at 
liberty  from  service  and  pursuing  his  own  ends  exclu- 
sively, the  master  is  not  responsible.  If  the  servant  was, 
at  the  time  when  the  injury  was  inflicted,  acting  for  him- 
self and  as  his  own  master  pro  tempore,  the  master  is  not 
liable.  If  the  servant  step  aside  from  the  master 's  busi- 
ness, for  however  short  a  time,  to  do  an  act  not  connected 
with  such  business,  the  relation  of  master  and  servant  is 
for  the  time  suspended.  Such,  variously  expressed,  is 
the  uniform  doctrine  laid  down  by  all  the  authorities."  ^° 
There  is,  however,  a  line  of  cases  to  the  effect  that  slight 

Bottling    Co.    V.    McGinnis,    51    111.  the     knowledge     of     the     defendant, 

App.  325.    To  similar  effect,  see  Way  though   without   his   express   assent, 

V.  Powers,  57  Vt.  135 ;  Stone  v.  Hills,  to  stop  on  the  way  upon  defendant's 

45  Conn.  44.     So  in  Cousins  v.  Han-  business,    and,    before    so    stopping, 

nibal,     etc.     R.     Co.,     66     Mo.     572,  ran  against  plaintiff's  horse.     Held, 

where  the  superin^ndent  of  defend-  that      the      defendant      was      liable 

ant's  roundhouse  took  a  locomotive,  (Patten  v.  Eea,  2  C.  B.  N.  S.  60'6). 

without    authority,    ran    it    on    de-  '"Marrier  v.  St.  Paul,  etc.  Ry.  Co., 

fendant's  track  to  get  a  doctor  and  31  Minn.  351,  17  N.  W.  952,  47  Am. 

killed   plaintiff's   mule   on   the   trip.  St.  Rep.  796;   quoted  with  approval 

Held,  defendant  not  liable.  in    Davis    v.    Houghtelln,    33    Neb. 

'^  The  defendant's  agent  was  driv-  5S2 ;    in  Galvest«n,   H.  &  S.   A.  Ry. 

ing  with  his  own  horse  and  gig,  for  Co.  v.  Currie,  100  Tex.  136,  96  S.  W. 

his  own  purpose,  but  proposed,  with  1073,     10    L.    R.    A.     (N.     S.)     367 
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deviation  from  the  master's  service  will  not  defeat  Ms  lia- 
bility. Such  indeed  seems  to  be  the  established  rule  in 
the  English  courts.^"*  There  does  not,  however,  seem  to 
have  been  any  attempt  to  reconcile  this  rule  as  to  what 
may  be  termed  immaterial  deviations  or  deflections  with 
the  general  rule  as  stated  above.  The  English  cases  are 
not  cases  of  very  high  authority,  and  but  for  the  opinion 
stated  by  Mr.  Bevan,  as  given  in  the  note,  would  scarcely 
justify  the  statement  here  made  as  to  the  established  rule 
in  the  English  courts.  Neither  are  the  American  cases 
sufficiently  numerous  to  establish  a  rule ;  nor  in  them  is 
there  any  such  recognition  as  might  be  desired  of  the 
general  rule,  that  though  the  servant  turn  aside  com- 
pletely but  for  a  moment  from  his  master's  service  the 
master  shall  not  be  held  liable.  It  would  seem,  therefore, 
that  probably  all  that  the  commentator  is  authorized  to 
say  is  that  the  rule  on  this  subject  is  in  a  state  of  transi- 
tion with  a  tendency  to  hold  slight  deviations  immaterial. 
This,  too,  it  must  be  recognized,  is  consistent  with  the 
generally  received  doctrine  that  the  mere  mingling  by  the 
servant  of  some  purpose  of  his  own  Avith  that  of  the  mas- 
ter will  not  relieve  the  master  of  liability.  One  does  not 
cease  to  be  acting  in  the  course  of  his  master's  employ- 
ment because  his  most  direct  and  immediate  pursuit  of 
the  master's  business  is  subject  to  necessary,  usual,  or 

(190i6),  and  in  Thompson  on  Negli-  ing  from  his  course  to  favor  a.  pas- 

gence,    §    526.      See    Pittsburg,    etc.  senger,    collided    with    a    canal-boat, 

Ey.  V.  Shields,  47  Ohio  St.  394.  the     defendants     were     held     liable, 

'"a  In  Joel  V.   Morison,   6   Carr.   &  though  they  neither  knew  of  nor  con- 

P.  501,  a  servant,  driving  his  mas-  sented     to     their      servant's      acts 

ter's   cart  on  his  master's  business,  (Quinn    v.    Power,    87    N.    Y.    535. 

made  a  slight  detour  for  some  pur-  Compare    Brown    v.     Purviance,     2 

pose  of  his  own.     Held,  the  master  Harr.  &  G.  316).     "I  think,  at  all 

was    liable    for    an    injury    done    by  events,  if  the  master  is  liable  where 

him    on    the    way.      This    case    was  the  servant  has  deviated,  it  must  be 

apparently    approved    in    Burns    v.  where    the    deviation    occurs    in    a 

Poulsom,   L.   E.    8   C.   P.   563;    and  journey   on   which   the    servant   has 

the     same     decision    was     made     in  originally    started    on    the    master's 

Eitchie  v.  Waller,  63  Conn.   155,  28  business"    (Mitchell   v.   Crassweller, 

Atl.  29.     Where  the  pilot  in  charge  13  Q.  B.  246,  per  Jervis,  C.  J.).   "The 

of  the  defendant's  ferry-boat,  diverg-  master  is  liable  if  the  servant,  being 
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incidental  personal  acts,  nor  even  by  slight  and  imma- 
terial delays  or  deflections  from  the  most  direct  route  for 
a  personal  or  private  purpose,  the  pursuit  of  the  master's 
business  continuing  to  be  his  controlling  purpose.  Such 
acts,  not  amounting  to  a  turning  aside  completely  from 
the  master's  business  so  as  to  be  inconsistent  with  its 
pursuit,  are  often  only  what  might  be  reasonably  antici- 
pated, to  which  therefore  the  master's  assent  may  be 
fairly  assumed;  or  they  are,  in  many  instances,  but  the 
mingling  with  the  pursuit  of  the  master's  business  some 
purpose  of  the  servant's  own.  Moreover,  it  must  often 
be  proper  to  submit  the  question  to  a  jury  upon  the  issue 
of  materiality,  hence  it  is  not  to  be  expected  that  the 
decisions  will  in  all  cases  be  harmonious.  It  has  been 
held  that  where  the  chauffer,  waiting  at  a  ferry,  takes 
another  back  some  distance  in  the  machine  for  accommo- 
dation, and  negligently  runs  into  a  horse  and  buggy,  the 
owner  is  not  liable.^^  And  it  has  recently  been  held  that 
where  the  chauffer  used  his  master's  automobile  in  going 
to  his  dinner  at  his  own  home,  but  without  the  owner's 
knowledge,  the  master  is  not  liable  for  an  injury  negli- 
gently inflicted  at  such  time.^* 

§  148.  Master  not  liable  for  acts  outside  of  employ- 
ment.^^ —  The  fact  that  the  servant  was,  at  the  time  of 
the  injury,  engaged  in  the  service  of  his  master,  is  not 

on    the    master's    business,    takes    a  App.   463;    Williams  v.   Koehler,   58 

detour  to  call  on  a  friend"    (Beven  N.  Y.  Supp.  863,  41  App.  Div.  426; 

on  Negligence  (3d  ed.),  582-3,  note).  Lovejoy  v.  Campbell,   16  S.  D.   231, 

"  Patterson  V.  Kates,  152  Fed.  481  SZ     N.     W.     24      (1902).       C<mtra, 

(1907).  Cavanagh  v.  Dinsmore,  12  Hun,  465. 

"  Steffen  v.  McNaughton,  142  Wis.  '"  For    Are    negligently    set    by    a 

49,  124  N.  W.  1016   (1910)  ;  see  also  railroad  employee,  when  not  on  duty 

Eeamer     v.     Davis,     85     Ind.     201 ;  and  having  no  relation  to  his  work, 

Healy  V.  Johnson,   127  la.  221,   103  the  company  is  not  liable   (Southern 

N.  W.  92   (1906)  ;  Loomis  v.  Hollis-  Ey.  Co.  v.  Power  Fuel  Co.,  152  Fed. 

ter,  75  Conn.  718,  55  Atl.  561  (1903)  ;  917,    88    C.    C.    A.    65    (1907);    cor- 

Kirzikowsky    v.    Speering,    107    111.  poration  held  not  liable  when  strike 
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conclusive  of  the  master's  liability.     The  mere  fact  that 
one  is  master  and  the  other  servant  does  not,  of  itself,*" 


breakers   fired   on  mob  without  au-  though  not  in  the  course  of  his  em- 

thority    (Shay   v.   American   Iron   &  ployment     (Coupe    Co.    v.    Maddick, 

S.    Mfg.    Co.,   218   Pa.    172,    67    Atl.  1891,   2   Q.   B.   413,   60   L.   J.   Q.   B. 

54   (1907).     Railway  company  is  not  676). 

liable  for  assault  of  railway  police-  "  Walton  v.  N.  Y.  Central  Sleep- 
man  unless  made  so  by  statute  ing  Car  Co.,  139  Mass.  556,  2  N.  E. 
(Hirst  V.  Fitchburg,  etc.  Ry.  Co.,  lO'l  [car  porter,  throwing  out  his 
196  Mass.  533,  82  N.  E.  10  (190i7);  o-svn  things];  Smith  v.  Spitz,  156 
company  is  not  liable  where  switch-  Mass.  319,  31  N.  E.  5  [billposter 
man,  who  is  not  on  duty,  assaults  a  leaving  bills  about]  ;  Driscoll  v. 
proposed  passenger  (St.  Louis,  etc.  Scanlon,  165  Mass.  348,  43  N.  E.  lOO 
Ry.  Co.  V.  Wyatt,  84  Ark.  19'3,  105  [teamster's  invitation  to  ride,  and 
S.  W.  72  ( 1907 )  ;  the  fact  that  one  to  drive  the  team] ;  Searle  v.  Parke, 
was  employed  as  a  watchman  did  34  Atl.  (N.  H. )  744  [theft];  Smith 
not  authorize  him  to  shoot  a  tres-  v.  N.  Y.  Central  R.  Co.,  78  Hun, 
passer  (Robards  v.  P.  Bannon  Sewer  524,  29  N.  Y.  Supp.  540  [agent 
Pipe  Co.,  113  S.  W.  (Ky.)  429,  18  amusing  himself  with  torpedo]; 
L.  R.  A.  (N.  S.)  923  (1908)  ;  that  Wyllie  v.  Palmer,  63  Hun,  8,  17  N. 
the  injury  would  not  have  occurred  Y.  Supp.  434  [firing  rockets] ; 
except  for  the  means  or  facilities  Brunner  v.  American  Tel.  Co.,  151 
provided  by  the  master  is  not  suffi-  Pa.  St.  447,  25  Atl.  29  [dynamite  as 
cient  to  render  him  liable,  the  act  amusement] ;  Shaw  v.  Reed,  9  Watts 
of  the  servant  in  making  use  thereof  &  S.  72;  Aycrigg  v.  N.  Y.  &  Erie  R. 
must  have  been  in  the  course  of  his  Co.,  30  N.  J.  Law,  460;  Adams  v. 
employment  (Doran  v.  Thomsen,  71  Cost,  62  Md.  264;  Harris  v.  Mabry, 
Atl.  (N.  J.)  296  (1908);  where  the  1  Ired.  N.  C.  Law,  240;  Mayer  v. 
servant  stepped  aside  for  ever  so  Thompson,  etc.  Bldg.  Co.,  104  Ala. 
short  a  time  from  his  master's  em-  611,  16  So.  620;  Cincinnati,  etc.  R. 
ployment,  the  master  is  not  liable  Co.  v.  Carper,  112  Ind.  26,  13  N.  E. 
for  injuries  inflicted  while  he  is  so  122  [conductor  directing  passenger 
engaged  (Savannah  Elec.  Co.  v.  where  to  go  after  leaving  train]; 
Hodges,  6  Ga.  App.  470,  65  S.  E.  Keating  v.  Michigan  Cent.  R.  Co., 
322  (1909)  ;  one  doing  general  detec-  97  Mich.  154,  56  N.  W.  346  [advice 
tive  work  is  not  authorized  to  make  to  passenger]  ;  Wiltse  v.  State 
arrest  (Kehoe  v.  Marshall  Field  &  Bridge  Co.,  63  Mich.  639,  30  N.  W. 
Co.,  141  111.  App.  140,  86  N.  E.  1054  370  [horse  frightened  by  private 
(1909).  For  additional  instances,  property  of  servant];  Walker  v. 
see  Thompson  on  Negligence,  §§  Hannibal,  etc.  R.  Co.,  121  Mo.  575, 
526-7  and  notes.  26  S.  W.  360  [freight  carried  with- 
"  This  qualification  is  very  ma-  out  authority] ;  Yates  v.  Squires,  19 
terial,  as  will  be  seen  later  on.  Thus,  Iowa,  26 ;  Western  Union  Tel.  Co.  v. 
a  bailee,  for  hire,  is  responsible  for  Mullins,  44  Neb.  732,  62  N.  W.  880; 
damage  done  to  the  chattel,  through  Dawkins  v.  Gulf,  etc.  R.  Co.,  77  Tex. 
negligence    of    the    bailee's    servant,  232,  13  S.  W.  984  [hand-car  used  for 
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make  the  master  responsible  for  any  act  or  omission,, 
which  has  no  relation  to  the  servant's  employment." 
The  act  complained  of  must  be  within  the  scope  of  author- 
ity which  the  servant  had  from  the  master/^  or  which 
the  master  gave  the  servant  reasonable  cause  to  believe 
that  he  had,  or  which  servants  employed  in  the  same 
capacity  usually  have,^^  or  which  third  persons  have  a 
right  to  infer  from  the  nature  and  circumstances  of  the 
employment.^*  The  mere  fact  that  the  injury  complained 
of  was  caused  by  negligence  of  the  servant  in  the  per- 
formance of  an  act  which,  taken  per  se,  was  within  the 
scope  of  his  employment,  will  not  impose  a  liability  upon 
the  master,  if  the  act  was  merely  incidental  to  the  ser- 
vant's attempt  to  perform  an  act  entirely  beyond  the 
scope  of  his  authority.*" 

There  are  certain  well  recognized  exceptions,  arising 
from  duties  of  the  master,  to  the  general  rule  that  the 
master  will  only  be  liable  to  third  parties  for  the  negli- 
gence of  his  servants  when  acting  in  the  course  of  their 

private  purpose] ;  International,  etc.  gineer,  then,  in  giving  the  boys  per- 
il. Co.  V.  Cooper,  88  Tex.  607,  32  mission  to  ride,  acted  not  only  with- 
S.  W.  S17  [engineer's  invitation  to  out  actual  authority  from  the  com- 
ride  on  locomotive] .  pany,  but  also  without  any  authority 

*^  Ratification   of   an   unauthorized  which  third  persons  had  a  right  to- 

act  will  make  the  principal  liable  for  infer   from  the   nature   and   circum- 

an  injury  resulting  from  the  negli-  stances  of  his  employment;  in  other 

gence  of  the  agent  in  doing  the  act  words,  without  any  apparent  author- 

(Nims  V.   Mt.   Hermon   School,    160  ity." 
Mass.  177,  35  N.  E.  776).  «  Coomes  v.  Houghton,   102  Mass.. 

^It    is    within    the    scope    of    au-  211;    Olive  v.   Whitney  Marble   Co., 

thority  of  the  conductor  and  driver  103  N.  Y.  292,  aff'g  s.  c,  36  Hun, 

of  a  horse-car  to  receive  and  let  off  640.     In   Burke   v.    Shaw,   59   Miss. 

a  passenger  without  payment  of  fare  443,   the   owners   of   a  foundry   had 

(Brennan  v.  Fair  Haven,  etc.  R.  Co.,  for  years  given   the   ashes  to  their 

45  Conn.  284).  engineer,  in  consideration  of  his  re- 

"Oliicago,  etc.  R.  Co.  v.  Casey,  &  moving  them  after  working  hours; 
111.  App.  632,  639'.  In  that  case,  de  and  he  deposited  them,  to  the  knowl- 
fendant  was  charged  with  its  engi-  edge  of  his  employers,  on  an  unin- 
neer's  negligence  in  giving  permis-  closed  lot  opposite  the  foundry, 
sion  to  a  boy  to  get  upon  a  train  owned  by  third  persons.  Held,  such 
while  in  motion.  It  was  held  not  employers  were  not  liable  for  in- 
liable,  Bailey,  J.,  saying:     "The  en-  juries  caused  to  a,  young  child  who,. 


367  LIABILITY    OF    MASTERS    FOE    SERVANTS.  [§    150' 

employment.  Among  these  is  the  liability  of  railway 
companies  and  others  as  carriers  of  passengers  for  as- 
saults by  their  servants,  resting  on  the  principle  that  the 
undertaking  of  the  carrier  is  not  only  to  transport  but 
to  transport  safely  and  without  injury  so  far  as  these 
objects  can  be  attained  by  their  own  care  or  that  of  their 
employees.*"  So  too  where  one  is  present  on  the  prem- 
ises of  another  by  invitation  he  is  entitled  to  the  pro- 
tection of  the  master  from  assaults  by  his  servants.  The 
liability  of  the  master  for  failure  to  keep  safely  dangerous 
instrumentalities  intrusted  to  the  servant  or  the  misuse 
thereof  may  be  regarded  as  a  further  exception  to  the 
general  rule.  These  exceptions  are  appropriately  treated 
elsewhere  in  this  work. 

§  149.   [Omitted.] 

§  150.  Liability  for  servant's  willful  acts.  —  There  is 
no  such  broad  rule  of  law  as  that  a  master  is  not  liable 
for  the  unauthorized,  vdllful,  and  wrongful  acts  of  his 
servants;  and,  though  such  a  doctrine  has  often  beeft 
propounded  in  judicial  opinions,*''  it  is  now  so  thoroughly 
overruled  as  to  need  no  further  notice.  The  only  ground 
upon  which  a  master  can  avoid  liability  for  unauthorized 
and  willful  acts  of  a  servant  is  that  they  are  not  done  in 
the  course  of  the  servant's  employment.  When  they  are 
so  done,  the  master  is  responsible  for  them.**     When  not 

running   across   the   lot,   fell   into  a  master  was  held  liable,  as  matter  of 

quantity  of  the   hot  ashes   and   was  law,  for  the  reckless  and  disobedient 

burned.  conduct   of   a   servant,   while    in   the 

«  §   154,  post.  plain  line  of  his  employment  and  in- 

"  See  Harris  v.  Nicholas,  5  Munf.  tending  to  promote  his  master's  in- 

483-     Moore    v.    Sanbome,    2    Mich,  terest     (Ochsenbein-    v.    Shapley,    85 

519;  Johnson  v.  Barber,  5  Gilm.  425,  N.   Y.   214).     In   Spaulding  v.    Chi- 

and  cases  infra.  cago,  etc.  R.  Co.,  33  Wis.  582;   s.  c, 

"See  Weed  v.  Panama  R.  Co.,  17  on  former  appeal,  30  Wis.   110',   de- 

N.  Y.  362;  Milwaukee,  etc.  R.  Co.  v.  fendant's    fireman   threw    a   burning 

Finney,    10    Wis.    388;    Corrigan   v.  stick  from  locomotive.     A  refusal  to 

Union  Sugar  Refinery,  98  Mass.  577;  charge   that   if  the   act  was   willful 

Smith  V.  Webster,  23  Mich.  29-8.     A  the    defendant   was   not   liable,   was 
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SO  done,  yet  if  they  directly  cause  a  failure  to  perform  a 
duty  incumbent  upon  the  master,  he  is  responsible  on  that 
ground.*"     In  other  cases  he  is  not  responsible  at  aW° 

sustained.  A  railroad  servant  throw-  Div.  885,  196  N.  Y.  515,  88  N.  E. 
ing  water  in  the  face  of  a,  boy  tres-  1130  (19'0&)  ;  Hogle  v.  H.  H.  Frank- 
passing  upon  the  cars,  for  the  pur-  lin  Mfg.  Co.,  116  N.  Y.  Supp.  881, 
pose  of  removing  him  —  lield  within  128  App.  Div.  403  (190'8);  Wallace 
the  scope  of  his  employment;  Clark  v.  John  A.  Casey  Co.,  116  N.  Y. 
v.  N.  Y.,  Lake  Erie,  etc.  R.  Co.,  40  Supp.  394,  132  App.  Div.  35  (1900); 
Hun,  605;  citing  Higgins  v.  Water-  Jones  v.  Seaboard,  etc.  Ry.  Co.,  150 
vliet  Turnpike,  etc.  Co.,  46  N.  Y.  23;  N.  C.  473,  64  S.  E.  205  (1900); 
Rounds  V.  Delaware,  etc.  R.  Co.,  64  Beilke  v.  Carroll,  51  Wash.  395,  98 
Id.  129;  Cohen  v.  Dry  Dock,  etc.  R.  Pac.  1119  (1909);  Southern  Ry.  Co. 
Co.,  69  Id.  170;  Hoffman  v.  N.  Y.  v.  McNeely,  88  N.  E.  (Ind.)  710 
Central,  etc.  R.  Co.,  87  Id.  25;  City  (1909);  Duquesne  Distributing  Co. 
Delivery  Co.  v.  Henry,  139  Ala.  161,  v.  Greenbaum,  121  S.  W.  (Ky.) 
34  So.  389  (1903);  St.  Louis,  etc.  1026  (1909);  Ploof  v.  Putnam,  83 
Ry.  Co.  V.  Hackett,  58  Ark.  381,  24  Vt.  252,  75  Atl.  277  (1910). 
S.  W.  881,  41  Am.  St.  Rep.  105  "Cases  cited  under  §  154,  post. 
(1894);  McKinley  v.  Chicago,  etc.  Stewart  v.  Brooklyn,  etc.  R.  Co.,  90 
Ry.  Co.,  44  la.  314,  24  Am.  Rep.  N.  Y.  588;  Weed  v.  Panama  R.  Co., 
743  (1876);  Baltimore,  etc.  Ry.  Co.  17  N.  Y.  362  [conductor  willfully, 
v.  Pierce,  89  Md.  496,  43  Atl.  940,  and  contrary  to  orders,  detained  a 
45  L.  R.  A.  527  (1899);  Aiken  v.  train  of  cars  upon  the  road;  com- 
Holyoke  St.  Ry.  Co.,  184  Mass.  269',  pany  liable  to  a  passenger].     A  pas- 

68  N.  E.  238  (1903);  Richberger  v.  senger  may  recover  of  a,  railway 
Amer.  Exp.  Co.,  73  Miss.  161,  18  company  for  the  act  of  a  conductor 
So.  922,  55  Am.  St.  Rep.  522,  31  in  throwing  him  from  the  car, 
L.  R.  A.  390  (1896);  Chicago,  etc.  though  such  act  was  willful  and 
Ry.  Co.  V.  Kerr,  104  N.  W.  (Neb.)  malicious  (Schultz  v.  Third  Ave.  R. 
49  (1906);  Rowell  v.  Boston,  etc.  Co.,  89  N.  Y.  242,  citing  Jackson  v. 
Ry.  Co.,  68  N.  H.  358,  44  Atl.  488  Second    Ave.    R.    Co.,    47    Id.    274; 

(1895)  ;  Magar  v.  Hammond,  183  N.  Rounds  v.  Delaware,  etc.  R.  Co.,  64 

Y.  387,  76  N.  E.  474,  3  L.  R.  A.   (N.  Id.  129;  Day  v.  Brooklyn  R.  Co.,  76 

S.)    1038    (1906);   Jackson  v.  Amer.  Id.  593;   aff'g  12  Hun,  435).     Other 

Tel.  Co.,  139  N.  C.  347,  51  S.  E.  1015,  illustrative    cases    are    cited    in    the 

30  L.   R.  A.  738    ( 1906)  ;    Bowen  v.  treatment  of  assaults  on  passengers 

Illinois  Cent.  Ry.  Co.,  136  Fed.  306,  and  others  and  their  ejection  by  con- 

69  C.  C.  A.  444,  70  L.  R.  A.  915  ductors  and  other  servants  of  the 
(1906);   Columbia  Ry.  Co.  v.  Wool-  company. 

fork,   128  Ga.  631,  58  S.  E.   152,  10  ™A  master  cannot  be  made  liable 

L.    R.    A.     (N.    S.)     1136     (1907);  for  the  willful  injuries  or  trespasses 

Chase   v.   Knabel,   90  Pac.    (Wash.)  of  his  servants,  committed  outside  of 

642   (1907)  ;  Waaler  v.  Great  North-  their  line  of  employment  (Snodgrass 

em  Ry.  Co.,  117  N.  W.   (S.  D.)    140  v.  Bradley,  2  Pa.  43;   Little  Miami 

(1908);     Rose    v.    Imperial    Engine  R.  Co.  v.  Wetmore,  19  Ohio  St.  110; 

Co.,    112   N.   Y.    Supp.    8,    127-   App.  McKeon  v.   Citizens'  R.  Co.,  42  Mo. 
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We  do  not  undertake  to  define  the  master's  liability  for 
wrongful  acts  of  Ms  servant,  beyond  the  Kne  of  negli- 
gence, as  for  assault  and  battery,  false  imprisonment, 
malicious  prosecution,  and  other  affirmative  injuries. 
The  master's  liability  is  not  confined  to  mere  acts  of 
negligence ;  but  its  full  definition  belongs  to  a  treatise  on 
Agency.  We  make  a  brief  reference  to  such  cases  in  the 
notes." 

§  151.  Ostensible  authority  for  willful  acts.  —  Where 
a  servant  has  authority  to  commit  an  act  of  violence  or 
other  aggression,  under  certain  contingencies,  the  master 

79;   Alabama,  etc.  R.  Co.  v.  Harris,    Sweeden  v.  Atkinson  Impt.  Co.,   125 
71   Miss.   74,    14   So.   263);    and  for    S.  W.    (Ark.)    439    (19aO'). 
personal    motives    ( Murphy   v.    Cen-  "  Master   held   liable    for    assaults 
tral   Park   R.   Co.,   48   N.   Y.   Super.  (Dickson  v.  Waldron,  135  Ind.  507, 
96).     A  declaration  setting  forth  an    35  N.  E.  1,  aff'g  34  Id.  506;   O'Con- 
unlawful  and  malicious  assault  upon    nell  v.  Samuel,  81  Hun,  357,  30  N. 
plaintiff    by    "  defendant's    servant,''  Y.   Supp.   889 ;    Canfield  v.    Chicago, 
was    held    insufficient   by    reason    of  etc.  R.  Co.,  59  Mo.  App.  354;  Ward 
the   lack   of   an   allegation   that   the  v.  Young,  42  Ark.  542)  ;   for  arrest 
same  was  committed  while  the  ser-  (Harris  v.  Louisville,  etc.  R.  Co.,  35 
vant  was  acting  within  the  scope  of  Fed.   116;   Palmeri  v.  Manhattan  R. 
his  employment   (McCann  v.  Tilling-  Co.,    60   Hun,   579',   mem.,    14   N.   Y. 
hast,   140  Mass.  327,   5  N.  E.   164).  Supp.   468    [arrest  and  abusive   lan- 
In  North  v.   Smith,   10  C.   B.  N.   S.  guage]).     Master  held  not  liable  for 
572,    defendant's    groom    struck    his  an    assault    (Cofield   v.    McCabe,    58 
spurs  into  plaintiff's  horse  as  he  was  Minn.  218,  59  N.  W.   1006;   Meehan 
passing;    defendant   held   not   liable,  v.  Morewood,  52  Hun,  566,  5  N.  Y. 
A  bank   receiving  money  on   special  Supp.  710  [foreman  of  store] ;  Camp- 
deposit,   for   safe   keeping  only,  was  bell    v.    Northern    Pac.    R.    Co.,    51 
held     not    responsible    for     am    em-  Minn.  488,  53  N.  W.  768  [surgeon] ; 
bezzlement  by  its  cashier    (Foster  v.  Texas,  etc.  R.  Co.  v.  Black,  87  Tex. 
Essex    Bank,    17    Mass.    479).      The  160,     27     S.    W.     118     [brakeman]  ; 
soundness  of  this  decision  may  well  Candiff  v.  Louisville,  etc.  R.  Co.,  42 
be    questioned.      See    United    So.    of  La.  Ann.  477,   7  So.  601    [conductor 
Shakers  v.  Underwood,  9  Bush,   609  sliooting     stranger]  ;      Thorburn     v. 
[conversion     of    special     deposit    by  Smith,    10    Wash.    St.    479,    39    Pac. 
bank  officers].     The  fact  that  one  is  124     [miners     shooting]);     nor     for 
in  the  service  of  a  master  and  that  willfully  firing  building  to  injure  his 
the  act  was  done  with  the  intention  master   (Collins  v.  Alabama,  etc.  R. 
of   serving   him   is   not   sufficient  to  Co.,  104  Ala.  390',  16  So.  140)  ;  nor 
render  the  master  liable    (Shelby  v.  for  willful  murder    (Fraser  v.  Free- 
Metropolitan   St.    Ry.    Co.,    141    Mo.  man,  43  N.  Y.  566;   Golden  v.  New- 
App.   514,   125  S.  W.    1189    (1910);  brand,  52  Iowa,  59,  2  N.  W.  537). 
[Law  of  Neg.    Vol.  1  —  24] 
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is  liable  for  the  consequences  of  such  an  act,  when  com- 
mitted by  the  servant  under  the  belief  that  such  a  con- 
tingency had  occurred,  although  in  fact  it  had  not." 
This  authority  may  of  course  be  given  by  implication,^^ 
as  well  as  by  express  assent ;  and,  where  an  act  of  violence 
is  usually  authorized  under  particular  circumstances,  the 
master  is  liable  for  such  an  act  on  the  part  of  the  ser- 
vant, if  he  believes  that  the  circumstances  authorizing  it 
exist."     Where  a  contingency  occurs  which  justifies  the 

Under  the  Georgia  Code  (§  3033),  mining  when  the  event  has  arisen 
which  renders  railroad  compajnies  upon  whose  existence  his  right  to  act 
liable  for  damages  caused  by  their  depends,  the  master  will  be  respon- 
employees,  unless  their  agents  have  sible  for  its  exercise.  "  Where  the 
exercised  reasonable  care  and  dili-  master  employs  a  watchman  and  au- 
gense,  such  company  is  liable  for  thorized  him  to  use  firearms  in  hia 
the  homicide  of  a  person  lawfully  discretion,  we  cannot  hold  as  matter 
on  its  premises,  by  its  agent  who  was  of  law  that  the  act  of  the  watch- 
known  to  be  insane  when  employed  man  in  shooting  a  third  party  who, 
( Christian  v.  Columbus,  etc.  E.  R.  at  the  time  was  only  near  the  pre- 
Co.,  79  Ga.  460,  7  S.  E.  216).  mises,  is  conclusive  evidence  of  the 
'^  The  defendants  directed  guards  fact  that  the  watchman  was  not 
to  remove  disorderly  passengers,  acting  within  the  scope  of  his  em- 
Deeming  an  inoffensive  person  dis-  ployment.  The  master  cannot  escape 
orderly,  a  guard  ejected  him  with  liability  for  the  acts  of  his  servant 
excessive  force.  Held,  that  the  when  he  has  given  the  servant  au- 
guard  had  implied  authority  to  de-  thority  to  act  and  discretion  when 
termine  who  were  disorderly,  and  to  act,  and  the  servant  negligently 
defendants  were  liable  (Seymour  v.  acts  at  a  time  when  such  action  was 
Greenwood,  7  Hurlst.  &  N.  355,  6  not  necessary"  (Robards  v.  P. 
■  Id.  359.  s.  p..  Passenger  R.  Co.  v.  Bannon  Sewer  Pipe  Co.,  113  S.  W. 
Young,  21  Ohio  St.  518).  In  Bayley  (Ky.)  429,  18  L.  R.  A.  (N.  S.)  923 
V.  Manchester,  etc.  R.  Co.    (L.  R.  8  (1908). 

C.   P.   148),  a  passenger  was  pulled        =' See  Mali  v.  Lord,  39  N.  Y.  381, 

by  a  porter  out  of  a  carriage,  after  and  §  145,  ante. 

the    train    had    started,    under    the        "  Croft  v.  Alison,  4  B.  &  Aid.  590, 

erroneous   impression   that  the    pas-  where   plaintiff   recovered;    and   Mc- 

senger  was  in  a  virrong  carriage.     It  Manus  v.  Crickett,  1  East,  106,  where 

was    his    duty    to    prevent    persons  plaintiff   was    nonsuited.      McManus 

from  traveling  in  wrong  carriages;  v.   Crickett  is  discussed  in  Howe  v. 

but  he  had  no  authority  to  remove  a  Newmarch,   94   Mass.   49.     It   really 

passenger    from    a    carriage.      Held,  decided  only  that  "  trespass "  would 

that  a  jury  might  find  that  the  por-  not   lie,    and    that   "  case  "   was   the 

ter  was  acting  within  the  course  of  proper    remedy.      General    manager 

his  employment.     Where  the  servant  of  hotel  (Morris  Hotel  Co.  v.  Henley, 

must    exercise    discretion    in    deter-  145    Ala.    678,    40    So.    52     (1906); 
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servant  in  using  violence,  yet  if  he  uses  unnecessary  vio- 
lence, or  resorts  to  it  in  a  time  or  a  manner  which  make 
its  consequences  unnecessarily  injurious,  the  master  is 

keeper  of  a  park  ( Alton,  etc.  Ry.  Co.    tracting  Co.,  202  Mass.  237,  88  N.  E. 
V.    Cox,    84    111.    App.    202     (1899);    842    (1909);    Harding   v.    St.    Louis 
clerk    undertaking    to    obtain    from    Nat.   Stock   Yards,   242   111.   444,   90 
customer    article    he    believed    stolen    N.    E.    205    (1909);    Brittingham   v. 
(McBonald    v.     Franchere,     102    la.    Stadiem,  151  N.  C.  29fl,  66  S.  E.  128 
496,  71  N.  W.  427   (1897)  ;  manager     (1909)  ;  Smith  v.  South,  etc.  Co.,  151 
(New     EUerslie     Fishing     Club     v.    N.  C.  479,  66  S.  E.  435;  Weinecker, 
Stewart,  29  Ky.  Law  Rep.  414,   123    etc.    Co.   v.    Ott,    50   So.    (Ala.)    90il 
Ky.    8,    93    S.    W.    598,    9   L.    R.   A.     (1909);    Jones  v.   Weihand,    119   N. 
(N.     S.)     475     (1906);     pastor     of    Y.    Supp.    441,    134    App.    Div.    648 
church    (Barabasz  v.  Kabat,   89  Md.     (1909);  Medlin  Milling  Co.  v.  Bout- 
23,   37  Atl.   720    (1897);    servant  of    well,    122    S.    W.     (Tex.    App.)     442 
warehouseman   (Fairbanks  v.  Boston    (1909)  ;  Ploof  v.  Putnam,  83  Vt.  252, 
Storage    Warehouse    Co.,    189    Mass.    75  Atl.  277   (1910).     Cases  in  which 
419,  75  N.  E.  737,  109  Am.  St.  Rep.    master   loas   held  not   liable:     Palos 
646     (1905)  ;    watchman     (Letts    v.   Coal  &  Coke  Co.  v.  Benson,  145  Ala. 
Hoboken  R.,  etc.  Co.,  70  N.  J.  Law    664,  39  So.  727  (1905)  ;  Peter  Ander- 
358,    57    Atl.    392     (1904)  ;     sewing   son  &  Co.  v.  Diaz,  77  Ark.  606,  92  S. 
machine  agent   (Griffith  v.  Friendly,    W.  861,  113  Am.  St.  Rep.  180,  4  L. 
62  N.   Y.   Supp.   391,   30  Misc.   Rep.    R.  A.   (N.  S.)   649   (1906);  Belt  Ry. 
393    (1899);    collector   taking   away    Co.    v.    Banicki,    102    111.    App.    642 
furniture  (Peddle  v.  Gaily,  95  N.  Y.     (1902);     McDermott    v.     American 
Supp.  62,  10'9  App.  Div.  178   (1905)  ;    Brewing  Co.,  105  La.  124,  29  So.  498 
servant   employed   to   keep   off   tres-    (1901);    Brown  v.    Boston   Ice   Co., 
passer     ( Schmidt    v.    Vandeveer,    97    178  Mass.  10«,  59  N.  E.  644,  86  Am. 
N.  Y.  Supp.  441,  110  App.  Div.  758    St.    Rep.   469    (1901);    Johanson   v. 
(1906);  servant  of  restaurant  keeper    Pioneer  Fuel  Co.,  77  Minn.  405,  75 
(Goodwin  V.  Greenwood,  16  Okl.  489,   N.   W.   719    (1898);    Collette  v.  Re- 
85  Pac.  115   (1906)  ;  Barrett  v.  Min-    bori,  107  Mo.  App.  711,  82  S.  W.  552 
neapolis,  etc.  Ry.  Co.,  106  Minn.  51,    (1904);   Holler  v.  P.  Sanford  Ross, 
117  N.  W.  1047,  18  L.  R.  A.  (N.  S.)    68  N.  J.  Law  324,  50  Atl.   342,  96 
416     (1908);    Standard    Oil    Co.    v.    Am.  St.  Rep.  546,  59  L.  R.  A.  943 
Anderson,  152  Fed.  166,  81  C.  C.  A.    (1902);  Kiernan  v.  N.  J.  Ice  Co.,  74 
399,   212   U.   S.   215,   53   L.   Ed.   — .    N.  J.  Law,  175,  63  Atl.  998   (1906); 
29   S.   Ct.   252    ( 1909)  ;    Ellefson   v.    Feneran  v.  Singer  Mfg.  Co.,  47  N.  Y. 
Singer,    116    N.   Y.    Supp.    453,    132    Supp.  384,  20  App.  Div.  574  (1897); 
App.    Div.    89     ( lOOa)  ;     Board    of   Grimes   v.   Young,    64   N.   Y.    Supp. 
Trade,  etc.  v.   Cralle,   63   So.    (Va.)    859,  51  App.  Div.  239    (1900);   Mc- 
995    (1909);    Petting  v.  Winch,   104   Grath  v.   Michaels,   81   N.  Y.   Supp. 
Pac.    (Ore.)    722    (1909);    Shamp  v.    109,  80  App.  Div.  458   (1903);  Lytle 
Lambert,  121  S.  W.   (Mo.  App.)   770   v.  Crescent  News  Hotel  Co.,  27  Tex. 
(190O)  ;    Cressy   v.    Rep.    Creosoting    App.  530,  66  S.  W.  240  (1901)  ;  Dan- 
Co.,   108  Minn.  340,   122  N.  W.  484    forth  v.  Fisher,  75  N.  H.  Ill,  71  Atl. 
(1909);    Cain   v.   Hugh   Mann   Con-    535    (1906);   Doran  v.  Thomsen,  71 
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liable/'*  notwithstanding  any  precaution  that  he  may 
have  taken  in  his  instructions  to  avoid  the  occurrence  of 
such  excessive  or  ill-timed  use  of  the  power  intrusted  to 
the  servant."*"  Thus  a  railroad  company  is  generally 
liable  for  an  injury  suffered  by  a  passenger  who,  for 
refusing  to  pay  fare,  is  put  off  by  its  servant,  while  the 
cars  are  in  motion,"  or  with  unnecessary  violence ;  °*  or 

Atl.    (N.   J.)    296    (190S);    Farring-  bartender   (Bergman  v.  Hendrickson, 

ton  V.  Cheponis  et  al.,  82,  Conn.  258,  106  Wis.  434,  82  N.  W.  304,  80  Am. 

73  Atl.  139    (1904);   Sweeden  v.  At-  St.   Rep.   47    (1900);    Oakland  City, 

kinson  Improvement  Co.,   125  S.  W.  etc.  Society  v.  Bingham,  4  Ind.  App. 

(Ark.)  439  (1910);  Novelty  Theatre  545,  31  N.  E.  383   (1892);  Lombard 

Co.  V.  Wliitcomb,  47   Colo.   110',   106  Water  Wheel  Governor  Co.  v.  Great 

Pac.  1012   (19a0)  ;  Corrigan  v.  Hun-  Northern  Paper  Co.,  101  Me.  114,  63 

ter,   127   S.   W.    (Ky.)    131    (1909-);  Atl.   555,   6   L.   R.    A.    (N.    S.)    180 

Shelby    v.    Metropolitan    Street    Ey.  (1906);    Texas  &  N.   0.   Ry.   Co.  v. 

Co.,    141   Mo.   App.   514,    125   S.   W.  Parsons,  109  S.  W.  (Tex.  App.)  240, 

1189    (1910);   Howe  v.  Leighton,  75  113   S.   W.    (Supreme)    9a4    (1908); 

Atl.   (N.  H.)   102   (19dl);  Lessoff  v.  Cunningham    v.    Castle,    111    N.    Y. 

Gordon,  124  S.  W.    (Tex.  App.)    182  Supp.     10-57,     127     App.     Div.     580 

(1909);  Steffen  V.  McNaughton,  142  (1908);    Gresh  v.   Wanamuker,   221 

Wis.  49,  124  N.  W.  1016   (lOlO).  Pa.  28,  69  Atl.  1123   (1908). 

°'  Master  held  liable  in  Rogahn  v.  ^  Higgins  v.  Watervliet  Turnp.  Co., 

Moore    Mfg.    Co.,    79    Wis.    573,    48  46  N.  Y.  23;   Louisville,  etc.  R.  Co. 

N.  W.  669  [expelling  with  violence];  v.  Wood,  113  Ind.  544,  14  N.  E.  572. 

Jones  v.  Glass,   13  Ired.  N.  C.  Law  "  Sanford  v.   Eighth   Ave.   R.   Co., 

305  [excessive  punishment].    Servant  23  N.  Y.  343;  Higgins  v.  Watervliet 

driving  sleigh  striking  violently  boy  Turnp.  Co.,  46  Id.  23;   Pennsylvania 

who    jumped    on    runner     (Dealy    v.  R.  Co.  v.  Vandiver,  42  Pa.  St.  365; 

Coble,  98  N.  Y.  Supp.  452,  112  App.  Healey  v.  City  Pass.  R.  Co.,  28  Ohio 

Div.    296     (1906);     driver    of    dray  St.   23.     See   cases   cited  under   last 

knocked  boy   off    (Hyman  v.   Tilton,  section.     In  Harlinger  v.  N.  Y.  Cen- 

208  Pa.   641,  51   Atl.    1124    (1904);  tral  R.  Co.,  15  Week.  Dig.  392,  aff'd. 


'^  Perkins  v.  Missouri,  etc.  R.  Co.,  Boston,  etc.  Ry.  Co.,  157  Mass.  377, 

55     Mo.     201;     Hufford     v.     Grand  32  N.  E.  356,  17  L.  R.  A.  935  ( 1892)  ; 

Rapids,  etc.  R.  Co.,  53  Mich.  118,  31  Chicago,  etc.  Trac.   Co.  v.  Mahoney, 

N.  W.  544;   Jackson  v.  Second  Ave.  230  111.  562,   82  N.  E.   868    (1907); 

R.  Co.,  47  N.  Y.  274;  Kline  v.  Cen-  McGarry  v.  Holyoke  St.  Ry.  Co.,  182 

tral  Pa<!ific  R.  Co.,  37  Cal.  40O.     So,  Mass.  123,  65  N.  E.  45  (1902)  ;  Nor- 

where    the     servant    uses     excessive  folk,  etc.  Ry.  Co.  v.  Brame,  109  Va. 

force  and  abusive  language  to  com-  422,  63  S.  E.   1018    ( 1909')  ;   Kirk  v. 

pel  the  double  payment  of  fare,  the  Seattle  Elec.  Co.,  58  Wash.  283,  108 

carrier  is  liable    (Goddard  v.  Grand  Pac.  604   (1910)  ;   Ry.  Co.  v.  Diefen- 

Trunk  R.  Co.,  57  Me.  202).    Planz  v.  bach,  167  Fed.  39  (1909). 
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if  the  passenger's  property  is  seized  for  fare.^"  It  is 
liable  for  excessive  and  wanton  violence  used  in  ejecting 
a  trespasser,""  and  for  the  wrongful  ejection  of  one  whom 

without  opinion,  92  N.  Y.  661,  a  car  (Tex.  App.)  1135  (1910);  Spring- 
porter  removed  a  trespasser  from  field  v.  Louisville,  etc.  Ry.  Co.,  32 
his  car  while  the  train  was  in  mo-  Ky.  Law  Rep.  578,  105  S.  W.  1190 
tion,  causing  his  death.  Held,  the  (1907).  "If  a  passenger  is  drunk, 
company  was  liable,  though  the  or  uses  profane  and  insulting  Ian- 
porter  acted  with  negligence,  want  guage,  or  violates  the  rules  of  the 
of  judgment  and  violence  of  temper,  company  willfully  or  flagrantly,  he 
Contra,  Williams  v.  Pullmaji  Car  may  be  ejected  from  the  car,  but  not 
Co.,  40  La.  Ann.  87,  3  So.  631;  not  while  it  is  in  motion,"  unless  neces- 
to  be  followed.  In  ejecting  a  pas-  sary  for  the  protection  of  life  or 
senger  the  train  must  be  stopped,  against  serious  bodily  injury  of 
Gallena  v.  Hot  Spring  R.  Co.,  13  other  passengers  or  employees 
Fed.  116;  State  v.  Kinney,  34  Minn.  (Union  Pae.  Ry.  Co.  v.  Mitchell,  56 
311,  25  N.  W.  705;  at  a  regular  Kans.  324,  43  Pac.  244  (1896);  but 
station.  Hall  v.  Memphis,  etc.  R.  Co.,  the  mere  fact  that  the  train  is  in 
15  Fed.  57.  See  §  493,  post.  Hirte  motion  is  not  generally  held  con- 
V.  Eastern,  etc.  Ry.  Co.,  127  Wis.  elusive  of  negligence ;  it  is  a  question 
230,  10'6  N.  W.  1068  ( 1906 )  ;  Indian-  for  the  jury,  under  the  facts  of  each 
apolis,  etc.  Ry.  Co.  v.  Hockett,  161  case,  whether  he  was  exposed  to  un- 
Ind.  196,  67  N.  E.  106  (1903)  ;  Braly  necessary  danger  by  the  want  of  ordi- 
V.  Fresno,  etc.  Ry.  Co.,  9  Cal.  App.  nary  care  (Indianapolis,  etc.  Ry.  Co. 
417,  99  Pac.  400  (1908)  ;  Ft.  Worth,  v.  Hockett,  supra). 
etc.   Ry.   Co.   v.   Conner,    131    S.   W. 


'» Ramsden  v.  Boston  &  Alb.  R.  Co.,  9  Tex.  Civ.  App.  232,  29  S.  W.  394 
104  Mass.  117.  [conductor  shooting  trespasser]);  so 

'"  It  is  part  of  the  duty  of  a  street-  as  to  an  engineer  ( Chicago,  etc.  R. 
car  driver  to  keep  trespassers  off  his  Co.  v.  West,  125  111.  320,  17  N.  E. 
car,  and,  therefore,  where  he  com-  788  [forcing  child  olT]).  A  brake- 
pels  a  boy  to  jump  off  while  the  car  man  has  implied  authority  to  remove 
was  in  rapid  motion,  such  act,  from  his  train,  in  a  lawful  manner, 
though  wanton  and  reckless,  is  with-  a  trespasser  found  on  a  car,  and  the 
in  the  scope  of  his  employment  company  is  liable  for  his  errors  and 
(Baber  v.  Broadway,  etc.  R.  Co.,  9  excesses  in  so  doing  (Smith  v. 
Misc.  20,  aff'd,  149  N.  Y.  584,  mem.,  Louisville,  etc.  R.  Co.,  96  Ky.  11,  23 
43  N.  E.  985 ;  Healey  v.  City  Passen-  S.  W.  652 ;  Hoffman  v.  N.  Y.  Cen- 
ger  R.  Co.,  28  Ohio  St.  23;  Haehl  v.  tral  R.  Co.,  87  N.  Y.  25  [brakeman, 
Wabash  R.  Co.,  119  Mo.  325,  24  S.  kicking  boy  from  train  running  ten 
W.  737.  s.  P.,  Shea  v.  Sixth  Av.  R.  miles  an  hour] ;  Lang  v.  N.  Y., 
Co.,  62  N.  Y.  180  [forcing  lady  off].  Lake  Erie,  etc.  R.  Co.,  51  Hun,  603; 
So  as  to  conductors  (North  Chicago  s.  c,  again,  80  Hun,  275,  30  N.  Y. 
R.  Co.  v.  Gastka,  128  111.  613,  21  N.  Supp.,  137  [brakeman  throwing  coal 
E.  522 ;  Sothern  Pac.  Co.  v.  Kennedy,    at  boy] ;  Mobile,  etc.  R.  Co.  v.  Seaes, 
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its  servant  erroneously  believed  to  be  a  trespasser."^ 
§  152.  [Omitted.] 

§  153.  Willful  acts;  when  consequences  of  negligence. 

—  A  servant's  negligence  in  his  master's  business  may 
involve  him  in  difficulties,  out  of  which  he  cannot  escape 
without  purposely  doing  an  injury  to  a  third  person.  In 
such  a  case,  if  a  prudent  regard  to  his  master's  interest 
would  dictate  such  a  course,  he  has  an  implied  authority 
from  his  master  to  commit  the  injury ;  and  the  master  is, 
of  course,  answerable  for  the  consequences.*^ 

§  154.  Liability  for  negative  result  of  willful  acts.  — 

Where  the  servant,  by  his  wrongful  act,  deprives  the 
plaintiff  of  the  benefit  of  some  act  which  it  was  the  duty 
of  the  master  to  perform,  and  the  performance  of  which 

100  Ala.  368,  13  So.  917  [wanton  in-  Fed.    96,    74   C.    C.   A.   289    ( 1906 )  ; 

jury]).      Contra,    as    to    brakemen,  Cook  v.  Southern  Ry.  Co.,  128  N.  C. 

Illinois   Cent.  E.   Co.  v.  Latham,  72  333,  38  S.  E.  925   { 1901 )  ;   Pierce  v. 

Miss.  32,  16  So.  757 ;  Georgia  R.  Co.  North  Carolina  Ry.  Co.,  124  N.  C.  83, 

V.  Wood,  94  Ga.  124,  21  S.  E.  288;  32  S.  E.  399,  44  L.  R.  A.  316  (1890)  ; 

Farber  v.   Missouri  Pac.  R.   Co.,  32  Baltimore,  etc.  Ry.  Co.  v.  Norris,  17 

Mo.  App.  378.    In  Texas  and  Arkan-  Ind.  App.  189,  46  N.  E.  554,  60  Am. 

sas,    some    evidence    of    the    brake-  St.  Rep.  166   (1897)  ;  St.  Louis,  etc. 

man's  authority  is  required    (Texas,  Ry.  Co.  v.  Pell,  89  Ark.  87,  115  S.  W. 

etc.    R.    Co.    V.    Moody    [Tex.    Civ.  957  (1908)  ;  Golden  v.  Northern  Pac. 

App.],  23  S.  W.  41)  ;  but  when  given,  Ry.  Co.,  39  Mont.  435,  104  Pac.  549 

the   company   is   responsible    (Texas,  (1909). 

etc.   R.   Co.   v.   Mother,   5   Tex.   Civ.  "  Lake  Shore,  etc.  R.  Co.  v.  Rosen- 

App.  87,  24  S.  W.  79;  St.  Louis,  etc.  zweig,  113  Pa.  St.  519,  6  Atl.  545. 

R.  Co.  V.  Hendricks,  48  Ark.   177,  2  "'  Defendant's  team  was  driven  so 

S.  W.  783;   Bess  v.  Chesapeake,  etc.  negligently  by  his  servant  as  to  put 

R.  Co.,  35  W.  Va.  492,  14  S.  E.  234  him  in  danger,  from  which  he  could 

[business  of  servant  "unknown"]),  only  escape  by  intentionally  driving 

In  Molloy  v.  N.  Y.  Central  R.  Co.,  10  against     plaintiff's     wagon.       Held, 

Daly,  453,  the  rule  was  erroneously  that  defendant  was  liable    (Wolfe  v. 

declared  not  to  apply  to  the  ease  of  Mersereau,   4   Duer,   473;    see,    also, 

an  employee  who  kicks  or  pushes  a  Croft  v.   Alison,   4  B.   &'Ald.   590). 

person  merely  running  alongside  the  So    a    locomotive    engineer    has    im- 

train.     Morgan   v.   Oregon,   etc.   Ry.  plied  authority  to  run  over  cattle,  if 

Co.,  27  Utah  92,  74  Pac.  523  ( 1908 )  ;  necessary  to  save  the  train.     See   § 

Toledo,  etc.  Ry.   Co.  v.  Gordan,   143  429,  post. 
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is,  in  whole  or  in  part,  delegated  to  that  servant,  the 
master  is  responsible  for  the  servant's  act,  no  matter 
how  willful,  malicious  and  unauthorized  it  may  be.°^ 
Nor  would  it  alter  the  case  to  prove  that  the  servant  not 
only  knew  his  act  to  be  unauthorized,  but  was  impelled 
to  the  act  by  a  desire  to  injure  his  master."*  This  doc- 
trine is  peculiarly  applicable  to  common  carriers,  who 
are  bound  to  protect  their  passengers  from  insult  and 
injury,  so  far  as  lies  reasonably  within  their  power,  and 
absolutely  so,  against  their  own  servants.''^     But  it  ap- 

='  Stewart  v.  Brooklyn,  etc.  R.  Co.,  Co.,  14  N.  Y.  Supp.  456,  60  Hun,  579, 

90  N.  Y.  588;   Schultz  v.  Third  Ave.  mem.   [arrest  of  passenger  for  offer- 

R.  Co.,  89  Id.  242.     A  railroad  pas-  ing    counterfeit    money] ) .      To    the 

senger    was    expelled    by     the    con-  contrary  is  a  palpably  erroneous  de- 

ductor  from  the  car.     Held,  that  the  cision    in   Louisville,   etc.    R.    Co.    v. 

company     was     liable      (Milwaukee,  Douglass,   69   Miss.   723,   11   So.   933 

etc.  R.  Co.  V.  Finney,  10  Wis.  388).  [baggage-master     forcing     passenger 

"Blackstock  v.   N.   Y.   &   Erie   R.  off  train.]     In  Daniel  v.  Petersburg 

Co.,  20  N.  Y.  48.  R.  Co.,  117  N.  C.  592,  23  S.  E.  327, 

™  Stewart  v.  Brooklyn,  etc.  R.  Co.,  a  passenger,  calling  to  receive  his 
90  N.  Y.  588,  overruling  Isaacs  v.  baggage,  was  shot  by  the  depot- 
Third  Ave.  R.  Co.,  47  Id.  122.  In  agent  on  account  of  the  former's 
the  former  case,  a  carrier  was  held  abusive  language  to  h'im.  Carrier 
liable  to  a  passenger  who  was,  with-  held  liable.  But  a  carrier  is  not 
out  any  cause,  cruelly  beaten  by  the  liable  for  an  injury  to  a  passenger 
driver  of  the  car.  s.  P.,  Fisher  v.  by  its  servant  under  circumstances 
Metropolitan  R.  Co.,  34  Hun,  433.  which  free  the  servant  from  all 
In  Schultz  v.  Third  Ave.  R.  Co.,  89  criminal  or  civil  responsibility  (New 
N.  Y.  242,  the  carrier  was  held  Orleans,  etc.  R.  Co.  v.  Jopes,  142 
liable  for  willful  act  of  the  conductor  U.  S.  18,  12  Sup.  Ct.  109  [shooting 
in  throwing  plaintiff  off  the  plat-  in  self-defense] ) .  Carrier  not  liable 
form  into  the  street  without  asking  for  assault  by  servant,  after  contract 
for  his  fare.  A  railroad  company,  for  carriage  fully  performed  (Cen- 
being  bound  to  protect  its  passengers  tral  R.  Co.  v.  Peacock,  69  Md.  257, 
from  the  violence  and  insult  of  its  14  Atl.  709;  Dwindle  v.  N.  Y.  Cen- 
servants,  is  liable  for  an  assault  by  tral,  etc.  R.  Co.,  45  Hun,  139). 
the  conductor,  though  made  will-  Birmingham,  etc.  Ry.  Co.  v.  Bair, 
fully  and  maliciously,  and  in  no  130  Ala.  334,  30  So.  456,  54  L.  R.  A. 
manner  connected  with  the  con-  752  (1901)  [assault  by  conductor]; 
ductor's  duties  (Dillingham  v.  An-  Haver  v.  Central,  etc.  Ry.  Co.,  62  N. 
thony,  73  Tex.  47,  11  S.  W.  139).  J.  Law,  282,  41  Atl.  916,  72  Am.  St. 
To  same  effect,  Indianapolis  Union  Rep.  647,  43  L.  R.  A.  84  (1898)  [as- 
R.  Co.  V.  Cooper,  6  Ind.  App.  202,  sault  by  baggage-master]  ;  Knoxville 
33  N.  E.  219  [railway  gateman] ;  Trac.  Co.  v.  Lane,  103  Tenn.  376,  53 
Mulligan     v.     Rockawiy     Ronch     R.  S.  W.   557,  46  L.  R.   A.  579    (1899) 
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plies  also  to  every  case  in  which  the  wrongful  act  of  the 
servant  results  in  a  breach  of  any  duty  of  the  master."' 
These  principles  have  been  often  overlooked;  as  where 
the  master  of  a  vessel  wantonly  ran  into  another,  with- 
out quitting  his  direct  route,'''  and  where  an  engineer 
purposely  ran  over  or  frightened  a  person  or  an  animal."* 
But  these  decisions  have  been  since  disapproved."^    They 

[insults  by  motorman] ;  Baltimore,  were  not  rightfully  on  the  grounds, 
etc.  Ry.  Co.  v.  Barger,  80  Md.  23,  30  wrongfully  ejected  plaintiflf  and  in- 
Atl.  560,  45  Am.  St.  Rep.  319,  26  L.  flicted  malicious  injury  on  him. 
E.  A.  220  (1894)  [assault  by  con-  Defendant  liable  (Oakland  Agric. 
ductor] ;  Alabama,  etc.  Ry.  Co.  v.  Soc.  v.  Bingham,  4  Ind.  App.  545, 
Sampley,  53  So.  (Ala.)  142  (1910i)  31  N.  E.  383).  A  company,  keeping 
[assault  by  conductor] ;  St.  Louis,  a  "  union  depot,"  for  the  aecommo- 
ete.  Ry.  Co.  v.  Harrison,  76  Ark.  430,  dation  of  passengers  coming  on 
89  S.  W.  53  (1905)  [assault  by  con-  several  railways,  is  liable  for  the  vio- 
ductor] ;  Georgia  Eleo.  Ry.  Co.  v.  lence  of  a  brutal  servant,  to  the 
Rich,  71  S.  E.  (Ga.)  759  (1911)  same  extent  as  a  carrier  (Dean  v. 
[assaUlt  by  conductor];  Heggen  v.  St.  Paul  Union  Depot  Co.,  41  Minn. 
Fort  Dodge,  etc.  Ry.  Co.,  130  N.  W.  360,  43  N.  W.  54). 
148  (1911)  [assault  by  conductor];  "Vanderbilt  v.  Richmond  Turn- 
Palmer  V.  Manhattan  Ry.  Co.,  133  pike  Co.,  2  N.  Y.  479'. 
N.  Y.  261,  30  N.  E.  1001,  28  Am.  St.  =»  Cooke  v.  Illinois  Cent.  R.  Co.,  30 
Rep.  632,  16  L.  R.  A.  136  (1892)  la.  202;  Stephenson  v.  Southern  Pac. 
[insults  by  ticket  agent] ;  Miller  v.  R.  Co.,  93  Cal.  558,  29  Pac.  234. 
Ry.  Co.,  124  App.  Div.  537,  108  N.  «» Wallace  v.  Merrimack,  etc.  Co., 
Y.  Supp.  960 ;  McMahon  v.  Chicago,  134  Mass.  95,  45  Am.  Rep.  301 ;  Dug- 
etc.  Ry.  Co.,  239  111.  334,  88  N.  E.  gins  v.  Watson,  15  Ark.  118.  The 
223  ( 1909)  ;  Jackson  v.  Old  Colony  master  is  civilly  liable  for  the  act  of 
Ry.  Co.,  206  Mass.  477,  92  N.  E.  725,  his  servant,  whether  the  act  is  one 
30  L.  R.  A.  1046  (1910i)  ;  Dawson  v.  of  omission  or  commission,  whether 
Metropolitan  St.  Ry.  Co.,  138  S.  W.  negligent,  fraudulent  or  deceitful,  if 
(Mo.  App.)  665  (1911)  ;  St.  Louis  the  act  is  done  in  the  course  of  the 
Ry.  Co.  v.  Sanderson,  54  So.  885  servant's  employment  (Hanson  v. 
(1911);  Rand  v.  Butte,  etc.  Ry.  Co.,  European,  etc.  R.  Co.,  62  Me.  84; 
40  Mont.  398,  107  Pac.  87  ( 1910)  ;  Goddard  v.  Grand  Trunk  R.  Co., 
Fielder  v.  St.  Louis,  etc.  Ry.  Co.,  51  57  Id.  202;  Bryant  v.  Rich,  106  Mass. 
Tex.  App.  244,  112  S.  W.  699  180;  Ramsden  v.  Boston,  etc.  R.  Co., 
(1908);  Johnson  v.  Washington  104  Id.  117;  Craker  v.  Chicago,  etc. 
Water  Power  Co.,  114  Pac.  (Wash.)  R.  Co.,  36  Wis.  657;  Chicago,  etc. 
453  (1911);  The  Minnetonka,  146  R.  Co.  v.  Plexman,  108  111.  546; 
Fed.  509,  77  C.  C.  A.  217;  Rohrbach  Chicago,  etc.  R.  Co.  v.  Dickson,  63 
V.  Car  Co.,  166  Fed.  797.  §  145,  Id.  151 ;  Sherley  v.  Billings,  8  Bush, 
note;  §  155,  note  513,  post.  147;  Nashville,  etc.  R.  Co.  v.  Starnes, 
°°  The  gate-keeper  of  defendant's  9  Heisk.  52 ;  Wetmore  v.  Little 
fair,   authorized   to  eject  those   who  Miami  R.  Co.,  19  Ohio  St.  110;  Mc- 


377  LIABILITY. OF    MASTERS    FOR    SERVANTS.         [§    154a 

overlook  the  duty  which  the  owner  of  a  dangerous  instru- 
ment owes  to  the  public,  not  to  set  it  in  motion  without 
keeping  it  under  proper  guidance. 

§  154a.  Dangerous  agencies  and  instrumentalities  en- 
trusted to  a  servant.  —  The  doctrine  of  the  English 
courts,  announced  in  Rylands  v.  Fletcher,'"  to  the  effect 
that  one  who  brings  on  his  premises  or  accumulates 
thereon,  a  dangerous  agency,  liable  to  escape  and  injure 
others,  ife  absolutely  liable,  has  not  been  accepted  in  this 
country.  The  American  doctrine  is  that  in  such  case  the 
owner's  responsibility  is  for  the  exercise  of  due  care  in 
keeping  the  thing  safely.  Hence  the  master's  liability 
for  dangerous  agencies  entrusted  to  the  servant  is  for 
the  exercise  of  such  care  on  his  part  in  keeping  the  thing 
safely  as  is  commensurate  with  the  danger  to  others 
from  a  failure  to  do  so,'^  or  for  his  negligent  use  in  the 

Kinley  v.  Chicago,  etc.  E.  Co.,  44  la.  &  C.  774;  for  full  report  of  the 
314;  Philadelphia  R.  Co.  v.  Derby,  14  case  see  1  Thompson  on  Negligence 
How.  U.  S.  468;  see  40  Am.  Rep.  (1st  ed.)  p.  2;  and  for  full  dis- 
227,  note  and  §  150,  ante,  and  §  513,  cussion,  §§  695  et  seq.  (2d  ed.)  of 
post).  Railroad  companies  have  same  work;  see  §§  701  of  this  work, 
been  repeatedly  held  responsible  for  "  Defiance  Water  Co.  v.  dinger,  54 
the  act  of  an  engineer,  in  maliciously  Ohio  St.  532,  44  N.  E.  238,  32  L.  R. 
spurting  steam  ( Cobb  v.  Columbia,  A.  736  ( 1896 )  ;  Marshall  v.  Well- 
etc.  R.  Co.,  37  S.  C.  194,  15  S.  E.  wood,  38  N.  J.  Law,  339'  (1876), 
878;  Chicago,  etc.  R.  Co.  v.  Dickson,  forcibly  criticising  Rylands  v.  Flet- 
63  111.  151 ;  Georgia  R.  Co.  v.  New-  cher,  supra;  Hyman  v.  Pittsburgh, 
some,  60  Ga.  492;  Philadelphia,  etc.  etc.  Ry.  Co.,  45  Ohio  St.  11,  12  N. 
R.  Co.  V.  Brannen  [Penn.],  33  Alb.  E.  451,  4  Am.  St.  Rep.  507  (1887); 
L.  J.  216)  ;  or  blowing  a  whistle  Pittsburgh,  etc.  Ry.  Co.  v.  Shields, 
(Texas,  etc.  R.  Co.  v.  Scoville,  62  47  Ohio  St.  387,  24  N.  E.  658,  21 
Fed.  730,  10  C.  C.  A.  479)  to  Am.  St.  Rep.  840,  8  L.  R.  A.  464 
frighten  animals,  etc.  See  §  426,  (1890).  In  the  Shields  case,  with 
post.  The  general  principle  of  the  excellent  discrimination,  it  is  said 
Vanderbilt  case  {supra,  note  5)  has,  "a  servant  may  depart  from  his  em- 
however,  been  mentioned  with  ap-  ployment  without  making  his  master 
proval  in  the  same  court  (Rounds  v.  liable  for  his  negligence  when  out- 
Delaware,  etc.  R.  Co.,  64  N.  Y.  129,  side  the  employment  of  the  master; 
135;  Mott  V.  Consumers'  Ice  Co.,  73  and  he  so  departs  whenever  he  goes 
Id.  543,  548).  beyond  the  scope  of  his  employment 
™L.  R.  A.  3  H.  L.  330,  aff'g  L.  R.  and  engages  in  affairs  of  his  own. 
1  Ex.  265,  reversing  S.  C.  3  Hurlst.  But  he  cannot  depart  from  the  dutjf 
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course  of  Ms  employment.  A  misuse  solely  for  the 
gratification  of  the  servant's  personal  feeling,  whether 
of  malice  or  of  mischief,  is  not  a  failure  to  keep  safely 
and  does  not  impose  liability  on  the  part  of  the  master. 
The  master's  liability  is  for  the  management  of  his  own 
business  and  not  for  the  independent  conduct  of  the  ser- 
vant. For  the  misuse  of  such  agencies  or  instrumentali- 
ties by  the  servant  in  the  course  of  his  employment  the 
master  is  liable,  notwithstanding  such  misuse  is  accom- 
panied by  a  malicious  or  mischievous  purpose  of  the 
servant.  Thus  it  has  been  held  that  for  injury  from  the 
sportive  insertion  of  the  hot  water  hose  by  the  engineer 
and  fireman  in  the  pocket  of  one  they  had  permitted  to 
ride  in  the  cab,  the  company  is  not  liable;"  and  that 

entrusted  to  him,  when  that  duty  re-  main   in  an  exposed  place  where   it 

gards  the  rights  of  others  in  respect  was  found  by  a  child,  injured  by  its 

to  the  employment  of  dangerous  in-  explosion.     In  the  Obertoni  case  the 

struments    by    the    master    in    the  railway  company  was  held  not  liable 

prosecution   of  his  business  without  where   the   torpedo  was   found  upon 

making  the  master  liable  for  the  con-  the  track,   also  by  a  child,  but  the 

sequences;   for  the  first  step  in  that  evidence    showed    that    it    had    been 

direction  is  a  breach  of  the  duty  en-  carelessly    left   there   by    a    railway 

trusted  to  him  by  the  master  and  his  employee    not    chargeable    with    its 

negligence  in  that  regard  becomes  at  custody  and  no  evidence  was  adduced 

once   the   negligence   of  the   master ;  to  show  that  it  had  passed  out  of  the 

otherwise  the   duty   required   of  the  custody  of  the  servant  properly  en- 

niaster  in  respect  to  the  custody  of  trusted   with    its   keeping   by   negli- 

such    instruments    employed    in    his  genoe,    the    court    holding    that    the 

busines    smay   be    shifted    from    the  mere  fact  of  its  being  found  on  the 

master  to  the  servant,  which  cannot  track  was  not  such  evidence  on  this 

be  done  so  as  to  exonerate  the  master  point  as,   standing  alone,   should   be 

from  the  consequences  of  the  neglect  permitted  to  go  to  the  jury.    See  also 

of  the  duty."     The  Shields  and  Hy-  Galveston,  etc.  Ry.  Co.  v.  Currie,  lOO 

man  oases  are   sharply  criticised  in  Tex.  136,  96  S.  E.  10i73,  10  L.  E.  A. 

the    case    of    Obertoni    v.    Boston    &  (N.  S.)    367    (1906)    and  authorities 

Maine  Ey.  Co.,  186  Mass.  481,  71  N.  there  cited.     For  other  torpedo  cases 

E.  980,  67  L.  E.  A.    (1904);  but  we  see   Merschel   v.   Louisville,  etc.   Ry. 

are  unable  to  see  any  difference  in  Co.,  27  Ky.  Law  E.  465,  85  S.  W.  710 

principle     in     the     cases.       In     the  ( 1906 )  ;   Euting  v.  Chicago,  etc.  Ey. 

Shields    case    the    master    was    held  Co.,   116  Wis.   13,  92  N.  W.  358,  98 

liable  upon  the  ground  that  the  ser-  Am.  L.  E.  936    (1903). 

vant   who   was    properly    chargeable  '^International,   etc.   E.   R.   Co.   v. 

with  the  care  of  the  torpedo  had,  by  Cooper,   88   Tex.   607,  32   S.   W.   517 

neglect  of  duty,  permitted  it  to  re-  (1895). 
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where  a  railroad  company  had  entrusted  the  care  of  a 
hand-car  to  a  foreman  who,  in  using  it  solely  for  his 
private  purposes,  injured  another,  the  company  is  not 
liable."  And  so  in  the  case  of  the  servant  charged  with 
the  custody  of  the  compressed  air  apparatus  in  the 
roundhouse  who  used  it  upon  another  in  sport.''*  Such 
cases  are  distinguished  from  those  in  which  the  em- 
ployees on  a  locomotive,  in  malice  or  sport,  frighten  per- 
sons or  animals  by  blowing  the  whistle  or  discharging 
steam,  on  the  ground  that  the  latter  are  acts  in  the 
course  of  their  employment,  the  private  purpose  of  the 
servant  merely  accompanying  the  act." 

§  155.  Disobedience  of  master's  orders.  —  Uninten- 
tional disobedience  of  a  master's  orders  should  always 
be  deemed  mere  negligence,  for  the  consequences  of 
which,  if  the  master  would  otherwise  be  liable,  his  orders 
should  not  protect  him  from  liability."  Even  the  willful 
disobedience  of  a  servant  does  not  necessarily  exonerate 
his  master.'''^    Where  the  master  is  bound  by  law  or  con- 

™  Branch  v.   International,  etc.  K.  Defendant's    servants,    employed    in 

E.  Co.,  92  Tex.  288,  47  S.  W.  974,  71  removing  obstructions  from  a  stream, 

Am.   St.   Eep.   884    (1898).     Contra,  negligently,  and  contrary  to  instruc- 

Barmore   v.   Vicksburg,   etc.   Ry.,   38  tions,   entered   upon   plaintiff's   land 

So.    (Miss.)   210   (1906).  bordering   upon   the    stream.      Held, 

"  International,   etc.   E.   E.   Co.   v.  defendants    were    liable     ( Southwick 

Currie,  supra.  v.    Estes,    7    Cush.    385).      Compare 

'=  Eegan  v.  Eeed,  96  111.  App.  460 ;  Bolingbroke  v.   Swindon,  L.  E.   9   C. 

Alsever  v.  Minneapolis,  etc.  Ey.  Co.,  P.  575.     Defendant  permitted  his  in- 

115  la.  338,  88  N.  W.  841,  56  L.  E.  fant   son  to  drive   slaves  from  cane 

A.   718    (1902);    Skipper   v.   Clifton  patch  with  a  gun,  but  cautioned  him 

Mfg.  Co.,  58  S.  C.  143,  36  S.  E.  509  not  to  hit  any  one.    The  son  fired  at 

(190O);   Texas,  etc.,  Ey.  Co.  v.  Sco-  a  trespasser  and  Jjilled  him.     Held, 

ville,  62  Fed.  730,   10  C.  C.  A.  479,  defendant  was  responsible    (Priester 

27  L.  R.  A.  179  (1894).  v.  Augley,  5  Eich.  Law,  44). 

™  Armstrong  v.  Cooley,  5  Gilm.  509  "  See  many  cases  cited  under  § 
[prairie  fire].  Defendant  directed  146,  ante.  But  where  defendant's  em- 
servant  to  cut  trees  along  the  line  of  ployees,  in  direct  disobedience  of  his 
his  land.  The  servant  ignorantly  orders,  purposely  start  a  fire  in 
cut  timber  upon  another  man's  land,  clearing  defendant's  field,  which 
Held,  defendant  was  liable  (Luttrell  spreads  to  plaintiff's  field,  defendant 
v.  Hazzen,  3  Sneed,  30;  see,  also.  Car-  is  not  liable  (Andrews  v.  Green,  62 
man  v.  New  York,  14  Abb.  Pr.  301).  K    H.    436).     Sed   quwref     To  the 
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tract  to  render  a  particular  service  to  a  third  person,  lie 
is  liable  for  the  non-performance  of  such  service,  al- 
though arising  solely  from  the  willful  refusal  of  a  ser- 
vant to  do  his  duty,  whatever  may  be  the  motive.  Thus, 
a  carrier  is  liable  for  a  delay  in  the  transportation  of 
persons  "  or  property,'"  caused  by  the  willful  act  of  his 
servants,  directly  contrary  to  his  orders,  and  even  though 
committed  for  the  purpose  of  injuring  him.*°  And  where 
a  servant  is  employed  to  do  a  certain  act,  and  is  specially 
forbidden  to  adopt  a  particular  method  of  doing  it,  yet 
willfully  adopts  that  method,  the  master  is,  nevertheless, 
liable  for  injuries  thereby  caused  to  third  persons,  if  the 
servant  did  the  forbidden  thing  as  a  real  means  for  the 
performance  of  his  master's  work.^^  So,  if  the  master 
is  bound  to  guard  an  animal  from  doing  mischief,  and 
for  this  purpose  employs  a  servant,  who,  by  an  act  of 
willful  disobedience,  abandons  his  post,  the  master  is 
liable  for  the  consequences  of  the  want  of  a  guard.^^ 

§  156.  [Omitted.] 

precise  contrary,  see  Keith  v.  Keir,  vants    from    acting;    held,    that   the 

Hay,    8.      Ellegard    v.    Acklund,    43  carrier   was  not  liable    (Geismer   v. 

Minn.    352,   45   N.   W.    715    (1890);  Lake   Shore,  etc.  R.   Co.,   102  N.  Y. 

Voegeli   v.    Pickle   Marble,   etc.    Co.,  563,  7  N.  E.  828). 

49  Mo.  App.  643;  Simons  v.  Manier,  =°  Blackstock   v.   N.   Y.   &  Erie   R. 

29  Bab.  419'.  Co.,  supra.     All  the  engineers  on  the 

"  Weed  V.  Panama  R.  Co.,  17  N.  road  having  struck,  the  company 
Y.  362.  The  conductor  of  a  passen-  was  unable  to  deliver  plaintiff's  po- 
ger  train  willfully  kept  it  standing  tatoes  in  time.  Defendant  offered 
all  night,  from  motives  of  his  own.  to  prove  that  the  engineers  were  en- 
Strong,  J.,  said:  "The  obligation  tirely  in  the  wrong;  it  was  obvious 
to  be  performed  was  that  of  the  they  meant  to  injure  the  company, 
master,  and  delay  in  performance,  so  as  to  compel  submission  to  their 
from  intentional  violation  of  duty  demands.  Held,  all  this  made  no 
by  an  agent,  is  the  negligence  of  the  difference. 

master."      s.    P.,    Philadelphia,    etc.  *"  A  railroad  company  may  be  re- 

E.  Co.  V.  Derby,  14  How.  U.  S.  468.  sponsible  for  the  acts  of  its  servants, 

'"  Blaekstock  v.  N.  Y.  &  Erie  R.  though  in  direct  violation  of  its  rules- 
Co.,  20  N.  Y.  48 ;  Galena,  etc.  R.  Co.  ( Toledo,  etc.  R.  Co.  v.  Harmon,  47 
V.  Rae,  18  HI.  462.     But  where  the  111.  298). 

carrier's    servants    left    his    service,  "^  Whatman    v.    Pearson,    L.    R.    3^ 

and    violently    prevented    new    ser-  C.  P.  422. 
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§  157.  Liability  for  sub-agents   or  strangers.  —  The 

master  is,  of  course,  liable  for  the  negligence  of  one 
whom  his  servant  employs,  by  his  authority,  to  aid  such 
servant  in  the  master's  business.**  Such  authority  need 
not  be  express,  but  may  be  implied  from  the  nature  of 
the  business,  or  the  course  of  trade.  Thus,  such  an  au- 
thority would  almost  necessarily  be  implied  in  favor  of 
a  servant  entrusted  with  the  whole  care  of  a  farm,  or  the 
construction  of  a  building,  or  the  transportation  of  a 
large  quantity  of  goods,  or  any  other  task  which  could 
not  be  performed  within  a  reasonable  time  by  one  man.** 
But  a  question  of  some  difficulty  may  arise,  where  a  ser- 
vant, without  having  any  real  or  ostensible  authority  to 
do  so,  employs  an  assistant,  by  whose  negligence,  in  the 
performance  of  work  assigned  to  the  former  servant,  a 
third  person  is  injured.  The  master  would  not  be  bound 
by  a  contract  made  in  his  name  by  such  a  sub-agent, 
even  though  it  were  exactly  such  as  he  had  authorized 
his  own  servant  to  make;  and  from  this  it  might  not 
unreasonably  be  inferred  that  he  could  not  be  made  liable 
for  the  torts  of  one  whose  contracts  would  not  bind  him.*^ 
On  the  other  hand,  manifest  inconvenience  is  certain  to 
ensue  to  the  public  at  large  from  thus  shifting  the  re- 
sponsibility from  masters,  who,  as  a  class,  are  able  to 
meet  it,  and  who  receive  the  benefit  of  the  service,  upon 
servants  who,  as  a  class,  are  entirely  unable  to  com- 
pensate for  the  injuries  thus  caused.  Public  policy, 
therefore,  requires  that  masters  should  be  held  liable 
for  the  consequences  in  such  cases;  and  so  the  courts 
have  held,  although  without  laying  down  any  general 
rule  upon  the  subject.*"    But  the  rule  does  not  extend  so 

^  Wanstall   v.   Pooley,    6    Clark   &  not  to  be  liable  for  the  negligence  of 

Fin.  910,  note.  one  employed  by  its  servant,  without 

'*  Bucki  V.   Cone,  25  Fla.   1,  6  So.  authority,   to   assist  him   in   moving 

160  [logging]  ;  Gleason  v.  Amsdel,  9  a  crate  of  crockery. 
Daly,  393   [master  saw  assistant  at       '"Althorf  v.  Wolfe,  22  N.  Y.  355; 

•^v-ork].  where  defendant  directed  his  servant 

'°  In  Jewell  v.  Grand  Trunk  R.  Co.  to  clear  the  snow  off  the  roof.     The 

(55  N.  H.  84),  defendant  was  held  servant    employed    another    man    to 
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far  as  to  hold  a  master  liable  where  a  third  person  is 
injured  through  the  negligence  of  a  stranger  who  in- 
trudes into  and  acts  in  the  master's  business,  without 
the  assent  of  the  servant  in  charge,  although  the  conduct 
of  the  latter  gave  opportunity  for  the  intrusion.*^ 
As  seen  in  the  preceding  part  of  this  section,  the  master 
is  liable  for  the  negligence  of  one  whom  his  servant  calls 
upon  to  assist  him  in  his  work,  having  authority 
to  do  so,  express  or  implied,  and  the  negligent  act 
itself  is  one  in  the  course  of  the  employment  so  as- 
sumed.^^  It  has  been  held  that  the  defendant  is  liable 
for  the  negligence  of  a  bystander  who  was  assisting  the 
defendant's  driver  at  the  driver's  request,  a  pedestrian 
being  injured  thereby,  the  circumstances  implying  au- 
thority ;  *"  and  that  the  master  is  liable  for  injury  to  a 
third  person  by  the  negligence  of  one  employed  by  the 
janitor,  with  implied  authority,  though  without  the 
master's  knowledge.""  Where  the  person  rendering  as- 
sistance, either  at  the  request  or  with  the  acquiescence  of 

help  him;  through  negligence  of  the  S.    W.    570,    38    Am.    St.    Eep.    266; 

latter,  a  mass  of  snow  thrown  into  Appel  v.  Eaton,  etc.  Co.,  97  Mo.  App. 

the  street  killed  plaintiff's  intestate.  428,  71  S.  W.  741    (1904);   Jackson 

Held,   defendant  was  liable.     So   as  v.   Amer.   Telegraph   Co.,    139  N.   C. 

to   stranger   left  in   charge   of   loco-  347,  51  S.  E.  1015,  70  L.  R.  A.  738 

motive  by  engineer  (Lakin  v.  Oregon  {190'5)  ;   but  see  Long  v.  Richmond, 

Pae.   R.   Co.,   15   Oreg.   220,   15   Pac.  175  N.  Y.  496,  67  N.  E.  1084  (1903)  ; 

641).      In    Carson    v.    Leathers,    57  Thorp  v.  Minor,   lOfl  K.   C.   152,   13 

Miss.    650i   the   owners  of   a   steam-  S-   E.   702    (1892);    Board  of  Trade 

boat  were  held  liable  to  a  passenger  C-or.   v.   Cralle,   63   S.  E.    (Va. )    995 

who  disembarked   at  a  wrong  land-  (1909).     For  cases  in  which  it  has 

ing    pursuant    to   the    directions    of  been  held  that  the  authority  was  lack- 

strangers,  deputed  by  the  clerk.  ing,    see    Thyssen   v.    Davenport   Ice 

"'In   Edwards   v.   Jones,   67   How.  &  Storage  Co.,  112  N.  W.   (la.)    177 

Pr.    177,   defendant's   servant  left   a  ( 1907 )  ;    Cooper   v.    Lowery,    4    Ga. 

horse    which    he    had    been    driving,  App.  120,  60  S.  E.  1015   (1909);  So. 

and  was  absent  ten  or  fifteen  min-  Ry.    v.    Pope's    Admr.,    119    S.    V^. 

utes.      During   this   time,   a   strange  (Ky. )  237   (1909). 

man  took  hold  of  the  horse,  and  by  "Hollidge    v.    Duncan,    19&   Mass. 

his    negligence    plaintiff's    boat    was  121,  85  N.  E.  186  (19'10). 

damaged.      Defendant  was   held   not  '°  Ellefson  v.  Singer  Mfg.  Co.,  116 

liable.  N.  Y.   Supp.  453,   132  App.  Div.   89 

=*  Gaines  v.  Bard,  52  Ark.  615,  22  (1909). 
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the  servant  in  charge,  is  himself,  or  as  servant  of  another, 
interested  in  the  work  being  done,  he  is  not  to  be  regarded 
as  a  fellow  servant  of  those  doing  the  work,  and  is  en- 
titled to  recover  for  injuries  inflicted  by  their  negligence. 
Thus  it  has  been  held  where  the  injured  party  was  act- 
ing at  the  time  in  the  furtherance  of  his  own  interest  in 
having  his  freight  delivered  by  a  railway  company  and 
was  injured  through  the  carelessness  of  the  company's 
servants,  he  was  entitled  to  recover  damages  of  the  com- 
pany. In  such  case  it  has  been  said  that  the  injured 
person  is  not  a  volunteer,  but  engaged  at  the  request  or 
with  the  permission  of  the  railway  company's  agents  in 
a  transaction  of  interest  as  well  to  himself,  or  other 
master,  as  the  case  may  be,  as  to  the  railroad  company, 
and  this  entitles  him  to  the  same  protection  against  the 
negligence  of  the  company's  servants  as  if  he  were  at 
the  time  attending  to  his  private  business.  Though  per- 
forming a  service  beneficial  to  both,  he  is  doing  so  in  his 
own  behalf  and  not  as  a  servant  of  the  company.  Its 
request  or  acquiescence  gives  him  the  right  to  perform 
the  service ;  the  fact  that  he  acts  in  his  own  behalf,  how- 
ever beneficial  his  labor  may  be  to  the  company,  gives 
him  the  right  to  be  protected  against  the  negligence  of 
the  company's  servants.  The  act  done  by  him  should  be 
a  prudent  and  reasonable  one,  and  "  not  a  wrongful  in- 
termeddling with  business  in  which  he  had  no  con- 
cern."" So  when  a  passenger  on  a  street-car  volun- 
tarily assisted  the  driver  in  backing  the  car  upon  a 
switch  so  that  another  car  coming  in  the  opposite  direc- 
tion could  pass,  and  was  injured  through  the  negligence 
of  the  driver  of  the  latter  car,  he  was  held  entitled  to 
recover  against  the  street-car  company.^-  The  master 
has  a  right  to  select  his  own  servants.  Viewed  in  its 
relation  to  others  this  right  becomes  a  duty  to  employ 

"Eason  v.   South,  etc.  R.   Co.,  65  Eng.    Ry.    Cases,    SOd;    Mayton    v. 

Tex.     577,     57     Am.     St.    Rep.    606  Texas,   etc.    R.    Co.,    48    Miss.    112; 

(1886).  Flower  v.  Pennsylvania,  etc.  Ry.  Co., 

'"Mclntyre  v.  Bolton,  21  Amer.  &  69  Pa.  St.  210,  8  Am.  St.  Rep.  251. 
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competent  servants.  Clearly,  therefore,  another  and 
subordinate  servant,  having  no  power  to  employ  and  dis- 
charge, ordinarily  cannot  impose  this  relation  on  him. 
We  think  in  such  case  the  law  is  that  where  a  special 
emergency  arises  in  the  master's  business,  requiring  ad- 
ditional assistance,  without  which  the  service  would 
su£fer  material  detriment,  as  by  the  exposure  of  the  lives 
or  property  of  others  in  the  master's  charge  to  injury, 
the  law  implies  authority  from  the  master  to  those  en- 
gaged in  his  service  to  employ  such  additional  assistance 
as  the  emergency  may  require."^ 

§  158.  Implied  liability  of  owner  of  vehicle.  —  When 
"the  plaintiff  has  suffered  injury  from  the  negligent  man- 
agement of  a  vehicle,  such  as  a  boat,  car  or  carriage,  it 
is  sufficient  prima  facie  evidence  that  the  negligence  was 
imputable  to  the  defendant,  to  show  that  he  was  the 
owner  of  the  thing,  without  proving  affirmatively  that 
the  person  in  charge  was  the  defendant's  servant.  It 
lies  with  the  defendant  to  show  that  the  person  in  charge 
was  not  his  servant,''*  leaving  him  to  show,  if  he  can, 
that  the  property  was  not  under  his  control  at  the  time, 
and  that  the  accident  was  occasioned  by  the  fault  of  a 
stranger,  an  independent  contractor,  or  other  person, 
for  whose  negligence  the  owner  would  not  be  answerable. 
This  view  is  supported  by  decisions,  in  which  it  was  held 

=^Mayton  v.   Texas,   etc.   Ey.   Co.,  v.   Bailey    [1891],   2   Q.   B.   403,   60 

supra;  Holmes  v.  North  Eastern  Ry.  L.  J.  Q.  B.  779)  ;   see  Atchison,  etc. 

Co.,   L.   R.   4  Exch.   254;    Wright  v.  R.  Co.  v.  Cochran,  43  Kans.  225,  23 

London  Ry.,  1  Q.  B.  Div.  252.  Pac.    151    [shareholder    not    a    part 

"*  Proof    of    defendant's    ownership  owner] ) .        Doherty      v.      Lord,      8 

of  a  wagon  is  prima  facie  evidence.  Misc.    (N.  Y. )    227,  28  N.  Y.   Supp. 

to  charge  him  with  responsibility  for  720,    59   N.   Y.    St.    Rep.    445,    aff'd, 

its   management    (Norris   v.   Kohler,  55    N.    Y.    St.    Rep.    160,    25    N.    Y. 

41  N.  Y.  42;  see  Boniface  v.  Eelyea,  Supp.    752;     Perstein.    v.    American 

6    Robt.    397;    Svenson    v.    Atlantic  Exp.   Co.,   177   Mass.   530,   59  N.   E. 

Mail   S.   S.  Co.,  57  N.  Y.   108,  aff'g  194,  52  L.  R.  A.  959  (1901);  Thurn 

33  N.  Y.  Super.  Ct.  277;  McCoun  v.  v.   Taylor  Brewing  &  Malt.   Co.,  56 

N.  Y.   Central  R.  Co.,  66  Barb.  338  N.   Y.    Supp.   85,   37   App.   Div.   391 

[men  at  work  on  locomotive] ;  Smith  (189®). 
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sufficient  evidence  of  the  defendant's  negligence  to  show 
that  the  plaintiff  was  injured  by  something  falling  out  of 
the  window  of  the  defendant's  house,'^  or  from  hoisting 
apparatus  belonging  to  the  defendant.""  Acquiescence 
in  the  constant  use  of  a  vehicle  may  make  the  owner  re- 
sponsible for  the  negligence  of  those  using  it  in  connec- 
tion vdth  his  business."^  And  where  an  injury  is  caused 
by  defects  in  a  vehicle  or  its  loading,  which  the  owner 
was  bound  to  remedy,  it  is  immaterial  whether  the  per- 
sons in  charge  were  his  servants  or  not.^^ 

§  159.  Ownership  of  other  property;  how  far  implies 
liability.  —  It  would  seem  to  be  reasonable  that  the  same 
doctrine  should  apply  to  every  species  of  property  which, 
in  the  ordinary  course  of  affairs,  is  managed  by  its  owner 
cr  his  servants,  and  that  the  mere  fact  of  its  mis- 
management should  raise  a  presumption  that  the  owner 
was  responsible  therefor.^^    Of  course  the  circumstances 

''Byrne  v.  Boadle,  2  Hurlst.  &  C.  of  a  piece  of  wood  from  a.  building 

722.  during    the    repairs    is    prima    facie 

""  Scott    V.    London    DocIj    Co.,    3  evidence  of  negligence  in  the  owner 

Hurlst.  &  C.  59'6.     See  §  59",  ante.  (Clare    v.    National    City    Bank,    1 

"  Eeilly  v.   Hannibal,  etc.  R.   Co.,  Sweeney,  539 ) .    So  is  the  fall  of  any- 

94   Mo.    600',   7   S.   W.   407    [locomo-  thing    from    a    window     (Byrne     v. 

tive] ;    Lovingston    v.    Bauchens,    34  Boadle,    2    Hurlst.    &   C.    722).      In 

111.  App.  544  [team].  Lebanon  Light  Co.  v.  Leap,  139  Ind. 

°^Haugh   V.    Chicago,   etc.   R.   Co.,  443,    39   N.    E.    57,    a  gas   company 

73  Iowa,   66,  35  N.  W.   116.  contracted  for  the  construction  of  a 

""  Houston   V.    Brush,    66   Vt.    331,  gas  plant.     The  contractor  sublet  the 

29    Atl.    380.      As   the    owner   of   a  contract    for    boring   the    gas    wells. 

building     adjoining     a     highway     is  The  sub-contractor,  after  boring  one 

bound  to  take   reasonable   care  that  well,  laid  pipe,  which  was  furnished 

it   is   kept   in   proper   condition,   the  by   the   contractor,  to  get  gas   from 

mere  falling  of  the  building  raises  a  the    well    to    use    in    boring   others, 

presumption   of  negligence,   and   the  Part  of  the  pipe  so  laid  was  taken 

burden  is  on  the   owner  of  showing  up   by  the   contractor,   and   the   rest 

ordinary  care    (Mullen  v.   St.  John,  used   in   conducting   gas   to   a   town 

57  N.  Y.  567.     Compare  English  v.  for  the  use  of  the  company.     Held, 

Brennan,    60    N.    Y.    609).      s.    P.,  that,  though  the  plant  had  not  been 

Stevenson  v.  Joy,   152  Mass.  45,  25  turned  over  to  the  company,  it  and 

N.    B.    78    [uncovered    coal-hole    in  both  contractors  were  liable  for  in- 

Bidewalk  in  charge  of  agent  of  owner  juries  caused  by  the  negligent  man- 

of  abutting  building].  The  falling  ner  in  which  the  pipe  was  laid.  s.  p., 
[Law  of  Neg.    Vol.  I  —  25] 
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may  be  such  as  to  raise  a  presumption  that  the  property- 
was  not,  at  the  time  of  the  accident,  under  the  defendant's 
actual  control;  and  in  such  case  the  usual  presumption 
of  the  defendant's  neghgence,  arising  out  of  his  supposed 
custody  of  the  thing,  is  rebutted,  and  further  evidence 
must  be  adduced.""  And  it  has  been  well  suggested  that, 
where  it  is  the  usual  course  of  business  to  employ  a  con- 
tractor to  do  certain  work  on  property,  no  presumption 
should  arise,  from  the  mere  fact  that  such  work  was 
going  on,  that  it  was  done  by  servants  of  the  owner.'" 

§  160.  Who  is  to  be  deemed  a  master.  —  He  is  to  be 

deemed  the  master,  who  has  the  supreme  choice,"^  con- 

Wiohita,  etc.  R.  Co.  v.  Gibbs,  47  post.  The  owners  of  a  vessel,  by 
Kans.  274,  27  Pac.  991  [railroad  in  employing  a  tug  to  draw  it,  do  not 
hands  of  construction  company]  ;  necessarily  become  responsible  for 
Chattanooga,  etc.  E.  Co.  v.  White-  negligence  of  the  tug,  "as  they 
head,  90  Ga.  47,  15  S.  E.  44  [same] ;  neither  appoint  the  master  of  the 
Johnson  v.  Spear,  76  Mich.  139,  42  tug  nor  employ  the  crew,  nor  can 
N.  W.  1092  [owner's  hoisting  ap-  they  displace  either  one  or  the 
paratus  used  by  contractor].  other"    (The    Clarita,   23   Wall.    1). 

^"Plaintiff  was  injured  by  being  There,  the  master  of  a  tug  having  a. 
knocked  down  by  a  van  belonging  burning  ferry-boat  in  tow,  allowed 
to  defendants,  and  which  they  lent  the  latter  to  drift  against  libelant's 
to  A.,  who  attached  his  own  horses  vessel  and  set  it  on  fire.  A.  sold  tO' 
to  the  van,  and  provided  a  driver.  B.  a  box  in  the  loft  of  A.'s  store ;  B. 
Held,  as  the  horse  was  the  property,  sent  his  porter  to  take  it  away;  and 
and  the  driver,  strictly  speaking,  the  the  porter,  while,  with  the  perrais- 
servant,  not  of  defendants,  but  of  A.,  sion  of  A.,  getting  the  box  down, 
defendants  were  not  liable  (Shiells  suffered  it  to  fall  on  plaintiff.  Held, 
v.  Edinburgh,  etc.  E.  Co.,  Hay,  254,  in  letting  down  the  box,  the  porter 
18  Dunlop,  1199).  was  the  servant  of  B.,  not  of  A.,  and 

"'  Welfare  v.  Brighton,  etc.  R.  Co.,  A.  was  not  liable  ( Stevens  v.  Arm- 
L.  R.  4  Q.  B.  693.  strong,   6  N.   Y.   435).     Legal   com- 

"^  General  Steam  Nav.  Co.  v.  petency  to  discharge  a  servant,  being 
British,  etc.  Nav.  Co.,  L.  R.  3  Exch.  an  essential  attribute  of  the  master, 
330;  Dalyell  v.  Tyrer,  El.  B.  &  El.  it  has  been  doubted  whether  the  re- 
899.  He  is  the  master  who  employs  lation  can  exist  between  husband  and 
and  has  the  power  to  discharge,  wife  in  such  sense  as  to  sustain  an 
"  This  is  the  only  test  by  which  to  action  by  a  stranger  against  one  for 
determine  which  is  the  master,  and,  negligently  retaining  the  other  ( Cur- 
as  such,  liable  to  the  person  in-  tis  v.  Dinneen,  4  Dak.  245,  30  N.  W. 
jured"  (Michael  v.  Stanton,  3  Hun,  148)  ;  where  it  was  sought  to  hold  a 
462).     See  other  illustrations,  §  162,    woman,  proprietor  of  a,  tavern,  liable 
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trol  ^"^  and  direction  of  the  servant,  and  whose  will  the 
servant  represents,  not  merely  in  the  ultimate  result  of 
his  work,  but  in  all  its  details.^"*    The  payment  of  an  em- 


for  negligence  in  having  in  her  em- 
ployment her  ferocious  husband,  who 
had  removed  the  eye  of  a  guest. 
But  a.  husband  has  always  been  held 
liable  for  his  wife's  acts,  when  em- 
ployed by  him.  And  the  wife  could 
have  dismissed  the  husband  from 
her  employment,  although  not  from 
the  house.  And  see,  as  to  power  to 
discharge  sub  modo,  Zeigler  v.  Dan- 
bury,  etc.  R.  Co.,  52  Conn.  483. 

"» McGuire  v.  Grant,  25  N.  J.  Law, 
356.  The  liability  of  a  master  for 
the  acts  of  his  servants  is  precisely 
commensurate  with  the  extent  of  his 
right  to  control  them  (Callahan  v. 
Burlington,  etc.  R.  Co.,  23  Iowa,  562; 
see  Clapp  v.  Kemp,  122  Mass.  481, 
and  §  164,  post).  A  lessee  of  the 
penitentiary  placed  a  convict  in 
charge  of  his  orchard,  with  author- 
ity to  protect  it.  Plaintiff,  a  boy, 
entered  therein  with  a  gun,  to  shoot 
birds.  The  convict  ordered  him  out 
and  struck  the  boy.  It  was  con- 
tended that  the  relation  of  master 
and  servant  could  not  exist  between 
the  lessee  of  the  penitentiary  and  a 
convict.  But  the  lessee  was  held 
liable  (Ward  v.  Young,  42  Ark. 
542).  In  Bradley  v.  N.  Y.  Central 
R.  Co.,  3  T.  &  C.  287,  aS'd,  62  N.  Y. 
99,  a  track  master  engagaed  plain- 
tiff, a  farmer,  to  aid  with  his  team 
in  scraping  snow  from  defendant's 
track,  in  which  operation  he  was  in- 
jured through  the  track  master's 
negligence.  Defendant  contended 
plaintiff  was  its  servant,  and  without 
remedy  for  the  negligence  of  a  co- 
employee,  but  this  view  was  rejected. 
"  The  presumption  is  that  a  minor 
child  living  with  his  father,  and 
using  his  team  and  conveyance  in 
and     about    the    business    of    such 


father,  is  acting  in  his  behalf  and 
upon  his  direction "  ( Sohaefer  v. 
Osterbrink,  67  Wis.  496,  30  N.  W. 
922).  The  captain  of  a  tug,  having 
a  canal  boat  in  tow,  was  held  not  to 
be  master  of  the  boat,  so  as  to  make 
the  owner  of  the  tug  chargeable  with 
negligence  of  the  boat  crew  in  not 
putting  out  lights,  whereby  a  colli- 
sion occurred  and  a  third  vessel  was 
sunk  (Arctic  Ins.  Co.  v.  Austin,  69 
N.  Y.  470).  Plaintiff,  having  dis- 
covered a  leakage  of  gas,,  due  to  de- 
fendant's negligence,  called  in  a 
plumber  to  ascertain  the  location  of 
the  leak,  and  the  latter  entered  with 
a  lighted  candle,  causing  an  ex- 
plosion. Held,  that  the  plumber  was 
not  the  plaintiff's  servant,  so  as  to 
make  plaintiff  answerable  for  his 
negligence,  and  that  both  defendant 
and  the  plumber  were  responsible 
( Schermerhorn  v.  Metropolitan  Gas 
Co.,  5  Daly,  144). 

^"  See  §§  162,  163,  post;  William- 
son V.  Wadsworth,  49  Barb.  294.  In 
Coggin  V.  Central  R.  Co.,  62  Ga, 
685,  plaintiff,  an  employee  of  a  tele- 
graph company,  was  injured  by  the 
carelessness  of  an  engineer  in  taking 
up  the  "  slack  "  of  his  train,  engaged 
in  distributing  telegraph  poles  along 
the  line;  all  the  operatives  except 
the  engineer  and  conductor  being 
servants  of  the  telegraph  company, 
and  one  of  the  latter  being  in  com- 
mand of  the  train.  Held,  the  engi- 
neer was  the  servant  of  the  railroad 
company,  and  plaintiff  could  re- 
cover; there  being  no  evidence  that 
any  telegraph  agent  interfered  or 
had  a  right  to  interfere  with  the  ap- 
plication of  steam  or  with  manipu- 
lating the  engine.     §  143,  ante. 
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ployee  by  the  day/"^  or  the  control  and  supervision  of 
the  work  by  the  employer/""  though  important  considera- 
tions, are  not  in  themselves  decisive  of  the  fact  that  the 
two  are  master  and  servant.  It  has  been  well  said  by  a 
Connecticut  judge :  "To  get  at  the  truth,  we  must  look 
further,  and  see  if  the  person  said  to  be  a  servant  is  act- 
ing at  the  time  for  and  in  the  place  of  his  master,  in 
accordance  with  and  representing  his  master's  will,  and 
not  his  own. ' '  "^  Where  this  is  not  the  case,  the  em- 
ployer is  not  a  master,  nor  the  person  employed  his  ser- 
vant.^"' Where  the  relation  of  master  and  servant  exists 
in  fact,  the  master  cannot  avoid  liability  by  any  arrange- 
ment between  them  for  concealing  the  fact  from 
others  ^°°  nor  by  an  express  agreement  to  the  contrary 
between  themselves,  even  in  good  faith."" 

'"'Plaintiflf  contracted  with  defend-  tion  of  master  and  servant,  so  as  to 

ant  to  build  a  stone  dam,  for  which  make   the   hirer   responsible   for   his 

he  was  to  receive  a  certain  price  per  servant's  negligence  in  the  course  of 

day  for  himself  and  each  of  his  men;  his  employment   (Shea  v.  Eeems,  36 

defendant  furnishing  the  powder  for  La.  Ann.  966). 

blasting     and      superintending     the  "°  Ctorbin  v.  American  Mills  Co.,  27 

building  of  the  dam,  but  having  no  Conn.    274;    Gerlaeh    v.    Edelmeyer, 

control  over  the  blasting.     Held,  the  47  N.  Y.  Superior,  292,  aff'd,  88  N. 

relation  of   master   and   servant  did  Y.  645;   Wray  v.  Evans,  80  Pa.  St. 

not  exist,  and  defendant  was  not  lia-  102    [work   to   be   to   satisfaction   of 

ble  to   indemnify  plaintiff  for   dam-  defendant's  engineer], 

ages  recovered  from  him  by  a  third  "'  Corbin    v.    American    Mills,    27 

party,  injured  by  the  negligence   of  Conn.  274. 

men    employed    upon    the    blasting  "'A  railroad  company  is  not  re- 

( Corbin  v.  American  Mills,  27  Conn,  sponsible    for    United    States    postal 

274).      The    Louisiana    Code     (art.  clerks  on  its  trains   (Poling  v.  Ohio 

163)    defines   servants  as   those  who  River    R.    Co.,    38    W.    Va.    645,    18 

let,  hire  or  engage  their  services  "  to  S.  E.  782 ) .     One  riding  in  a  friend's 

another  in  this  State,  to  be  employed  wagon,  for  a  specific  trip,  does  not 

therein   at   any   work,    commerce   or  thereby  become  liable  for  negligence 

occupation    for    the    benefit    of    him  of     the     friend's    driver     (Muse     v. 

who  has  contracted  with  them,  for  a  Stern,  82  Va.  33). 

certain  price  or  retribution,  or  upon  '"  Singer   Mfg.    Co.   v.    Rahn,    132 

certain  conditions."     Under  this  sec-  U.  S.  518,  10  S.  Ct.  175  [canvasser], 

tion  it  has  been  held  that  where  a  ™  Tiffin    v.    McCormack,    34    Ohio 

person  was  employed  to  peddle  goods  St.    638 ;    see   Southern   Exp.    Co.   v. 

at  a  fixed  wage  per  week,  with  cer-  Brown,  67  Miss.  260,  7  So.  318,  8  Id. 

tain  additional  commissions,  the  pay-  425. 
ment  of  wages  established  the  rela- 
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§  160a.  There  cannot  be  two  masters  as  to  the  same 
act.  —  One  cannot  be  the  servant  both  of  a  general  and 
a  temporary  master  in  doing  the  same  act.  Though  he 
may  at  the  same  time  be  the  servant  of  his  general 
master  in  doing  some  acts  and  of  a  temporary  master  in 
doing  some  other  acts."^  It  has  been  well  said  in  a 
Massachusetts  case,  "  The  circumstances  are  often  such 
that,  while  the  driver  is  the  servant  of  the  person  to 
whom  the  team  is  furnished  in  reference  to  the  question 
what  he  shall  do  or  where  he  shall  go,  there  is  an  implica- 
tion that  as  to  the  particulars  of  the  management  of  the 
horses  he  is  the  servant  of  his  general  employer.""^ 
The  holding  out  by  the  defendant  of  one  to  the  public  as 
his  servant  though  without  the  right  to  control  his  action 
with  respect  to  the  act  or  failure  to  act  out  of  which  the 
injury  arose,  may  impose  upon  one  liability  for  the  negli- 
gence of  such  person  by  the  operation  of  the  doctrine  of 
estoppel."^     Like  ownership  of  a  vehicle,  these  are  evi- 

""  Brow  V.  Boston,  etc.  R.  Co.,  157  cumstances  and  that  a  result  other 

Mass.   39»,   32  N.  E.  362;   Union  E.  than  the  true  state  of  facts  may  be 

Co.  V.  Kallaher,  114  111.  325,  2  N.  E.  reached    by   the    application   of   the 

77;  Cleveland,  etc.  E.  Co.  v.  Schnei-  doctrine    of    estoppel,    "where    one 

der,  45  Ohio  St.  678,  17  N.  E.  321;  represents  to  another  that  a  desig- 

Missouri   Pac.   E.    Co.   v.   Jones,    75  nated  person  is  his  servant  or  agent 

Tex.   151,   12  S.   W.   972;    Morris  v.  and  induces  the  person  to  whom  such 

Trudo,  83  Vt.  44,  74  Atl.  387  (190©)  ;  representations  are  made  to  confide 

Hufif  V.  Ford,  126  Mass.  24,  30'  Am.  therein  and  he  acts  upon  the  belief 

Eep.  645    (1879);  Eeagan  v.  Casey,  that  such  relationship   does  in  fact 

160      Mass.      374,      36     N.     E.     58  exist."     In  the  ease  of  Denver,  etc. 

(1894);   Joslin  v.  Grand  Eapids  Ice  Ey.  Co.  v.  Gustafson,  21   Colo.  399, 

Co.,  50  Mich.  516,  15  N.  W.  887,  45  41  Pac.  505    (1894),  it  is  stated,  as 

Am.     Eep.     54     (1883);    Jones     v.  a    proposition    of    substantive    law. 

Corporation   of  Liverpool,    14  Q.   B.  that  if  the  defendant  "  holds  out  to 

D.  890';  Walker  v.  El  Paso  Elec.  Ey.  the  public  one  as  engaged  in  his  ser- 

Co.,    118    S.    W.     (Tex.    App.)    554,  vice"  he  is  liable  for  his  negligence 

aff'd,  126  S.  W.   (Sup.)   262   (1910).  where  the  act  or  failure  constituting 

"^Delorey    v.    Blogett,    185    Mass.  the  negligence  comes  within  the  ap- 

126,  69  N.  E.  10/78,  102  Am.  St.  Eep.  parent    scope    of    his    employment, 

328,  64  L.  E.  A.  Ill   (1904).  even  if  the  person  for  whom  the  ser- 

^  Growcock  v.   Hall,   84  Ind.  202  vice  is  rendered  has  not  employed  or 

(1882).     In   the   case   cited   it  was  paid  the   servant.     This  is  at  least 

held  that  the  relation  of  master  and  misleading.     The  facts  showing  such 

servant    may    be    implied    from    cir-  holding    out    are    purely    evidential 
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dentiary  facts  sufficient  to  sustain  a  verdict  against  such, 
a  defendant;  sufficient  indeed  to  authorize  the  direction 
of  a  verdict  in  the  absence  of  other  evidence.  They  may 
also  be  sufficient,  in  connection  with  other  appropriate 
evidence,  to  fix  habihty  on  one  for  having  directed  the 
particular  thing  under  the  well-known  rule  of  the  doc- 
trine of  agency,  but  they  do  not  of  themselves  impose 
liability  under  the  doctrine  of  respondeat  superior. 
Here  the  inquiry  is  always  as  to  the  true  or  real  master. 
With  reference  to  the  manner  of  doing  the  same  act,  it 
is  as  true  in  law  as  in  scripture,  one  cannot  serve  two 
masters. 

§  161.  Nominal  master  when  not  liable.  —  Servants 
who  are  employed  and  paid  by  one  person  may  neverthe- 
less be,  ad  hoc,  the  servants  of  another  in  a  particular 
transaction,  and  that,  too,  even  where  their  general  em- 
ployer is  interested  in  the  work."*     Obviously  they  may 

and  properly  for  the  determination  servant  of  the  hirer  and  not  of  the 

of  the  jury.     In  the  case  of  Jones  v.  livery  stable  keeper.   See  also  Thomas 

Scullard,   2   Q.    B.   596    (1898),   the  v.    Springer,    119  N.   Y.   Supp.   460- 

livery    stable    keeper    supplied    the  463,  134  App.  Div.  640   (IQ'OO). 
coachman,  but  the  defendant  used  Ms        "*  Oil  Creek,  etc.  E.  Co.  v.  Keigb- 

own  groom,  horse  and  harness,  and  ron,  74  Pa.  St.  316;  where  the  super- 

also  provided  the  livery  worn  by  the  intendent   of   a   petroleum   company, 

coachman.     Lord  Eussel,  C.  J.,  said:  intrusted  by   the   defendant,   a  rail- 

"  The  principle  then  to  be  extracted  road  company,  with  the  management 

from  the  cases  is  that,  if  the  hirer  of  cars,  was  held  to  be  defendant's 

simply   applied  to  the   livery  stable  servant,  pro  hac  vice,  so  as  to  render 

keeper  to  drive  him  between  certain  it  liable  to  a  third  person  injured  by 

points    or   for    a    certain    period    of  the  superintendent's  negligence.     In 

time,    and    the    latter    supplies    all  Huff    v.     Ford,     126    Mass.    24,     a 

necessary     for     that     purpose,     the  driver  employed  by  a  contractor  who 

hirer  is  in  no  sense  responsible  for  hired     out    the     driver,     horse     and 

negligence  on  the  part  of  the  driver,  wagon  to  a  city  by  the  day,  to  aid 

But  it  seems  to  me  to  be  altogether  in  paving  streets,  was  held  to  con- 

a  different  case  where  the  groom,  the  tinue  as  the  contractor's  servant,  so 

horse,    the    harness    and    the    livery  as  to   render   his   master   liable   for 

are  the  property  of  the  person  hir-  damage  caused  by  the  driver's  negli- 

ing  the  services  of  the  driver,"  and  gent  management  of  the  horse.     In 

he  concludes  that  such  facts  are  at  Denver,  etc.  R.  Co.  v.  Gustafson,  21 

least  evidence  to  warrant  a  jury  in  Colo.    393,   41    Pac.   505,   a  railroad 

concluding    that    the    driver    is    the  company    which    knowingly    availed 
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desert  the  service  of  their  lawful  master,  and  work  for 
another ;  or  he  may  lend  their  services  to  another  person, 
abandoning  to  the  latter  all  control  over  them ;  "^  or  they 
may,  without  consulting  their  master,  but  in  good  faith, 
assist  a  person  independently  employed  to  do  something 
which  will  benefit  their  master,  but  with  which  neither  he 
nor  they  have  any  right  to  interfere,  and  in  which  they 
act  entirely  under  the  control  of  such  other  person."" 
In  these  cases  the  nominal  master  is  not  responsible  to 
strangers  for  their  acts  or  omissions,"^  while  the  person 
really  controlling  them  is."' 

§  162.  Liability  for  servant  hired  out.  —  A  master  who 
hires  out  one  of  his  servants  to  work  for  another  person 
is  liable  to  the  hirer  for  such  servant's  negligence  in  the 
work,  and  this  even  though  the  particular  servant  was 
selected  by  the  hirer  himself ; "°  and  unless  the  master 
abandons  the  entire  control  of  his  servants  to  the  hirer, 

itself  for  a  number  of  years  of  the  "'Kimball  v.  Cushman,  103  Mass. 

services  at  a  street  crossing  of  the  194. 

flagman  employed  and  paid  by  an-  "'Defendant's   servant  hired  him- 

other  company,  was  held  liable  as  an  self,  on  his  own  account,  to  plaintiff 

employer.     Taylor   v.   Western  Pac.  to  do  thatching.     The  servant  hav- 

Ky.  Co.,  45  Cal.  323,  334.  ing    left    his    work,    defendant    told 

"°  Donovan    v.    Laing,    4    Reports,  plaintiff  that  if  the  servant  did  the 

317  [1893],  1  Q.  B.  629';  Murray  v.  work,   he,    defendant,   must  be   paid 

Currie,   L.   R.   6   C.   P.   24;    see  Mc-  for    it.      Afterward   the    servant   re- 

Gatrick  v.   Wason,   4   Ohio  St.   566,  sumed  work;  defendant  sent  another 

§  162,  post.  to  assist  him  and  received  pay  for 

"'Murphey  v.  Caralli,  3  Hurlst.  &  both.      An    injury    having    occurred, 

C.  462;   see  Elder  v.  Bemis,  2  Mete,  the  thatching  being  defective,  it  was 

599.  held      defendant      was      responsible 

"'Murray  v.  Currie,  L.  E.  6  C.  P.  (Holmes  v.  Onion,  2  C.  B.  N.  S.  790). 

24;  Murphey  V.  Caralli,  3  Hurlst.  &  Cockburn,    C.    J.,    said:      "Although 

C.  462;   Manning  v.  Adams,  32  W.  true  it  is  that  where  a  man  employ- 

E.  430.    In  the  last  case,  plaintiff,  in  ing  a  tradesman  selects  a  particular 

the  employ  of  a  stevedore  as  fore-  servant  or  workman  to  do  the  job, 

man,  was  injured  while  unloading  a  the    master    may   be    relieved   from 

ship  with  the  assistance  of  the  crew,  responsibility    for    the    consequences 

through    the    negligence    of    one    of  of  the  man's  incompetency,  it  is,  I 

these.    In  an  action  against  the  ship-  think,  going  too  far  to  say  that  he 

owners,  held  plaintiff  could  not  re-  is  relieved  from  all  responsibility  if 

cover.  the  servant  is  guilty  of  negligence." 
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he  remains  liable  to  strangers  for  their  negligence."" 
The  hirer  cannot  properly  be  said  to  have  control  of  the 
servants,  unless  he  has  the  right  to  discharge  them  and 
employ  others  in  their  places  in  case  of  their  misconduct 
or  incapacity;  that  being  the  only  practicable  means  by 
which  free  servants  can  be  controlled.  If,  therefore,  the 
hirer  has  no  such  power,  he  is  not  responsible  to  any  one 
for  the  faults  of  the  servants."^  If  the  hirer  is  vested 
for  the  time  with  exclusive  control  with  the  right  to  dis- 
charge the  servants  and  to  employ  others,  he  alone  is 
responsible  for  their  defaults."^  Where  a  person  hires 
the  personal  property  of  another,  who  supplies,  under 
the  contract,  a  servant  charged  with  the  general  manage- 
ment and  control  of  the  property,  although  the  hirer  ac- 
quires, to  a  limited  degree,  a  dominion  over  the  servant. 

Defendant  hired  of  plaintiff  a  team  as  master  for  the  negligence  of  the 

and    driver,     through    whose    negli-  driver    both    to    the    hirer    and    the 

gence     the     horses     were     drowned,  public    generally    (Fenner    v.    Crips, 

Held,  although  the  horses  and  driver  109  la.  455,  80  N.  W.  526    ( 1899)  ; 

were  under  the  control  and  manage-  Huff    v.     Ford,     126    Mass.    24,     30 

ment  of  defendant,  who  was  respon-  Atl.    645     (1878);    Moore    v.    Stan- 

sible  for  whatever  was  done  in  pur-  ton,    80   N.    Y.    App.    Div.    295,    80 

suance  of  his  orders,  plaintiff  must  N.  Y.  Supp.  244,  aff'd  in  177  N.  Y. 

bear  the  results   of  the   driver's  in-  581,  69  N.  E.   1127    (1904);    Hersh- 

competency,  as  he  was  bound  to  fur-  berger  v.  Lynch,  2  Pa.  Cases  91,  11 

nish  a  suitable  servant  ( Ames  V.  Jor-  Atl.    642    (1888);    Cargill   v.    Duffy, 

dan,  71  Me.  540).  123    Fed.    721     (1903);    Waldock   v. 

^''  Coyle    v.    Pierrepont,    37    Hun,  Winfield,  2  K.  B.  596,  70  L.  J.  K.  B. 

379;    overruling    s.    c,    33    Id.    311.  925,  85  L.  T.  Rep.  N.  S.  202   (1901). 

Defendants  hired  to  H.  for  a  day  a  "'Burke  v.  De  Castro,  etc.  Co.,  11 

steamer   and  crew.     The   crew  were  Hun,  354.     Compare  Gerlack  v.  Edel- 

hired,    paid   and   entirely   controlled  meyer,  88  N.  Y.  645. 

by  defendants,  who  also  had  power  "^Murray  v.  Currie,  L.  R.  6  C.  P. 

to  substitute  others   in  their  place.  24;   Rourke  v.  White  Moss  Colliery 

By   the   negligence   of   the   crew   an  Co.,  L.  R.  2  C.  P.  Div.  295;  Quin  v. 

injury  was  occasioned  to  the  plain-  Complete    Elect.    Co.,    46    Fed.    506; 

tiff.     Held,   defendants  were   liable;  Sweeney    v.    Murphy,    32    La.    Ann. 

the    crew   were    their    servants,    and  628.     In  such  case,  the  former  mas- 

not  those   of   H.    (Dalyell   v.   Tyrer,  ter    may    pay    the    servants'    wages. 

El.  B.  &  El.  899;  see  also  Fenton  v.  being    repaid    by    the    real    master, 

Dublin  Steam  Packet  Co.,  8  Adol.  &  without   becoming   liable    as   master 

El.  835 ) .    The  livery-stable  keeper  or  ( Cotter  v.  Lindgren,  106  Cal.  602,  39 

other  owner  who  hires  out  a  driver  Pac.    950;    Ditberner   v.    Rogers,    66 

and  team  ordinarily  continues  liable  How.  Pr.  35,  13  Abb.  N.  C.  436). 
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with  a  right  to  superintend  and  direct  his  conduct,  the 
owner  continues  responsible  for  the  servant's  neghgence, 
though  it  occurs  in  the  performance  of  work  in  which  the 
hirer  alone  is  interested."^ 


""  Per  Cooper,  J.,  in  New  Orleans, 
etc.  R.  Co.  V.  Norwood,  62  Miss.  565. 
Street-roller  and  engine,  with  engi- 
neer to  operate  same,  hired  by  city, 
owner  is  liable  for  engineer's  negli- 
gence (Stewart  v.  Cal.  Inipr.  Co.,  131 
Cal.  125,  63  Pae.  177,  52  L.  R.  A. 
20'5  (1900);  company  selling  fire- 
works and  furnishing  men  to  super- 
intend their  discharge,  liable  for 
their  negligence  (Consolidated  Fire- 
works Co.  V.  Koehl,  206  111.  283,  68 
N.  E.  1077,  aff'g  103  111.  App.  152 
( 1 903 )  ;  owner  hiring  a  conveyance 
and  driver  to  manager  of  a  picnic 
excursion  continues  liable  for  driver's 
negligence  (Fenner  v.  Crips,  109 
Iowa,  455,  80  N.  W.  526  ( 189&)  ; 
seller  of  an  engine  stipulating  to  set 
it  in  operation  to  the  satisfaction  of 
the  purchaser  and  to  send  a  man  for 
the  purpose,  continues  liable  for  the 
negligence  of  the  engineer  until  the 
engine  is  accepted  (Wright  Steam- 
Engine  Works  v.  Lawrence  Cement 
Co.,  167  N.  Y.  440,  60  N.  E.  739 
(190il);  where  one  hires  and  pays 
for  another  for  whose  service  he 
charges  a  third  person  at  an  ad- 
vance rate,  the  person  so  hired  is  his 
servant,  so  that  he  is  liable  for  in- 
jury to  another  from  his  negligence 
(Dorsey  v.  Bedford,  67  Atl.  (R.  I.) 
367  (1907)  ;  one  riding  in  a  carriage 
hired  by  an  undertaking  company 
and  injured  by  the  negligence  of  the 
driver;  held,  entitled  to  recover 
solely  against  the  person  hiring  out 
the  carriage  and  driver  to  the  under- 
taking company  (Frerker  v.  Nichol- 
son, 41  Colo.  12,  92  Pac.  224,  13 
L.  R.  A.  (N.  S.)  1122  (1907); 
Hershberger  v.  Lynch,  11  Atl.   (Pa.) 


642  (1888);  locomotive  and  crew  of 
railway  company  permanently  en- 
gaged in  switching  on  the  track  and 
premises,  and  under  the  directions  of 
another;  held,  the  railway  company 
is  not  liable  (Sexton  v.  N.  Y.  Cent., 
etc.  Ry.  Co.,  ISO-  N.  Y.  518,  81  N.  E. 
1175  (1907);  express  company  hir- 
ing auto  and  chauffeur  to  deliver 
packages  under  the  direction  of  one 
of  its  own  employees,  held  not  liable 
for  injury  caused  by  the  negligence 
of  chauffeur  while  going  to  lunch 
(Bohan  v.  Metropolitan  Express  Co., 
107  N.  Y.  Supp.  530,  122  App.  Div. 
490  (1907);  if  the  master  lend  his 
servant  to  another  for  a  particular 
employment,  the  servant,  for  any- 
thing done  therefore  is  the  servant 
of  the  one  to  whom  he  was  lent, 
although  he  remains  the  general  ser- 
vant of  the  person  who  lent  him 
(Bassi  v.  Orth,  109  N.  Y.  Supp. 
88,  58  Misc.  372  (1908);  where, 
though  the  chauffeur  was  in  the  em- 
ployment and  payment  of  another, 
he  was  entrusted  with  the  running 
of  defendant's  car,  the  defendant  is 
liable  (Irwin  v.  Judge,  81  Conn.  492, 
71  Atl.  572  (1909);  railway  com- 
pany operating  its  train  over  leased 
track,  held  not  liable  for  neglect  of 
duty  on  part  of  crossing  watchman 
under  the  sole  control  of  the  lessor 
company  (Willis  v.  Railway  Co.,  133 
Mo.  App.  625,  113  S.  W.  713  (1908)  ; 
owner  is  not  liable  for  daughhter's 
negligent  use  of  auto  while  driving 
for  her  own  pleasure  and  that  of  her 
friends  (Doran  v.  Thomsen,  71  Atl. 
(N.  J.)  296  (1908)  ;  Mayor  v.  Bene- 
dick, 108  N.  Y.  Supp.  228,  123  App. 
Div.  579    (1908);   winchman  in  gen- 


§    163]  LIABILITY   OF    MASTERS    FOR    SERVANTS.  394 

§  163.  Liability  of  trustees  and  receivers  for  em- 
ployee's acts.  —  Trustees  are  personally  liable  to  tbird 
persons  for  tbe  negligence  of  persons  employed  in  tbe 
discbarge  of  tbe  trust,  unless  tbey  are  tbemselves  acting 
as  mere  agents,  witb  a  responsible  principal  bebind  tbem. 
Tbus,  wbile  tbe  directors  of  a  railroad  company  are  not 
in  general  personally  liable  for  tbe  negligence  of  its  ser- 
vants, trustees  of  bondbolders,  wbo  take  possession  of  a 
railroad  under  tbe  provisions  of  a  mortgage,  and  run  it 
for  tbe  benefit  of  tbe  bondbolders,  cannot  require  persons 
injured  by  tbe  negligence  of  servants  on  tbe  road  to  sue 
tbe  bondbolders,  but  must  personally  answer  for  tbe  dam- 
age.^"  Tbe  receiver  of  a  railroad  is  liable,  to  tbe  extent 
of  bis  trust  funds  (but  no  furtber),  for  tbe  negligence  of 
bis  servants.^^^  Wbere  appointed  in  involuntary  proceed- 
ings, be  is  not  tbe  agent  or  servant  of  tbe  corporation,  so 

eral  employment  of  shipper,  so  re-  liable  for  collision  due  to  chauffeur's 
mains  to  fix  responsibility  for  in-  negligence  (Shepard  v.  Jacobs,  204 
jury  of  longshoreman  employed  by  Mass.  110,  90  N.  E.  392  (1910)  ;  one 
stevedore  to  load  the  vessel,  the  to  whom  the  servant  of  another  is 
master  of  the  vessel  having  no  con-  temporarily  lent  has  for  the  time 
trol  over  the  winehman  (Standard  being  the  responsibility  of  master  in 
Oil  Co.  V.  Anderson,  212  U.  S.  215,  so  far  only  as  he  may  exercise  the 
29  Sup.  C?t.  252  (1909);  master  authority  (Morris  v.  Trudo,  83  Vt. 
is  laible  for  neglect  of  one  em-  44,  74  Atl.  387  (1909').  See  also 
ployed  by  his  servant,  under  ex-  W.  U.  Tel.  Co.  v.  Rust,  120  S.  W. 
press  or  implied  authority  while  (Tex.  App.)  249  (1909). 
acting  in  the  scope  of  the  em-  ^^*Ballou  v.  Farnum,  9  Allen,  47. 
ployment  (Board  of  Trade  Building  "'Meara  v.  Holbrook,  20  Ohio  St. 
Co.  V.  Cralle,  63  S.  E.  (Va.)  995  137.  But  he  is  liable  only  to  that 
(laOfl)  ;  where  the  railway  company  extent;  and  a  judgment  against  him 
is  bound  to  place  cars  on  the  spur-  personally,  for  such  a.  cause,  will  be 
track  of  a  compress  company;  held  reversed  or  amended  (Camp  v.  Bar- 
that  it  is  liable  for  injury  to  super-  ney,  4  Hun,  373;  see  Dalton  v.  Re- 
intendent  of  compress  company  for  ceivers  of  Atlantic,  etc.  R.  Co.,  4 
injury  from  cars  being  negligently  Hughes,  180).  There  are  now  in- 
moved  on  to  the  spur-track  by  em-  numerable  reported  cases,  in  which 
ployees  of  the  compress  company,  receivers  have  been  thus  held  liable, 
the  method  being  customary  (Gulf,  Such  claims  are  classed  as  operat- 
etc.  Ry.  Co.  v.  Gaskill,  120  S.  W.  ing  expenses  (Bartlett  v.  Cicero 
(Tex.  App.)  557  (190O);  where  an  Light,  etc.  Co.,  177  111.  68,  52  N.  E. 
automobile  with  chaufi'eur  is  hired  339,  69  Am.  St.  Rep.  206,  42  L.  R.  A. 
out  for  two  days  the  owner  remains  715     (1898);    St.    Louis,    eto.    Trust 
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as  to  render  it  liable  for  the  negligence  of  himself  or  his 
employees,  whereby  a  passenger  is  injured.""  But  a  cor- 
poration, having  public  duties  (e.  g.,  a  railroad  com- 
pany), cannot  get  rid  of  its  habihties  by  a  voluntary  sur- 
render to  trustees  under  a  mortgage."^ 

§  164.  Who  is  a  "  contractor. ' '  —  Although,  in  a  gen- 
eral sense,  every  person  who  enters  into  a  contract  may 
be  called  a  "  contractor,"  yet  that  word,  for  want  of  a 
better  one,  has  come  to  be  used  with  special  reference  to 
a  person  who,  in  the  pursuit  of  an  independent  business, 
undertakes  to  do  a  specific  piece  of  work  for  other  per- 
sons, using  his  own  means  and  methods,  without  submit- 
ting himself  to  their  control  in  respect  of  all  its  details.^^* 

Co.  V.  Texas,  etc.  Ry.  Co.,  126  S.  W.  control  was  more  complete  than  in 

(Tex.  App.)    296    (I&IO);   Bound  v.  any  of  the  cases  on  the  subject.''    So 

South    Carolina    Ry.    Co.,    174    Fed.  in  Puller  v.  Citizens'  Nat.  Bank,  15 

729   (1904).  Fed.    875,   where  a,   land   owner   let 

'"^  Metz  V.  Buflfalo,  etc.  R.  Co.,  58  the    whole    work    of    excavating    a 

N.    Y.    61,    17    Am.   Rep.    201.      See  vault  to  A.  reserving  no  control  over 

§  120a,  ante.  the  manner  of  performance,  though 

"'Naglee    v.    Alexandria,    etc.    R.  he  was  to  furnish  materials;  held,  A. 

Co.,  83  Va.  707,  3  S.  E.  369.  was  a  contractor.     So  in  Bennett  v. 

™  Morgan  v.  Smith,  159  Mass.  570,  Truebody,  66  Cal.  50.9,  where  the 
35  N.  E.  lOd.  In  Ferguson  v.  Hub-  owner  of  a  building  was  absolved 
bell,  97  N.  y.  507,  defendant  leased  from  responsibility  to  one  who  fell 
to  H.  certain  land  to  work  upon  through  a  trap-door,  left  open  by 
shares;  defendant  was  to  pay  H.  ten  servants  of  a  plumber.  But  a  mas- 
dollars  per  acre  for  clearing  the  lot.  ter  cannot  convert  a  servant  into  a 
Held,  in  clearing  the  land  by  fire,  H.  contractor  by  agreeing  to  exercise  no 
was  an  independent  contractor,  and  control  over  him  in  the  manner  of 
not  a  servant.  But  where  M.  agreed  doing  his  work  (Tiffin  v.  McCor- 
to  clear  defendant's  land  at  a  fixed  mack,  34  Ohio  St.  638).  The  follow- 
price,  and  defendant  advised  him  to  ing  persons  were  held  to  be  con- 
fire  log  heaps,  held,  M.  was  a  mere  tractors,  not  servants:  A  person 
workman,  and  defendant  was  liable  employed  by  a  railroad  company  to 
for  plaintiff's  fence  which  was  clear  rubbish  from  its  right  of  way 
burned  (Johnston  v.  Hastie,  30  at  so  much  per  mile,  who  hires,  pays 
Upper  Can.  [Q.  B.]  232).  In  Pierre-  and  controls  his  own  help  (St.  Louis, 
pont  V.  Loveless,  72  N.  Y.  211,  etc.  R.  Co.  v.  Yonley,  53  Ark.  503, 
defendants  contracted  with  third  per-  14  S.  W.  800,  13  Id.  333);  a  rail- 
sons  to  drive  logs  into  a  river.  Held,  road  company,  building  telegraph 
that  the  log  drivers  were  contractors,  lines  (Hackett  v.  Western  Union  Tel. 
Rapallo,  J.,  says:     "The  absence  of  Co.,   80  Wis.    187,   49   N.   W.   822); 


§    164]  LIABILITY    OF    MASTEBS   FOB   SEEVANTS.  396 

The  true  test  of  a  "  contractor  "  would  seem  to  be,  that 
he  renders  the  service  in  the  course  of  an  independent 
occupation,  representing  the  will  of  his  employer  only 
as  to  the  result  of  his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished.""  If  he  never  serves  more  than 
one  person,  there  is  usually  a  presumption  that  he  has  no 
independent  occupation ;  but  this  presumption  is  not  con- 
clusive. A  single  large  railroad  company,  for  example, 
might  find  work  enough  for  a  contractor  to  occupy  his 
whole  lifetime,  yet  leave  him  to  work  in  perfect  inde- 
pendence, accepting  the  results  of  his  labor,  without  ever 
interfering  with  his  choice  of  the  mode  and  instruments 
of  working.  On  the  other  hand,  one  may  have  many  em- 
ployers within  a  short  space  of  time,  yet  be  a  mere  ser- 
vant to  each  of  them  in  turn.  The  mere  fact  of  direction 
as  to  things  to  be  done,  without  control  over  the  method 
or  means  of  doing  them,  does  not  make  a  contractor  a 
servant.^^"  In  actual  affairs  an  independent  contractor 
generally  pursues  the  business  of  contracting,  enters 
into  a  contract  with  his  employer  to  do  a  specified 
piece  of  work  for  a  specific  price,  makes  his  own  sub- 
contracts, employs,  controls,  pays  and  discharges  his  own 
employees,  furnishes  his  own  material  and  directs  and 
controls  the  execution  of  the  work.     Where  these  con- 

an    ore    digger,    paid    per    car    load  decker,  17  III.  App.  213,  where  this 

(Harris  v.  McNamara,  97  Ala.  181,  test  is  declared  to  be  the  true  one. 

12   So.   103 )  ;    see   Carlson  v.   Stock-  Whitney,  etc.   Co.   v.   O'Rourke,    172 

ing,  91  Wis.  432,  65  N.  W.  58  [ques-  111.  177,  50  N.  E.  242  (1898)  ;  Eldred 

tion  for  jury  to  say  whether  one  in  v.  Mackie,  178  Mass.  1,  59  N.  E.  673 

charge  of  a  log  drive,  he  supplying  (1901);    Moffet    v.    Koch,    106    La. 

men     and    supplies,    was    an    inde-  371,    31    So.    40    (1902);    Berger   v. 

pendent  contractor  or  not].  Mandel,    54    N.    Y.    Supp.    987,    25 

"'This   clause    was   originally   in-  Misc.  Eep.  766    (1898);   Sullivan  v. 

serted   without   the   support   of   any  New    Bedford,    etc.    Co.,    190    Mass. 

express  authority.     It  has  now,  how-  288,    76    N.    E.    1048    (1906).      Pre- 

ever,    been    quoted    and    adopted    in  ceding   part   of   this   section   quoted 

Hexamer  v.   Webb,    lOl   N.   Y.   377,  with  approval  in  Caldwell  v.  Atlanta, 

385,  4  N.  E.  755,  and  in  Cunning-  etc.    Ry.    Co.,    49    So.     (Ala.)     674 

ham  v.  International  R.  Co.,  51  Tex.  (1909). 

503;     see     Robinson     v.     Webb,     11  ""Morgan    v.    Smith,    supra,    note 

Bush,    464;     and    Andrews    v.    Boe-  141,  and  §  106,  post. 
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ditions  concur  there  is,  of  course,  no  difficulty  in  de- 
termining Ms  character  as  such.  It  is  only  where  one  or 
more  of  them  is  lacking  that  a  question  arises.  The  one 
indispensable  element  to  his  character  as  an  independent 
contractor  is  that  he  must  have  contracted  to  do  a  speci- 
fied work  and  have  the  right  to  control  the  mode  and 
manner  of  doing  it."^  As  will  be  seen  in  subsequent 
sections  this  does  not  exclude  the  idea  of  the  employer 
or  contractor  reserving  the  right  to  direct  changes  or 

"'Boomer    v.    Wilbur,    176    Mass.  (1910),  aff'd,  19«  N.  Y.  586,  92  N. 

482,  5"  N.  E.  1004,  53  L.  E.  A.  172  E.    1105;    Kendall    v.    Johnson,    51 

(1900);   Wright  V.  Big  Rapids,  etc.  Wash.    477,    99    Pac.    310     (1909); 

Co.,  124  Mich.  91,  82  N.  W.  829,  50  Seitzinger  v.  Burnham,  223  Pa.  537, 

L.    R.    A.   495    (1900);    Corrigan   v.  72    Atl.    898     (1909);     Stephenville, 

Elsinger,  81  Minn.  42,  83  N.  W.  492  etc.    Ry.    Co.   v.    Couch,    121    S.    W. 

(1900);     Cullom    v.    McKelvey,    26  (Tex.  App.)    189    (1909);   Alabama, 

App.   Div.   46,   49  N.   Y.   Supp.   669  etc.   Ry.   Co.   v.   Tally-Bates   Oonstr. 

(1898);    Munroe    v.    Ley,    156    Fed.  Co.,    50    So.     (Ala.)     341     (l^O©); 

468,  84  C.  C.  A.  278  (1907)  ;  Hough-  SufiFerling    v.    Heyl,    139    Wis.    510, 

ton  V.  Loma  Prieta  Lbr.  Co.,  93  Pac.  121     N.    W.    251     (1909);     Seattle 

(Cal.)   377   (1908);  Johnson  v.  Hel-  Lighting   Co.   v.   Hawley,   54   Wash, 

bing,     92     Pac.     (CaL     App.)     360  137,  103  Pac.  6   ( 1909)  ;  DePalma  v. 

(1907);    Metzinger  v.   New  Orleans  Weinman,    103    Pac.     (N.    M.)     782 

Board  of  Trade,  44  So.    (La.)    1007  (1909);    Bellamy  v.  Ames,   140  Ky. 

(1907)  ;  Young  v.  Fosburg  Lbr.  Co.,  98,  130  S.  W.  980  (1910)  ;  Jewell  v. 

60  S.  E.  (N.  C.)  654  (1908)  ;  Kamp-  Kansas  City  Bolt,  etc.  Co.,  132  S.  W. 

mann   v.   Rothwell,   107   S.   W.    120.  (Mo.)   703   (1910);  United  Gas,  etc. 

101  Tex.  535,  109  S.  W.  1089  (1908)  ;  Co.  v.  Larsen,  182  Fed.  620  (1909)  ; 

Lampton   v.    Cedartown    Co.,    6    Ga.  Laffery    v.    United    States    Gypsum 

App.    147,    64    S.    E.    495     (1909);  Co.,    83    Kans.    349,    111    Pac.    498 

Ballard  v.   Lee's  Admr.,   115   S.   W.  (1910);    Bellamy  v.  Ames,   140  Ky. 

(Ky.)   732   (1909)  ;  Carey  v.  Baxter,  98,  130  S.  W.  980  (1910)  ;  Corliss  v. 

201  Mass.  522,  87  N.  E.  901   (1909) ;  Keown,  207  Mass.  149,  93  N.  E.  143 

Dorn  V.  Snare,  62  Misc.  269,  114  N  (1910)  ;  Cochran  v.  Rice,  128  N.  W. 

y!    Supp.    820    (1909);    Midgette   v.  (S.    D.)     583     (1910);    Campbell    v. 

Browning  Mfg.   Co.,   150  N.  C.   333,  Jones,      110     Pac.      (Wash.)      1083 

64  S.  E.  150  (1909)  ;  Missouri  Valley  (1910) ;  Peters  v.  St.  Louis,  etc.  Ry. 

Bridge    Co.   v.    Ballard,    116    S.    W.  Co.,    131    S.    W.     (Mo.    App.)     917 

(Tex.  App.)    93    (1909);   Vickers  v.  (1910);  Runians  v.  Keller,  etc.  Co., 

Kanawha,    etc.    Ry.    Co.,    63    S.    E.  141  Ky.  827,  133  S.  W.  960  (1911); 

(W.  Va.)    367,  20  L.  K.  A.   (N.  S.)  Wistover    v.     Hoover,     129    N.    W. 

793     (1908);     Mason    v.    Highland,  (Neb.)      285      (1911);      Moore     v. 

116  S.  W.   (Ky.)  320   (1909);  Voge-  Kopplin,    135    S.    W.     (Tex.    App.) 

man  v.  American  Dock,  etc.  Co.,  131  1033    (1911).     See  Canney  v.  Roch- 

App.  Div.  216,  115  N.  Y.  Supp.  741  ester,   etc.   Ass'n,    76    N.   H.    60,    79 
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deviations  and  to  exercise  personally  or  by  a  superin- 
tendent such  supervisory  control  over  the  work  as  may 
have  relation  to  the  general  result,  as  to  secure  the 
proper  performance  of  the  contract,"^*  nor  is  the  char- 
acter of  the  contractor  as  such  affected  by  his  suffering 
or  permitting  any  amount  of  interference  with  the  actual 
control,  which  he  himself  has  a  legal  right  to  exercise, 
over  the  mode  and  manner  of  doing  the  work,  though 
such  interference  may,  of  course,  subject  him  to  liability 
to  any  one  thus  injured  by  his  negligence.^^^^ 

§  165.  When  contractor  and  when  servant.  —  One  who 

has  an  independent  business,  and  generally  serves  on»ly 
in  the  capacity  of  a  contractor,  may  abandon  that  char- 

Atl.    517    (1911),    (fair   association  1090    (1901);    Smith  v.   Humphrey- 

eontraetion  for  ascensions,  held  lia-  ville,    104    S.    W.     (Tex.    App. )    495 

ble  for  injury  by  fall  of  balloon).  (1907)  ;   Baker  v.   Atlanta,  etc.  Ry. 

"■aFrassi   v.   McDonald,    122    Oal.  Co.,    49     So.     (Ala.)     751     (1909); 

40O,     55    Pac.     139,     55    Pac.     772  Luce  v.   Holloway,   103   Pac.    (Cal.) 

(1898);    Green    v.    Soule,    145    Cal.  886    (1909);    Taylor   v.    Winsor,    30 

96,  78  Pac.  337   (1904);   Bijorsen  v.  R.     L     44,     73     Atl.     388      ( 190&)  ; 

Saccone,    88    111.    App.    6     (1900);  Stephenville,  etc.  Ry.   Co.  v.   Couch, 

Kelleher  v.  Schmit,  etc.  Co.,  122  la.  121  S.  W.   (Tex.  App.)    189   (190i9); 

635,  98  N".  W.  482   (1904);  Vosbeck  Voeker  v.  Yeager,  151  111.  App.   144 

V.  Kellogg,  78  Minn.  176,  80  N.  W.  (1910);    Denny  v.   City  of  Burling- 

057     (1899);     Soharflf    y.     Southern  ton,  70  S.  E.    (N.  C.)    10S5    (1911). 

111.   Constr.   Co.,   115  Mo.  App.   157,  See  Beal  v.  Champion  Fibre  Co.,  60 

92  S.  W.  126  (1905)  ;  Omaha  Bridge,  S.  E.   (N.  C.)   834   (1911). 

etc.   Co.   V.   Hargadine,   5   Neb.    418,  "'b  Louisville,  etc.  Ry.  Co.  v.  Tow, 

98    N.    W.    1071    (1904);    Weber  v.  23   Ky.   L.   Rep.   408,   63   S.   W.   27, 

Buffalo  Ry.   Co.,  20  App.   Div.   202,  66  L.  R.  A.  941    (1901);    Kentucky 

47  N.  Y.  Supp.  7   (1897);   Burke  v.  Stove  Co.  v.  Bryan's  Admr.,  27  Ky. 

Ireland,  26  App.  Div.  487,  50  N.  Y.  L.  Rep.   136,  84  S.  W.  537    (1905); 

Supp.  369   (189«);  Hawke  v.  Brown,  Maher  v.  Steuer,  170  Mass.  454,  49 

28    App.    Div.    37,   50   N.   Y.    Supp.  N.  E.  741   (1898)  ;  Nelson  v.  Young, 

1032  (1898);  Jaskoey  V.  Consol.  Gas  91   App.   Div.   457,   87   N.   Y.   Supp. 

Co.,   33  Misc.   790,   67  N.  Y.   Supp.  69,  aff'd,   180  N.  Y.  523,   72   N.   E. 

976   (1901);  Cohen  V.  Western  Elec.  1146    (1904);    Burke  v.   Ireland,   26 

Co.,  50  Misc.   660,   99  N.  Y.   Supp.  App.  Div.  487,  50  N.  Y.  Supp.  369 

525  (1906);  Thomas  V.  Altoona,  etc.  (1898);     Jehle    v.     Ellicott    Square 

Ry.   Co.,    191   Pa.    St.   361,   43   Atl.  Co.,    31    App.    Div.    336,    52    N.    Y. 

215    (1899);   Miller  v.  Merritt,  211  Supp.     366     (1898);    Toledo    Stove 

Pa.  127,  60  Atl.  508   (1905);  Simon-  Co.    v.    Reep,    18    Ohio    Cir.    Ct.    58 

ton  v.  Perry,  62  S.  W.    (Tex.  App.)  (1898);    McDonald    v.    O'Reilly,    45 
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acter  for  a  time,  and  become  a  mere  servant  or  agent, 
and  this,  too,  without  doing  work  of  a  different  nature 
from  that  to  which  he  is  accustomed.  If  he  submits 
himself  to  the  direction  of  his  employer  as  to  the  details 
of  the  work,  fulfilling  his  wishes,  not  merely  as  to  the 
results,  but  also  as  to  the  means  by  which  that  result  is 
to  be  attained,  the  contractor  becomes  a  servant  in  re- 
spect to  that  work.^^^  And  he  may  even  be  a  contractor 
as  to  part  of  his  service,  and  a  servant  as  to  part. 
Whether  he  works  as  contractor  or  as  servant  is  a  ques- 
tion of  mingled  law  and  fact,  which  it  is  scarcely  possible 
to  decide  by  any  fixed  rule  which  will  accurately  govern 
those  cases  where  the  one  occupation  borders  closely 
upon  the  other.  In  most  instances,  the  distinction  is 
easily  observed.  Thus,  one  who  contracts  to  do  a  specific 
piece  of  work,  furnishing  his  own  assistants,  and  execut- 
ing the  work  either  entirely  according  to  his  own  ideas, 
or  in  accordance  with  a  plan  previously  given  to  him  by 
the  person  for  whom  the  work  is  done,  without  being  sub- 
ject to  the  orders  of  the  latter  in  respect  to  the  details  of 
the  work,  is  clearly  a  contractor,  and  not  a  servant.^^* 

Ore.  589,  78  Pac.  753  (1904);  Mc-  servant);  Drennen  v.  Smith,  115^ 
Neil  V.  Crucible  Steel  Co.,  207  Pa.  Ala.  316,  22  So.  442  (1897),  (min- 
493,  56  Atl.  1067  (1904);  Southern  ing  coal  at  a  fixed  price  per  ton); 
Cotton  Oil  Co.  V.  Wallace,  23  Tex.  Swart  v.  Juath,  24  App.  D.  C.  596 
App.  12,  54  S.  W.  638  (1899);  (1905),  (where  an  independent  con- 
Anderson  V.  Tug  River,  etc.  Co.,  59  tractor  had  finished  the  building,. 
W.  Va.  301,  53  S.  E.  713  (1906);  held  that  in  throwing  waste  material 
Dublin  V.  Taylor,  etc.  Ry.  Co.,  49  from  the  roof  he  was  acting  as  a 
S.  W.  667,  92  Tex.  535,  50  S.  W.  servant  of  the  owner). 
120  (1899');  Cumberland  Coal  Co.  ™  Pack  v.  New  York,  8  N.  Y.  222 ; 
V.  Lee,  119  S.  W.  (Ky.)  746  (1909).  Kelly  v.  New  York,  11  Id.  432; 
^^  Savannah,  etc.  R.  Co.  v.  Phillips,  rev'g  4  E.  D.  Smith,  291 ;  Forsyth 
90  Ga.  829,  17  S.  E.  82  [contractor  v.  Hooper,  11  Allen,  419;  Allen  v. 
accepting  control  in  details].  See  Hayward,  7  Q.  B.  960;  Painter  v. 
Brackett  v.  Lubke,  4  Allen,  138;  Pittsburgh,  46  Pa.  St.  213;  Allen 
Moir  V.  Hopkins,  16  111.  313;  Nyback  v.  Willard,  57  Id.  374;  McCarthy  v. 
V.  Champagne  Lbr.  Co.,  109  Fed.  Portland,  71  Me.  318  (where  the  text 
732,  48  C.  C.  A.  632  (1901),  (one  is  quoted  with  approval);  Hale  v. 
contracting  to  work  up  certain  ma-  Johnson,  80  III.  185  (where  the  text, 
terial  belonging  to  defendant  com-  is  cited  and  its  doctrine  applied), 
pany  with  its  own  machinery  held  a 
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The  fact  that  such  an  employee  is  paid  by  the  day,"*  or 
that,  in  all  the  work,  he  consults  and  defers  to  the  wishes 
of  his  employer,  makes  no  difference ;  although  an  express 
contract  to  pay  by  the  job  is  always  strong  evidence  that 
the  relation  of  master  and  servant  does  not  exist.'^'  On 
the  other  hand,  one  who  is  at  all  times  subject  to  the  will 
of  his  employer,  and  who  cannot  properly  refuse  to  obey 
his  directions  as  to  the  mode  in  which  the  work  shall  be 
done  and  the  persons  to  be  employed  upon  it,  is  not  a 
contractor,  but  a  servant ; ""  and  this,  although  the  em- 
ployer should  never  exercise  such  control,"'  and  the  em- 
ployee should  be  paid  by  the  job  instead  of  by  the  day."' 
But  the  fact  that  no  price  is  fixed,""  and  no  specifications 
are  made,  as  to  the  work  to  be  done,  does  not  of  itself 
create  the  relation  of  master  and  servant  between  the 
parties."" 

"*Geer  v.   Darrow,   61   Conn.   230,  lessees  of  a  building  employed  a  car- 

23    Atl.    1087 ;    Corbin   v.    American  penter   to   repair  an   awning  over   a 

Mills,    27    Conn.    274;    Groesbeck   v.  public    way,    and    made    no    special 

Pinson,   21   Tex.  App.  44,  50   S.   W.  contract;  held,  they  were  liable  to  a 

620   (1899).  third  person,  injured  through  negli- 

'^''See  Forsyth  V.  Hooper,  11  Allen,  gence  of  the  carpenter   (Brackett  v. 

419.  Lubke,   4   Allen,    138).     s.   p.,   Ber- 

^''  For  examples  of  nominal  "  con-  nauer  v.  Hartman  Steel  Co.,  33  111. 

tractors"    held   to   be    servants,    see  App.  491    [plumber]. 

Hughbanks    v.    Boston   Inv.    Co.,    92  "» Fuller  v.  Citizen's  Nat.  Bank,  15 

Iowa,  267,  60  N.  W.  640;  Waters  v.  Fed.    875.      One   engaged   in   deliver- 

Greenleaf    Lumber    Co.,    115    N.    C.  ing  coal  at  so  much  a  load,  and  sub- 

648,   20  S.   E.   718;    Jensen  v.   Bar-  ject  to  control  as  to  mode  of  delivery, 

hour,    15    Mont.    582,    39    Pac.    906  is  a  servant  and  not  an  independent 

[contract  to  furnish  car  and  driver],  contractor    (Waters  v.  Pioneer  Fuel 

"'Linnehan  v.  Rollins,   137   Mass.  Co.,   52   Minn.    474,   55   N.   W.   52). 

123.  S.  P.,  Clapp  V.  Kemp,  122  Mass.  481. 

'^In   Sadler  v.   Henlock,   4   El.   &  Laborers  grading  a  roadbed,  subject 

Bl.    570,    defendant   employed   P.   to  to  the  direction  of  the  chief  engineer, 

clean  out  a  drain.    P.  was  a  common  are  not  independent  contractors,  but 

laborer    not    in    defendant's    service,  are  servants   (St.  Johns,  etc.  R.  Co. 

P.  cleaned  out  the  drain  without  the  v.  Shalley,  33  Fla.  397,  14  So.  890i) . 

further    direction    or    inspection    of  ^"In  Hexamer  v.  Webb,  lOil  N.  Y. 

defendant.    He  received  five  shillings  377,  4  N.  E.  755,  defendant  engaged 

for  the  job;  held,  P.  was  not  a  oon-  B.,  a  roofer,  to  prevent  pigeons  from 

tractor,  but  a  servant,     s.  p.,  Burgess  making  nests  under  the  eaves  of  his 

V.   Gray,    1    C.    B.    578.      So,   where  roof.     B.   was  to  work   in  his   own 
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§  166.  Effect  of  employer's  control  over  contractor.  — 

It  is  now  practically  settled  that  the  reservation,  in  a  con- 
tract, of  the  right  to  inspect  the  work  at  all  times  and  to 
have  it  done  subject  to  the  approval  of  the  employer, 
without  any  right  to  dictate  the  details  of  method  or  to 
interfere  with  servants,  does  not  make  the  contractor  a 
servant.^"  Thus,  in  New  York,  Pennsylvania,  and  other 
States,  it  has  been  held  that  a  clause  requiring  the  con- 
tractor to  conform  to  such  further  directions,  of  a  speci- 
fied nature,  as  might  be  given  by  the  employer,"^  or  re- 
quiring him  to  do  the  work  "  under  the  direction  and  to 
the  satisfaction  "  of  a  servant  of  the  employer,^*^  did  not 
make  the  contractor  a  servant  of  the  employer.  So, 
where  a  contractor  subcontracts  a  portion  of  the  work, 
reserving  no  control  over  the  manner  of  performance, 
save  generally  to  insist  that  the  work  be  done  according 

■way,  the  contract  containing  no  re-  "'Kelly  v.  New  York,  11  N.  Y. 
strictions  as  to  time  or  amount  or  432.  Selden,  J.,  there  said :  "  The 
specific  services  to  be  rendered,  object  of  the  clause  relied  upon  was 
Held,  that  defendant  was  not  liable  not  to  give  the  right  to  interfere 
for  B.'s.  negligence,  B.  being  an  inde-  with  the  workmen,  and  direct  them 
pendent  contractor.  in   detail   how  they   should  proceed, 

""  Casement  v.  Brown,  148  U.  S.  but  to  enable  them  to  see  that  every 
615,  13  S.  Ct.  672;  Bibb  v.  Norfolk,  portion  of  the  work  was  satisfac- 
etc.  R.  Co.,  87  Va.  711,  14  S.  E.  163;  torily  completed.  It  authorized  them 
Crenshaw  v.  Ullman,  113  Mo.  633,  to  prescribe  what  was  to  be  done, 
20  S.  W.  1077;  Louisville  &  Nash-  but  not  hoio  it  was  done,  nor  who 
ville  Ry.  Co.  v.  Cheatham,  118  Tenn.  should  do  it.''  The  same  decision 
160,  100  S.  W.  90i2  (1907)  ;  Smith  V.  has  been  made  in  Pennsylvania 
Humphreyville,  104  S.  E.  (Tex.  (Allen  v.  Willard,  57  Pa.  St.  374; 
App.)  495  (1907).  See  §  164,  note  Hunt  v.  Penn.  R.  Co.,  51  Id.  475); 
131a,  atnte.  and  Massachusetts   (Harding  v.  Bos- 

•«Pack  V.  New  York,  8  N.  Y.  222.  ton,  163  Mass.  14,  39  N.  E.  411). 
Reserving  the  right  to  "'  vary,  ex-  To  the  same  effect  is  Clare  v.  Na- 
tend  or  diminish  the  quantity  of  tional  City  Bank,  40  N.  Y.  Superior, 
work  during  its  progress,"  and  di-  104.  The  mere  right  of  "  super- 
recting  changes  in  grade  of  side-  vision "  does  not  make  the  employer 
walk,  leaves  him  still  an  inde-  responsible  (Samuelson  v.  Cleveland 
pendent  contractor  (Charlock  v.  Mining  Co.,  49  Mich.  104).  To  the 
Freel,  125  N.  Y.  357,  26  N.  E.  262).  contrary,  see  Schwartz  v.  Gilmore, 
See  also  Vincennes  Water-Supply  45  111.  455;  St.  Paul  v.  Seitz,  3 
Co.  V.  White,  124  Ind.  376,  24  N.  E.  Minn.  297;  Louisville  &  Nashville 
747.  Ey.  Co.  v.  Cheatham,  supra. 

[Law  or  Neg.    Vol.  1  —  26] 
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to  the  terms  of  the  subcontract,  the  subcontractor  is  not 
his  servant."*  In  Connecticut  and  South  Carohna,  a  very 
large  measure  of  control  is  permitted,  without  making 
the  employer  liable  for  a  contractor's  negligence."^  But 
in  Ohio,  under  a  contract  which  provided  not  only  that 
the  contractor  should  do  the  work  ' '  under  the  direction  ' ' 
of  the  employer's  agent,  but  also  that  such  agent  should 
' '  have  entire  control  over  the  manner  of  doing  and  shap- 
ing all  or  any  part  of  the  same,  and  whose  direction  must 
be  strictly  obeyed, ' '  it  was  held  that  the  contractor  was  a 
mere  servant  of  his  employer.""  The  right  to  complete 
control  makes  the  employer  liable,  even  though  he  never 
exercised  it ;  "^  and  so  the  actual  exercise  of  control, 
though  not  reserved  by  the  contract."' 

§  167.  Effect  of  right  of  dismissal.  —  It  is  presumably 
inconsistent  with  the  legal  character  of  a  contractor  that 
he  should  be  subject  to  dismissal  by  his  employer  at  any 
moment,  at  pleasure ;  ""  but  this  presumption  is  not  con- 

'"  Slater  v.   Mersereau,   64   N.   Y.  architect,     whose     decisions     on     all 

138.  points  I   agree   to   accept   as  final," 

""  Norwalk  Gas  Co.  v.  Norwalk,  63  created  the   relation   of   master   and 

Conn.    495,    28    Atl.    32;    Rogers    v.  servant    (Faren    v.    Sellers,    39    La. 

Florence    E.    Co.,    31    S.    C.    378,    9  Ann.   1011,  3  So.  363). 
S.  E.  1059.  "'Linnehan  v.   Rollins,   137  Mass. 

"°  Cincinnati  v.  Stone,  5  Ohio  St.  123 ;  conceded  in  Norwalk  Gas  Co.  v. 

38.     So  in  Missouri  (Speed  v.  Atlan-  Norwalk,  supra. 

tic,  etc.  R.  Co.,  71  Mo.  308);  where        "» Stephenville,     etc.     Ry.     Co.     v. 

the  business  of  loading  and  unload-  Couch,   121   S.  W.    (Tex.   App. )    189> 

ing   freight   "was   to   he   done   in   a  (1909);   Taylor  v.  Winsor,  30  R.  I. 

manner   satisfactory  to  the  superin-  44,  73  Atl.  388  (1909');  Kansas  City, 

tendent  of  defendant  and  subject  to  etc.    Ry.     Co.    v.    Loosely,    90    Pac. 

his    control."      See    also    Annett    v.  (Kans.)    900   (1907). 
Foster,  1  Daly,  508.     But  not  so,  if        "'The    fact   that   the    person   em- 

the  contractor  is  employed  to  do  the  ployed     is     liable     to     dismissal     at 

work  according  to  his  own  method,  pleasure  is   strong  evidence  that  he 

and  is  subject  to  control  only  as  re-  is    a    servant     and    not    contractor 

gards  the  result    (Burns  v.  McDon-  (Blake  v.  Thirst,  2  Hurlst.  &  C.  20; 

aid,  57  Mo.   App.   599).     A  written  Morgan    v.    Bowman,    22    Mo.    538; 

contract  that  the  "work  of  demoli-  see   Charles  v.   Taylor,  L.   R.   2   Ex. 

tion   is  to  be   carried  out  according  251).     In  Tiffin  v.   McCormack    (34 

to  the   directions  of  the  supervising  Ohio  St.  638),  where  the  owner  of  a. 
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elusive  where  other  circumstances  exist  inconsistent  with 
that  idea.''"'  The  owner  of  a  house,  for  example,  must 
surely  have  the  right  to  stop  the  work  of  a  plumber  at  any- 
time or  to  discontinue  an  alteration  which  proves  to  be 
no  improvement  without  becoming  a  ' '  master  ' '  over  the 
contractor.  As  to  the  effect  of  reserving  a  right  to  dis- 
miss any  of  the  contractor's  servants,  authorities  differ. 
In  Ilhnois  and  Missouri '"  it  is  held  that  a  contractor 
under  such  a  restriction  is  a  servant.  In  England '" 
and  New  Jersey  "^  it  is  held  that  he  is  not.  The  dis- 
charge of  servants,  who  give  reasonable  cause  of  com- 
plaint to  the  contractor's  employer,  without  any  general 
agreement  to  do  so,  has  certainly  no  effect  upon  the  rela- 
tion of  the  parties.'^* 


quarry  hired  a  person  to  quarry, 
break  and  pile  up  stone,  and  had  no 
further  control  over  the  employee, 
who  was  to  find  powder  and  tools, 
and  receive  compensation  at  piece 
rates.  Held,  defendant  was  liable 
for  employee's  negligence  in  blast- 
ing; Mcllvaine,  J.,  pointing  out  that 
there  was  no  defined  quantity  of 
work  contracted  for;  the  employee's 
services  might  be  determined  at 
pleasure,  and  the  compensation  was 
to  be  measured  by  the  amount  of 
labor  performed. 

"°In  Robinson  v.  Webb,  11  Bush, 
464,  defendant  contracted  with  the 
builder  that  the  latter  should  con- 
struct a  building,  furnishing  all  the 
materials  and  labor.  The  work  was 
to  be  done  under  the  supervision  of 
an  architect  authorized,  in  case  of 
delay,  to  employ  another  builder, 
and  without  whose  consent  the 
builder  was  not  to  sublet  any  of  the 
work.  Held,  a  third  person  dam- 
aged by  the  falling  of  a,  wall  could 
not  recover  from  defendlant.  As  to 
the  effect  of  employer's  reservation 
of  the,  right  to  dismiss  contractor's 


servants,  see  Kansas,  etc.  Ry.  Co.  v. 
^-oosely,  90  Pae.  (Kans.)  990  (1907). 

"^Chicago  V.  Joney,  60  111.  383; 
where  the  city  contracted  with  third 
persons  for  the  deepening  of  a  canal, 
retaining  a  supervisory  control  over 
the  work,  and  power  finally  to  dis- 
miss any  person  employed  on  the 
work;  Larson  v.  Metropolitan  R. 
Co.,  110  Mo.  234,  19  S.  W.  416  [con- 
tractor agreeing  to  dismiss  servants 
not  obeying  owner's  orders],  s.  P., 
Blumb  V.  Kansas  City,  84  Mo.  112. 

"'  Where  a  railroad  company  en- 
gaged a  contractor  to  make  a  via- 
duct, and,  through  the  negligence 
of  the  latter's  workmen,  a  man  was 
killed;  held,  the  company  was  not 
liable,  although  it  reserved  to  itself 
the  right  of  dismissing  incompetent 
workmen  (Reedie  v.  Northwestern 
R.  Co.,  4  Exch.  244). 

^  Cuff  v.  Newark,  etc.  R.  Co.,  35 
N.  J.  Law,  17.  See  also  Rogers  v. 
Florence  R.  Co.,  31  S.  C.  378,  9  S.  E. 
1059. 

'"Harris  v.  McNamara,  97  Ala, 
181,  12  So.  103. 
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§  168.  Employer  not  liable  for  contractor's  negligence. 

—  It  appearing,  from  the  definition  which  we  have  given 
of  a  contractor,  that  he  is  not  the  agent  or  servant  of  his 
employer  in  relation  to  anything  but  the  specific  results 
which  he  undertakes  to  produce,  it  follows  that  his  em- 
ployer is  not  responsible  to  third  persons  for  his  negli- 
gence, nor  for  the  negligence  of  his  servants,  agents  or 
subcontractors,  in  the  execution  of  the  work.^^°  To  use 
the  language  of  Baron  Rolf e :  ' '  The  party  employing 
has  the  selection  of  the  agent  employed ;  and  it  is  reason- 
able that  he  who  has  made  choice  of  an  unskillful  or  care- 
less person  to  execute  his  orders  should  be  responsible 
for  any  injury  resulting  from  his  want  of  skill  or  want  of 
care.  But  neither  the  principle  of  the  rule  nor  the  rule 
itself  can  apply  to  a  case  where  the  party  sought  to  be 
charged  does  not  stand  in  the  character  of  employer  to 
the  party  by  whose  negligent  act  the  injury  has  been 
occasioned ;  "  ^^°  though  the  employer  is  liable  for  such 

>'«' Casement  v.   Brown,   148  U.   S.  88  Ala.  5W,  7  So.  94  [same];  Kep- 

615,  13  S.  Ct.  672;   Chicago  v.  Rob-  perly  v.   Eamsden,   83   111.   354;    De 

bins,    2    Black,    418;    Kelly   v.    New  Forrest    v.    Wright,    2    Mich.    368; 

York,    11    N.    Y.    432;    Hexamer   v.  Eiedel  v.  Moran,   103  Mich.  262,  61 

Webb,  101  Id.  377;  Duncan  v.  Find-  N.    W.    509';    Charlebois   v.    Gogebic, 

later,   6    Clark   &   F.    894;    Allen  v.  etc.  E.  Co.,  91   Mich.  59-,  51  N.   W. 

Hayward,    7    Q.    B.    960;    Reedie    v.  812;  Barry  v.  St.  Louis,  17  Mo.  121 ; 

Northwestern  R.   Co.,   4   Exch.   244;  Wood  v.  School  Dist.,  44  Iowa,  27; 

Eaton  V.   European,   etc.   R.   Co.,   59  Miller  v.  Minnesota,  etc.  R.  Co.,  76 

Me.  520;   Clark  v.  Vermont,  etc.  R.  Id.   655,   39   N.   W.    188;    St.   Louis, 

Co.,  28  Vt.  103;  Hilliard  v.  Richard-  etc.  R.  Co.  v.  Willis  (Kans.)   16  Pac. 

son,  3  Gray.  349;   Allen  v.  Willard,  728;    Easter  v.   Hall,    12   Wash.   St. 

57  Pa.  St.  374;   Smith  v.  Simmons,  ICOi,  40  Pac.  728. 
103    Id.    32;    Chartiers    Gas    Co.    v.        "« Reedie  v.  Northwestern  R.  Co., 

Lynch,  118  Id.  362,  12  Atl.  435  [lay-  4  Exch.  244;  cited  with  approval  in 

ing  gas  mains] ;  Conway  v.  Furst,  57  Pack  v.  New  York,  8  N.  Y.  222,  225 ; 

N.  J.  Law,  645,  32  Atl.  380;  Deford  Kelly    v.    New    York,    11    Id.    432; 

V.   State,  30  Md.   179;   Bibb  v.  Nor-  Blake  v.  Ferris,  5  Id.  48;   McHarge 

folk,  etc.  R.  Co.,  87  Va.  711,  14  S.  E.  v.  Newcomer  &  Co.,   117  Tenn.  595, 

163  [construction  of  railroad] ;  Hunt  100  S.  W.  700,  9  L.  R.  A.  (N.  S.)  298 

V.  Vanderbilt,  115  N.  C.  559,  20  S.  E.  (1907)  ;  Veitch  v.  Jenkins,  57  S.  E. 

168;    Atlanta,   etc.    R.    Co.   v.    Kim-  (Va.)   574   (1907);  Wm.  Cameron  & 

berly,  87  Ga.  161,  13  S.  E.  277  [rail-  Co.   v.    Realmuti,    100    S.    W.    (Tex. 

road];  Rome,  etc.  R.  Co.  v.  Chasteen,  App.)    194   (1907);   Monroe  v.  Fred 
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consequences  as  naturally  flow  from  the  execution  of  the 
work  in  a  careful  manner.^"  The  principle  here  stated 
is  now  perfectly  well  settled  both  in  England  and 
America;  but  this  conclusion  has  been  reached  through  a 
series  of  contradictory  decisions,  some  of  which  have  not 
been  overruled  by  name,  and  may  therefore  mislead  the 
student.^^^  The  chief  difficulty  has  arisen  from  an 
attempt  to  distinguish  between  the  obligations  of  owners 
of  real  and  personal  property,  to  which  we  shall  presently 

T.  Ley  &  Co.,  156  Fed.  49.8,  84  C.  C.  etc.  Ey.  Co.,  63  S.  E.  (W.  Va.)  367, 
A.  278  (1908);  Houghton  v.  Loma  20  L.  R.  A.  (N.  S.)  793  (1909); 
Pierta  Lbr.  Co.,  93  Pac.  (Gal.)  377  Mason  Hoge  &  Co.  v.  Highland,  116 
(1908):  Johnson  V.  Helbing,  92  Pac.  S.  W.  (Ky.)  320.  (1909);  Vogenan 
(Cal.  Ap.p.)  390  (1908);  Metzinger  v.  American  Dock,  etc.  Co.,  115  N. 
V.  New  Orleans  Board  of  Trade,  44  Y.  Supp.  741,  131  App.  Div.  216 
So.  (La.)  1007  (1907);  Young  v.  ( 1909)  ;  Luce  v.  Halloway,  103  Pac. 
Fosburg  L.  Co.,  60  S.  B.  (N.  C.)  (Cal.)  886  (1909);  Seitzinger  v. 
654  •  ( 1908 )  ;  Cole  v.  La.  Gas  Co.,  Burham,  223  Pa.  537,  72  Atl.  898 
121  La.  771,  46  So.  80.1  (1908);  (1909)  ;  Stephenville,  etc.  Ey.  Co.  v. 
Burns  v.  Michigan  Paint  Co.,  152  Couch,  121  S.  W.  (Tex.  App.)  189 
Mich.  613,  116  N.  W.  182,  16  L.  E.  A.  (1909);  Same  v.  Carter,  Id.  192; 
(N.  S.)  816  (1908);  Tex.  &  New  Ala.,  etc.  Ey.  v.  Talley-Bates  Con- 
Orleans  Ey.  Co.  V.  Parsons,  190  S.  str.  Co.,  50  So.  (Ala.)  341  (1909); 
W.  (Tex.  App.)  240,  aff'd,  113  S.  W.  Pearson  v.  M.  M.  Potter  Co.,  101 
914  (1908);  Drennon  v.  Patton-  Pac.  (Cal.  App.)  681,  10  Cal.  App. 
Worsham  Drug  Co.,  109  S.  W.  (Tex.  245  (1909)  ;  Burke  v.  City  &  County 
App.)  218  (190S);  Chute  v.  Masser,  Contract.  Co.,  117  N.  Y.  Supp.  40O, 
95  Pac.  (Kans.)  398  (1908);  Mc-  133  App.  Div.  113  (1909);  Seattle 
Nulty  V.  Ludwig  &  Co.,  109  N.  Y.  Lighting  Co.  v.  Hawley,  103  Pac.  6, 
Supp.  703,  125  App.  Div.  291  (1908);  54  Wash.  137  (1900);  DePalma  v. 
Kiser  v.  Suppe,  133  Mo.  App.  19,  Weinman,  103  Pac.  (N.  M.)  782 
112  S.  W.  10O5  (1908);  Press  v.  (1909);  Mehler  v.  Fisch,  120  N.  Y. 
Penny,  131  Mo.  App.  121,  114  S.  W.  Supp.  807,  65  Misc.  549  (1910); 
74  ( 1908 )  ;  Gay  v.  Eoanoke  Lumber  Patton  v.  Wharton  Drug  Store  Co., 
Co.,  148  N.  C.  336,  62  S.  E.  436  123  S.  W.  (Tex.  App.)  705  (1910); 
(1908);  Lampton  v.  Cedartown  Co.,  Smith  v.  South,  etc.  Ey.  Co.,  151 
6  Ga.  App.  147,  64  S.  E.  495  (1909)  ;  N.  C.  479,  66  N.  E.  435  (1900')  ; 
Ballard  &  Co.  v.  Lee's  Admr.,  115  Steger  v.  Barrett,  124  S.  W.  (Tex. 
S.  W.  (Ky.)  732  (1900);  Carey  v.  App.)  174  (1910). 
Baxter,  201  Mass.  522,  87  N.  E.  901  «"See  §  175,  post. 
(1909);  Midgett  v.  Branning  Mfg.  "''The  leading  cases  in  error  are 
Co.,  150  N.  C.  333,  64  S.  E.  5  (1909) ;  Bush  v.  Steinman,  1  Bos.  &  P.  404; 
Missouri  Valley  Bridge  &  Iron  Co.  Eandleson  v.  Murray,  8  Ad.  &  El. 
V.  Ballard,  116  S.  W.  (Tex.  App.)  109.  They  are  entirely  overruled. 
93     ( 1909)  ;     Vicker     v.     Kanawha, 
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allude ;  ^^'  an  attempt  no  longer  made  by  any  court.  To 
this  exemption  from  responsibility  there  is  a  single  im- 
portant qualification  that  the  employer  must  have  used 
ordinary  care  to  select  a  contractor  of  proper  skill  and 
prudence.""  A  variety  of  personal  obligations  of  the 
principal  employer,  such  as,  that  the  contract  must  not 
be  unlawful,  must  not  create  a  nuisance  per  se,  must  be 
such  that  it  may  be  done  with  reasonable  care  without 
damage  to  others,  must  not  be  necessarily  and  intrinsi- 
cally dangerous  and  not  in  violation  of  any  duty  imposed 
by  law,  are  sometimes  spoken  of  as  qualifications  of  the 
doctrine  under  consideration.  They  are  appropriately 
treated  elsewhere."^ 

§  169.  Negligence  of  subcontractor  and  part-con- 
tractor. —  The  same  principle  is  applicable  to  the  case 
of  subcontractors.  A  contractor  who  employs  another  con- 
tractor to  execute  the  whole  or  a  part  of  his  job,  leaving 
to  the  latter  that  freedom  in  the  choice  of  means  hereto- 
fore described  as  part  of  the  attributes  of  a  contractor, 
is  not  liable  to  strangers  for  the  negligence  of  the  sub- 
contractor ;  "^  and  the  subcontractor  may  again  sublet 

"'See  §   173,  post.  performed,    will    probably   result    in 

""Norwalk    Gas    Co.    v.    Norwalk,  damage,    or    is    necessarily    and    in- 

63   Conn.   495,   28   Atl.   32;    Berg  v.  trinsically  dangerous,  or  the  law  im- 

Parsons,  84  Hun,  60,  31  N.  Y.  Supp.  poses  a  duty  on  the  master,  owner, 

lO&l;   Brannock  v.  Elmore,  114  Mo.  principal  or  contractor  to  keep  the 

55,   21    S.   W.   451.     This  limitation  subject  of  the  work  in  a  safe  condi- 

has  often  been  recognized   (Bums  v.  tion "    (Baker   v.    Atlamta,   etc.    Ry. 

McDonald,  57  Mo.  App.  599).  Co.,   49   So.    [Ala.]    751'   (1909).     §§ 

"' "  But  the  master,  or  principal  171-3,  and  notes,  post. 
or  contractor  is  not  liable  for  an  in-  "=  The  head  contractor  was  held 
jury,  the  result  of  the  negligence  of  not  liable  in  Wray  v.  Evans,  80  Pa. 
a  wrongful  act  of  the  contractor,  or  St.  102  [trench  left  open  by  subcon- 
of  the  latter's  agents  or  servants,  tractor] ;  Slater  v.  Mersereau,  64  N. 
though  the  act  complained  of  is  col-  Y.  138  [water  accumulated  in  col- 
lateral to  the  work  to  be  done  under  lar] ;  Pearson  v.  Cox,  L.  R.  2  C.  P. 
the  contract,  unless  the  work  to  be  Div.  369  [subcontract  for  plastering 
done  is  nuisance  per  se,  or  is  of  house];  Overton  v.  Freeman,  11  C. 
such  a  kind  or  class  that  the  doing  B.  867;  Rapson  v.  Cubitt,  9  Mees.  & 
of  it,  however  carefully  or  skillfully  W.   710   [gas  fittings] ;    Boniface   v. 
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&11  or  a  part  of  his  work  and  thus  avoid  Hability  for  its 
details.^^^  Of  course,  the  original  employer  is  not  lia- 
ble."* And  the  rule  is  applicable  to  the  case  of  a  con- 
tractor who  is  intrusted  with  only  part  of  an  entire  job, 
as  much  as  if  he  had  charge  of  the  whole.  Thus,  if  the 
owner  of  land  makes  separate  contracts  with  a  stone- 
mason, a  bricklayer,  a  carpenter  and  a  plumber,  each  to 
do  the  work  of  his  own  trade  upon  a  single  house,  each  of 
these  mechanics  is  a  contractor,  within  the  meaning  of  the 
rule  already  stated,  as  much  as  if  he  had  agreed  to  put 
lip  the  entire  building.""  Even  if  a  single  species  of  work 
upon  a  single  piece  of  property  should  be  divided  between 
two  or  more  contractors,  they  would  not  thereby  neces- 
sarily lose  the  character  of  contractors,  and  if  their  em- 
ployer had  no  further  control  over  them  than  he  would 
have  over  a  contractor  for  the  whole  work,  he  would  not 
be  liable  for  their  negligence."' 

§  170.   [Omitted.] 

Eelyea,  5  Abb.  N.  S.  259',  36  How.  because  it  was  their  duty  to  provide 

Pr.    457    [undertaker   not   liable   for  lamps.     See  §  176,  post.     Morning  v. 

carriage  at  funeral];  Powell  v.  Vir-  Cramp  &  Co.,   170.  Fed.  364   (1909). 

ginia  Constr.   Co.,   88  Tenn.   692,   13  ^»=  King  v.  Livermore,  9  Hun,  298, 

S.    W.    691    [railroad   construction],  aflf'd,  71  N.  Y.  605;  Wray  v.  Evans, 

But  evidence  of  a  subcontract  must  80   Pa.   St.    102.     Knight  v.   Fox,   5 

be  clear,  as  this  claim  for  exemption  Exch.  721,  is  a  doubtful  case, 

is  looked  upon  with  some  suspicion  ^"  St.  Louis,  etc.  R.  Co.  v.  Knott, 

(see   Allen   v.    Willard,    57    Pa.    St.  54  Ark.  424,  16  S.  W.  9. 

374;  Berberich  v.  Ebach,  131  Id.  165,  '°=  Martin  v.  Tribune  Asso.,  30  Hun, 

18     Atl.     1008).       Defendants     con-  391. 

tracted   to   lay   a   pavemeint   in   the  "" "  When  we   once   arrive   at  the 

street.      To   this   end   they   piled   up  principle   that  employment,   control, 

bricks.     They  engaged  B.  to  lay  the  and  supervision,  or  the  right  to  such, 

brick,   agreeing  to  pay  him  a  price  over  a  person  whose  neglect  was  the 

per  yard,  and  requested  him  to  pro-  immediate  cause  of  the  injury,  is  to 

vide    lamps.      Plaintiff,    passing    at  test  all  these  cases,  the  logical  result 

night,   no   lamps   being   visible,   was  seems  inevitable,  that  such  rule  is  as 

injured.     Held,  defendants  were  lia-  applicable   to   contracts   for   distinct 

ble:   B.  was  only  a  servant   (Wilson  portions  of  a  building  as  to  a  con- 

V.  White,  71  Ga.  506).     But  a  deci-  tract  for  the  whole"   (per  Hoffman, 

sion   upon   this   point   was   unneces-  J.,  Potter  v.  Seymour,  4  Bosw.  140, 

sary.      The    defendants    were    liable,  148). 
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§  171.  Employer  liable  for  servants  selected  by  him. — 

But  servants  appointed  by  the  principal  employer  are  his 
servants  even  though  their  wages  are  paid  by  the  con- 
tractor.^"'  This  is  not,  however,  to  be  understood  as 
implying  that  the  mere  recommendation  of  a  new  servant 
to  a  contractor,  by  the  latter 's  employer,  is  enough  to 
make  the  employer  responsible  for  such  servant's  acts. 
In  order  to  have  such  an  effect,  the  recommendation  must 
be  in  substance  a  dictation  of  the  choice.  Much  less  does 
the  employer  of  a  contractor  assume  any  liability  for  a 
servant  of  the  latter,  by  simply  expressing  a  preference 
for  that  servant  over  others,  and  thus  inducing  the  con- 
tractor to  assign  to  him  the  work.  Indeed,  so  long  as  the 
employer  confines  his  selection  to  one  of  several  servants 
already  employed  by  the  contractor,  he  does  not  become 
responsible  for  such  servant.^"^  "Where,  however,  the 
servants  actually  employed  upon  the  work  receive  their 
wages  directly  from  the  person  for  whose  benefit  the 
work  is  done,  the  presumption  is  that  they  are  his  ser- 
vants, although  they  are  selected  and  superintended  by 
another  person  hired  by  the  former  to  render  that  ser- 
vice.^°°     But  this  presumption  is  not  at  all  conclusive. 

§  172.  Liability  for  servant  compulsorily  employed  — 
pilots.  —  A  pilot,  when  taken  on  board  a  vessel  without 
any  legal  compulsion,  is  considered  the  servant  of  the 
owner,  who  is  responsible  for  the  negligence  of  the  pilot 

'""  Thus,  it  was  said  by  Parke,  B.,  always   drove    for   them] ;    Jones    v. 

where  defendants  had  hired  a  driver  Liverpool,  L.  E.   14  Q.  B.  Div.   890. 

from  the  keeper' of  a  livery  stable:  In  Joslin  v.   Grand  Rapids  Ice   Co., 

"If,  indeed,  the  defendants  had  in-  50  Mich.  516,  45  Am.  Rep.  54,  Cooley, 

sisted  upon  the  horse  being  driven,  J.,    says:       "The    case    is    directly 

not  by  one  of  the  regular  servants,  within   Quarman  v.   Burnett,  which, 

but  by  a  stranger  to  the  job-master,  whether    correctly    decided    or    not, 

appointed    by    themselves,    it   would  has  been  too  often  and  too  generally 

have  made  all  the  difference  "  ( Quar-  recognized  and  followed  to  be  ques- 

man  v.  Burnett,  6  Mees.  &  W.  499 ) .  tioned  now." 

'°» Quarman  v.  Burnett,  6  Mees.  &  ^«»  Samyn  v.  McClosky,  2  Ohio  St. 

W.    499    [defendants    hired    from    a  536. 
livery  stable  a  particular  driver,  who 
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to  the  same  extent  as  for  that  of  any  other  servant ;  "°^ 
but  if  the  owner  is  compelled  by  law  to  take  a  particular 
pilot,  who  is  entitled  to  control,  he  is  not  thus  responsi- 
ble."^ The  owner  is,  however,  liable  to  third  persons  for 
the  negligence  of  the  master  and  crew  in  all  cases,  even 
though  a  compulsory  pilot  is  on  board."^  And  where  the 
owner  is  at  liberty  to  make  a  selection  among  pilots,"^  all 
qualified  for  the  service,  or  to  dispense  with  a  pilot  alto- 
gether, subject  to  the  payment  of  pilotage  for  service  not 
rendered,"*  he  has  been  held  liable  for  the  pilot's  negli- 
gence. There  is  no  implied  contract  between  the  owners, 
of  a  ship  and  a  pilot  whom  they  are  compelled  to  employ, 
that  the  latter  shall  take  upon  himself  the  risk  of  injury 
from  the  negligence  of  the  ship-owner's  servants."^  On 
similar  principles,  owners  of  mines  have  been  exempted 
from  liability  to  their  own  servants  for  the  negligence  of 
a  mining  boss,  whom  they  are  forced  to  employ  by 
statute."* 

"°  Yates    V.    Brown,    8    Pick.    23;  Augusta,   57  Law  Times,   326,   aff'g 

Bussy  V.  Donaldson,  4  Dallas,   206;  56  Id.  58). 

Shaw  V.   Reed,   9  Watts   &   S.,    72;  ™The   Queen,   Law   Eep.   2   Ad^i. 

Fletcher   v.    Braddick,   5   Bos.   &   P.  354;   The  Protector,   1  W.  Rob.  45; 

182;  The  Stettin,  Brow.  &  Lush.  19»,  The  Diana,  1  W.  Rob.  131;  Smith  v. 

21   L.  J.   [P.   &  D.]    208;   The  Lion,  Condry,    17    Pet.    20,    1    How.     (U. 

L.  R.  2  Adm.  102.  S.)  28.    The  relation  is  that  of  mas- 

^"  Thus,  the  owner  is  exempt  if  re-  ter  and  servant   ( Sherlock  v.  Ailing,, 

quired  to  employ  the  first  pilot  that  93  U.  S.  99,  23  L.  ed.  819). 

offers    (National  Steam  Nav.  Co.  v.  ™  Martin   v.   Temperely,    4    Q.    B. 

British,   etc.   Nav.   Co.,  Law  Rep.   3  298.    Is  this  consistent  with  the  rule 

Exch.  330;  Story  on  Agency,  §  456a;  in    Quarman    v.     Burnett     {supra,), 

The    Halley,    L.    R.    2    P.    C.    193).  query? 

Other  English  decisions  go  farther,  '"Williamson  v.  Price,  16  Martin, 

but    they    are    founded    on    peculiar  399;  Yates  v.  Brown,  8  Pick.  23. 

statutes     (see    Lucey   v.    Ingram,    6  ^J^'J'iV^  ^-  ^^^'^''  ^-  ^-  1»  Q'  ^■ 

Mees.  &  W.  302;  Mcintosh  v.  Slade,  i'^^'     "  by  his  negligence  he  causes 

^          „    „      „_-     T,         i        -Ar  -1.  injury  to  the  ship  or  loss  to  ship  by 

6  Barn.  &  Cr.  657;  Bennet  v.  Moita,  ..J„  ,„     ,,          r.     ■    ■,■  ,,    t      ■ 

injury  to  others,  he  is  liable  for  m- 

7  Taunt.  258;  Ritchie  v.  Bowsfleld,  ^^^^.^^  (Compagne  De  Navigation 
Id.  309).  If  the  pilot  does  not,  as  prancaise  v.  Burley,  183  Fed.  16& 
of  right,  supersede  the  master  but  is  (IMO)  ;  Donald  v.  Guy,  127  Fed. 
merely  his   adviser,   the  owners   are    228). 

not     exempt     from     liability     (The        "°  See  §  231,  post. 
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§  173.  Liability  of  owner  for  persons  employed  on 
land.  —  There  is  nothing  in  the  nature  of  real  property 
which  requires  that  its  owner  should  be  held  to  a  stricter 
hability  than  the  owner  of  personal  property ;  and  he  is 
not,  therefore,  responsible  for  the  negligence  of  persons 
employed  upon  his  land,  any  further  than  he  would  be 
if  they  were  employed  about  his  chattels.^"  Many  at- 
tempts have  been  made  to  establish  such  a  distinction, 
and  to  make  the  owner  of  land  responsible  for  the  mis- 
use of  his  property  by  contractors  and  their  servants; 
and  for  a  long  time  the  courts  gave  it  a  certain  recog- 
nition ;  but,  on  more  thorough  consideration,  they  repudi- 
ated it  altogether."'     Even  though  the  injury  be  caused 

'"  Reedie  v.  Northwestern  R.  Co.,  C.  J.,  in  Bush  v.  Steinman  ( 1  Bos.  & 
4  Exeh.  244;  Overton  v.  Freeman,  11  P.  404).  The  other  judges  did  not 
C.  B.  867 ;  Peachey  v.  Rowland,  13  put  their  decisions  upon  that  ground. 
Id.  182;  Blalce  V.  Ferris,  5  N.  Y.  48;  In  Laugher  v.  Pointer  [1826]  (5 
Pack  V.  New  York,  8  Id.  222;  Kelley  Barn.  &  Cr.  547),  the  court  was 
V.  New  York,  11  Id.  432;  King  v.  equally  divided  upon  the  question 
N.  Y.  Central  R.  Co.,  66  Id.  181;  whether  the  rule  in  Bush  v.  Stein- 
Hexamer  v.  Webb,  101  Id.  377;  man  should  apply  to  ovmers  of  mov- 
Hilliard  v.  Richardson,  3  Gray,  349;  able  property,  and  the  judges  who 
Conners  v.  Hennessey,  112  Mass.  96;  held  that  it  should  not,  relied  much 
Painter  v.  Pittsburgh,  46  Pa.  St.  upon  this  distinction.  In  Quarman 
213;  Conway  V.  Furst,  57  N.  J.  Law,  v.  Burnett  [18400  (6  Mees.  &  W. 
645,  32  Atl.  380,  aff'g  Cuff  v.  New-  499),  the  court  said  Bush  v.  Stein- 
ark,  etc.  R.  Co.,  35  N.  J.  Law,  17 ;  man  could  not  be  supported  on  any 
Prairie,  etc.  Co.  v.  Doig,  70  111.  52 ;  other  ground,  but  intimated  it  might 
Du  Pratt  V.  Lick,  38  Cal.  691;  Rob-  well  stand  upon  this.  The  same 
inson  v.  Webb,  11  Bush,  464.  The  opinion  was  expressed  in  Rapson  v. 
propositions  of  the  text  were  cited  Cubitt  [1842]  (9-  Mees.  &  W.  710). 
with  approval  in  McCafiferty  V.  Spuy-  In  Milligan  v.  Wedge  [1840]  (12 
ten,  etc.  R.  Co.,  61  N.  Y.  178,  where  Ad.  &  El.  737),  the  validity  of  this 
a,  railroad  company  was  held  not  lia-  distinction  was  doubted;  and  in 
ble  for  damage  caused  by  rocks  cast  Allen  v.  Hayward  [1845]  (7  Q.  B. 
into  plaintiff's  grocery  through  an  960'),  it  was  practically  denied;  but 
overcharge  of  powder  used  by  a  con-  it  was  not  until  1849  that  it  was 
tractor  in  blasting  for  defendant's  finally  passed  upon.  It  was  then 
road.  s.  P.,  Edmundson  v.  Pitts-  overruled,  in  Reedie  v.  N.  W.  R.  Co. 
burgh,  etc.  R.  Co.,   Ill  Pa.  St.  316.  (4  Exch.  244),  and  again,  in  Over- 

"'The  history  of  the  decisions  and  ton  v.  Freeman  (1851,  11  C.  B. 
dicta  upon  this  point  is  worth  re-  867),  which  was  decided  in  the  same 
viewing.  The  distinction  seems  to  court  which  decided  Bush  v.  Stein- 
have   been   first   suggested  by   Eyre,  man.     In  Gayford  v.  Nichols  (1854), 


411 


LIABILITY    OF    MASTEES   FOE    SEEVANTS. 


[§  174 


by  actual  contact  of  the  soil  with  the  person  or  property 
of  the  plaintiff,  yet  if  such  contact  arises  from  the  act  of 
a  mere  contractor  or  his  servant,  the  owner  of  the  soil  is 
not  liable.'" 


§  174.  Liability  of  employer  for  his  own  fault.  —  If 

the  injury  complained  of  is  the  consequence  of  the  neglect 
of  a  duty  which  was  incumbent  upon  the  employer,  and 
not  upon  the  contractor,  the  existence  of  the  contract  is 
no  defence.'*"     This  is  obvious  when  stated  as  a  general 


9  Exeh.  702,  Bush  v.  Steinman 
was  again  cited  and  overruled; 
and  since  that  time  we  cannot  find 
that  it  has  ever  been  quoted  as  an 
authority  in  England.  In  this  coun- 
try the  doctrine  of  Bush  v.  Steinman 
was  approved  and  applied  in  Lowell 
V.  Boston  &  Lowell  K.  Co.,  23  Pick. 
24;  Stone  v.  Cheshire  E.  Co.,  19 
N.  H.  427:  Wiswall  v.  Brinson,  10 
Ired.  (N.  C.)  Law,  554  (Ruffin,  C.  J., 
dissenting)  ;  and  New  York  v.  Bailey, 
2  Den.  433  (per  Walworth,  Ch.,  and 
Hand,  Senator).  But  it  has  since 
been  wholly  repudiated  in  New  York 
(Blake  v.  Ferris,  5  N.  Y.  48;  Pack 
V.  New  York,  8  Id.  222;  McCaflferty 
v.  Spuyten,  etc.  E.  Co.,  61  Id.  178, 
185;  King  v.  N.  Y.  Central,  etc.  E. 
Co.,  66  Id.  181,  184;  and  other 
cases)  ;  in  Massachusetts  (Hilliard 
V.  Richardson,  3  Gray,  349)  ;  in  New 
Jersey  (Cuff  v.  Newark,  etc.  E.  Co., 
35  N.  J.  Law,  17)  ;  in  Pennsylvania 
(Painter  v.  Pittsburgh,  46  Pa.  St. 
213;  Allen  v.  Willard,  57  Id.  374; 
Eeed  v.  Allegheny,  79  Id.  30O) ;  in 
nUnois  (Prairie,  etc.  Co.  v.  Doig,  70 
111.  52 )  ;  in  Texas  ( Cunningham  v. 
International  E.  Co.,  51  Tex.  50(3); 
and  most  of  the  other  States.  No 
case,  which  was  once  esteemed  as  au- 
thority, has  been  more  completely 
overthrown  (Cuff  v.  Newark,  etc.  E. 
Co.,  35  N.  J.  Law,  17,  22).  The  owner 


of  land,  unless  he  has  been  guilty  of 
negligence  in  the  selection  of  a  con- 
tractor, is  not  liable  for  injuries 
caused  by  the  contractor's  negligence 
in  erecting  a  building  on  his  land 
(Stubley  v.  Allison  Eealty  Co.,  124 
App.  Div.  162,  108  N.  Y.  Supp.  759 
(1908). 

™  So  held,  where  the  contractor 
with  a  city  for  the  grading  of  a 
public  street  injured  the  plaintiff  by 
blasting  rock  (Pack  v.  New  York,  8 
N.  Y.  222;  Kelley  v.  New  York,  11 
Id.  432;  Blumb  v.  Kansas  City,  84 
Mo.  112)  ;  and  so,  under  like  con- 
tracts for  constructing  railways 
(Edmundson  v.  Pittsburgh,  etc.  E. 
Co.,  Ill  Pa.  St.  316;  McCafferty  v. 
Spuyten,  etc.  E.  Co.,  61  N.  Y.  178). 
To  same  effect,  Gourdier  v.  Cormack, 
2  E.  D.  Smith,  254. 

"°  Pendlebury  v.  Greenhalgh,  L.  E. 
1  Q.  B.  Div.  36.  Employer  remains 
liable  for  the  performance  of  non- 
delegable duties  or  exercise  of  fran- 
chise, see  Camblin  v.  Philadelphia, 
etc.  Ey.  Co.,  215  Pa.  54,  66  Atl.  977 
(1907);  St.  Louis,  etc.  Ey.  Co.  v. 
Madden,  93  Pac.  (Kans.)  586 
(1908);  Boucher  v.  N.  Y.,  etc.  Ey. 
Co.,  196  Mass.  355,  82  N.  E.  15,  13 
L.  R.  A.  (N.  S.)  1177  (190S); 
O'Hara  v.  Laclede  Gas  Light  Co., 
110  S.  W.  (Mo.  App.)  642  (1908); 
Murphy  v.   City  of  New  York,   112 
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principle ;  but  in  the  practical  application  of  the  general 
rule  exempting  employers  from,  liabihty  for  contractors ' 
negligence,  this  consideration  is  in  danger  of  being  over- 
looked. Thus,  in  the  leading  case  in  the  courts  of  New- 
York  upon  the  general  rule,  the  employer  was  held  not 
liable  to  third  persons  for  the  want  of  proper  guards  to 
a  sewer,  which  the  contractor  dug  in  a  public  street.'" 
II  was  assumed  that  it  was  the  duty  of  the  contractor  to 
place  such  guards  around  the  excavation.  But  in  the 
later  cases  it  has  been  held  that,  in  the  absence  of  posi- 
tive stipulations  to  that  effect,  the  contractor  owes  no 
such  duty  to  his  employer,  whatever  he  may  owe  to  third 
persons.'*^  The  correctness  of  the  actual  decision  in 
Blake  v.  Ferris  has  therefore  been  justly  questioned  in 
the  court  which  made  it ;  '*^  while  the  correctness  of  the 
doctrine  expressed  in  that  case  has  always  been  acknowl- 
edged. And  it  has  been  rightly  held  that  where  a  plain- 
tiff has  been  damaged  by  the  want  of  proper  precautions 
against  injury  to  the  public  from  work  done  by  a  con- 
tractor, the  employer  could  not  escape  liability,  without 
at  least  showing  that  the  contractor  had  neglected  to 
perform  a  duty  in  the  premises  which  the  employer  had 
a  right  to  enforce."*     Where  an  injury  is  caused  by  de- 

N.  Y.  Supp.  807,  128  App.  Div.  463  Admr.,  119  S.  W.  (Ky.)  241  (1909); 

(1908);    Pine  Mountain  Ry.   Co.  v.  V^hite  v.   People's   Ry.   Co.,   72   Atl.. 

Finley,  117  S.  W.  (Ky.)  413;  Kamp-  (Del.)      1059      (1909);     Kellogg     v. 

man  v.   Eothwell,   107   S.   W.    (Tex.  Church  Charity  Foundation  of  L.  I.,. 

App.)    120   (1909).     In  the  case  last  120  N.  Y.  Supp.  406,  135  App.  Div. 

cited  it  was  held  by  the  Texas  Court  839    (1909)  ;   St.  Louis,  etc.  Ry.  Co. 

of  Civil  Appeals  that  one  who  agrees  v.  Madden,  supra;  Pine  Mountain  Co. 

to  repair  a  sidewalk  under  the  direc-  v.  Finley,  infra;  Louisville,  etc.  Ry.. 

tion   of   the   owner  is   not   an   inde-  Co.  v.  Smith's  Admr.,  infra;  Hhiey  v. 

pendent  contractor,  modified,  109  S.  City  of  Atlanta,  8  6a.  App.  597,  70 

W.     (Sup.    Ct.)     1089    (1908);    Mc-  S.  E.  71    (1911). 

Grath  v.  City  of  St.  Louis,  114  S.  W.  '"Blake  v.  Ferris,  5  N.  Y.  48. 

(Mo.)     611     (1908);     Friedman    v.  "''^Buffalo   v.    Holloway,    7    N.    Y. 

City  of  New  York,  116  N.  Y.  Supp.  493. 

750,  63  Misc.  Rep.  310  ( 1910)  ;  Ten-  «'Per     Comstock,     J.,     Storrs    v. 

nessee  Coal  &  Iron  Co.  v.  Burgess,  Utica,  17  N.  Y.  104. 

47  So.    (Ala.)    1029   (1908);   Louis-  '"Defendants,  who  had  contracted 

ville  &  Nashville  Ry.  Co.  v.  Smith's  to  build  a  house,  employed  a  black- 


413  LIABILITY   OF   MASTERS   FOE   SEBVANTS.  [§    174 

fects  in  the  building  or  materials  furnished  by  the  em- 
ployer, he  is  responsible,  even  though  no  injury  would 
have  happened  but  for  the  use  prudently  made  thereof 
by  a  contractor.^'^  So,  if  the  employer  undertakes  to 
supply  the  contractor  with  anything  necessary  to  enable 
the  latter  to  avoid  injury  to  others  from  the  work,  the 
employer,  if  he  fails  to  supply  it,  cannot  avoid  liability 
for  the  contractor's  neglect  to  avoid  such  injury.^^"  But, 
as  in  other  cases,  the  employer  is  liable  only  for  the  proxi- 
mate consequences  of  his  neglect;  and,  therefore,  where 
he  had  simply  neglected  to  furnish  necessary  materials 
as  fast  as  the  contractor  was  ready  for  them,  and  the 

smith   to  put   in   a   grating   on  the  '"  Whitney    v.    Clifford,    46    Wis. 

front    area,    the    opening   for    which  138,  49  N.  W.  835. 

was   left  without  a,  cover   or  fence.  "°  Defendant    engaged    contractors 

Plaintiff  fell  through  it.     As  it  did  to  erect  a  building.     He  agreed  to 

not  appear  that  the  blacksmith  was  furnish   iron   pipe   necessary   for   it, 

bound  to  protect  the  opening,  except  and,    in    consequence    of    his    delay, 

while  engaged  on  his  own  work,  the  plaintiff's  premises  were  injured  by 

defendants  were  liable   (MoCleary  v.  water.     Held,   defendant  was  liable, 

Kent,   3  Duer,   27).     So,  where   de-  notwithstanding  another  person  had 

fendant,  owner  of  a  store,  contracted  contracted  with  him  to  furnish  the 

with  a  builder  for  a  new  roof,  but  pipe  (Gilbert  v.  Beach,  5  Bosw.  445, 

did  not  bind  the  latter  to  use  means  455).      Where    a    mining    company 

to    keep    out    the    rain    during    the  contracted  for   certain  work   in  the 

progress  of  the  work,  defendant  was  mine,   but  agreed  to  provide   props, 

held  liable  for  damage  to  his  tenants  etc.,   for   protection   of  the   contrac- 

by    rain     (Sulzbacher    v.    Dickie,    6  tor's  servants,  it  was  liable  to  them 

Daly,   469).     In   an   early   case,    A.  for  neglect  to  do  so  (Lake  Superior 

heing  employed  to  plaster  a  house.  Iron  Co.  v.  Erickson,  39  Mich.  492; 

caused    two    openings    to    be    made  Kelly  v.  Howell,  41   Ohio  St.  438). 

through  the  wall.     He  did  not  close  Kelleher  v.   Schmidt,  etc.   Mfg.   Co., 

them  up  when  he  left  his  work,  but  122  la.  635,  98  N.  W.  482    (1904)  ; 

they  continued  to  be  used  by  other  (unsafe    appliances).      But    if    the 

parties;   and,  B.,  accidentally  enter-  contractor  merely  contracts  that  the 

ing   one    of   them,   fell   through   the  contractor  shall  have  the  use  of  such 

floor  and  was  injured.     Held,  by  the  appliances,  machinery  and  so  forth 

House    of   Lords,   A.   was   bound   to  as  compose  the  contractee's  plant  on 

provide  against  accidents  only  while  the  ground,  the  latter  is  not  liable 

his  workmen  were  on  the  premises;  for  injury  caused  by  their  use  in  a 

and  the  resjKinsibility  did  not  attach  defective    condition     (Southern    Oil 

to  the  first  opening  of  the  passage,  Co.  v.  Church,  32  Tex.  App.  325,  74 

hut     to     the      subsequent     neglect  S.  W.  797,  75  S.  W.  817  (1903). 
(Milne  v.  Smith,  2  Dow,  290). 
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contractor  thereupon  recklessly  proceeded  without  them, 
the  employer  was  held  not  liable  for  the  consequences  of 
this  recklessness.^" 

§  175.  Employer  liable  for  the  act  contracted  for,  — 

The  employer  always  remains  responsible  for  the  natural 
consequences  of  the  act  which  he  directs  or  contracts  to 
have  done,  when  it  is  done  in  the  manner  contemplated 
by  the  contract,^*'  or  vsdth  ordinary  care."^  If,  there- 
fore, a  contractor  is  employed  to  do  an  unlawful  act,^'"' 
c.  g.,  to  make  an  excavation  in  a  highway,  without  author- 

'"  Slater  v.   Mersereau,   64   N.   Y.  em  Ry.  Co.  v.  Lewis,  165  Ala.  555, 

138,   aff'g   5   Daly,   445.     See   §   31,  51  So.  746  (1910). 

ante.  ^  Where    defendant   contracts   for 

"**  Brannock  V.  Elmore,  114  Mo.  45,  the    repair   of    its    canal,    with    soil 

21    S.    W.   451;    Lancaster  v.   Conn,  taken  from  plaintiffs  land,   defend- 

Mut.  L.  Ins.  Co.,  92  Mo.  460,  5  S.  W.  ant   is   liable    (Williams   v.    Fresno 

23;    Norwalk    Gaslight    Co.   v.   Nor-  Canal  Co.,  96  Cal.  14,  30  Pac.  961). 

walk,     63     Conn.    495,    28    Atl.     32  S.  P.,  Crenshaw  v.  Ullman,   113  Mo. 

[blasting] ;    Koch   v.    Sackman-Phil-  633,  20  S.  W.   1077    [excavating  on 

lips  Co.,  9  Wash.   St.  406,   37   Pac.  stranger's     land].       Defendant     em- 

703    [piling    sand   against   adjoining  ployed    a    contractor     to    shore    up 

lot  and  buildings].  plaintiff's   wall,   to  prevent   it   from 

"™  Chicago  V.  Eobbins,  2  Black,  falling  into  an  excavation  which  de- 
418;  see  O'Rourke  v.  Hart,  7  Bosw.  fendant  was  making  on  an  abutting 
511;  Carman  v.  Steubenville,  etc.  E.  lot.  In  doing  this,  plaintiff's  prop- 
Co.,  4  Ohio  St.  399;  Engel  v.  Eureka  erty  was  injured.  It  was  not  claimed 
Club,  137  N.  Y.  lOO,  32  N.  E.  1062;  that  the  work  was  negligently  or 
Woodmen  v.  Metropolitan  Ry.  Co.,  improperly  done.  Held,  that  the 
149  Mass.  335,  21  N.  E.  482,  14  Am.  work  done  was  necessarily  injurious 
St.  Eep.  427,  4  L.  R.  A.  213  ( 1889) ;  to  plaintiff,  and  defendant  was  not 
Thomas  v.  Harrington,  72  N.  H.  45,  relieved  from  liability  by  the  fact 
54  Atl.  285,  65  L.  E.  A.  742  ( 1903 )  ;  that  it  was  done  by  an  independent 
Mullins  V.  Seigel  Cooper  Co.,  183  contractor  (Ketcham  v.  Cohn,  2  N. 
N.  Y.  129,  75  N.  E.  1112,  aff'g  95  Y.  Misc.  427,  22  N.  Y.  Supp.  181); 
N.  Y.  App.  Div.  234,  88  N.  Y.  Supp.  Stephenville,  etc.  Ey.  Co.  v.  Couch, 
737  (1905);  Paltey  v.  Egan,  200  121  S.  W.  (Tex.  App.)  189  (1909); 
N.  Y.  83,  9'3  N.  E.  267  (1910)  ;  Mis-  Press  v.  Penny,  134  Mo.  App.  121, 
souri  Valley  Bridge  Co.  v.  Ballard,  114  S.  W.  74  (1908);  Eogers  v. 
53  Tex.  App.  110,  116  S.  W.  93  Parker,  159  Mich.  278,  123  N.  W. 
(1909);  Moore  v.  Kopplin,  135  S.  1109  (1909).  See  Berg  t*.  Parsons, 
W.  (Tex.  App.)  1083  (1911) ;  Ken-  156  N.  Y.  109,  50  N.  E.  957,  66  Am. 
dall  v.  Johnson,  51  Wash.  477,  99  St.  Eep.  542,  41  L.  R.  A.  391 
Pac.  310  (1909)  ;  Doughty  v.  League,  (1898). 
80  Atl.   (N.  J.)  473   (1911);  South- 
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ity  from  the  proper  public  officer/"  or  to  create  a  nui- 
sance,^"^  or  do  work,  intrinsically  dangerous  to  others, 
as  employing  a  contractor  to  blast  under  dangerous  cir- 
cumstances, without  proper  safeguards,"^  a  person  in- 
jured by  such  unlawful  act,  or  by  any  result  of  it,  may 
recover  damages  from  either  the  contractor  or  the  em- 
ployer, or  both.  In  such  cases,  the  negligence  is  not  that 
of  the  contractor  alone:  it  is  that  of  the  employer,  in 
directing  him  to  do  an  act  which  in  its  nature  was 
wrongful.^^* 

181  Where  plaintiff  was  injured  by  Rogers  v.  Parker,  supra;  Louisville, 

a    pile    of    stones    left    in    a    public  etc.  Ey.  Co.  v.  Hughes,  134  Ga.  75, 

street  by  servants  working  under  a  67  S.  E.  542    (1910). 
contract  made  by  their  master  with        '"Joliet  v.  Harwood,  86  111.   110; 

defendants,    unlavrfully    to    excavate  Brannock  v.  Elmore,  114  Mo.  55,  21 

in   a  public  street,   defendants  were  S.  W.  451.     See  also  Pye  v.  Faxon, 

held    liable    (Ellis    v.    Sheffield    Gas  156  Mass.  471,  31  N.  E.   640.     But 

Co.,  2  Ellis  &  B.  767).    Lord  Camp-  blasting    is    not,    per   se,    injurious, 

bell,    C.    J.,    said :       "  It    would    be  and  one  contracting  to  have  it  done 

monstrous  if  the  party  causing  an-  is  not  liable  for  injuries  caused  by 

other  to  do  a  thing  were  exempted  the  negligence   of  the   contractor   in 

from   liability  for   that  act,   merely  doing  the  work,  as  by  failure  to  give 

because  there  was  a  contract  between  warning     (Herrington    v.     Lansing- 

him    and    the    person    immediately  burgh,  110  N.  Y.  145;  McCafferty  v. 

causing  the  act  to  be  done"    (lb.).  Spuyten  Duyvil  E.  Co.,  61  Id.  178). 

The  same  point  was  decided  in  Con-  But   to   the   contrary,   see   Jones   v. 

greve  v.  Morgan,  5  Duer,  495,  aff'd,  McMinimy,    93    Ky.    471,   20   S.    W. 

suh  nom.     Congreve  v.  Smith,  18  N.  435. 

Y.  79;  Creed  v.  Hartmann,  29  N.  Y.  "*  Where  the  work  is  in  its  nature 
591 ;  Ohio  So.  R.  Co.  v.  Morey,  147  dangerous  the  employer  cannot  dele- 
Ohio  St.  207,  24  N.  E.  269;  and  gate  his  responsibility  by  the  em- 
other  cases  cited  under  §  298,  posi.  ployment    of    an    independent    con- 

'"  Water  Co.  v.  Ware,  16  Wall,  tractor  (St.  Louis,  etc.  Ry.  Co.  v. 
556;  s.  c,  below,  2  Abb.  U.  S.  261;  Madden,  supra;  Sherman  House 
Bobbins  v.  Chicago,  4  Wall.  657;  Hptel  Co.  v.  Gallagher,  129' 111.  App. 
Cincinnati  v.  Stone,  5  Ohio  St.  38;  557  (1906);  McGrath  v.  City  of  St. 
Clark  V.  Fry,  8  Id.  358;  Brusso  v.  Louis,  114  S.  W.  (Mo.)  611  (1908); 
Buffalo,  90  N.  Y.  679;  Storrs  v.  Kendall  v.  Johnson,  51  Wash.  477, 
Utica,  17  Id.  104;  Logansport  v.  99  Pac.  310  (190©).  But  the  em- 
Dick,  70  Ind.  65;  Jones  v.  Chantry,  ployer  will  not  be  liuble  where  the 
1  Hun,  613.  See,  to  same  effect,  injury  was  due  to  the  negligence  of 
Hundhausen  v.  Bond,  36  Wis.  29;  the  contractor  and  not  to  the  nature 
Young  V.  Humphrey  &  Trapp,  26  of  the  work  (Dorn  v.  Snare  et  al., 
Ky.  L.  Rep.  752,  82  S.  W.  429  114  N.  Y.  Supp.  820,  62  Misc. 
(1904);     Berg    v.    Parsons,    supra;  269    (1909);    Silberman    v.    Binder, 
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§  176.  Omission  of  duty  not  excused  by  contracting  to 
have  it  done.  —  Neither  can  any  one  escape  from  the 
burden  of  an  obhgation  imposed  upon  him  by  law,  by 
engaging  for  its  performance  by  a  contractor.  Whatever 
he  is  bound  to  do,  must  be  done ;  and  though  he  may  have 
a  remedy  against  his  contractor  for  the  failure  of  the 
latter  to  discharge  his  duty,  strangers  to  the  contract  are 
still  at  liberty  to  enforce  the  rights  conferred  upon  them 
by  the  law,  without  noticing  the  contract."'     Thus,  since 

115  N.  Y.  Supp.  54,  130i  App.  Div.  H.  L.  93;  Pickard  v.  Smith,  10  C. 
.581  (19aq)  ;  to  the  same  effect,  Mis-  B.  N.  S.  480;  City  R.  Co.  v.  Moores, 
souri  Valley  Bridge  Co.  v.   Ballard,  80  Md.  348,  30  Atl.  643.     The  occu- 

116  S.  W.  (Tex.  App.)  93  (1909).  pier  of  a  house  is  not  excused  from 
He  is  liable  where  the  natural  effect  liability  for  an  open  coal-hole  in  the 
of  the  work  is  to  create  a,  condition  street,  by  the  fact  that  it  was  left 
dangerous  to  others  (Davis  v.  Jno.  open  by  a  coal-carrier,  who  ought  to 
L.  Whiting  &  Son,  201  Mass.  91,  87  have  closed  it  (Pickard  v.  Smith, 
N.  E.  199  (1909);  and  the  owner  supra);  although  the  coal-carrier  is 
also  continues  liable  where  the  in-  primarily  liable  ( Whiteley  v.  Pepper, 
jury  could  reasonably  have  been  L.  R.  2  Q.  B.  Div.  276).  In  Allison 
foreseen  and  no  precaution  is  taken  v.  Western,  etc.  R.  Co.,  64  N.  C. 
to  provide  against  it  (Phila.,  etc.  382,  the  hirer  of  a  slave  was  held 
Ry.  Co.  V.  Mitchell,  69  Atl.  (Md.)  liable  for  an  injury  caused  by  gun- 
422  (190S).  Where  the  work  is  powder  placed  by  the  servant  of  a 
inherently  dangerous  (Anderson  v.  contractor  in  the  room  which  the 
Fentch,  103  Pac.  ( Nev. )  99  ( 1900 ) .  slave  was  directed  by  the  hirer  to 
or  unlawful  (Rogers  v.  Parker,  159  occupy.  This  principle  was  applied 
Mich.  278,  123  N.  W.  1109  (1909).  where  railroad  companies  sought, 
Owner  remains  liable  for  concealed  under  the  plea  of  "  contractor,"  to 
dangers  whereby  injury  is  caused  to  escape  liability  for  failure  to  per- 
the  servants  of  an  independent  con-  form  their  duty  to  passengers 
tractor  (Calvert  v.  Springfield  Eleo.  (Carrico  v.  West  Va.  R.  Co.,  39 
Co.,  231  111.  290,  83  N.  E.  184  W.  Va.  86,  19  S.  E.  571)  or  the 
(1907)  ;  but  see  Johnson  v.  Weston,  public  (Hole  v.  Sittingbourne  R.  Co., 

etc.  Ry.  Co.,  4  Ga.  App.  131   (1908).  6    Hurlst.    &    N.    488;    Donovan    v. 

The  employer  is  also  of  course  liable  Oakland   R.    Co.,    102    Cal.    245,    36 

when  the   injury   is   directly   caused  Pac.  516).    In  Bower  v.  Peate,  L.  R. 

by    a    stipulation    of    the    contract  1  Q.  B.  Div.  321,  the  ovmer  of  one 

(Press  V.  Penny,  134  Mo.  App.  121,  of  two  adjoining  houses  employed  a 

114    S.    W.    74    (1908);    and   where  contractor  to  pull   down   his   house, 

furnishing,  under  stipulations  of  the  excavate  and  rebuild,  the  contractor 

contract,     unsafe     instrumentalities  agreeing  to  support,  as  far  as  might 

(Kiser  v.   Suppe,   133  Mo.  App.   19,  be    necessary,    the    adjoining    build- 

112  S.  W.  1005    (1908).  ings.      The    adjoining   house,    which 

'"Mersey  Docks  v.  Gibbs,  L.  R.  1  was  entitled  to  the  support  of  the 
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8,  municipal  corporation  is  bound  to  keep  its  streets  in  a 
safe  condition,  it  is  liable  for  an  injury  caused  by  the 
want  of  proper  guards  around  an  excavation,  made  in  the 

soil,  was  injured  by  the  excavation.  Downey  v.  Low,  22  App.  Div.  460, 
Held,  the  owner  was  liable.  Cock-  48  N.  Y.  Supp.  207  (1897),  (license 
bum,  C.  J.,  says :  "  There  is  an  to  maintain  a  coal  chute  in  side- 
obvious  difference  between  commit-  walk)  ;  Wolf  v.  Third  Ave.  St.  Ey. 
ting  work  to  a  contractor  to  be  exe-  Co.,  67  App.  Div.  60S,  74  N.  Y.  Supp. 
cuted,  from  which,  if  properly  done,  336  ( 1902 )  ;  Shiverca  v.  Brooklyn, 
no  injurious  consequences  can  arise,  etc.  Ey.  Co.,  80  App.  Div.  340,  85 
and  handing  over  to  him  work  to  be  N.  Y.  Supp.  982  ( 1903 )  ;  Choctaw, 
done  from  which  mischievous  con-  etc.  Ey.  Co.  v.  Vi^ilker,  16  Okla.  384, 
sequences  will  arise  unless  preven-  84  Pac.  1086,  3  L.  E.  A.  (N.  S. )  596 
tive  measures  are  adopted."  To  ( 1906 )  ;  Cameron  Mill,  etc.  Co.  v. 
similar  effect,  Spence  v.  Schultz,  103  Anderson,  34  Tex.  App.  106,  78  S. 
Cal.  208,  37  Pac.  22a  A  building  W.  8,  aff'd,  98  Tex.  156,  81  S.  W. 
so  defectively  constructed  as  to  be  282,  1  L.  E.  A.  (N.  S.)  108  (1904), 
dangerous  is  a  nuisance,  and  the  (excavations  in  street  under  li- 
doctrine  of  independent  contractors  cense)  ;  Boucher  v.  New  York,  etc. 
does  not  apply  (Wilkinson  v.  Detroit  Ey.  Co.,  196  Mass.  355,  82  N.  E.  15, 
Steel  Works,  73  Mich.  406,  41  N.  W.  13  L.  E.  A.  (N.  S.)  1177  (1907)  ; 
490).  Post,  §  174n,  160.  A  cor-  White  v.  People's  Ey.  Co.,  72  Atl. 
poration  cannot  avoid  liability  for  (Del.)  1069  (1907),  (constructing  a 
the  negligent  performance  of  its  street  railway  track  through  a  city)  ; 
duty  in  the  exercise  of  its  franchise,  Louisville,  etc.  Ey.  Co.  v.  Smith's 
by  letting  the  work  to  an  inde-  Admr.,  119  S.  W.  (Ky.)  241  (1909); 
pendent  contractor  (Chicago  Econo-  Stephenville,  etc.  Ey.  Co.  v.  Couch, 
mic,  etc.  Co.  v.  Myers,  168  111.  139',  121  S.  W.  (Tex.  App.)  189  (1909)  ; 
48  N.  E.  66  (1897),  (laying  gas  Peters  v.  St.  Louis,  etc.  Ey.  Co.,  131 
pipes);  North  Chicago,  etc.  Ey.  Co.  S.  W.  (Mo.  App.)  917  (1910). 
V.  Dudgeon,  83  111.  App.  528,  aff'd,  Omission  of  duties  generally  (Cov- 
184  111.  477,  56  N.  E.  796  (19O0),  ington,  etc.  Bridge  Co.  v.  Stein- 
(laying  a  street  railway  track)  ;  brock,  61  Ohio  St.  215,  55  N.  E.  618, 
Suburban  Ey.  Co.  v.  Balkwill,  94  111.  76  Am.  St.  Eep.  372  (1899)  ;  Sand- 
App.  454,  aff'd,  195  111.  535,  63  N.  E.  ford  v.  Pawtucket  St.  Ey.  Co.,  19 
389  (1902);  Metropolitan,  etc.  St.  E.  I.  537,  35  Atl.  67,  33  L.  E.  A. 
Ey.  Co.  V.  Dick,  87  111.  App.  40  S64  (1896);  Carrico  v.  West  Vir- 
(19O0),  (dropping  a  building  piece  ginia,  etc.  Ey.  Co.,  39  W.  Va.  86, 
of  material  on  a  pedestrian  in  course  19  S.  E.  571,  24  L.  E.  A.  50';  Kirk 
of  the  construction  of  elevated  v.  Santa  Barbara  Ice  Co.,  157  Cal. 
tracks);  Deming  v.  Terminal  Ey.  591,  106  Pac.  500  (1910);  Louis- 
Co.,  49  App.  Div.  493,  63  N.  Y.  ville,  etc.  Ey.  Co.  v.  Hughes,  134  Ga. 
Supp.  615,  aff'd,  169  N.  Y.  1,  61  N.  75,  67  S.  E.  542  ( 1910)  ;  Phila- 
E.  983,  88  Am.  St.  Eep.  521  (lO'Ol),  delphia  Ey.  Co.  v.  Mitchell,  107  Md. 
(failure  to  keep  highway  in  safe  600,  69  Atl.  422,  17  L.  E.  A.  (N.  S.) 
condition  while  grading  track);  974  (1910);  Boucher  v.  New  York, 
Weber  v.  Buffalo  Ey.  Co.,  20  App.  etc.  Ry.  Co.,  196  Mafs.  255,  82  N.  E. 
Div.  292,  47  N.  Y.  Supp.  7  (1897);  15,  13  L.  R.  A.  (N.  S.)  1177  (1907). 
[Law  of  Neg.    Vol.  T  — ?71 
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street  by  a  contractor  at  its  request.^°°  So  one,  who  is 
bound  to  keep  premises  in  repair,  cannot  relieve  Mmself 
by  contracting  for  repairs ;  ^^'  nor  can  one  do  so  who  is 
bound  by  statute  to  cover  up  or  refill  excavations."'  So 
one,  who  obtains  permission  to  excavate  in  a  highway,  is 
personally  bound  to  repair  it,  and  cannot  delegate  that 
duty  by  contract,^""  and  where  one  obtained  a  license  from 
a  city  to  incumber  its  street,  in  order  to  perform  certain 
work,  which  he  thereupon  let  to  a  contractor,  he  could 
not  shield  himself  by  such  contract  from  liability  for  the 
abuse  of  the  license  by  the  contractor,  amounting  to  a 
nuisance.^""  Much  less  can  one  relieve  himself  from  re- 
sponsibility for  the  non-performance  of  his  own  express 
contract,  by  making  a  contract  with  another  person  to 
perform  it.^°^  And  this  principle  is  especially  to  be  borne 
in  mind,  when  considering  a  claim  on  the  part  of  a  con- 
tractor to  be  relieved  from  responsibility  for  the  defaults 
of  a  subcontractor.  On  the  other  hand,  it  is  only  a  per- 
son in  whose  favor  the  contract  creates  a  duty  who  can 
take  advantage  of  this  rule. 

'""Storrs  V.   Utiea,   17  N.  Y.   104;  Newoomber,  etc.  Co.,  117  Tenn.  506, 

St.  Paul  V.  Seitz,  3  Minn.  297.     To  lOiO  S.  W.  70O   (190i7). 

same   eflfect,    Robbins   v.    Chicago,    4  "'  Gray  v.  Pullen,  5  Best  &  S.  9i70„ 

Wall.  657;   Brusso  v.  Buflfalo,  90  N.  981. 

Y.   679;    Ironton  v.   Kelly,   38   Ohio  ^»»  Colgrove  v.  Smith,  102  Cal.  220, 

St.  50;  Circleville  v.  Neuding,  41  Id.  36   Pac.   411;    Cameron   Mill    Co.   v. 

465;    Wilson  v.   Wheeling,    19   West  Anderson,   34  Tex.   App.    106,   78   S. 

Va.  323;   Jefferson  v.  Chapman,  127  W.   8,   aff'd,   98  Tex.    156,   81   S.  W. 

111.  438,  20-  N.  E.  33;  limited,  Shute  282,  1  L.  K.  A.   (N.  S.)   198   (1904)  ; 

V.  Princeton,  58  Minn.  337,  59  N.  W.  Colgrove  v.  Smith,   102  Cal.  220.,  36 

lOSO.  Pac.  411,  27  L.  R.  A.   590    (1894); 

'»'  Curtis  V.  Kiley,   153  Mass.  123,  ^^'^  '^-  People's  Ry.  Co.,  6  Pennw. 

26  N.  E.  421;   Brennan  v.  Ellis,  70  ^^^'  ^^  Atl.   1059    (1907);    Press  v. 

Hun,    472,    24    N.    Y.    Supp.    426;    ^^''''^'  ^^^  ^''-  ^PP"  ^^L  114  S.  W. 

74   (1908) 
Thompson  v.  Lowell,  etc.  St.  Ry.  Co.,        ,™  _  ,     , , 

170  Mass.  577,  49  N.  E.  913,  64  Am.   ^,  ^^a^Btaetter   v.   Moynahan,   27 

St.  Rep.  323,  40  L.R.  A.  345  (1898);        I^aske'r     Real      Est.      Ass'n     v 

Stickel    V.    Riverview   Park    Co.,    95  Hatcher,  28  S.  W.    (Tex.  App.)    404 

N.   E.    (111.)    445    (1911);    Roper  v.  (1894);     Atlanta,    etc.    Ry.    Co.   'v. 

Agriculture  Soe.,   136  App.  Div.   97,  Kimberly,  87  Ga.   161,  13  S.  E.  277, 

120   N.   Y.   Supp.   644;    McHarge  v.  27  Am.  St.  Rep.  231. 
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§  176a,  Workingmen's   Compensation   Acts.  —  Work- 

ingmen's  Compensation  Acts  have  been  adopted  in  Cali- 
fornia, Illinois,  Kansas,  Massachusetts,  New  Hampshire, 
Nevada,  New  Jersey,  New  York,  Ohio,  Washington  and 
Wisconsin.  A  bill  of  like  character  is  now  pending  in 
Congress  applicable  to  those  engaged  in  interstate  com- 
merce. The  acts  of  New  York,  Nevada  and  Washington 
are  strictly  compulsory.  Those  of  the  other  States  are 
classed  as  elective.  The  aim  of  all  of  these  statutes  be- 
ing to  take  the  subject  of  negligence  in  the  relation  of 
master  and  servant  away  from  the  courts,  the  statutes 
themselves  can  therefore  constitute  no  appropriate  part 
of  a  treatise  on  the  law  of  negligence.  Their  compila- 
tion for  the  purpose  of  comparison  by  the  sociologist 
and  legislator  would  be  instructive  but  furnishes  no 
justification  for  including  them  in  this  work.  As  per- 
taining, however,  to  the  history  of  the  law  of  negligence 
it  may  be  remarked  that  legislation  along  these  lines  was 
first  adopted  in  England  by  the  Act  of  1897,  amended  in 
1900,  superseded  by  the  Act  of  1906,  supplemented  by 
the  Workmen's  Compensation  Rules  enacted  in  1907-9- 
10.  It  is  not  restricted,  as  has  been  thought  necessary 
to  give  constitutional  validity  to  the  compulsory  feature 
of  such  laws  in  this  country,  to  dangerous  employments 
but  embraces  all  employments  except  that  of  domestic 
service.  The  English  law  provides  where  injury  is 
caused  by  the  personal  negligence  or  willful  act  of  the 
employer  the  injured  employee  or  beneficiaries  may 
elect  to  proceed  under  the  Employers'  Liability  Act  or 
at  common  law.  It  also  provides  compensation  for  em- 
ployees injured  or  killed  without  reference  to  their  con- 
tributory negligence,  but  "  if  it  is  proved  that  the  injury 
to  the  workman  is  attributable  to  serious  and  willful 
misconduct  of  that  workman,  any  compensation  claimed 
in  respect  of  that  injury  shall,  unless  the  injury  results 
in  death  or  serious  and  permanent  disability,  be  dis- 
allowed."    The  amount  payable  in  case  of  total  disabil- 
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ity  is  one-half  of  the  annual  wages  earned;  it  is  payable 
in  weekly  installments,  but  may  be  compounded  by  agree- 
ment. In  case  of  death  the  amount  shall  not  exceed  three 
times  the  annual  wage,  with  a  fixed  minimum  of  £150 
and  a  maximum  of  £300.  It  is  chargeable  exclusively 
against  the  employer.  The  compulsory  provision  of 
the  New  York  act  was  declared  unconstitutional  by 
the  New  York  Court  of  Appeals  in  Ives  v.  8.  Buffalo  By. 
Co.; '  while  in  Washington  the  act,  which  probably  goes 
further  in  the  same  direction  than  the  New  York  act 
itself,  has  been  maintained  as  constitutional  in  the  case  of 
State  ex  rel.  Davis-Smith  Co.  v.  Clausen,^^  after  a  review 
of  the  New  York  decision.  The  grounds  of  political 
exigency  upon  which  the  validity  of  such  compulsory 
legislation  is  rested  are  set  forth  in  the  declaration  con- 
tained in  the  preamble  to  the  Washington  statute,  as 
follows : 

"  The  welfare  of  the  State  depends  on  its  industries, 
and  even  more  upon  the  welfare  of  its  wage-worker. 
The  State  of  Washington,  therefore,  exercising  herein  its 
police  and  sovereign  power,  declares  that  all  phases  of 
the  premises  are  withdrawn  from  private  controversy; 
and  sure  and  certain  relief  for  the  workmen,  injured  in 
extra-hazardous  work,  and  their  families  and  dependents, 
is  hereby  provided  regardless  of  questions  of  fault,  and 
to  the  exclusion  of  every  other  remedy,  proceeding  or 
compensation  except  as  otherwise  provided  in  this  act." 

The  New  York  act,  the  first  of  the  kind  adopted  in  this 
country,  was  declared  unconstitutional,  as  above  stated, 
on  the  ground  that  where  the  employer  has  been  guilty 
of  no  violation  of  legal  duty  it  is  not  competent  to  impose 
on  him  a  liability  based  on  the  legislative  declaration 
that  his  business  is  inherently  dangerous.  Under  the 
American  statutes  the  inquiries  of  negligence  and  con- 
tributory negligence  are  immaterial,  unless  the  employee 

^201  N.  Y.  271,  94  N.  E.  431,  rev'g  140  App.  Div.  921   (1911). 
%117Pac.  (Wash.)   110-1   (1911). 
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has  been  guilty  of  willful  misconduct.  They  generally 
provide  that  the  defences  of  assumed  risk,  including 
the  fellow-servant  doctrine,  and  contributory  negli- 
gence shall  not  be  available  to  employers  who  shall 
not  assent  to  the  compensation  plan  provided  and  pay 
the  amounts  chargeable  against  them.  Various  pro- 
visions are  introduced  to  secure  the  assent  of  the  em- 
ployee, such  as  the  repeal  of  Employers'  Liability  Acts, 
depriving  him  of  the  right  to  sue  at  common  law  unless 
he  gives  notice  at  the  time  of  the  contract  of  hiring  that 
he  reserves  such  right,  and  that  subsequent  contracts  of 
hiring  shall  be  presumed  to  be  made  with  reference 
to  the  act.  The  Washington,  Massachusetts  and  Ohio 
statutes  create  a  State  insurance  fund;  in  other  States 
no  general  fund  is  provided.  In  Kansas,  taken  as  an 
illustration,  where  death  results  the  amount  payable 
is  equal  to  three  times  the  employee's  earnings  for 
the  preceding  year,  not  to  exceed  $3,600,  and  not  to  be 
less  than  $1,200;  when  total  incapacity  results  weekly 
payments  equal  to  one-half  of  average  weekly  earnings, 
to  be  not  less  than  $6  or  more  than  $12  a  week  during 
such  incapacity.  No  payments  to  extend  over  a  period 
of  ten  years.  While  the  provisions  of  no  two  acts  are 
identical  the  above  may  serve  as  a  general  outline. 

§  177.  Limitations  of  master's  liability  to  servant.  — 

We  now  have  to  consider  the  limitations  which  have  been 
devised  by  judges  to  the  general  rule  of  a  master's  lia- 
bility for  the  negligence  of  his  servants,  by  force  of  which 
his  own  servants  have  less  claim  against  him  than  any 
one  else  has.  In  our  first  three  editions  we  acquiesced 
in  the  principal  English  and  American  decisions  on  this 
question,  partly  because  we  had  elsewhere  criticised  so 
many  judicial  opinions  that  we  began  to  feel  ourselves 
in  danger  of  just  censure  for  presumption.  But  no  part 
of  this  treatise  has  been  more  useful  or  more  approved 
by  the  highest  courts  than  that  in  which  it  opposed  and 
rejected  ill-considered  decisions ;  while  most  of  the  parts 
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which  have  been  overruled  are  those  which  followed  the 
apparent  drift  of  authority.  In  our  fourth  and  fifth 
editions,  therefore,  we  undertook  to  discuss  all  these 
questions  in  the  light  of  reason  and  on  some  basis  of 
principle;  and  we  continue  to  do  so.  The  general  rule  of 
limitation  will  not  be  disputed;  although  the  reasons 
given,  even  for  that,  have  been  often  declared  unsatis- 
factory or  incomprehensible,  by  judges  who  assented  to 
the  rule  itself.^**  But,  while  starting  from  the  same 
foundation,  the  English  and  American  decisions  have 
been  gradually  diverging,  the  former  in  favor  of  the  mas- 
ter and  the  latter  against  him,  until  English  decisions 
upon  new  questions  of  difficulty  are  practically  useless  in 
most  American  courts.  Some  of  the  principal  English 
and  Massachusetts  decisions,  moreover,  having  been  made 
under  the  influence  of  a  class-interest,  and  looking  solely 
to  the  interest  and  convenience  of  a  single  class,  have 
gone  so  far  as  to  shock  the  moral  sense  of  that  very 
class,  and  have  compelled  legislatures,  composed  almost 
exclusively  of  masters,  to  overrule  these  decisions  by 
statute.  Since  the  whole  of  this  new  law  consists  of 
judicial  legislation,  the  example  of  the  British  Parlia- 
ment, composed  almost  in  solid  mass  of  wealthy  em- 
ployers, in  repudiating  judge-made  law,  invented  solely 
for  the  benefit  of  that  class,  should  have  a  powerful 
influence,  in  every  court  not  yet  tied  up  by  prece- 
dents, in  the  direction  of  enlarging  the  responsibility 
of  the  employing  class,  rather  than  of  diminishing  it. 

The  opportunities  for  the  improvement  of  the  law  by 
judicial  decision  are  more  frequent  than  is  generally 

'b  In  Lovell  v.  Howell,  L.  R.  1  C.  than  enlarge  its  range.  It  must  be 
P.  D.  161,  167,  Brett,  J.,  says:  conceded  that  it  cannot  rest  on  rea- 
"  Now,  I  decline  to  say,  because  I  sons  drawn  from  considerations  of 
feel  a  difficulty  in  understanding  or  justice  or  of  public  policy"  (per 
defining  it,  what  is  the  precise  prin-  Carpenter,  J.,  in  Zeigler  v.  Danbury, 
ciple  on  which  the  immunity  of  the  etc.  R.  Co.,  52  Conn.  543;  and  see 
master  in  these  cases  rests.  But  I  Chicago,  etc.  R.  Co.  v.  Ro^s,  112 
am  bound  by  law  and  by  the  au-  U.  S.  377,  383).  "  The  limitation  has 
tliority  of  decided  cases  to  say  that  no  foundation  in  abstract  or  natural 
such  immunity  does  exist."  "  The  justice ;  and  all  attempts  to  place  it 
defense  of  common  employment  has  upon  any  other  foundation  than  that 
little  of  reason  or  principle  to  sup-  of  public  policy  will  prove  unsatis- 
port  it,  and  the  tendency  in  nearly  factory"  (Earl.  .T..  Crispin  v.  Bab- 
all   jurisdictions   is   to   limit   rather  bitt,  81  N.  Y.  516,  528). 
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supposed.  Notwithstanding  the  wealth-  of  wisdom  to  be 
found  in  the  adjudged  cases  and  the  infinite  variety  of 
transactions  to  which  it  has  been  applied,  yet  the 
progress  of  our  own  age  has  been  such  in  the  arts 
and  sciences,  in  industrial,  commercial,  mining,  and 
manufacturing  development  and  the  means  of  com- 
munication and  transportation,  and  in  the  increase  of 
sympathy  and  the  leveling  of  social  barriers,  that 
there  are  constantly  occurring  new  questions,  which 
should  be  determined  in  the  light  afforded  by  the 
spirit  of  the  law  and  sympathetically  with  such  progress, 
social,  ethical  and  material.  "  It  is  a  mistake  to  sup- 
pose that  the  jurist,  any  more  than  the  legislator,  must 
look  only  to  the  past.  He  must  also  study  the  present, 
and  bring  himself  into  actual  contact  with  the  existing 
conditions  of  society,  its  sentiments,  its  moral  convictions, 
and  its  actual  needs. "  ^  It  is  gratifying  to  observe  that 
the  judges  of  England  and  Massachusetts,  within  the 
last  fifteen  years,  have  manifested  a  disposition  in  this 
direction,  so  far  as  the  harsh  decisions  of  their  prede- 
cessors would  permit. 

§  177a.  Limitations  of  master's  liability  to  servant, 
continued.  —  The  duty  of  the  master  to  his  servant  has 
not  been  treated  by  common-law  courts  with  that  special 
reference  to  the  relation  of  master  and  servant  required 
for  the  development  of  the  legal  principles,  which,  had  the 
subject  been  thus  treated,  would  have  been  discovered 
peculiarly  applicable  to  it.  In  short,  the  common-law 
principles  regulating  the  duties  of  the  master  as  declared 
by  the  courts  have  not  grown  out  of  the  relationship.  The 
principles  actually  applied  are  those  of  wide  general  ap- 
plication, established  long  before  the  duties  of  the  master 
claimed  special  attention;  and  the  courts,  finding  them 
ready  at  hand  and  consonant  with  the  appreciation  by  the 
judges  of  the  need  of  social  conditions,  applied  them  when 
the  relationship  of  master  and  servant,  inter  se,  first  be- 
gan to  claim  their  attention,  in  the  last  decade  of  the  first 
half  of  the  nineteenth  century.    Indeed,  the  only  notable 

2  Laws  and  Jurisprudence,  Dillon,  p.  387. 
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new  doctrine  declared  as  growing  out  of  the  relationship 
was  that  of  the  limitation  of  the  master's  responsibility 
by  the  rule  of  assumed  risk,  or  implied  acceptance  by  the 
servant  of  the  ordinary  risks,  including  the  negligence  of 
fellow  servants  —  a  rule  entirely  unknown  in  Continental 
European  jurisprudence  and  exclusively  of  Anglo-Saxon 
growth.  It  was  early  held  that  the  master 's  liability  must 
be  tested  by  the  general  doctrine  which  denies  liability 
unless  there  has  been  some  fault,  remissness  or  blame- 
worthiness, hence  that  loss  from  accidental  injuries  to  the 
servant  must  rest  where  it  fell,  on  the  one  least  able  to 
bear  it.^ 

§  178.  Reason  assigned  for  rule.  —  The  reason  usually 
assigned  for  the  exemption  of  masters  from  liability  to 
their  servants,  is  that  a  servant,  in  bargaining  for  his 
wages,  takes  into  account  all  the  ordinary  risks  of  the 
business  upon  which  he  enters,  and  obtains  a  compensa- 
tion which,  upon  the  average,  covers  these  risks,  among 
which  are  reckoned  the  negligence  of  fellow  servants.* 
Dr.  Wharton  thinks  that  this  principle  will  not  sustain  the 
rule,  because,  he  says :  "  no  agreement  that  a  party  shall 
be  held  irresponsible  for  his  negligence  *  *  *  is  valid. ' '  ^ 
That  ought  to  be  the  law,  if  it  is  not;  *  but  it  does  not 

»Cp.  Pollock  &  Maitland's  History  E.  Co.  v.  Elliott,  1  Coldw.    (Tenn.) 

of  English  Law,    (2d  ed.)    vol.  2,  p.  611;    Holden    v.    Fitchburg    E.    Co., 

528.  129  Mass.  268;   Little  Eock,  etc.  E. 

*'"  The  general  rule,  resulting  from  Co.  v.  Townsend,  41  Ark.  382 ; 
considerations  as  well  of  justice  as  Toledo,  etc.  E.  Co.  v.  Black,  88  111. 
of  policy,  is,  that  he  who  engages  in  112;  Harrison  v.  Central  E.  Co.,  31 
the  employment  of  another  for  the  N.  J.  Law,  293;  State  v.  Malster, 
performance  of  specified  duties  and  57  Md.  287;  Mad  Eiver  E.  Co.  v. 
services,  for  compensation,  takes  Barber,  5  Ohio  St.  541;  Morgan  v. 
upon  himself  the  natural  and  ordi-  Vale  of  Neath  E.  Co.,  L.  E.  1  Q.  B. 
nary  risks  and  perils  incident  to  the  149;  Warburton  v.  Great  Western 
performance  of  such  services,  and  in  E.  Co.,  L.  E.  2  Exch.  30.  See  also 
a  legal  presumption,  the  compensa-  the  following,  which  are  less  distinct 
tion  is  adjusted  accordingly.  And  and  explicit  in  holding  that  the  risks 
we  are  not  aware  of  any  principle  included  are  presumed  to  have  been 
which  should  except  the  perils  aris-  considered  in  estimating  the  com- 
ing from  the  carelessness  and  negli-  pensation:  Gibson  v.  Erie  E.  Co., 
gence  of  those  who  are  in  the  same  63  N.  Y.  449;  Sweeney  v.  Berlin, 
employment;  peril,  which  the  ser-  etc.  Co.,  101  Id.  520;  Bartonshill  Co. 
vant  is  as  likely  to  know,  and  v.  Eeid,  3  Maeq.  H.  L.  265,  266. 
against  which  he  can  as  effectually  =  Wharton,  Negligence,  §  199. 
guard,  as  the  master"  (Farwell  v.  "See  Harrison  v.  Central  E.  Co., 
Boston  &  Worcester  E.  Co.,  4  Mete.  31  N.  J.  Law,  293,  298. 
49).     To  same  effect,  Nashville,  etc. 
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prove  that  a  contract  against  liability  for  an  agent's 
negligence  is  void.  And  the  cases  cited  by  him  only  hold 
that  a  principal  cannot  enforce  an  unreasonable  restric- 
tion of  his  liability  for  his  agent's  negligence; '  a  prin- 
ciple which  we  thoroughly  approve.  But  even  this  prin- 
ciple is  not  universally  accepted.  Decisions  can  now  be 
found  both  ways.'  The  ingenious  invention  of  Chief 
Baron  Pollock,  that  no  member  of  an  establishment  could 
maintain  an  action  against  its  head  for  the  fault  of  an- 
other member,  which  he  was  never  weary  of  repeating," 
has  never  been  accepted  as  a  basis  for  this  rule;  and  Dr. 
Wharton's  proposed  principle,  that  a  co-adventurer  as- 
sumes the  consequences  of  all  risks  incidental  to  the  busi- 
ness, is  no  more  satisfactory.^"  How  can  one  ' '  assume, ' ' 
by  mere  force  of  circumstances,  a  risk  which  he  is  not 
allowed  to  assume  by  express  contract?  Chief  Justice 
Shaw's  theory,  that  public  policy  requires  that  servants 
should  have  no  remedy  against  their  masters,  in  such 
cases,  because  the  absence  of  any  remedy  will  make  them 
more  careful  of  their  own  safety  than  they  would  other- 
wise be,"  is  entirely  untenable.    We  fully  agree  with  Mr. 

'See     cases     cited,     Wharton     on  Western,    etc.    R.    Co.,    57    Id.    512; 

Negl.,   §   589,   and  §   505,  post.  see   Ingersoll   v.    Randall,    H   Minn. 

*  It    is    not    the    common    law    of  40O.      They     were      held     void,      as 

England   (McCawley  v.  Furness,  etc.  against  public  policy,   in  Roesner  v. 

R. 'Co.,  L.   R.   8   Q.   B.  59);    nor   of  Hermann,    8    Fed.    782,    10    Bissell, 

.A"ei«  York   (Blair  v.  Erie  R.  Co.,  66  486;     Lalte    Shore,    etc.    R.     Co.    v. 

N.  Y.  313;  Poucher  v.  N.  Y.  Central,  Spangler,  44  Ohio  St.   471,   8  N.  E. 

etc.  R.  Co.,  49  N.  Y.  263;  Wilson  v.  467;     Little    Rock,    etc.    R.    Co.    v. 

y.    Y.    Central,   etc.    R.    Co.,    97    Id.  Eubanks,  48  Ark.  460,  3  S.  W.  808. 

87)  ;  .A^c!"  Jersey  (Kinney  v.  Central  In  Massachusetts,  Iowa,  Kansas,  and 

R.   Co.,  32  N.  J.  Law,  407)  ;    Mary-  Alabama,     some     contracts     of    this 

land  (Baltimore,  etc.  R.  Co.  v.  Brady,  kind  are  made  void  by  statute    (see 

32   Md.   333):   Illinois    (111.   Central  Kansas,   etc.    R.    Co.    v.    Peavey,    29 

R.  Co.  V.  Read,  37  111.  484);   3HcM-  Kans.  169).     The  British  Employers' 

gati    (Hawlvins  v.  Great  Western  R.  Liability  Bill    (1893)   was  lost,  only 

Co.,    17   Mich.  57).     In   Virginia,   a  because  the  Lords  insisted  upon  an 

principal,  e.  g.,  a  railroad  company,  amendment   allowing   such   contracts 

cannot,    by    contract,    exempt    itself  in  certain  cases,  while  the  Commons 

from   liability   for   personal    injuries  refused  to  assent  thereto, 

to   a   stranger,  caused  by  the  negli-  'In     Abraham     v.      Reynolds,      5 

gence    of    its    servants    (Johnson    v.  Hurlst.  &  N.  143,  and' other  cases. 

Richmond,   etc.  R.   Co.,   86  Va.   975,  "  Wharton,  Negligence,  §  199. 

11  S.  E.  829).     Contracts  exempting  "  Farwell  v.  Boston,  etc.  R.  Co.,  4 

masters   from  the   liability   to   their  Mete.    49,    59.     With    regard   to   the 

servant*,  imposed  by  law,  were  held  "  supposed     public    policy "    at    the 

valid  in  Griffiths  v.  Dudley,  L.  R.  9  foundation    of    the    rule.    Field,    .!., 

Q.  B.  Div.  357 ;   Western,  etc.  R.  Co.  well  pays :     "  It  is  assumed  that  the 

V.  Strong,  52  Ga.  461;   Galloway  v.  exemption  operates  as  a  stimulant  to 
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Horace  Smith/'  and  with  the  British  Parliament/^  that 
true  public  policy  is  opposed  to  the  whole  rule  of  exemp- 
tion to  masters  as  against  their  servants,  and  that  acci- 
dents would  be  far  less  frequent,  and  the  public  interest 
better  served,  if  the  rule  were  entirely  abolished.  The 
true  rule,  in  our  opinion,  would  be  to  hold  masters  to  the 
obligation  of  ordinary  care  in  each  of  their  agents,  as 
well  toward  fellow  servants  as  toward  strangers;  but,  in 
consideration  of  the  well-attested  fact  that  the  familiar- 
ity of  servants  with  danger  always  makes  them  more 
careless  of  their  own  safety  than  strangers  to  such  work 
would  be,  requiring  positive  evidence  of  their  due  care  at 
the  time  of  the  accident,  or,  if  that  is  impracticable,  as  in 
cases  of  death  or  loss  of  reason,  evidence  of  their  con- 
stant habit  of  care  at  other  times. 

§  179.  The  real  reason.  —  If  the  exemption  of  masters 
from  liability  to  servants  for  the  negligence  of  fellow 
servants  is  founded  upon  any  principle  whatever,  it  must 
be  upon  an  assumption  that,  in  a  majority  of  cases  so 
large  as  to  constitute  a  rule  for  all  others,  both  employer 
and  employee  tacitly  understand,  when  the  employment 
Ijegins,  that  the  employee  is  not  to  expect  indemnity  from 
the  employer  against  the  negligence  of  other  persons  in 
the  same  common  employment."  If  it  is  true  that  such 
is  the  universal  understanding  between  the  parties, 
though  unexpressed,  and  that  such  was  the  case  before 
the  question  had  ever  been  passed  upon  by  the  courts, 
there  is  a  good  foundation  for  the  rule,  in  all  cases  in 
which  an  express  contract  to  the  same  effect  would  be 
binding.  For,  upon  a  familiar  principle  of  the  law  of 
contracts,  where  both  parties  to  the  contract  of  hiring 

diligence  and  caution  on  the  part  of  v.  Ross,  112  U.  S.  377,  383,  5  S.  Ct. 

the    servant    for   his   own    safety    as  184). 

well  as  that  of  his  master,     »     *     *  " gj^j^j^'g  Negligence    (Whit,  ed.), 

but   it  may  be  doubted  whether  the  138. 

exemption  "has  the  effect  thus  claimed  "A  bill  abolishing  this  exemption 

for  it.     We  have  never  known  parties  passed  both  houses  of  Parliament,  in 

more  willing  to  subject  themselves  to  1893;  yet  it  fell  through,  on  account 

danger  of  life  or  limb,  because   *   *   *  of  amendments  by  the  Lords,  which 

darnages  could  be  recovered  by  their  the  Commons  rejected. 

representatives  or  themselves  for  the  "  Harrison   v.    Central   R.   Co.,   31 

loss  or  injury  "   ( Chicago,  etc.  R.  Co.  N.  J.  Law,  293. 
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have,  in  fact,  each  understood  the  contract  in  that  sense,^^ 
or  where  the  employee  entered  into  the  contract  of  ser- 
vice, knowing  or  believing  that  the  employer  understood 
this  condition  to  be  implied,^"  the  condition  is  implied, 
just  as  effectually  as  if  it  had  been  put  down  in  writing. 
And  if  such  a  mutual  understanding  has  always  existed, 
in  the  vast  majority  of  cases,  and  a  contrary  understand- 
ing has  not  been  known  to  exist  in  any  appreciable  num- 
ber of  cases,  such  a  state  of  facts  creates  a  settled  usage, 
the  terms  of  which  are  implied  in  every  contract  from 
which  they  are  not  expressly  excluded,"  even  though  one 
of  the  parties  may  not  have  known  of  the  usage  or  in- 
tended to  assent  to  it,  so  long  as  the  other  party  was  not 
aware  of  that  circumstance.  These  are  well-known  prin- 
ciples in  the  law  of  contracts;  and  they  are  properly  ap- 
plicable to  the  law  of  master  and  servant.  And,  what- 
ever may  have  been  the  fact  fifty  years  ago,  when  the 
courts  began  to  evolve  this  branch  of  the  law,  we  think 
that  it  must  be  conceded  that  their  long  course  of  de- 
cisions, whether  originally  correct  or  not,  have  estab- 
lished a  general  and  notorious  usage,  which  every  intelli- 
gent man  now  takes  into  account,  when  entering  into  a 
contract  of  service.  We  shall  adopt  this  principle,  as 
the  only  one  which  can  justify  any  limitation  of  the  mas- 
ter's liability  to  a  servant,  as  distinguished  from  a 
stranger,  and  shall  apply  this  test  to  all  questionable  de- 
cisions and  doubtful  cases. 

The  sooner  those  adjudications  which  cannot  stand  this 
test  are  overruled  the  better  will  be  the  state  of  the  law. 
Upon  the  hypothesis  of  general  knowledge  and  common 
understanding,  the  rule  above  suggested  would  be  right 
enough,  except  that  it  presupposes  the  parties  to  the  im- 
plied contract  of  service  to  stand  upon  an  equal  footing; 
but  there  is  a  growing  indisposition  among  law  writers 
and  judges  to  make  an  assertion  generally  so  obviously 

^=See  Seranton  v.  Booth,  29  Barb.  "Barlow  v.   Scott,   24   N.   Y.   40; 

171;    Saltus  v.  Pruyn,   18  How.   Pr.  White  v.  Hovt,  73  Id.  50.5. 

412;    Hartford,  etc."R.   Co.  v.  Jack-  "Field  v. 'Lelean,   6  Hurlst.   &  N. 

son,   24  Conn.   514;    Hazard  v.   New  617;  Pollock  v.  Stables,  12  Q.  B.  765; 

England  Ins.  Co.,  1  Sumn.  218;  Pars.  Dale  v.  Humfrey,  El.,  Bl.  &  El.  1004. 
Contr.  (6th  ed.)  475,  note  (a). 
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at  variance  with  the  truth."^  If  those  cases,  in  which  it 
has  recently  been  held  that  all  express  contracts  limiting 
the  liability  of  master  to  their  servants  are  void,  as 
against  public  policy,  were  correctly  decided,  then  the 
rule  of  limitation  is  founded  upon  no  reason  whatever; 
for  no  intelligent  reason,  other  than  that  of  implied  con- 
tract, has  ever  been  suggested  by  the  courts;  and  they 
have  always  assigned  that  reason,  even  when  suggesting 
others. 


§  180.  The  general  rule.  —  Under  the  principles  before 
stated,  it  must  be  conceded  to  be  settled  at  common  law 
that  a  master  is  not  liable  for  injuries  personally  suffered 
by  his  servant  through  the  ordinary  risks  of  the  busi- 
ness,^^  including  the  negligence  of  a  fellow  servant,^'  act- 
ing as  such,^°  while  engaged  in  the  same  common  employ- 
ment,^^ unless  the  master  is  chargeable  with  negligence  in 
the  selection  of  the  servant  in  fault,^^  or  in  retaining  him 
after  actual  or  constructive  notice  of  his  incompetency.-^ 
This  ' '  bad  exception  to  a  bad  rule, ' '  as  Lord  Esher  called 
it,  in  his  testimony  before  a  parliamentary  committee, 
was  first  suggested  in  1837,  in  an  English   court,  in 

"a  Schlemmer   v.   Buffalo,   etc.   Ry.  these  doctrines   are  not  accepted  by 

Co.,  205  U.  S.  1  (1907),  (Holmes,  J.)  any  court  in  the  United  States,  and 

"  Probably   the   modification   of   this  have  been  condemned  by  the  British 

general  principle    (of  assumed  risk)  Parliament    as    contrary    to    natural 

by    some   judicial    decisions    and    by  justice. 

statutes  like  paragraph  8  "  (of  Safety  '"  When   a   fellow   servant   acts   in 
Appliance  Act  of  Congress  of  1893),  place   of   the  master,   the    rule    does 
"  is  due  to  an  opinion  that  men  vs-ho  not  apply.     See  §  204,  post. 
work  with  their  hands  have  not  al-  '^  This    is    a    necessary   condition, 
ways    the    freedom    and    equality    of  See  §  234,  post.     Contributory  negli- 
position  assumed  by  the  doctrine  of  gence  of  a  fellow  servant  of  a  plain- 
laissex  faire  to  exist."  tiff   is   no   defense    for    a    defendant 
^'  See  §  184,  post.  who    is    not    the    master    of    either 
"  Hutchinson  v.  York,  etc.  E.  Co.,  ( Chicago,   etc.   R.   Co.   v.   Chambers, 
5  Exch.  343.     As  to  who  are  fellow  15  C.  C.  A.  327,  68  Fed.  14S). 
servants,  see  §  224  et  seq.,  post.     In  ^This  is  conceded  in  all  the  fore- 
Wilson  v.  Merry,  L.  R.,   1  Sc.  App.  going  eases.     See  §  189,  post. 
326,  Lord  Cairn's  objected  to  the  use  ^  §§  189,  190,  post.     See  Weger  v. 
of  the  term  "fellow  servant,"  as  in-  Pennsylvania  R.  Co.,  55  Pa.  St.  460; 
adequate    to    express    the    rule    cor-  Chicago,  etc.   R.   Co.   v.   Stafford,   16 
rectly.     It  certainly  did  not,  if  the  111.    App.    84;    Ohio,   etc.   R.    Co.   v. 
doctrines     advanced    by     him     were  Collarn,  73  Ind.  261. 
sound.   But,  as  will  presently  appear. 
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Priestly  v.  Fowler,^^  where  the  precise  point  did  not  arise. 
I'hat  case,  however,  is  always  spoken  of  as  the  foundation 
of  the  rule.  The  first  real  decision  of  the  question  was 
made  in  South  Carolina  in  1841.^^  This  was  cited  and 
approved  by  Chief  Justice  Shaw,  of  Massachusetts,  in 
1842,  in  the  Farwell  case,^^  which  is  the  leading  case  on 
the  question,  and  contains  all  the  reasoning  in  favor  of 
the  rule  which  is  worth  mentioning."  His  opinion  was 
followed  in  New  York  in  1847.^'  The  precise  point  was 
first  decided  in  England  in  1850,  and  followed  ever 
since.^^  Since  then  the  rule  has  been  forced  upon  Scot- 
land, by  the  votes  of  English  judges,  overruling  the 
Scotch  courts ;  ^°  and  it  has  been  accepted  by  all  Ameri- 
can courts,  both  Federal  and  State,"  with  only  some 

=*3  Mees.  &  W.  1.  "  Meeson  &  2"  Hutchinson  v.  York,  etc.  R.  Co., 
Welsby "  have  been  often  said,  in  5  Exch.  343 ;  Wigmore  v.  Jay,  Id. 
England,  to  have  produced  more  bad  354;  Tarrant  v.  Webb,  18  C.  B.  797; 
law  than  can  be  found  in  many  times  Morgan  v.  Vale  of  Neath  E.  Co.,  L.  E. 
the  same  number  of  volumes  else-  1  Q.  B.  149;  Searle  v.  Lindsay,  11 
where.  Lord  Abinger,  who  deliv-  C.  B.  [N.  S.]  429;  Griffiths  v.  Gid- 
ered  this  judgment,  and  who,  as  Sir  low,  3  Hurlst.  &  N.  648. 
James  Scarlett,  was  esteemed  as  the  "  See  a  review  of  this  doctrine  in 
ablest  advocate  at  the  bar,  was  (for  Dixon  v.  Ranken,  14  Dunlop,  480,. 
the  same  reasons)  considered  to  be  where  the  courts  of  Scotland  em- 
one  of  the  poorest  judges.  phatioally    repudiated    it;     although 

^  Murray  v.  South  Carolina  E.  Co.,  the  House  of  Lords,  on  a  subsequent 

1  MeMull.  Law,  385.  appeal,  declared  the  law  of  Scotland 

'^  Farwell  v.  Boston,  etc.  E.  Co.,  4  to  be  the  same  in  this  respect  as  that 

Mete.  49'.  of  England   (Bartonshill  Coal  Co.  v. 

"Perhaps  we   should  mention  the  Eeid,  3  Macq.  H.  L.  266).     This  was 

slashing  opinion  in  Eyan  v.  Cumber-  a    gross    example    of    bald    judiaial 

land  E.  Co.,  23  Pa.  St.  384,  which,  legislation:     three     English     judges, 

however,   consists   mainly    of    argu-  who    knew    nothing    of    Scotch    law, 

ments  which  have  since  been  almost  overruling  fifteen  Scotch  judges,  whO' 

universally  rejected.  had  made  it  a  lifelong  study. 

^  The  Farwell  case  was  cited  with  "  So    held    in    the    courts    of    the 

approval   in   New  York   in   1844,   in  United  States  (Randall  v.  Baltimore, 

Brown  v.  Maxwell,  6  Hill,  592;   and  etc.  E.  Co.,  10®  U.  S.  478)  ;  in  Canada 

expressly  adopted  in  1847,  in  Coon  V.  (O'Sullivan   v.    Victoria   R.    Co.,    44 

Syracuse,  etc.  R.   Co.,   6  Barb.   231,  Upper  Canada,   128);   in  New  York 

aff'd,  1851,  5  N.  Y.  498.    The  courts  (Coon   v.    Syracuse,   etc.    E.    Co.,    5 

assigned   no   reasons    of   their   own,  N.  Y.  492 ;  Keegan  v.  Western  E.  Co., 

and  counsel  did  net  even  argue  this  8  Id.  175;  Eussell  v.  Hudson  Eiv.  E. 

question.     See  report  in  6  Barb.  231.  Co.,  17  Id.   134;   Crispin  v.  Babbitt, 
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81  Id.  516);  Alabama  (Cook  v.  Par-  Co.,    6   Jones   Law,    245;    Hardy   v. 

ham,  24  Ala.  21,  36;  Mobile,  etc.  R.  Carolina  Cent.  R.  Co.,  76  N.  C.  5; 

Co.   V.   Thomas,  42  Ala.   672,   682);  Hagins  v.  Cape  Fear  R.  Co.,  106  Id. 

California  (Yeomans  v.  Contra  Costa  537,  11  S.  E.  590)  ;  Ohio  (Mad  River,, 

S.  N.  Co.,  44  Cal.  71;  Hogan  v.  Cen-  etc.  R.  Co.  v.  Barber,  5  Ohio  St.  541, 

tral  Pae.  R.  Co.,  49  Id.   128;   Civil  562;  Whaalan  v.  Mad  River,  etc.  R. 

Code,   §    1970);    Colorado    (Summer-  Co.,   8   Id.   249);    Oregon    (Willis  v. 

hays  v.  Kansas  Pac.  R.  Co.,  2  Colo.  Oregon    R.    etc.    Co.,    11    Ore.    257, 

484;  Atchison,  etc.  R.  Co.  v.  Farrow,  4  Pac.  121)  ;  Pennsylvania  (Ryan  v. 

6   Id.   498 )  ;    Connecticut    ( Burke  v.  Cumberland  R.  Co.,  23  Pa.  St.  384 ; 

Norwich,  etc.  R.  Co.,  34  Conn.  474;  Reese  v.   Biddle,   112  Id.   72,   3   Atl. 

Darrigan  v.  N.  Y.,  New  Haven,  etc.  813)  ;  South  Carolina   (Murray  v.  S. 

R.  Co.,  52  Id.  285) ;  Florida  (Parrish  Carolina  R.  Co.,  1  MoMull.  Law,  385; 

V.  Pensaoola,  etc.  R.  Co.,  28  Fla.  251,  Boatwright  v.  Northeastern  R.   Co.,. 

9    So.    69-6);    Gem-gia    (see   Georgia,  25   S.   C.    128);    Tennessee    (Fox   v. 

etc.  R.  Co.  v.  Rhodes,  56  Ga.  645);  Sandford,    4     Sneed     [Tenu.],     36); 

Idaho  (Minty  v.  Union  Pac.  R.  Co.,  2  Teocas  (Price  v.  Houston  Nav.  Co.,  46 

Idaho,    437,    21    Pac.    660)  ;    Illinois  Tex.    535,    citing    numerous    cases; 

(Honner  v.   Illinois,  etc.   R.   Co.,   15  Railroad  Co.  v.  Miller,  51  Tex.  270i)  ; 

111.  550;  Chicago,  etc.  R.  Co.  v.  Mur-  Vermont  (Noyes  v.  Smith,  28  Vt.  59; 

phy,  53  Id.  336;   Pittsburgh,  etc.  R.  Hard  v.  Vermont,  etc.  R.  Co.,  32  Id. 

Co.  V.  Powers,  74  Id.  341);  Indiana  473),  and  Virginia   (Norfolk,  etc.  R. 

(Madison  R.  Co.  v.  Bacon,  6  Ind.  205;  Co.  v.  Nuckols,  91  Va.  193,  21  S.  E. 

Pittsburgh,    etc.    R.    Co.    v.    Adams,  342).     Wisconsin  at  first  denied  this 

105  Id.  151)  ;  Iowa  (Sullivan  v.  Mis-  judge-made  law  (Chamberlain  v.  Mil- 

sissippi,    etc.    R.    Co.,    11    la.    421;  waukee,  etc.  R.   Co.,   11   Wis.   248); 

Benn  v.  Null,  65  Id.  407 ) ;   Kansas  but   the    same    court,    solely   out   of 

(Union   Pacific  R.   Co.   v.  Young,   8  deference  to  the  overwhelming  cur- 

Kans.  638)  ;  Maine   (Blake  v.  Maine  rent  of  authority  in  other  States,  fell 

Cent.  R.  Co.,  70  Me.  60 )  ;  Maryland  into  line   ( Cooper  v.  Milwaukee,  etc. 

( O'Connell  v.  Baltimore,  etc.  R.  Co.,  R.  Co.,  23  Wis.  668 )  ;   and  remains 

20  Md.   212;    Hanrathy  v.  Northern  there  (Craven  v.  Smith,  89  Wis.  119, 

Cent.  R.  Co.,  46  Id.  280)  ;  Massachu-  61  N.  W.  317).  Donk  Bros.,  etc.  Co. 

setts  (Farwell  v.  Boston,  etc.  R.  Co.,  v.  Thil,  128  HI.  App.  249,  afif'd,  228 

4  Mete.   49;    Clifford  v.   Old   Colony  111.    233,    81    N.    E.    857     (1907); 

R.  Co.,  141  Mass.  564,  6  N.  E.  751 )  ;  Southern  Ry.  Co.  v.  Elliott,  82  N.  E. 

Michigan   (Davis  v.  Detroit,  etc.  R.  (Ind.)    1051,  81  N.  E.  1180  (1907); 

Co.,   20   Mich.    105;    Michigan   Cent.  Atoka   Coal,   etc.   Co.   v.   Miller,   104 

R.  Co.  V.  Dolan,  32  Id.  510) ;  Minne-  S.  W.  (Ind.  Ter.)  555  (1907)  ;  Hoxie 

sota  ( Fraker  v.  St.  Paul,  etc.  R.  Co.,  v.  New  York,  etc.  Ry.  Co.,  82  Conn. 

32  Minn.  54,   19  N.  W.  349);    Mis-  352,  73  Atl.  754  (190Q);  Steams,  etc. 

souri  (Rohbach  v.  Pacific  R.  Co.,  43  Co.  v.   Fowler,   58   Fla.   362,   50  So. 

Mo.  187;  Lee  v.  Detroit,  etc.  Works,  680   (1909);  Whitfield  v.  Louisville, 

62   Id.   565 ;    Ryan   v.   McCully,    123  etc.  Ry.  Co.,  7  Ga.  App.  268,  66  S.  E. 

Mo.  636,  27  S.  W.  533)  ;  New  Jersey  972  (1910)  ;  Reliance,  etc.  Co.  v.  Wil- 

(McAndrews  v.  Burns,  39  N.  J.  Law,  liams,  122  S.  W.   (Ky.)   207,  rehear- 

118;  Collyer  V.  Penn.  R.  Co.,  49  N.  J.  ing  denied,   124  S.  W.  850   (1910); 

Law,  59,   6  Atl.  437 )  ;    Worth  Caro-  Robichaud  v.  Mendell,  75  N.  H.  391, 

Una   (Ponton  V.  Wilmington,  etc.  R.  74    Atl.     1049     (190'9);     Tobler    v. 
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qualifications  in  Kentucky  ^^  and  some  Western  and 
Southern  States;  which,  however,  turn  rather  upon  the 
interpretation  of  the  rule  than  upon  the  rule  itself.^^ 

All  the  leading  countries  of  the  European  continent 
have  adopted  compulsory  insurance  as  a  just  provision 
against  industrial  accidents  and  disability  through  sick- 
ness and  old  age,  for  the  protection  of  employees.  In 
England  legislation  rests  on  Employer's  Liability  Act 
of  1880  and  amendments,  largely  limiting  the  application 
and  modifying  the  operation  of  the  fellow-servant  rule; 
and  on  the  Workingmen's  Compensation  Act  of  1897, 
providing  compulsory  insurance,  as  amended  at  different 
times  and  revised  in  1906.^*  The  former  has  constituted 
the  basis  of  legislation  for  which  organized  labor  has 
struggled  in  this  country  for  the  past  twenty-five  years. 

Pioneer  Mfg.  Co.,  52  So.    (Ala.)    86  Chicago,  etc.  R.  Co.,  15  Okla.  540,  82 

(1910);    Hamm   v.   Bettendorf  Axle  Pac.  733    (1905). 

Co.,  125  N.  W.  (la.)  86  (1910)  ;  Mil-        '=In    Kentucy,    a    master    is    held 

ler  V.  American  Sugar  Eeflning  Co.,  liable   to   his   servant   for  the   gross 

138  App.  Div.  512,  123  N.  Y.  Supp.  negligenca  of  a  superior  fellow  ser- 

301   (1910);  Bailey  v.  Meadows,  152  vant   (Louisville,  etc.  R.  Co.  v.  Rob- 

N.  0.  60S,  68  S.  E.  11  (1910)  ;  Streh-  inson,   4  Bush,   507;    Louisville,  etc. 

lau  V.  Schroeder  Lbr.  Co.,   142  Wis.  R.  Co.  v.  Filbern,  6  Id.  574),  but  for 

215,  125  N.  W.  429   (1910);  Henson  nothing  short  of  that    (Robinson  v. 

V.  Pascola  Stove  Co.,  131  S.  W.  (Mo.  Louisville,    etc.     R.    Co.     [Ky.],    24 

App.)    931    (1910);   Eichorn  v.  Cen-  S.  W.  625);  nor  even  for  gross  neg- 

tral,    etc.     Ry.    Co.,    185    Fed.    624  ligence   of   a  fellow  servant,   of   the 

(1911);    Cunningham  v.   Blake,  etc.  same  grade  or  rank,  and  engaged  in 

Co.,    208    Mass.    68,    94    N.    E.    450  the    same    field    of    labor     (Volz    v. 

(1911)  ;  Connerly  v.  North  Jersey  St.  Chesapeake,  etc.  R.  Co.,  95  Ky.  188, 

Ry.  Co.,  76  N.  J.  L.  1,  69  Atl.  487,  24  S.  W.   119;   Fort  Hill  Stone  Co. 

afif'd,  78  Atl.  1134  (1910)  ;  Rosemand  v.  Orm,  84  Ky.  183). 

V.  Southern  Ry.  Co.,  66  S.  C.  91,  44        =«  See  §§  233b,  238,  post. 

S.  E.  574  ( 1903 )  ;  Zienke  v.  Northern        »*  History  of  British  Labor  Legis- 

Pae.  Ry.  Co.,  8  Idaho,  54,  66  Pac.  828  lation,    British    Workingmen's    Act, 

(1901)  ;  Beleal  v.  Northern  Pac.  Ry.  Bulletin  of  Labor,  No.  70i,  M;ay,  1907, 

Co.,    15   N.   D.    315,    108   N.   W.    33  United  States  Commer.  &  Labor.  The 

(1906);    Cochran    v.    Shanahan,    51  Workingmen's   Compensation  Act  of 

W.  Va.   137,  41  S.  E.  140,    (1908);  1906,  by  N.  R.  Avonson,  London,  in 

Stewart  v.  International  Paper  Co.,  1909.      Workingmen's    Insurance    in 

96    Me.    30',    51    Atl.    237     (1901);  Hlinois,    American    Economic    Ass'n 

Weaver  v.  Goulden  Log.  Co.,  116  La.  Quarterly,  3d  Series,  Vol.  IX,  April, 

468,  40  So.  798   (1906);  Mollhoff  v.  1908. 
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§  181.  Who  are  servants.  —  The  same  principles  are 
apphed  to  determining  who  is  a  servant,  for  the  purpose 
of  setthng  a  question  as  to  the  master's  hahihty  or  non- 
liabihty  to  him,  as  are  apphed  to  the  question  of  his  ha- 
hihty for  him.  Persons  who,  in  a  sense,  serve  another 
person,  but  are  not  his  "  servants,"  within  the  definition 
heretofore  given,^'^  stand  upon  the  same  footing  as 
strangers.^^  Thus  an  independent  contractor  or  the  ser- 
vant of  such  contractor  is  not  within  the  rule ;  and  he  may 
recover  against  the  employer  of  such  contractor  in  like 
manner  with  any  stranger.^''  On  the  other  hand,  he  has 
no  greater  rights  than  any  mere  stranger  has.^*  The 
wife,  child,  or  servant  of  a  servant  is  of  course  not  a  ser- 
vant of  his  master  in  any  sense.  And  the  legal  fiction, 
by  which  a  servant  is  held  to  assume  certain  risks,  does 
not  bind  him  to  assume  any  risks  to  his  family.  He  has, 
therefore,  the  same  right  to  recover  from  his  master  dam- 
age caused  to  him  by  injuries  suffered  by  his  wife,  child, 
or  servant,  as  any  one  else  has.^'     Prisoners,  compelled 

"  §§  160,  164,  ante.    See  a.  curioois  jury  that  a  servant  can,  see  Hanni- 

question    as    to    what    constitutes    a  gan  v.  Union  Warehouse  Co.,  3  N.  Y. 

servant  within  this  rule  in  Fowler  v.  App.  Div.   618,   38  N.  Y.  Supp.   272 

Lock,  L.  R.  7  C.  P.  272.     See,  also,  [duty  to  furnish  safe  implements] ; 

Bradley  v.   N.  Y.   Central  E.   Co.,   3  Hartwig  v.   Bay  State   Shoe  Co.,  43 

T.    &    C.    288,    aff'd,    62   N.    Y.    99;  Hun,  425   [same,  in  favor  of  convict 

Kelly   v.    Johnson,    128    Mass.    530;  against  contractor] ;  and  so  where  no 

where  A.,  a  servant  of  B.,  recovered  such  duty  can  be  claimed    (Bibb  v. 

of  C.  for  the  negligense  of  C.'s  ser-  Norfolk,  etc.  R.  Co.,  87  Va.  711,  14 

vanta,  while  A.  was  aiding  them  in  S.    E.    163;    Harma  v.    Chattanooga, 

pursuance  of  their  false  representa-  etc.  R.  Co.,  88  Tenn.  310',  12  S.  W. 

tions  that  B.  had  directed  him  so  to  718). 

do.    A  postal  clerk  on  a  train,  what-  "Galvin  v.  New  York,  112  N.  Y. 

ever  may  be  his  precise  status,  is  not  223,  19  N.  B.  675 ;  Neimeyer  v.  Wey- 

a   servant  of  the   railroad   company  erhaeuser,     95     la.    497,    64   N.    W. 

(Houston,  etc.,  R.   Co.  v.  Hampton,  416;    Chicago,   etc.   R.   Co.  v.   Clark, 

64  Tex.  427).     A  servant  cannot,  by  26  Neb.  645,  42  N.  W.  70i3. 

neglecting  to  act  as  such,  entitle  him-  *»  Floette  v.  Third  Av.  R.  Co.,   10 

self    to    the    rights    of    a    stranger  N.  Y.  App.  Div.  308,  41  N.  Y.  Supp. 

(Evans  v.   Atlantic,  etc.  R.   Co.,   62  792. 

Mo.  49).  ™  Gannon  v.  Housatonic  R.  Co.,  112 

»•' For  some  peculiar  eases,  in  which  Mass.    234;    Campbell   v.    Harris,    4 

one   who   is   not   a   "  servant "   may  Tex.  Civ.  App.  636,  23  S.  W.  35. 
claim  the  same  protection  from  in- 
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to  work  in  or  out  of  prison,  are  not  servants  of  the  per- 
sons controlling  them  nor  fellow  servants  with  each 
other." 

§  182.  Volunteer,    when    considered    servant.  —  One 

who,  without  being  requested  or  authorized  by  the  master 
to  do  so,  assists  his  servants  to  serve  him,  is  deemed  to 
be  so  far  their  fellow  servant  as  to  limit  the  liability  of 
the  master  to  him,  even  though  he  would  not  be  regarded 
as  a  servant  so  far  as  to  make  the  master  liable  to 
strangers  for  his  negligence.*^  This  is  so  where  such 
assistance  is  given  at  the  request  of  the  servants ;  *^  and 
it  can  make  no  difference  in  his  favor  that  the  person 
rendering  such  assistance  does  so  unasked  or  even 
against  the  will  of  the  master  or  of  the  servants,  or  both. 
In  such  case  he  may  be  a  trespasser;  and  if  so,  he  di- 
minishes his  right  to  recover  for  an  injury  received  under 
such  circumstances  by  his  contributory  fault.*^     On  the 

"  Buckalew  v.  Tennessee  Coal  Co.,  310.     In  Pennsylvania  Co.  v.  Galla- 

112  Ala.  146,  20  So.  60i6;  Boswell  v.  her,  40  Ohio  St.  637,  an  employee  of 

Barnhart,  96  Ga.  521,  23  S.  E.  414;  a  railroad  company,  while  repairing 

Sloss-SheflBeld  Steel,  etc.  Co.  v.  Iiong,  a   freight   car,   called   upon   his   son 

53  So.  (Ala.)  910  (1910).  aged  eleven  years,  to  assist  him,  who, 

"  Degg  V.  Midland  R.  Co.,  1  Hurlst.  while  doing  so,  was  injured  by  other 

&    N.    773;    Potter   v.    Faulkner,    1  servants  of  the   company  backing  a 

Best    &    S.    800;    Osborne    v.    Knox,  train   down   on   him.     The   company 

etc.    R.    Co.,    68    Me.    49;    Geibel    v.  was  held  liable;   the  court  consider- 

Elwell,   19  App.  Div.  285,  46  N.  Y.  ing  that  the  father  had  an  implied 

Supp.   76    (1897),    (one  assisting  at  authority    to     call     for     mechanical 

request  of  other  servants,  but  having  assistance. 

no  other  relation  to  the  business  and  *'  It   has   been  held  that  where   a 

without  expectation  of  pay,  does  not  railroad  company  has  not  given  its 

become  a  fellow  servant).  conductor    express    or    apparent    au- 

"  Osborne    v.    Knox,    etc.    R.    Co.,  thority  to  employ  help,  and  there  is 

supra;    Johnson    v.    Ashland    Water  no  exigency  requiring  extra  help,  a 

Co.,    71    Wis.    553,    37    N.    W.    823;  boy   of   15   who  willingly   obeys   his 

Bonner  v.   Bryant,   79  Tex.   540,,  15  request  to  assist  on  a  car,  is  a  tres- 

S.  W.  491;   Helm  v.  Louisville,  etc.  passer,    and,   if   injured,    cannot   re- 

E.  Co.    (Ky.),  33  S.  W.   396.     The  cover    from    the    company    in    the 

contrary  decision  was  made  in  the  absence  of  willful  or  gross  negligence 

Scotch  case  of  Little  v.  Summerlee  (Hot  Springs  R.  Co.  v.  Dial,  58  Ark. 

Iron   Co.,   27   Jur.    135,   17   Dunlop,  318,  24  S.  W.  50O).    That  case  is  one 
[Law  of  Neg.    Vol.  I  —  28] 
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otlier  hand,  if  Ms  assistance  is  rendered  at  the  request 
of  the  master  or  his  authorized  agent,  he  becomes  for  the 
time  a  servant  in  every  legal  sense,  with  the  benefits  ** 
as  well  as  the  burdens  of  that  position. 

§  183.  Who  is  a  volunteer  assistant.  —  It  is  not  every 
act  of  literal  assistance  to  a  servant  that  makes  the  per- 
son doing  it  an  "  assistant  "  within  the  scope  of  the  term 
as  we  have  just  used  it.  The  act  must  be  done  with  the 
intention  of  rendering  a  service  to  the  master.  If  done 
for  the  benefit  of  himself  or  any  one  else,  and  the  person 
doing  it  does  so  only  because  he  cannot  otherwise  effect 

of  many,  in  which  bad  law  was  in-  of  conductor  to  supply  disabled  or 
vented  in  order  to  overcome  a  per-  missing  servants  will  be  implied, 
verse  verdict  against  the  obvious  But  to  bind  the  company  the  em- 
weight  of  evidence.  Eight  of  re-  ployment  must  come  within  the 
covery  only  such  as  exists  in  case  of  scope  of  his  agency  or  implied  power, 
trespassers  (Wagen  v.  Minneapolis,  and  an  order  to  do  a.  single  act,  as 
etc.  Ry.  Co.,  80  Minn.  92,  82  N.  W.  turning  the  switch,  will  not  con- 
llO'T  (1900);  Yazoo,  etc.  Ey.  Co.  v.  stitute  an  employment  binding  on 
Kern,  138  S.  W.  988  (1911)  ;  Louis-  the  company.  Authority  to  supple- 
ville,  etc.  Ey.  Co.  v.  Pendleton,  126  ment  number  of  employees  will  not 
Ky.  SOS,  104  S.  W.  382  (1907);  be  implied  in  the  absence  of  some 
Taylor  v.  Baltimore,  etc.  Ey.  Co.,  108  unforeseen  or  unexpected  emergency 
Va.  817,  62  S.  E.  798  (1908).  See  (Georgia  Pac.  Eailway  Company  v. 
Belton  Oil  Co.  v.  Duncan,  127  S.  W.  ?ropst,  83  Ala.  518,  3  So.  764,  85  Ala. 
(Tex.  App.)  884  (1910),  (servants  203,  4  So.  711  (1888).  Where  a 
accustomed,  with  acquiescence  of  volunteer  assistant  was  a  minor 
master,  to  exchange  duties  are  not  about  12  year  old,  held  that  he  could 
during  such  exchange  mere  volun-  only  recover  against  the  company  for 
teers).  an  injury  suffered  by  showing  that  it 
"  A  person  who  without  pay  assists  was  willfully  or  wantonly  inflicted 
as  a  brakeman  in  making  up  a  rail-  (Belt  Ey.  v.  Charters,  125  111.  App. 
road  train  by  the  direction  or  with  322  (1905).  Plaintiff  was  frequently 
the  express  permission  of  a  yard-  employed  by  railway  foreman  and 
master,  who  has  authority  to  employ  paid  part  of  the  time  by  the  foreman 
necessary  assistants  in  his  depart-  himself  and  part  of  the  time  from 
ment,  is  not  a  trespasser  on  the  train,  he  pay-car.  He  had  been  set  to  clean 
but  a  servant  of  the  company,  and  out  a  boiler  and  had  no  experience  in 
it  will  be  liable  to  him  for  an  injury  such  work.  The  foreman  gave  him 
resulting  from  the  use  of  a  defective  in  iron  bar  and  told  him  to  punch  the 
brake  (Central  Trust  Co.  v.  Texas,  manhead  out,  which  he  did,  receiv- 
etc.  E.  Co.,  32  Fed.  448).  In  an  ing  injuries;  held,  that  company  was 
emergency,  discretion  and  authority  liable    (111.    Cent.   Ey.    Co.   v.   Tim- 
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Ms  own  purpose,  he  may  or  may  not  be  a  trespasser," 

but  he  is  not  in  any  sense  a  servant  of  that  master.** 

mons,  30  Ky.  Law  Rep.  1155,  100  S.  Where  one  at  the  time  of  the  accident 
W.  337  (1907).  Where  a  freight  is  in  charge  of  the  master's  property 
train  stopped  at  a  station  to  place  with  his  assent  and  authority,  it  is 
two  cars  on  a  siding,  on  which  one  sufficient  to  create  the  relation  of 
car  was  already  standing,  plaintiff,  master  and  servant;  it  is  not  neces- 
who  was  present,  attempted  to  couple  sary  he  should  be  in  his  general  em- 
the  cars  and  was  injured.  The  court  ployment  or  under  a  special  contract 
said,  referring  to  the  conductor,  "  So  (Rhatigan  v.  Brooklyn  Union  Gas 
far  as  third  parties  are  concerned  Co.,  121  N.  Y.  Supp.  481,  136  App. 
his  actions,  orders  and  employments  Div.  727  (1910).  See  §  157,  con- 
in  management  and  conduct  respect-  tinned,  ante. 
ing  the  trains  under  his  control  must  '"'  See  notes  46,  47,  infra.. 
be  held  binding  on  the  company  "  "  The  cases  of  Degg  v.  Midland  R. 
(Newport  News,  etc.  Ry.  Co.  v.  Car-  Co.  and  Potter  v.  Faulkner  were 
roll,  17  Ky.  Law  Rep.  374,  31  S.  W.  distinguished  in  Wright  v.  North- 
132  (1895).  Where  a  stranger,  western  R.  Co.,  L.  R.  1  Q.  B.  Div. 
present  by  permission  in  a  cotton  252,  where  the  defendant  was  held 
mill,  was  requested  by  a  section  boss  liable  to  one  who  was  assisting  its 
to  procure  oil  from  an  oil  pan,  it  servants  in  delivering  to  him  his 
makes  him  an  employee  as  to  that  own  goods,  for  an  injury  caused  to 
part  of  the  work  and  the  company  is  him  during  the  process  of  delivery 
liable  for  injury  resulting  from  an  by  the  negligence  of  defendant's  ser- 
unsafe  place  to  work  at  ( Tucker  v.  sants.  Coleridge,  C.  J.,  says :  "  It 
Buffalo  Cotton  Mills,  76  S.  C.  539',  57  is  plain,  therefore,  that  the  plain- 
S.  E.  626  (1907).  Conductor  has  no  tiiT  was  not  acting  merely  as  a 
implied  authority  to  employ  assistant  volunteer  *  *  *  nor  was  it  the  case 
in  the  ordinary  operation  of  the  train  of  master  and  servant.  *  *  *  But 
(Clarke  v.  Louisville,  etc.  Ry.  Co.,  33  the  defendants  being  bound  by  con- 
Ky.  Law  Rep.  797,  111  S.  W.  344  tract  to  deliver  the  heifer  to  the 
( 190i8 ) .  An  agent  in  sole  charge  of  plaintiff,  they  *  *  *  allowed  the 
heavy  machinery  called  on  a  by-  plaintiff  to  take  part  in  the  delivery, 
stander  for  assistance;  held,  he  was  and  they  were,  therefore,  bound  to 
a  servant  of  the  principal  while  so  see  that  he  did  not  get  injured  by 
engaged  (Maxon  v.  J.  I.  Case,  etc.  the  negligence  of  their  servants." 
Mach.  Co.,  116  N.  W.  (Neb.)  281  This  case  was  followed  where  a 
(1908).  Where  a  stranger  under-  street  railway  company  was  held 
takes,  at  the  request  of  one  without  liable  to  a  passenger  who,  at  the  re- 
authority  to  employ,  to  render  ser-  quest  of  the  driver,  assisted  in  push- 
vice  for  the  master,  the  master  is  not  ing  a  car,  for  an  injury  suffered 
liable  except  for  failure  to  discharge  ■through  negligence  of  the  driver  of 
such  duty  as  would  have  been  incum-  another  car  (Molntire  St.  R.  Co.  v. 
bent  upon  him  towards  a.  trespasser  Bolton,  43  Ohio  St.  224;  Stastney  v. 
after  his  peril  was  discovered  (Cen-  Second  Ave.  R.  Co.,  18  N.  Y.  Supp. 
tral  of  Georgia  Ry.  Co.  v.  Mullins,  7  800).  The  following  hard  case 
Ga.  App.  381,  66  S.  E.  1028   (1910).  seems  to  be  opposed  to  these   deci- 
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Thus,  if  a  horse  is  running  away  and  is  stopped  by  a 
person  otherwise  in  danger  of  being  run  over,  such  per- 
son does  not  thereby  become  in  any  degree  a  servant  of 
the  owner  of  the  horse.  So  one,  whose  house  is  threat- 
ened by  the  spread  of  a  fire  in  his  neighbor's,  does  not 
lose  any  rights  as  a  stranger  by  helping  to  put  out  the 
fire.  And  where  a  foreman,  authorized  to  employ  in 
emergency,  engages  a  stranger,  the  master  is  bound  by 
any  reasonable  stipulation,  such  as  the  undertaking  to 
give  him  notice  of  the  approach  of  trains.*^ 

§  183a.  Master's  duties.  —  The  duty  of  the  master  is 
to  use  reasonable  or  ordinary  care  to  secure  the  safety 

sions:      Defendant  waa  delivering  a  vant,    subject   to   the   fellow-servant 

large  fly-vrheel  at  the  factory  of  B.,  rule.     It  has  been  held  in  Virginia 

plaintiff's    employer,     and    the     ser-  that     where     a,     freight     conductor 

vants    of    both    defendant    and    B.  called  upon  a  by-stander  to  assist  in 

were    jointly    engaged    in   unloading  discharging   freight,   saying  that   he 

the     wheel.       Defendant's     foreman  was  late  and  his  men  out  of  place, 

called    for    help    as    the    wheel    was  the  relation  of  master  and  servant, 

being     lowered,     and     B.'s     foreman  in  view  of  a  rule  of  the  company  for- 

ordered  plaintiff  to  assist,  and.  while  bidding    the    exercise    of    such    au- 

executing    this    order    plaintiff    was  thority,    was    not   established.      The 

caught  under  the  wheel  and  injured,  court   quotes   from   Elliott  on  Eail- 

Held,  that  plaintiff  assumed  the  re-  ways,   §    1305    (2d  ed.),   "the   over- 

lation  of  servant  to  defendant,  even  whelming  weight   of   authority   sus- 

though  ordered  to  assist  by  his  em-  tains  the   doctrine  that  a  volunteer 

ployer's  foreman  at  the  request  for  cannot   charge   a   railroad   with   the 

help  from  defendant's  foreman,  and  duty    of    an    employer.''      The    au- 

that   he    could   not   recover    for    the  thority  of  the  case,  as  applicable  to 

negligence   of  the   other   servants  of  the  facts  recited,  is  weakened  by  the 

defendant     (Wischam    v.    Rickards,  statement    of    the    court    that    the 

136  Pa.  St.  100,  20  Atl.  532).     See  emergency   which    might   clothe    the 

also  Billows  v.  Moors,  162  Mass.  42,  conductor  with  authority  to  employ 

37  N.  E.  750.  by  implication  was  not  alleged  and 

"Geibel   v.    Elwell,    19   App.   Div.  the  question  therefore  not  presented. 

(N.  Y.)   285,  46  N.  Y.  Supp.  76,  80  It  was  also  held  that  the  custom  of 

N.  Y.  St.  Rep.  86;  McDaniel  v.  High-  freight    conductors    generally    could 

land,  etc.  Ry.  Co.,  90  Ala.  64,  8  So.  not  be  given  in  evidence  in  opposi- 

41;   Marks  v.  Rochester  Ry.  Co.,  41  tion  to  a  rule  of  the  company  (Tay- 

App.   Div.   66,   58  N.  Y.   Supp.  210,  lor  v.   Baltimore,   etc.   Ry.   Co.,   108 

where    stranger,    called    on   by    con-  Va.  117,  62  S.  E.  798   (1906);  ante, 

ductor   to    assist    in    driving    a    car  note  43). 
back  to  switch,  was  held  to  be  a  ser- 
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of  the  servant  while  engaged  in  the  service,  and  to  that 
end: 

(1)  To  use  reasonable  or  ordinary  care  to  provide  and 
maintain  safe  places  to  vs^ork  and  safe  ways  of  passage 
over  his  premises. 

(2)  To  use  ordinary  care  to  provide  and  maintain  rea- 
sonably safe  machinery,  tools  and  appliances;  not  in- 
cluding, however,  liability  for  secret  defects,  not  dis- 
coverable by  ordinary  care  in  selection  and  inspection. 

(3)  To  establish  and  promulgate  rules  and  regulations 
for  the  reasonably  safe  conduct  of  a  dangerous  or  com- 
plex service. 

(4)  To  give  special  instruction  where  youth,  inexperi- 
ence, unusual  methods  of  operation,  dangerous  work  out 
of  the  course  of  employment,  or  new  devices  in  ma- 
chinery, reasonably  require-  it. 

(5)  To  use  reasonable  or  ordinary  care  to  provide 
competent  co-employees  and  an  adequate  number  of 
them;  and  to  employ  those  only  who  are  competent. 

§  183b.  Servant's  duties.  —  The  servant  of  his  part 
engages : 

(1)  Faithfully  to  render  the  service  contemplated; 

(2)  That  he  is  competent  therefor ; 

(3  That  he  will  conform  to  all  reasonable  rules  and 
regulations ; 

(4)  That  he  will  use  reasonable  care  for  his  own  safety 
and  that  of  others; 

(5)  That  he  will  give  notice  of  defects  or  incompetency 
affecting  his  own  safety  and  the  safety  of  the  service ; 

(6)  That  he  will  assume  all  the  ordinary  risks  of  the 
service,  including  secret  defects  not  discoverable  by  rea- 
sonable care  of  the  master,  and  that  he  will  assume  the 
neglect  of  fellow  servants,  not  including  the  neglect  of 
the  master. 

§  183c.  Rationale  of  foregoing  rules.  —  The  rules  with 
respect  to  the  duty  of  the  master  are  usually  said  to  be 
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derived  from  the  duty  owing  by  the  owner  of  premises 
to  those  present  by  his  invitation,  as  are  those  engaged 
in  his  service ;  while  those  of  the  servant  are  said  to  grow 
out  of  the  relation  of  master  and  servant ;  and  the  fore- 
going mutual  stipulations  are  said  to  be  imported  by 
legal  implication  into  the  implied  contract  of  employ- 
ment and  service  on  account  of  their  inherent  reasonable- 
ness and  from  considerations  of  pubhc  policy. 

§  183d.  Master's  duties  non-delegable.  —  The  duties 
of  the  master  are  commonly  said  to  be  non-delegable, 
meaning  that  legal  responsibility  therefore  cannot  be 
shifted  by  the  master  from  himself  to  another  selected  to 
perform  such  duties.  Duties  indeed  never  can  be  shifted. 
The  expression  is  a  truism.  But  it  is  permissible  in  an 
exposition  of  the  relation  of  master  and  servant  because 
it  serves  to  impress  the  idea  of  the  character  and  con- 
tinuity of  the  master's  obligations.  It  means,  for  ex- 
ample, that  the  master  cannot  transfer  his  obligation  to 
use  due  care  to  provide  safe  machinery  to  one  whom  he 
selects  for  the  purpose  of  choosinig  the  machinery,  how- 
ever competent  he  may  be.  He  must  be  competent,  but 
the  master  remains  liable  for  his  exercise  of  care  in  each 
instance,  the  same  as  though,  being  himself  competent, 
he  were  personally  present  and  acting  directly  therein. 
In  like  manner  he  is  liable  both  for  the  competency  of 
one  vested  with  the  power  of  selecting  other  competent 
employees  and  for  the  exercise  by  him  of  due  care  in 
doing  so.  He,  in  effect,  guarantees  the  competency  and 
fidelity  of  his  representative  and  that  these  qualities  shall 
be  exercised  in  each  instance  with  reasonable  care;  he 
does  not,  however,  warrant  the  result,  as  that  the  ma- 
chinery shall  be  safe;  but  only  that  all  reasonable  pre- 
cautions have  been  used  to  see  that  it  is  so.  It  is  pre- 
cisely the  same  vsdth  regard  to  the  master's  duty  in  main- 
taining his  machinery  in  safe  condition  and  keeping  com- 
petent servants  in  his  employment.  However  originally 
safe  a  piece  of  machinery,  the  master  is  liable  for  injury 
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resulting  from  its  having  become  defective  from  being 
out  of  repair,  if  by  the  exercise  of  due,  reasonable  or 
ordinary  care  in  making  inspections  the  defective  condi- 
tion could  have  been  discovered  in  time  to  have  prevented 
the  injury.  And  so  in  case  of  an  employee  in  whose 
original  selection  due  care  has  been  exercised,  the  master 
will,  nevertheless,  be  liable  in  case  of  injury  resulting 
from  his  incompetency  subsequently  developed,  or  his 
unfitness  by  bad  habits,  if  by  the  exercise  of  reasonable 
or  ordinary  care  the  master  or  his  representative  could 
have  learned  of  such  incompetency  or  unfitness. 

§  184.  Master  does  not  insure  against  risks.  —  The 

master  is  not  bound  to  protect  his  servants,  at  all  hazards, 
against  defects  in  materials  or  instruments  used  in  his 
work,  nor  against  the  risks  and  perils  of  the  business. 
The  contract  of  employment  does  not  imply  an  absolute 
warranty  that  the  materials  and  instruments  furnished 
shall  be  sound  or  fit  for  the  purposes  to  which  they  are 
applied,*'  nor  that  the  servant  shall  not  be  exposed  to 
extraordinary  risks.*"    A  master  is  not  liable  to  his  ser- 

"  Armour  v.  Hahn,  111  U.  S.  313,  by  breaking  of  switch];  Indian- 
4  S.  Ct.  433  [projecting  timber  giv-  apolis,  etc.  R.  Co.  v.  Toy,  91  111.  474 
ing  way] ;  Devlin  v.  Smith,  89'  N.  Y.  [fireman  injured  by  explosion  of 
470';  Dillon  v.  Sixth  Ave.  R.  Co.,  97  boiler] ;  Richardson  v.  Cooper,  88 
Id.  627.  This  is  substantially  the  111.  270  [machine  which  had  pre- 
form in  which  the  doctrine  is  stated  viously  been  abundantly  sufficient, 
in  the  following  cases,  where  mas-  but  fell  out  of  repair,  unknown  to 
ters  were  held  not  liable  to  servants  master] ;  Brymer  v.  Southern  Pac. 
for  defects  in  materials,  etc.;  Or-  E.  Co.,  90  Cal.  496,  27  Pac.  371; 
mond  v.  Holland,  El.,  Bl.  &  El.  102;  Watts  v.  Hart,  7  Wash.  St.  178,  34 
Hard  v.  Vermont,  etc.  R.  Co.,  32  Vt.  Pac.  423,  771;  Memphis,  etc.  E.  Co. 
473;  Columbus,  etc.  E.  Co.  v.  Webb,  v.  Askew,  90  Ala.  5,  7  So.  823;  St. 
12  Ohio  St.  475;  Mad  River,  etc.  R.  Louis,  etc.  R.  Co.  v.  Jagerman,  59 
Co.  V.  Barber,  5  Id.  541;  Indian-  Ark.  98,  26  S.  W.  591;  Van  Winkle 
apolis,  etc.  E.  Co.  v.  Love,  10  Ind.  v.  Chicago,  etc.  R.  Co.,  93  Iowa,  509, 
554;  Murphy  v.  Crossan,  98  Pa.  St.  61  N.  W.  929. 

495;  Sykes  v.  Packer,  99  Id.  465  [in        «Eiley  v.  Baxendale,  6  Hurlst.  & 

construction  of  building,  plaintiflF,  a  N.  446;  Lasky  v.  Canadian  Pac.  E. 

rigger,   injured  by  falling  rafters];  Co.,  83  Me.  461,  22  Atl.  367;  Toledo, 

Ladd  v.  New  Bedford,  etc.  E.   Co.,  etc.  E.   Co.   v.   Conroy,  68  111.  567; 

119  Mass.  412    [roadmaster  injured  Illinois  Central  R.  Co.  v.  Philips,  49 
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vant  for  any  defects  in  the  materials  furnished  to  the 
latter  for  use  in  the  master's  service,  unless  he,  or  those 
entrusted  by  him  with  the  selection  or  inspection  of  such 
materials,  had  notice  of  such  defects  or  could  have  dis- 
covered them  by  the  use  of  ordinary  care  in  selection  or 
inspection,^"  and  negligently  omitted  to  warn  the  servant 

Id.   234;    Pittsburgh,   etc.   E.   Co.   v.  way    truck];     Seaver    v.    Boston    & 
Thompson,    56    Id.     138.      Compare  Maine   R.    Co.,    14   Gray,   466    [ear- 
also  Gibson  v.  Pacific  R.  Co.,  46  Mo.  penter    riding    from    work,    injured 
163;    Crown  v.   Orr,   140  N.  Y.  450,  by    breaking    of    axle,    and    lack    of 
35  N.  E.  648.     The  test  of  liability  safety   beams] ;    Gunter   v.    Granite- 
is  the  negligence  of  the  master,  not  ville  Mfg.  Co.,  15  S.  C.  443   [cotton 
the     danger     of     the     employment,  machinery].       So     held     where     the 
though    the    danger   of   the   employ-  origin  of  the  defect  did  not  appear 
ment    may    help    to    determine    the  (Warner  v.   Erie  R.   Co.,   39   N.   Y. 
ordinary   care   required   in   the   ease  468;   Ormond  v.  Holland,  El.,  Bl.  & 
(Knight  V.  Cooper,  36  W.  Va.  232,  El.   102;    Flynn  v.   Beebe,   98   Mass. 
14  S.  E.  999).  575;  Columbus,  etc.  R.  Co.  v.  Webb, 
»» Washington,   etc.   R.   Co.  v.   Mc-  12  Ohio  St.  475;   Hay  den  v.  Smith- 
Dade,  135  U.  S.  554,  10  S.  Ct.  1044;  ville  Mfg.   Co.,   29   Conn.   548;    Buz- 
Devlin  v.  Smith,  89  N.  Y.  470';  De-  zell  v.  Laconia  Mfg.  Co.,  48  Me.  113; 
GraflF  v.  N.  Y.  Central,  etc.  R.  Co.,  Priestley  v.   Fowler,   3  Mees.   &  W.. 
76   Id.    125    [defect   in   brake   chain,  1;  Armour  v.  Russell,  144  Fed.  614, 
not   discoverable   by   usual    means];  75  C.  C.  A.  416,  6  L.  R.  A.   (N.  S.) 
Hanrathy    v.    Northern    Central    R.  602     (1906);     City    of    Greeley    v. 
Co.,   46  Md.   280   [alleged   defect  in  Foster,    32    Colo.    292,    75    Pac.    351 
steam    hammer];    Allerton    Packing  (1904);  Charping  v.  Toxaway  Mills,, 
Co.  V.  Egan,  86  111.  253    [explosion  70  S.  C.  470,  50  S.  E.  186   (1905); 
of   steam   tank];    Nashville,   etc.   R.  Foreman  v.  Eagle  Rice  Mill  Co.,  117 
Co.  V.  Jones,  9  Heisk.  273  [explosion  La.  227,  41   So.  555    (1906);   Atchi- 
of  boiler] ;   Jones  v.  N.  Y.   Central,  son,   etc.    Bridge    Co.    v.   Miller,    71 
etc.  R.  Co.,  22  Hun,  284   [brakeman  Kans.    13,   »0   Pac.    18,    1   L.   R.   A. 
killed   by   breaking   of   a   ladder    on  (N.   S.)    682    (1905);   International,, 
freight  car] ;    Smoot  v.  Mobile,   etc.  etc.  Ry.  Co.  v.  Trump,  42  Tex.  App. 
R.    Co.,   67   Ala.    13    [brakeman   in-  536,  94  S.  W.  903,  lOO  Tex.  208,  97 
jured  while  coupling  cars,  by  reason  S.  W.  464   (1906)  ;  Miller  v.  Moran, 
of  a  broken  strap  which   supported  39    Wash.    631,    81    Pac.    1089,    109 
bumper] ;  Little  Rock,  etc.  R.  Co.  v.  Am.  St.  Rep.  917,  1  L.  R.  A.  (N.  S.) 
DuflFey,   35  Ark.   602    [trackman  in-  283     ( 1905 )  ;     Stewart    v.    Harman, 
jured   by   a   defective   spike   maul] ;  108  Md.  446,  70  Atl.  333,  20  L.  E.  A. 
Lake    Shore   R.    Co.   v.    McCormick,  (N.  S.)   228    (1908);   Coin  v.  Talge 
74   Ind.   440    [brakeman   injured  by  Lounge  Co.,  222  Mo.  488,  121  S.  W. 
catching    his    foot    in    switch    frog,  1,  25  L.  R.  A.  (N.  S.)   1179   (1909); 
while     coupling     cars] ;      Riley     v.  Norfolk,  etc.  Trac.  Co.  v.  Ellington, 
Baxendale,     6     Hurlst.     &    N.    446  108  Va.  245,  61  S.  E.  779,  17  L.  R. 
[porter  killed  at  a  station  by  a  rail-  A.    (N.    S.)    117    (1908).      See   the= 
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of  their  defects.  A  railroad  company  is,  therefore,  not 
prima  facie  liable  to  any  of  its  servants  for  defects  ^^  in 
its  rolling  stock,"  rails,'^-  ties,'^^  or  bridges,^*  even  vphere 
such  servant  is  not  employed  upon  the  particular  thing 
which  is  defective,  but  upon  work  wholly  unconnected 
therewith.^^  In  short,  the  master  does  not  insure  the 
safety  of  his  servants." 

§  184a.  Res  ipsa.  —  The  doctrine  of  res  ipsa  loquitur 
does  not  generally  apply  to  cases  such  as  noted  in  the 
preceding  section  in  favor  of  an  employee,  to  whom  the 
master's  duty  is  ordinary  care;  though,  from  the  same 
character  of  defect  it  would  apply  in  case  of  a  passenger 
to  whom  his  duty  is  for  all  practicable  care.  In  the  latter 
case  the  defect  is  prima  facie  evidence  of  the  want  of  the 

enormous  number  of  cases  collected  be   supported   upon   the    assumption 

in   26    Cyc,    p.    1102,   note    34,    and  that   no   negligence    in    selecting   or 

annotations  1911-1912.  inspecting     the     rails     was     proved 

"  Hard  v.  Vermont,  etc.  R.  Co.,  32  ( Compare  §  192 ) .     The  reasoning  in 

Vt.  473;    Mad  River,  etc.  E.   Co.  v.  the  latter  case  is  very  feeble;  and  it 

Barber,  5  Ohio  St.  541;   DeGraff  v.  is    practically    overruled    in    Toledo, 

N.  Y.  Central,  etc.  R.  Co.,  76  N.  Y.  etc.   R.    Co.   v.    Conroy,   68   III.    567. 

125.  Where  a  deduction  was  made  on  ac- 

°^  Indianapolis,  etc.  E.  Co.  v.  Love,  count  of  such  transaction,  from  the 

10    Ind.    554;     Colorado    R.    Co.    v.  wages    that    would    otherwise    have 

Ogden,  3  Colo.  499.  been  allowed,  it  was  held  that  ths 

^  Little  Rock,  etc.  R.  Co.  v.  Town-  servant    had    for    the    time    all    the 

send,  41  Ark.  382.  rights  of  other  passengers    (O'Don- 

"  Warner  v.  Erie  E.  Co.,  39  N.  Y.  nell  v.  Allegheny  Valley  R.  Co.,  59 

468,  rev'g  s.  c,  49  Barb.  558.  Pa.   St.   239).     The   opposite   ruling 

"  Where  the  plaintiff  was  em-  was  made  in  Vick  v.  N.  Y.  Central 
ployed  by  a  railroad  company  upon  E.  Co.,  96  N.  Y.  267.  The  question 
work  unconnected  with  its  trains  or  on  which  the  two  courts  differed 
tracks,  and  daily  passed  over  its  was  whether  the  contract  really 
road  free  of  charge,  to  and  from  his  amounted  to  payment  of  fare  by 
work,  and  the  train  carrying  him  the  servant,  or  whether  he  was  car- 
was  thrown  from  the  track,  in  con-  ried  free,  as  a  servant,  and  was  in 
sequence  of  some  rails  not  being  service,  while  traveling.  If  a,  ser- 
properly  joined  together,  it  was  held  vant  is  required  to  pay  any  fare 
that  the  company  was  not  liable  whatever,  on  his  way  to  work,  there 
(Seaver  v.  Boston  &  Maine  E.  Co.,  can  be  no  doubt  that  he  has  all  the 
14  Gray,  466;  Moss  v.  Johnson,  22  rights  of  a  passenger. 
111.  633).     These  decisions  can  only  "Needham    v.    Louisville,    etc.    R. 
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high  degree  of  care  required,  because  it  is  not  reasonable 
to  suppose  that  had  such  high  degree  of  care  been  exer- 
cised the  defect  would  have  existed ;  vrhile  it  is  not  prima 
facie  in  the  former,  because  it  is  not  unreasonable  to 
suppose  that  the  defect  could  have  existed  consistently 
with  ordinary  care.  In  the  United  States  Court  for 
Minnesota  it  has  been  said  that  the  rule  of  res  ipsa  never 
applies  in  favor  of  an  employee  in  an  action  against  his 
employer."  The  rule  thus  stated  is  unsound  and  in  con- 
flict vsdth  a  large  number  of  decisions.  It  is  supported  by 
decisions  in  a  few  of  the  Circuit  Courts  of  the  United 
States.''^  The  doctrine  of  res  ipsa  does  not  generally 
apply  in  actions  by  the  servant  against  the  master  for 
damages  on  account  of  negligence,  but  nevertheless  there 
are  many  cases  where  the  plaintiff,  though  a  servant,  is 
entitled  to  the  benefit  of  the  presumption  arising  from 
the  facts  as  where  the  accident  happened  under  such  cir- 
cumstances as  such  accidents  do  not  usually  happen  under 
when  the  master  discharges  the  duties  imposed  upon  him 
by  law;  and  the  courts  are  constantly  in  the  habit  of  so 
adjudging,  resting  generally  the  reasoning  of  the  case 
upon  the  statement  that  the  doctrine  is  not  dependent 
upon  contractual  relations  but  upon  physical  facts  and  the 
circumstances  of  the  particular  case.°°    It  is  sound  doc- 

Co.,    85    Ky.    423,    11    S.    W.    306;  Hun  (N.  Y.),  512)  ;  ice  company  em- 

Brymer  v.  Southern  Pacific  R.   Co.,  ployee    injured    by    fall    of    a    slide 

90   Cal.   426,   27   Pac.   371;    Colorado  because     of     insufficiently     fastened 

R.  Co.  V.  Ogden,  3  Colo.  499.  braces     and     its     poor     construction 

"Northern  Pac.  Ry.  Co.  v.  Dixon,  (pinck   v.   Des   Moines   Ice    Co.,    84 

139  Fed.  737   (1905).  la.   321,   51   N.   W.    155);    employee 

■«  Chicago,  etc.  Ry.  Co.  v.  O'Brien,  injured    while    loading    vessel    with 

132    Fed.    593,    67    C.    C.    A.    421  ^^^^    ^^    ^^^^^^^    ^^    ^^^^    ^^^^^ 

(1905);  Shandrew  Y.  Chicago  etc.  „,ed  which  it  was  the  duty  of  others 
Ry.  Co.,   142   Fed.   320,  73   C.   C.  A.  ,    .      ■  x     ,r> 

■'  „,      ,r     .         ^xT,       r^  not    so    engaged    to    inspect    (Ocean 

430    (1906);   Mexican  Cent.  Ry.  Co.  ^ J-  /'  ' 

V.  Townsend,  114  Fed.  739,  52  C.  C.  Steamship  Co.  v.  Matthews,  86  Ga. 

A    369    (1902)  ^^^'  ^^  So.  632);  see  also  Meier  v. 

'»» Where   an  object  fell   upon  the  Morgan,  82  Wis.  289,  52  N.  W.  Rep. 

servant  while  at  work  on  the  mas-  174    (1892);   McCauley  v.  Norcross, 

ter's    premises    (Ford   v.   Lyons,    44  155  Mass.  584,  30  N.  E.  464  (1892); 
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trine  that  it  does  not  so  apply  in  cases  where  the  acci- 
dent is  due  to  the  mere  fact  that  an  appliance  proves  to 
be  defective.""  Moreover,  in  those  States  where  the  com- 
mon-law rule  exempting  the  master  from  liability  on  ac- 
count of  the  negligence  of  fellow-servants  in  the  same 
common  employment  has  been  abolished  in  toto  or  in  par- 
ticular employments,  as  in  the  railway  service,  collisions 
and  other  accidents  reasonably  to  be  attributed  to  the 
negligence  of  a  fellow  servant  may  now  give  rise  to  the 
presumption  of  negligence  on  the  part  of  the  master. 


Faerber  v.  T.  B.  Scott  Lbr.  Co.,  86 
Wis.  226,  56  N.  W.  745  (1893); 
Texas  &  Pac.  Ey.  Co.  v.  Crow,  3 
Tex.  App.  266,  22  S.  W.  928  (1898)  ; 
Williams  v.  New  York,  etc.  Ry.  Co., 

2  Misc.  (N.  Y.)  30,  29  N.  Y.  St. 
Rep.  568,  21  N.  Y.  Supp.  259; 
Byrne  v.  Brooklyn  City  R.  Co.,  6 
Misc.  (N.  Y.)  441,  58  N.  Y.  St. 
Rep.  577,  27  N.  Y.  Supp.  126,  affd, 
145  N.  Y.  619,  40  N.  E.  163  (1895)  ; 
Thompson  on  Negligence,  3883. 
For  an  instructive  collection  and 
arrangement  of  decisions,  pro  and 
con,  on  this  subject  the  reader  is 
referred  to  White  on  Personal  In- 
juries on  Railroads,  §§  117  to  120 
and  notes.  See  Missouri,  etc.  Ry. 
Co.  V.  Foreman,  174  Fed.  377,  98 
C.  C.  A.  281  (1909);  Williams  v. 
Anniston  Elec.  Co.,  51  So.  (Ala.) 
385  ( 190i9i)  ;  Texas,  etc.  Coal  Co.  v. 
Kowsikowsiki,  118  S.  W.  (Tex. 
App.)    829,  rev'd,  125  S.  W.    (Sup.) 

3  (1910);  Galveston,  etc.  Ry.  Co.  v. 
Senn,  125  S.  W.  (Tex.  App.)  322 
( 1910)  ;  Ashcraft  v.  Davenport 
Locomotive  Wks.,  126  N.  W.  (la.) 
1111  (1910);  Alabama,  etc.  Ry.  Co. 
V.  Groome,  52  So.  (Miss.)  708 
(l^rO),  (the  maxim  of  res  ipsa 
applies  in  actions  by  the  servant 
against  the  master,  subject  to  such 


modiiications  as  result  from  the 
rules  peculiar  to  the  relationship)  ; 
Gibler  v.  Quincy,  etc.  Ry.  Co.,  128 
S.  W.  (Mo.  App.)  791  (1910); 
Anderson  v.  St.  Louis,  etc.  Ry.  Co., 
130  S.  W.  (Mo.  App.)  82  (1910); 
Graaf  v.  Vulcan  Iron  Wks.,  109 
Pac.  (Wash.)  1016  (1910');  Mid- 
land Valley  Ry.  Co.  v.  Fulgham,  181 
Fed.  (C.  C.  A.)  91  (1910),  rev'g 
judgment,  167  Fed.  660;  Scott  v. 
Nauss,  141  App.  Div.  225,  126  N.  Y. 
Supp.  17  (1910),  (doctrine  does  not 
apply  to  case  of  injury  to  employee 
by  fall  of  an  elevator  since  it  may 
not  have  been  caused  by  structural 
defect  but  by  improper  operation  of 
a  fellow  servant)  ;  Schlappendorf  v. 
American  Ry.  Traffic  Co.,  142  App. 
Div.  554,  127  N.  Y.  Supp.  44  (1911), 
(generally  does  not  apply  in  actions 
by  servant  against  master).  But 
see  Kain  v.  Roebling  (3onstr.  Co., 
129  N.  Y.  Supp.  151  (1911)  ;  Stephen 
V.  Duflfy,  142  111.  App.  219,  aff'd,  86 
N.  E.  10S2  (1909);  Henson  v. 
Lehigh  Valley  Ry.  Co.,  122  App. 
Div.  160,  106  N.  Y.  Supp.  602,  rev'd, 
194  N.  Y.  205,  87  N.  E.  85,  19  L.  R. 
A.  (N.  S.)  790  (1909);  Van  In- 
wegan  v.  Erie  Ry.  Co.,  194  N.  Y. 
534,  87  N.  E.  1128  (1909). 
"Bowen  v.  Chicago,  etc.  Ey.  Co.,, 
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[§  185 


In  siicli  cases  it  has  been  said  that  ' '  the  mere  proof  of  a 
collision  would  raise  the  presumption,  in  the  absence  of 
other  explanation,  that  the  injury  was  due  to  a  breach  of 
duty  owing  to  the  plaintiff  and  his  right  to  recover  would 
be  the  same  as  if  he  had  been  a  passenger. ' '  "^ 


§  185.*  Master   liable   for   his   own   negligence.  —  A 

master  is   liable   to  his  servants,  as  much  as  to   any 
one  else,  for  his  own  negligence.^^    Therefore  a  servant 


85  Mo.  268,  8  S.  W.  230  (1887); 
Huflf  V.  Austin,  46  Ohio  St.  386,  21 
N.  E.  864,  15  Am.  St.  Rep.  613 
(1889);  \Yormell  v.  Maine  Cent. 
Ry.  Co.,  79  Me.  397,  10  Atl.  49,  1 
Am.  St.  Rep.  321  (1889);  Quincy 
Min.  Co.  V.  Kitts,  42  Mich.  41,  3 
N.  W.  240  ( 1880)  ;  Baltimore  Eleva- 
tor Co.  V.  Neal,  65  Md.  438,  5  Atl. 
338  (1886);  Grant  v.  Ry.  Co.,  133 
K  Y.  659,  31  N.  E.  230  (1892); 
Whitcomb  v.  Detroit  Elec.  Ry.  Co., 
125  Mich.  572,  84  N.  W.  1072 
(1900);  Higgins  v.  Fannin,  195  Pa. 
599,  46  Atl.  102  ( 190O)  ;  Cincinnati, 
etc.  Ry.  Co.  v.  Coolv'a  Admr.,  24  Ky. 
Law  Rep.  2152,  73  S.  W.  765  ( 1903)  ; 
Ouilette  v.  Overman  Wheel  Co.,  163 
Mass.  305,  38  N.  E.  511  (1894); 
Chicago,  etc.  Ry.  Co.  v.  Kellogg,  55 


Neb.  748,  76  N.  W.  462  (1898); 
Brownsfield  v.  Chicago  Ry.  Co.,  107 
la.  254,  77  N.  W.  1038  (1899); 
Texas,  etc.  Ry.  Co.  v.  Barrett,  166 
U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed. 
1136  (1897);  Patton  v.  Texas,  etc. 
Ry.  Co.,  179  U.  S.  658,  21  Sup.  Ct. 
275,  45  L.  Ed.  361   (1900'). 

°^  White  on  Personal  Injuries  on 
Railroads,  171;  Schuler  v.  Omaha, 
etc.  Ry.  Co.,  87  Mo.  App.  624; 
Stubbs  V.  Kansas  City,  etc.  Ry.  Co., 
85  Mo.  App.  192;  Lee  v.  St.  Louis, 
etc.  Ry.  Co.,  112  Mo.  App.  372,  87 
S.  W.  12   (1905). 

"=  Hough  V.  Texas,  etc.  R.  Co.,  100 
U.  S.  213;  Brydon  v.  Stewart,  2 
Macq.  H.  L.  30;  Johnson  v.  Bruner, 
61  Pa.  St..  58;  Leonard  v.  Collins,  70 
N.  Y.  90;   Booth  v.  Boston,  etc.  R. 


*  Original  number  187. 

(Sections  185,  185a,  186  and 
186a  are  transposed  to  conform 
to  a  change  in  the  order  of  treat- 
ment, by  which  the  duties  of  the 
master  are  presented  before  the  dis- 
cussion of  rislcs  assumed  by  the  ser- 
vant. The  change  in  the  order  of 
arrangement  is  made  that  the  dis- 
cussion of  assumed  risks  by  the  ser- 
vant, ordinary  and  extraordinary, 
may  be  presented  consecutively,  and 
because  assumed  extraordinary  risks' 
arising   generally   from   a   condition 


brought  about  by  the  failure  of  the 
defendant  to  maintain  places  of 
work  and  instrumentalities  in  a  rea- 
sonably safe  condition,  can  best  be 
considered  after  ascertaining  w'hat 
the  master's  duties  are.  Original 
§  185  becomes  207e,  185a  becomes 
207f,  185b  becomes  20i7g,  186  be- 
comes 207h,  and  186a  becomes  207i, 
187  becomes  185,  188  becomes  186, 
189  becomes  187,  190  becomes  188, 
191  becomes  189,  192  becomes  190, 
193  becomes  191,  194  becomes  192, 
194a  becomes   193.) 


§  185] 
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can  recover  for  any  injury  caused  by  tlie  personal  negli- 
gence of  the  master,  as,  for  example,  by  a  defect  in  a 
tiling  made  under  his  direct  supervision,"^  or  by  the  fall 
of  a  heavy  substance  down  a  pit  which  the  master  was 
personally  guarding, ''^  or  by  the  fall  of  an  elevator  which 
the  master  was  personally  operating,''^  or  by  a  defect  in 
the  work  of  a  contractor,  resulting  from  the  master's 
interference."^  The  negligence  of  any  member  of  a  part- 
nership, in  conducting  the  partnership  business,  is,  of 
course,  for  the  purposes  of  a  civil  liability,  attributed  to 
every  other  partner."^  As  in  every  other  case,  the  master 
is  not  liable,  on  the  ground  of  his  personal  negligence, 
for  any  injury  of  which  his  negligence  was  not  the  proxi- 
mate cause."* 


Co.,  73  Id.  38 ;  and  many  other  cases 
cited  under  §  207f,  note.  To  war- 
rant a  recovery  against  the  master, 
for  an  act  of  negligence  on  his  part, 
the  act  complained  of  must  be 
pleaded  as  the  cause  of  action;  to 
permit  a  recovery  upon  an  act  not 
pleaded,  but  incidentally  revealed, 
would  be  obviously  unfair  (Georgia, 
etc.  E.  Co.  V.  Oaks,  52  Ga.  410i).  A 
complaint  against  a  corporation, 
alleging  "the  defendant's  negli- 
gence," may  properly  be  construed 
as  charging  defendant  with  personal 
negligences  (Fifield  v.  Northern  R. 
Co.,  42  N.  H.  225;  Harrison  v.  Cen- 
tral R.  Co.,  31  N.  J.  Law,  293; 
McKinney  v.  Irish  Northw.  R.  Co., 
Irisli  R.  2  C.  L.  60O). 

"*  Weems  v.  Mathieson,  4  Macq. 
H.  L.  215;  Roberts  v.  Smith,  2 
Hurlst.  &  N.  213  [scaffold]. 

"The  plaintiff,  a  servant  of  two 
partners,  was  at  work  at  the  bottom 
of  a  coal  shaft.  The  mouth  of  the 
shaft  being  carelessly  guarded  by 
one  partner,  a  piece  of  iron  fell 
down  the  shaft  and  injured  the 
plaintiff.     Held,  that  such  paratner 


was  liable,  on  the  ground  of  his  per- 
sonal negligence,  and  that  the  other 
partner  was  liable  merely  as  such 
(Ashworth  v.  Stanwix,  3  El.  &  El. 
701;  approved,  Mellors  v.  Shaw,  1 
Best  &  S.  437;  s.  p.,  Daley  v. 
Sehaaf,  28  Hun,  314;  Rickhoff  v. 
Heckman,  54  Hun,  637,  7  N.  Y. 
Supp,  471;  Moran  v.  Harris,  63 
Iowa,  390). 

""Lorentz  v.  Robinson,  61  Md.  64. 

°°  The  building  was  constructed  by 
a  contractor,  and  ■  defendants  re- 
served no  control  over  the  erection, 
but  told  the  builder  that  they 
guessed  "  single  top  plates "  would 
do.  Defendants  knew  the  number 
of  tiebeams  in  the  section  which 
fell.  Held,  that  the  jury  were  justi- 
fied in  saying  that  defendants  were 
responsible  for  any  weakness  result- 
ing from  the  single  top  plate  and 
insufficient  tiebeams  when  they 
set  plaintiff  at  work  (Meier  v.  Mor- 
gan, 82  Wis.  289,  52  N.  W.  174). 

"Ashworth  v.  Stanwix,  3  El.  & 
El.  701. 

■*  Evansville,  etc.  R.  Co.  v.  Tohill 
(Ind.),   41   N.   E.   700.     A  railroad 
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§  186.*  Concurrent  negligence.  —  Where  an  injury  to 
a  servant  is  proximately  caused  "^  in  part  by  an  act  or 
omission  for  which  the  master  is  responsible,  and  in  part 
by  one  for  which  he  is  not  responsible,  the  master  is  liable 
for  all  the  damage,  in  conformity  to  the  general  rule  as  to 
several  contributory  wrongdoers.'"  Therefore,  it  is  no 
defence  for  a  master,  by  whose  personal  negligence,"  or 
by  the  negligence  of  whose  vice-principal,'^  a  servant  has 
suffered  damage,  to  prove  that  the  negligence  of  a  fellow 
servant   in   common   employment,'^   or   the   fault   of   a 

company    is    liable    for    a    defective  Va.  205,   17   S.  E.   884   [fellow  ser- 

roadbed,  only  where  such  defect  was  vants  in  fault]. 

such  as  might  have  been  expected  to  "  Grand    Trunk    R.    Co.    v.    Cum- 

result    in    such    an    injury.       (Mc-  mings,  106  U.  S.  TOOi;  Northwestern 

Gowan   v.    Chicago,   etc.   R.    Co.,   91  Fuel  Co.  v.  Danielson,  57  Fed.  9a5, 

Wis.  147,  64  N.  W.  891).  6   C.  C.  A.   636;    Louisville,  etc.  R. 

°°Not  otherwise   (Kevern  v.  Provi-  Co.   v.   Kenley,   92   Tenn.   207;   New 

dence  Min.  Co.,  70  Cal.  392,  11  Pac.  Jersey,  etc.  R.  Co.  v.  Young,  1  U.  S. 

740';  Steinke  v.  Diamond  Match  Co.,  App.    96,   49   Fed.    723;    Coppins   v. 

87  Wis.  477,  58  N.  W.  842).  N.  Y.  Central  R.  Co.,  122  N.  Y.  557, 

"See    §    65,    ante,    where    many  25  N.  E.  915;  Lilly  v.  N.  Y.  Central 

cases    are    cited,    also    §    122,    amte,  R.  Co.,  107  N.  Y.  566,  14  N.  E.  503 

and  note.  [defective      brakes] ;      Morrisey     v. 

"Cayzer  v.  Taylor,  10  Gray,  274;  Hughes,    65    Vt.    553,    27    Atl.    205; 

Elmer    v.    Locke,    135    Mass.    575;  Richmond,    etc.    R.    Co.    v.    George, 

Boyce   v.    Fitzpatrick,   80   Ind.    526.  88  Va.  223,  13  S.  E.  429  [broken  car 

"Grand  Trunk  R.  Co.  v.  Cum-  bumper];  Norfolk,  etc.  R.  Co.  v. 
mings,  106  U.  S.  700;  Flike  v.  Bos-  Nuckols,  91  Va.  193,  21  S.  E.  342; 
ton,  etc.  R.  Co.,  53  N.  Y.  549;  Bean  v.  Western  N.  C.  E.  Co.,  107 
Booth  V.  Boston,  etc.  R.  Co.,  73  Id.  N.  C.  731,  12  S.  E.  60O;  Louisville, 
38;  Paulmier  v.  Erie  R.  Co.,  34  etc.  R.  Co.  v.  Kenley,  92  Tenn.  207, 
N.  J.  Law,  151;  Stetler  v.  Chicago,  21  S.  W.  326  [defect  in  car;  neg- 
ate. R.  Co.,  46  Wis.  497;  s.  c,  again,  ligent  engineer] ;  Gulf,  etc.  E.  Co.  v. 
49  Wis.  609;  Pittsburgh,  etc.  R.  Co.  Kizziah,  86  Tex.  81,  23  S.  W.  578 
V.  Henderson,  37  Ohio  St.  549  [im-  [machinery] ;  St.  Louis,  etc.  R.  Co. 
mediate  cause  of  injury,  negligence  v.  MeClain,  80  Tex.  85,  15  S.  W. 
of  a  fellow  servant] ;  Cone  v.  Dela-  789 ;  Louisville,  etc.  R.  Co.  v.  Ber- 
ware,  etc.  R.  Co.,  81  N.  Y.  206  key,  136  Ind.  181,  35  N.  E.  3 
[defective  engine;  fellow  servant  in  [coupling] ;  Island  Coal  Co.  v.  Risher 
fault];  Towns  v.  Railroad  Co.,  37  (Ind.  App.),  40  N.  E.  158  [roof  of 
La.  Ann.  630;  Norfolk,  etc.  R.  Co.  v.  mine];  Rogers  v.  Leyden,  127  Ind. 
Phelps,  90  Va.  665,  19  S.  E.  652;  50^  26  N.  E.  210  [same];  Pullman 
Norfolk,  etc.   R.   Co.  v.  Thomas,   90  Car   Co.  v.  Laack,   143   111.   242,   32 

'Original  number  §  188. 
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N.  E.  285  [appliances];  Town  v.  etc.  Ey.  Co.,  66  S.  C.  302,  44  S.  E. 
Michigan  Cent.  R.  Co.,  84  Mich.  214,  943  (1903)  ;  Texas,  etc.  Ry.  Co.  v. 
47  N.  W.  665  [open  switch;  no  Eberhart,  40  S.  W.  106O,  afif'd,  91 
lights];  Hunn  v.  Michigan  Cent.  R.  Tex.  321,  43  S.  W.  510  (1897);  Ray 
Co.,  78  Mich.  513,  44  K.  W.  502;  v.  Pecos,  etc.  Ry.  Co.,  40  Tex.  App. 
Sherman  v.  Menominee  Lumber  Co.,  99,  88  S.  W.  466  (1905);  Merrill 
72  Wis.  122,  39  N.  W.  365 ;  Craven  v.  Oregon,  etc.  Ry.  Co.,  29  Utah,  204, 
V.  Smith,  89'  Wis.  IIO,  61  N.  W.  81  Pac.  85,  110  Am.  St.  Rep.  695 
317;  Co-yvan  v.  Chicago,  etc.  R.  Co.,  (1905);  Norfolk,  etc.  Ry.  Co.  v. 
80  Wis.  284,  50  N.  W.  180  [brake  Phillips'  Admx.,  100  Va.  362,  41 
rod];  Delude  v.  St.  Paul  R.  Co.,  S.  E.  726  (1902);  Conine  v.  Olym- 
65  Minn.  63,  5.6  N.  W.  461;  Franklin  pic  Log.  Co.,  42  Wash.  50',  84  Pac. 
V.  Winona,  etc.  R.  Co.,  37  Minn.  407  (1906);  Howard  v.  Beldenville 
409,  34  N.  W.  898;  Browning  v.  Lbr.  Co.,  129  Wis.  98,  108  N.  W. 
Wabash  R.  Co.,  124  Mo.  55,  27  S.  48  (190i6);  Chicago,  etc.  Trae.  Co. 
W.  644;  Deweese  v.  Meramec  Iron  v.  Sawusch,  218  111.  130,  75  N.  E. 
Co.,  128  Mo.  423,  31  S.  W.  110-;  797,  aff'g  119  111.  App.  349,  1  L. 
The  Anohovia,  120  Fed.  1017,  R.  A.  (N.  S.)  670  (1905),  (concur- 
50  C.  C.  A.  452  (1903)  ;  Tanner  v.  rent  negligence  of  vice  principal  and 
Harper,  32  Colo.  156,  75  Pac.  404  fellow  servant);  Tex:as,  etc.  Ry.  Co. 
(1904);  Hansel-Elcock,  etc.  Co.  v.  v.  Pelfrey,  36  Tex.  App.  501,  80 
Clark,  214  111.  399,  73  N.  E.  787,  S.  W.  1(5-36  (1904);  Illinois  Steel 
aff'g,  115  111.  App.  209  (1905);  Co.  v.  Sitar,  199  111.  116,  64  N.  E. 
Eureka  Block,  etc.  Co.  v.  Wells,  29  984  (1902);  Hamann  v.  Milwaukee 
Ind.  App.  1,  61  N.  E.  236,  94  Am.  Bridge  Co.,  127  Wis.  550,  106  N.  W. 
St.  Rep.  259  (1901);  Gordon  v.  1081  (1906).  Cudahy  Pckg.  Co.  v. 
Chicago,  etc.  Ry.  Co.,  129  la.  747,  Anthes,  117  Fed.  118,  54  C.  C.  A. 
10-6  N.  W.  177  (1906);  Schwarzs-  504  (1902),  (concurrence  of  defects 
child,  etc.  v.  Drysdale,  69  Kans.  and  negligence  of  fellow  servant)  ; 
119,  76  Pac.  441  (1904);  Fuller  v.  Pennsylvania,  etc.  Ry.  Co.  v.  Jones, 
Tremont  Lbr.  Co.,  114  La.  266,  38  123  Fed.  753,  59  C.  C.  A.  87  (1902)  ; 
So.  164,  108  Am.  St.  Rep.  348  Shugart  v.  Atlanta,  etc.  Ry.  Co.,  133 
(1905);  Loekwood  v.  Tennant,  137  Fed.  505,  66  C.  C.  A.  379  (1904); 
Mich.  305,  100  N.  W.  5i62  (1904);  Maupin  v.  Texas,  etc.  Ry.  Co.,  40 
Thomas  v.  Smith,  90  Minn.  379,  97  C.  C.  A.  234,  99  Fed.  49  ( 1900')  ; 
S.  W.  621,  6  L.  R.  A.  (N.  S.)  212  The  Luckenbach,  144  Fed.  940,  154 
N.  W.  141  (1908);  Root  v.  Kansas  Fed.  1004,  83  C.  C.  A.  678  (1907); 
City,  etc.  Ry.  Co.,  195  Mo.  348,  92  Kennedy  v.  Grace,  92  Fed.  116 
(1906);  Sirois  v.  Henry,  73  N.  H.  (1899');  Jensen  v.  The  Joseph 
148,  59  Atl.  936  (1905);  Cole  v.  Thomas,  81  Fed.  578  (1897).  Mexi- 
Warren  Mfg.  Co.,  63  N.  J.  L.  626,  can,  etc.  Ry.  Co.  v.  Glover,  107  Fed. 
44  Atl.  647  (1899);  Auld  v.  Man-  356,  46  C.  C.  A.  334  (1901),  (injury 
hattan  Life  Ins.  Co.,  165  N.  Y.  610,  concurrently  caused  by  negligent 
58  N.  E.  1085,  aff'g,  34  App.  Div.  methods,  rules,  etc.,  and  fellow  ser- 
491,  54  N.  Y.  Supp.  222  (1900);  vant)  ;  Ryon  v.  Delaware,  etc.  Ry. 
Kremer  v.  New  York  Edison  Co.,  Co.,  114  App.  Div.  268,  99  N.  Y. 
102  App.  Div.  433,  92  N.  Y.  Supp.  Supp.  794,  aff'd,  188  N.  Y.  559-,  80 
883,  aff'd,  186  N.  Y.  557,  79  N.  E.  N.  E.  II19  (1907).  "If  the  negli- 
1109    (1906);    Bodie   v.    Charleston,    gence  of  the  master  in  failing  to  pro- 


449  LIABILITY    OF    MASTEKS    TO    SERVANTS. 

stranger/*  contributed  to  the  injury. 


[§  187 


§  187.*  Degree  of  care  required  of  master.  —  The  mas- 
ter is  bound  to  use  ordinary  care,  diligence  and  skill  for 
the  purpose  of  protecting  his  servants  from  encountering 
unnecessary  risks  in  his  service ; ''  but  he  is  not  bound  to 
use  any  higher  degree  of  care.'"    A  railroad  company,  for 


vide  and  maintain  a  safe  place  to 
work  contributed  to  the  injury  re- 
ceived by  the  plaintiff  the  master 
would  be  liable,  notwithstanding  the 
concurring  negligence  of  those  per- 
forming the  work  (Grand  Trunk  E. 
Co.  V.  Cummings,  106  U.  S.  700'; 
Deserant  v.  Cerrillos  Coal  R.  Co., 
178  U.  S.  409,  420,  and  cases  there 
cited,"  Kreigh  v.  Westinghouse,  214 
U.  S.  257   (1909). 

"  Toomey  v.  Donovan,  158  Mass. 
232,  33  N.  E.  396  [independent  con- 
tractor]. 

"Hough  V.  Texas,  etc.  R.  Co.,  lOO 
U.  S.  213;  Baltimore,  etc.  R.  Co.  v. 
Rowan,  104  Ind.  88;  Tissue  v.  Balti- 
more, etc.  R.  Co.,  112  Pa.  St.  91; 
Noyes  v.  Smith,  28  Vt.  59;  Ryan  v. 
Fowler,  24  N.  Y.  410;  see  Paterson 
V.  Wallace,  1  Macq.  748.  A  doubt 
as  to  the  existence  of  this  obligation 
was  expressed  in  Seaver  v.  Boston  & 
Maine  R.  Co.,  14  Gray,  466.  But  the 
opinions  of  Massachusetts  courts, 
on  questions  like  these,  down  to  a 
recent  period,  were  greatly  biased 
by  undue  sympathy  with  corporate 
interests,  and  should  be  cautiously 
scrutinized. 

It  has  been  held  by  the  Supreme 
Court  of  the  United  States :  ( 1 )  It 
is  the  duty  of  the  master  to  use  rea- 
sonable diligence  to  provide  a  safe 
place  for  the  men  in  his  employ  to 
work;  (2)  that  the  employee  is  not 
obliged  to  examine  into  the  employ- 


er's method  of  transacting  his  busi- 
ness that  may  render  the  place  un- 
safe, but  may  assume,  in  the  absence 
of  notice,  that  reasonable  care  will 
be  used;  (3)  that  while  the  master 
cannot  delegate  this  duty  to  an- 
other and  escape  liability,  yet  he  is 
not  responsible  for  the  place  of  work 
becoming  unsafe  through  the  negli- 
gence of  fellow  servants  in  the  man- 
ner of  carrying  on  the  work,  if  he 
has  discharged  his  primary  duty, 
nor  is  he  obliged  to  keep  the  place 
safe  at  every  moment,  so  far  as  such 
safety  depends  on  the  due  perform- 
ance of  the  work  by  the  servant  and 
his  fellow  workmen;  (4)  but  the 
duty  is  a  continuing  one,  and  is 
discharged  only  when  the  master 
furnished  and  maintains  a  place  of 
that  character.  The  court  says,  "As 
late  as  Sante  Fe  &  P.  R.  Co.  v. 
Holmes,  202  U.  S.  438,  50'  L.  Ed. 
1904,  26  S.  Ct.  676,  it  was 
declared  '  The  duty  is  a  continuing 
one  and  must  be  exercised  whenever 
circumstances  demand  it.'  (5) 
There  is  no  reason  why  an  employee 
should  be  exposed  to  dangers  unnec- 
essary to  the  proper  operation  of  the 
business  of  his  employer "  ( Kreigh 
V.  Westinghouse,  etc.  Co.,  214  U.  S. 
249    (1909). 

"In  an  action  by  a  servant  for  in- 
juries sustained  by  reason  of  dan- 
gerous machinery  furnished  by  the 
master,  an  instruction  that  "  defend- 
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example,  although  bound  to  use  the  utmost  care  and  dili- 
gence for  the  protection  of  its  passengers  from  injury, 
owes  no  such  duty  to  its  own  servants,  although  they  may 
be  exposed  to  the  same  perils."    Ordinary  care,  however, 


ant  was  not  a  guarantor  of  the 
safety  of  its  machinery,  and  was 
only  bound  to  use  ordinary  care  and 
prudence  in  the  selection  and  ar- 
rangement thereof,  and  had  a  right 
to  use  and  employ  such  as  the  ex- 
perience of  trade  and  manufacture 
sanctioned  as  reasonably  safe,"  is 
not  erroneous  (Washington,  etc.  R. 
Co.  V.  McDade,  135  U.  S.  554,  10 
S.  Ct.  1044).  Such  is  the  rule  in 
'New  York  (Probst  v.  Delamater, 
lOO  N.  Y.  266;  Burke  v.  Witherbee, 
98  Id.  562;  Leonard  v.  Collins,  70 
Id.  90  [excavating  overhanging  bank 
of  earth] ;  Devlin  v.  Smith,  89  Id. 
470)  ;  Pennsylvania  (Payne  v. 
Reese,  100  Pa.  St.  301 )  ;  Massachu- 
setts (Ladd  V.  New  Bedford,  etc.  R. 
Co.,  119  Mass.  412)  ;  Vermont 
(Hard  v.  Vermont,  etc.  R.  Co.,  32 
Vt.  473;  Noyes  v.  Smith,  28  Id.  59)  ; 
Indiana  (Louisville,  etc.  R.  Co.  v. 
Orr,  84  Ind.  50  [crab  for  hoisting 
timbers,  which  had  nothing  to  pre- 
vent it  from  flying  out  of  gear] )  ; 
Missouri  (McMillan  v.  Union  Brick 
Co.,  6  Mo.  App.  434;  Aldridge  v. 
Midland,  etc.  Furnace  Co.,  78  Mo. 
559  [excavating  overhanging  earth 
bank] )  ;  Iowa  ( Cooper  v.  Central  R. 
Co.,  44  la.  134);  Minnesota  (Gates 
V.  Southern  Minn.  R.  Co.,  28  Minn, 
no.)  ;  Kansas  (Atchison,  etc.  R.  Co. 
V.  Winston,  56  Kans.  456,  43  Pac. 
777);  California  (Rodgers  v.  Cen- 
tral Pac.  R.  Co.,  67  Cal.  607,  8  Pac. 
377;  Civil  Code,  §  1971);  South 
Carolina  (Ex  parte  Johnson,  19 
S.  C.  492;  Sanders  v.  Etiwan  Phos- 
phate Co.,  Id.  510)  ;  Alaiama 
(Smoot  V.  Mobile,  etc.  R.  Co.,  67 
Ala.   13);    Texas    (Missouri  Pac.  R. 


Co.  V.  Lyde,  57  Tex.  506).  Threats, 
which  had'  not  been  communicated 
to  the  mine  owners,  did  not  require 
the  duty  of  special  diligence  to 
guard  against  fire;  and  their  failure 
to  use  such  diligence  did  not  render 
them  liable  for  the  death  of  a  miner 
through  incendiarism  (Coal  Creek 
Min.  Co.  V.  Davis,  90  Tenn.  711,  18 
S.  W.  387).  Where  it  was  not  cus- 
tomary for  a  switch  engine,  run- 
ning through  the  company's  yard,  to 
ring  or  whistle,  omission  to  do  so 
is  not  negligence,  so  far  as  em- 
ployees are  concerned  (Galvin  v. 
Old  Colony  R.  Co.,  162  Mass.  533, 
39  N.  E.  186). 

"  See  railroad  cases  in  last  pre- 
vious note,  and  many  cases  cited  un- 
der §§  192,  19'5.  A  railroad  com- 
pany need  exercise  ordinary  care 
and  diligence,  and  only  such,  in  fur- 
nishing its  employees  reasonably 
safe  machinery  and  appliances 
(Atchison,  etc.  R.  Co.  v.  Wagner,  33 
Kans.  660,  7  Pac.  204;  Kansas  City, 
etc.  R.  Co.  v.  Ryan,  52  Kans.  637, 
35  Pac.  292;  Gulf,  etc.  R.  Co.  v. 
Wells,  81  Tex.  685,  17  S.  W.  511; 
Nutt  V.  Southern  Pac.  R.  Co.,  25  Ore. 
291,  35  Pac.  653).  So  as  to  tracks 
(Williams  v.  St.  Louis,  etc.  R.  Co., 
119  Mo.  316,  24  S.  W.  782;  St. 
Louis,  etc.  R.  Co.  v.  Weaver,  35 
Kans.  412,  11  Pac.  408;  Inter- 
national, etc.  R.  Co.  V.  Bell,  75  Tex. 
50,  12  S.  W.  321).  An  instruction 
"  that  a  railway  company  owes  the 
duty  to  its  employees  to  do  all  that 
human  care,  vigilance  and  fore- 
sight can  do,  consistently  with  the 
practical  operation  of  its  road,  in 
providing     a     safe     road,     roadbed. 
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means  such  as  is  commensurate  with  the  perils  of  the 

situation ; "  and  it  requires  that,  in  all  occupations  at- 
tended with  great  and  unusual  danger,  all  appliances 
readily  attainable,  known  to  science,  should  be  used  for 
the  prevention  of  accidents.'^    This  rule,  affirmed  by  our 

track,  ties  and  rails,  and  to  keep  the  Oregcm,    etc.    Nav.    Ct».,    40    Wash, 

same  in  repair,''  is  erroneous    (Chi-  lOB,   82   Pac.    170    (1906).     Master 

cago,   etc.   E.   Co.   v.   Kerr,    148   111.  not    bound    to   furnish    the    newest, 

605,  35  N.  E.  1117).     Where  a  rail-  safest  or  best  (Washington,  etc.  Ry. 

road  company  voluntarily  employs  a  Co.     v.     McDade,     135     U.     S.     554 

physician  for   its  injured  employee,  (1890);    Fisher's    Admr.    v.    Chesa- 

it  is  only  bound  to  exercise  reason-  peake,    etc.    Ry.    Co.,    52    S.    E.    373 

able    care    in   selecting   a   competent  (Va. )      (1906);    Wilcox    v.    Hebert, 

person,    and    is    not    liable    for    the  90  Ark.  145,  118  S.  W.  402   (1900); 

physician's    negligence     or    tortious  Rice  v.  Von  Why,   111   Pac.    (Col.) 

acts    (Pittsburg,  etc.  R.   Co.  v.   Sul-  599    (1909);   Orr  v.  Watterson,  228 

livan,    141    Ind.    83,   40   N.   E.    138;  111.   138,  81   IST.   E.   823    (1907);    In- 

Atchison,   etc.   R.   Co.   v.   Zeiler,   54  dianapolis,     etc.     Abbattoir     Co.     v. 

Kans.    340,    38    Pac.    282;    Chicago,  Neidlinger,    92    N.    E.     (Ind.)     169 

etc.  R.  Co.  V.  Howard,  45  Neb.  570,  (1910)  ;  Flaig  v.  Andrews  Steel  Co., 

63    N.    W.    872;    Quinn    v.    Kansas  141  Ky.  391,  132  S.  W.  I0I5  (1910)  ; 

City,  etc.   R.   Co.,  94  Tenn.  713,  30  Simon  v.  Black  Lake  Lbr.  Co.,   127 

S.  W.  10i36).  La.   1071,  54  So.  354    (1911);   Pod- 

™  Wabash    R.    Co.    v.    McDaniels,  vin  v.  Pepperell  Mfg.   Co.,   104  Me. 

107  U.  S.  454,  2  S.  Ct.  932;  Central  561,    72    Atl.    618     (1908);    Burgess 

R.  Co.  V.  Ryles,  84  Ga.  420i,  11  S.  E.  v.     Humphrey     Bookcase     Co.,     156 

499.     In  Alabama,  "  due "  care  and  Mich.  345,   120  N.  W.   790   ( 190e)  ; 

diligence  are  required   (Ala.,  etc.  R.  Monsen  v.  Crane,  99  Minn.  186,  108 

Co.  V.  Weller,  48  Ala.  459).  N.  W.  933   (1906);  Chrismer  v.  Bell 

™"In     all     occupations     attended  Teleph.  Co.,   194  Mo.   189,  92  S.  W. 

with  great  and  unusual  danger  there  378,  6  L.  R.  A.  (N.  S.)  492  (1906)  ; 

must  be  used  all  appliances  readily  Brands   v.    St.    Louis    Car   Co.,    213 

attainable  known  to  science  for  the  Mo.  698,  112  S.  W.  511,  18  L.  R.  A. 

prevention    of    accidents,"    and    the  (N.    S.)     1179    (190©);    Gregory   v. 

neglect  to  provide   such  readily  at-  Chicago,  etc.  Ry.  Co.,  42  Mont.  551, 

tainable  appliances  is  proof  of  culpa-  113    Pac.    1123     (19il);    Burke    v. 

ble  negligence    (Mather  v.   Rillston,  Paper     Co.,     128     App.     Div.     680, 

156  U.  S.  391,  15  S.  Ct.  464).    Such  112     N.     Y.     Supp.     893;     Paul    v. 

as  general  use  has  demonstrated  to  Fireworks   Co.,    141   App.   Div.   776, 

be    reasonably    safe,    as    business    is  126    N.    Y.    Supp.    768;    Bailey    v. 

usually  carried  on    (The  Chico,   140  Meadows  Co.,  154  N.  C.  71,  69  S.  E. 

Fed.  568   (1906);  Drake  v.  San  An-  746   (1910);  Blust  v.  Pacific  States 

tonio,  etc.  Ry.  Co.,  99  Tex.  240,  89  Tel.    Co.,   48    Ore.    34,    84   Pac.    847 

S.  W.  407    (1906)  ;   Bryan  v.  Inter-  (1906)  ;  Merrigan  v.  Evans,  221  Pa. 

national,  etc.  Ry.  Co.,  90  S.  W.  (Tex.  1,  69  Atl.   1113    (1908)  ;   Bunker  v. 

App.)      693      (1906);      DeMase     v.  Union  Pac.  Ry.  Co.,  114  Pac.  (Utah) 
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liighest  national  court,  has  too  often  been  practically 
denied.  It  is  founded  upon  the  sound  principle  that 
' '  ordinary  care, ' '  in  extraordinary  dangers,  means  what 
would  be  extraordinary  care,  in  ordinary  dangers.^" 
Ordinary  care  requires  obedience  to  statutes  or  valid 
ordinances,  enacted  for  the  protection  of  servants, 
whether  separately,  as  a  class,  or  as  a  part  of  the  public.'^ 
The  master  is  allowed  a  reasonable  time  in  which  to  dis- 
cover defects  which  he  ought  to  remedy,*^  and  a  reason- 

764  (19'11);  Potomac,  etc.  Ry.  Co.  the  speed  of  locomotives,  within  the 
V.  Chichester,  111  Va.  152,  68  S.  E.  city,  to  iive  miles  an  hour,  it  is 
404  (1910);  Sowards  v.  Amer.  Car,  negligence,  per  se,  as  to  employees 
etc.  Co.,  66  W.  Va.  266,  66  S.  E.  whose  duty  requires  them  to  cross 
329  (1909);  Atoka  Coal,  etc.  Co.  or  be  on  the  tracks,  to  violate  the 
V.  Miller,  170  Fed.  584,  96  C.  C.  A.  ordinance  by  running  at  a  higher 
664  (1910)  ;  Stock  V.  Kern,  142  Wis.  speed  (Central  Railroad  Co.  v. 
219>,  125  N.  W.  447  (1910).  But  to  Brantley,  93  Ga.  259',  20  S.  E.  98). 
keep  reasonably  abreast  with  im-  '^  Hansen  v.  Schneider,  58  Hun,  60, 
proved  methods  and  appliances,  11  N.  Y.  Supp.  347  [defective  ele- 
when  utility  has  been  tested  and  vator  in  building,  newly  occupied  by 
demonstrated  (Norfolk,  etc.  Ry.  Co.  defendant].  The  reasonable  time 
V.  Bell,  52  S.  E.  (Va.)  700  (1906);  allowed  the  master  to  discover  de- 
Seals  V.  Whitney,  130'  Mo.  App.  412,  feets  which  have  developed  in  the 
110  S.  W.  35  (1908);  Jewell  v.  Ex-  course  of  use  is  the  reasonable  time 
celsior,  etc.  Mfg.  Co.,  143  Mo.  App.  within  which  inspection  should  be 
200,  127  S.  W.  598  (1910);  Phillips  made  that  would  result  in  this  dis- 
V.  Salem  Iron  Works,  146  N.  C.  20©,  covery  (Green  v.  Minneapolis,  etc. 
59  S.  E.  660  (1907);  El  Paso,  etc.  Ry.  Co.,  31  Minn.  246,  17  N.  W. 
Ry.  Co.  V.  Foth,  45  Tex.  App.  275,  378,  47  Am.  St.  Rep.  785  (1883). 
101  Tex.  133,  100  S.  W.  171,  105  Alabama,  etc.  Coal  Co.  v.  Hammond, 
S.  W.  322    (1907).  156   Ala.   253,   47    So.   248    (1908); 

"  A  railroad  company,  in  putting  Bryant  Lbr.  Co.  v.  Stastney,  87 
a  car  on  a  repair  track,  whereon  are  Ark.  321,  112  S.  W.  740  (1908); 
other  cars  under  which  its  em-  Denver,  etc.  Ry.  Co.  v.  Reiter,  47 
ployees  are  at  work,  should  exercise  Colo.  417,  107  Pac.  IIOO  (19'10i); 
that  degree  of  care  which  very  care-  Walls  v.  People's  Ry.  Co.,  80  Atl. 
ful  and  prudent  men  exercise  in  (Del.)  355  (1911);  Pagan  v.  High- 
their  own  affairs  (Louisville,  etc.  E.  land,  152  111.  App.  007;  Monarch 
Co.  V.  Davis,  91  Ala.  487,  8  So.  552).  Tobacco  Wks.  v.  Northern,  124  S.  W. 
This  expression  is  used  in  a  great  (Ky.)  350  (1910);  Scheurer  v.  Ban- 
number  of  decisions,  see  preceding  ner  Rubber  Co.,  227  Mo.  347,  126 
note;  but  its  use  in  instructions  to  S.  W.  1037  (1910);  Petterson  v. 
juries  is  to  be  avoided  because  mis-  Composition  Co.,  127  App.  Div.  32, 
leading  and  confusing.  Ill    N.    Y.     Supp.    329;     Young    v. 

''Where   a   city   ordinance   limits  Mason   Stable   Co.,    193   N.   Y.    188, 
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able  time  after  discovery,  or  after  they  should  have  been 
discovered,  to  remedy  them.*^* 

§  188.*  Duration  of  master's  duty  and  exemption. — 

The  obHgations  of  the  master,  as  stated  in  this  chapter, 
continue  in  force,  not  only  during  all  the  time  in  which 
his  servants  are  actually  engaged  in  his  service,*^  but 
also  during  the  time  reasonably  occupied  by  them  on  his 
premises  in  going  to  and  returning  from  their  work,'^  and 
in  intervals  of  rest  between.*^  He  is  bound  to  use  the 
same  degree  of  care  for  the  purpose  of  making  their  ac- 
cess and  departure  safe,  as  for  the  purpose  of  providing 


86  N.  E.  15,  127  Am.  St.  Rep. 
939  (1908);  El  Paso  Foundry, 
etc.  Co.  V.  DeGuereque,  46  Tex.  App. 
86,  101  S.  W.  814  (1907);  Corn, 
etc.  Refining  Co.  v.  King,  168  Fed. 
892,  94  C.  C.  A.  304. 

'%  Kerrigan  v.  Chicago,  etc.  Ry. 
Co.,  86  Minn.  407,  90  N.  W.  976 
(1902);  Fenderson  v.  Atlantic  City 
Ry.  Co.,  56  N.  J.  Law,  708,  31  Atl. 
767  (1894);  Williams  v.  Anniston 
Elec.  Co.,  164  Ala.  84,  51  So.  385 
( 1909)  ;  Woodson  v.  Prescott,  etc. 
Ry.  Co.,  91  Ark.  388,  121  S.  W.  273 
( 1909)  ;  Wickham  v.  Detroit,  etc.  Ry. 
Co.,  160  Mich.  277,  125  N.  W.  22 
(1910);  Howard  v.  Beldenville  Lbr. 
Co.,  129  Wis.  98,  lOS  N.  W.  48 
(1906). 

"^  The  fact  that  a  workman  was 
advised  by  vice-principal  of  defend- 
ant not  to  work  beyond  a  certain 
hour,  but  that  he  worked  longer,  did 
not  sever  the  relation  of  master  and 
servant  or  show  contributory  negli- 
gence so  as  to  prevent  recovery  for 
his  death  resulting  from  defendant's 
negligence  (McElligott  v.  Randolph, 
61  Conn.  157,  22  Atl.  1094).  It  is 
a  question  for  the  jury  whether  de- 
ceased was  in  the  line  of  his  duty 


when  killed  by  a  boiler  explosion 
some  minutes  before  working  hours, 
where  it  appears  that  he  often  came 
early,  using  his  time  in  oiling  and 
getting  ready  his  machine  (Walbert 
V.  Trexler,  156  Pa.  St.  112,  27  Atl. 
65). 

"  Brydon  v.  Stewart,  2  Macq.  H. 
L.  30;  Chicago,  etc.  R.  Co.  v.  Artery, 
137  U.  S.  507,  11  S.  Ct.  129  [return- 
ing on  hand  car] ;  Ewald  v.  Chicago, 
etc.  R.  Co.,  70  Wis.  420i,  36  N.  W. 
12. 

^  Cleveland,  etc.  R.  Co.  v.  Martin, 
13  Ind.  App.  485,  39  N.  E.  759  [es- 
cape of  steam  in  dinner-time] ; 
Broderick  v.  Detroit  Union  Depot, 
56  Mich.  261  [workman  while  eating 
dinner  was  asked  by  foreman  to 
open  ventilator  and  did  so;  being  de- 
fective, it  fell  and  crushed  his 
hand] ;  Atlanta  Cotton  Co.  v.  Speer, 
69  Ga.  137  [child  playing  after 
work].  Servant  while  at  work  at 
4  A.  M.  obtained  permission  to  go 
into  a  building  to  warm  himself,  and 
while  attempting  to  enter,  fell  into 
an  uncovered  cistern  containing  boil- 
ing water.  Held,  jury  justified  in 
finding  that  "  at  the  time  of  his  in- 
jury the   employee  was  engaged  in 
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a  safe  and  proper  place  in  which  the  work  is  to  be  done.'" 
So  far,  therefore,  as  their  road  to  his  work  lies  through 
his  premises,  he  is  bound  to  use  ordinary  care  to  keep 
those  premises  in  a  safe  condition  for  their  entry  at  all 
times  when  he  invites  such  entry ;  and  he  is  bound  to  use 
such  care  for  the  purpose  of  enabling  them  to  depart  in 
safety,  whether  their  departure  is  rightful  or  wrongful.*' 
But  he  is  under  no  obligation  to  keep  in  safe  condition 
for  their  use  any  part  of  the  premises  to  which  their 
duties  do  not  call  them  and  to  which  he  has  not  given 
them  permission  to  go.''  On  the  other  hand,  the  master's 
exemption  from  hability  for  risks  which  the  servant  is 


the  line  of  his  duty "  ( Parkinson 
Sugar  Co.  v.  Riley,  50  Kans.  40il, 
31  Pac.  1090). 

"  Burke  v.  Manhattan  Ry.  Co., 
109  App.  Div.  722,  96  N.  Y.  Supp. 
516  (1905);  Rinake  v.  Victor  Mfg. 
Co.,  58  S.  C.  360,  36  S.  E.  700 
( 1900)  ;  Haber  v.  Jenkins  Rubber 
Co.,  72  N.  J.  Law,  171;  61  Atl. 
382  ( 19050  ;  Urquhart  v.  Smith, 
etc.  Co.,  192  Mass.  257,  78  N. 
E.  410  (1906);  Indiana  Pipe,  etc. 
Co.  V.  Neusbaum,  21  Ind.  App.  361, 
52  N.  E.  471  (18990  ;  Feneff  v.  Bos- 
ton, etc.  Ry.  Co.,  82  N.  E.  (Mass.) 
705  (1907)  ;  Nappa  v.  Erie  Ry.  Co., 
123  App.  Div.  915,  108  N.  Y.  Supp. 
1141,  rev'd,  196  N.  Y.  176,  88 
N.  E.  30  (1900);  Langenfeld  v. 
Union  Pac.  Ry.  Co.,  85  Neb.  527,  123 
N.  W.  1086  (190eO  ;  Kirby  v.  Mont- 
gomery, 126  App.  Div.  922,  lllN.Y. 
Supp.  1127,  rev'd,  197  N.  Y.  27, 
90  N.  E.  52  (1909');  Philadelphia, 
etc.  Co.  V.  Tucker,  35  App.  D.  C. 
123   (1910). 

"In  Brydon  v.  Stewart,  2  Macq. 
H.  L.  30i,  a  minor  who  wished  to 
leave  his  employment,  while  coming 
up  from  the  pit  for  that  purpose,  was 
killed  by  a  defect  due  to  the  defend- 
an't  personal  fault.     Held,  that  the 


defendant  was  liable;  having  let  the 
workman  down,  he  was  bound  to 
bring  him  up  in  safety,  even  if  he 
came  up  without  lawful  excuse  or 
proper  cause. 

"  Baker  v.  Chicago,  etc.  R.  Co., 
95  la.  163,  63  N.  W.  667  [walking 
on  track].  A  carpenter,  who  was 
working  on  the  upper  deck  of  de- 
fendant's steamer,  on  quitting  work 
at  night  went  to  the  lower  deck  with 
the  engineer,  who  hid  his  tools  in  the 
boiler,  and  on  going  to  get  his  tools 
next  morning  he  fell  into  a  bunk 
hole.  Held,  that  defendant  was  not 
liable  (Belford  v.  Canada  Shipping 
Co.,  35  Hun,  347;  s.  p.,  Wright  v. 
Rawson,  52  la.  329').  Where  an 
employee's  work  was  on  the  ground, 
and  he  climbed  up  an  elevated  rail- 
road structure,  in  building  which  he 
was  employed,  for  his  own  purposes, 
before  commencing  work,  his  em- 
ployer is  not  liable  (Cowhill  v.  Rob- 
erts, 71  Hun,  127,  24  N.  Y.  Supp. 
533).  But  one  working  in  a  ship, 
who,  after  the  work  is  finished  or 
suspended,  goes  into  the  hold  to  get 
his  coat,  is  lawfully  there,  and  the 
shipowner  is  liable  for  want  of  rea- 
sonable care  (Boden  v.  Demwolf,  56 
Fed.  846). 
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held  to  assume,  continues  for  the  same  time.  So  long  as 
he  is  required  to  use  care  for  the  servant's  protection,  as 
a  servant,  he  is  only  liable  as  far  as  a  master  is  liable  to 
a  servant.'"  Outside  of  these  limits,  these  respective  lia- 
bilities and  limitations  cease ;  and  each  party  has  the  same 
rights  and  duties  as  any  other  strangers  have  towards 
each  other  under  similar  circumstances.  Thus  a  servant 
of  a  common  carrier,  riding  in  his  master 's  vehicle  on  the 
same  footing  with  strangers  and  not  on  service,""  or  a 
railroad  servant  crossing  the  track  when  off  duty,  and 
neither  going  to  nor  returning  from  his  work,"^  has  as 
much  right  to  recover  for  injuries  caused  by  negligence 
of  his  fellow  servants  as  any  stranger  would  have,  but 


§  189.*  Duty  to  select  competent  fellow  servants.  — 

Among  the  duties  which  the  master  personally  owes  to 
his  servants  is  that  of  using  ordinary  care  to  select  com- 
petent servants,"^  that  is,  servants  of  sufficient  care,  skill, 

''McDonough  v.  Lanher,  55  Minn.  R.    Co.    v.    Conley,    89    Ky.   402,    20 

501,  57  N.  W.  152  [servant  riding  to  S.  W.  816. 

work  on  elevator].  "^Wink  v.  Weiler,  41  111.  App.  336 

°° Doyle  V.   Fitchburg  E.   Co.,   162  [going  home  in  master's  wagon]. 

Mass.  66,  37  N.  E.  770.     See,  also,  *  Original  number  §  191. 

Richardson  v.  Coal  Co.,  6  Wash.  52 ;  »'  Wabash  R.  Co.  v.  McDaniela,  107 

Sagers  v.  Nuckolls,  3  Colo.  App.  96;  U.    S.    454;    Curley    v.    Harris,    11 

Vormus   v.    Coal   Co.,   97   Ala.   326;  Allen,  112,  121;  Chicago,  etc.  R.  Co. 

Christian  v.  Railway  Co.,  90  Ga.  124.  v.    Harney,   28   Ind.   28 ;    Laning  v. 

Dickinson  v.   West  End  St.  R.   Co.,  N.  Y.  Central  R.  Co.,  49  N.  Y.  521 ; 

177  Mass.  365,  59  N.  E.  60,  83  Am.  New  Orleans,  etc.  R.  Co.  v.  Hughes, 

St.    Rep.    284,    52    L.    R.    A.    326  49  Miss.  258 ;  Porter  v.  Waters- Allen 

(1901);    Williams   v.    Oregon   Short  Co.,    94   Tenn.    370i,   29   S.   W.   227; 

Line  Ry.  Co.,  18  Utah,  210,  54  Pac.  Lewis  v.  Emery,  108  Mich.   641,  66 

991,   72   Am.   St.   Rep.   777    (1898);  N.  W.  569.    A  competent  man  is  one 

McGricken    v.    Western    New    York,  who  may  be  relied  on  to  execute  the 

etc.  Ry.   Co.,  77  Hun,  69,  28  N.  Y.  rules  of  the  master,  unless  prevented 

Supp.  298,  59  N.  Y.  St.  846.  by   causes   beyond   his   own   control. 

"  Savannah,  etc.  R.  Co.  v.  Flanna-  Hence,     incompetency     exists,     not 

gan,  82  Ga.  579',  9  S.  E.  471  [killed  alone   in   physical   or   mental    attri- 

at  street  crossing] ;    Cincinnati,  etc.  butes,   but   in   the    disposition   with 

*  Original  number  §  191. 
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prudence  and  good  habits  to  make  it  probable  that  they 
will  not  cause  injury  to  each  other,  and  to  dismiss  ser- 
vants who  show  such  a  want  of  these  qualifications  as  to 
give  reasonable  ground  for  apprehension  that  they  will 
injure  their  fellow  servants.''*     Ordinary  care,  in  such 

which  a  servant  performs  his  duties,  might  designate,  he  thereby  relieved 
If  he  habitually  neglects  these  the  stevedore  of  his  obligation  to 
duties,  he  becomes  unreliable,  and,  him  to  exercise  care  to  employ  com- 
although  he  may  be  well  able  to  do  petent  fellow  servants).  Donnelly 
all  that  is  required  of  him,  his  dis-  v.  Booth,  etc.  Co.,  90  Me.  110',  37 
position  makes  him  an  incompetent  Atl.  874;  Seccombe  v.  Detroit  Elec. 
man  (Coppins  v.  N.  Y.  Central  R.  Co.,  133  Mich.  170i,  94  N.  W.  747 
Co.,  122  N.  Y.  557,  25  N.  E.  915).  (1903);  Jenson  v.  Great  Northern 
I'hat  this  is  the  master's  personal  Ry.  Co.,  72  Minn.  175,  75  N.  W.  3, 
dui;y  is  conceded  in  every  court,  even  71  Am.  St.  Rep.  475  (1898)  ;  Havi- 
by  the  British  Lords,  in  Wilson  v.  land  v.  Kansas  City,  etc.  Ry.  Co., 
Merry,  L.  R.  1  Scotch  App.  326.  172  Mo.   186,  72  S.  W.  515   (1903); 

"Laning  v.  N.  Y.  Central  R.  Co.,  McDonald  v.  Standard  Oil  Co.,  69 
49  N.  Y.  521;  Tonnesen  v.  Ross,  58  N.  J.  Law,  445,  55  Atl.  289  (1903)  ; 
Hun,  415,  12  N.  Y.  Supp.  150;  Gates  Lamb  v.  Littman,  128  N.  C.  361,  38 
V.  Chicago,  etc.  R.  Co.,  2  S.  Dak.  S.  E.  911,  53  L.  R.  A.  852  (1901); 
422,  50  N.  W.  907;  Norfolk,  etc.  R.  Galveston,  etc.  Ry.  Co.  v.  Davis,  45 
Co.  V.  Nuckols,  91  Va.  103,  21  S.  E.  S.  W.  956,  rev'd,  92  Tex.  372,  48 
342;  Nofsinger  v.  Goldman,  122  S.  W.  570  (1898);  Consumer's  Cot- 
Cal.  609,  55  Pac.  425  (1899);  Gi-  ton  Oil  Co.  v.  Jonte,  36  Tex.  App. 
ordano  v.  Brandywine,  etc.  Co.,  3  18,  80  S.  W.  847  (1904);  Kampe  v. 
Pennw.  423,  52  Atl.  332  (1902);  Coxe,  122  Wis.  206,  99  N.  W.  366 
Metropolitan,  etc.  Ry.  Co.  v.  Fortin,  (1904);  Lafayette  Bridge  Co.  v. 
203  111.  454,  67  N.  E.  977  (1903);  Olsen,  I0«  Fed.  335,  477  C.  C.  A. 
Hall  V.  Bedford  Quarries  Co.,  156  365,  54  L.  R.  A.  33  (1901);  Lake 
Ind.  460',  60  N.  E.  149  ( 190-1 )  ;  Scott  Shore,  etc.  Ry.  Co.  v.  Ehlert,  25 
V.  Iowa  Tel.  Co.,  126  la.  524,  102  Ohio  Cir.  Ct.  37  (190i3);  Hamann 
N.  W.  432  (1905);  Baird  v.  New  v.  Milwaukee  Bridge  Co.,  127  Wis. 
York  Cent.,  etc.  Ry.  Co.,  172  N.  Y.  550,  106  N.  W.  1081  (1903),  (in- 
637,  65  N.  E.  1113  (1903);  North-  competency  has  relation  to  want  of 
em  Pac.  Ry.  Co.  v.  Mares,  123  U.  S.  ability  suitable  to  the  work,  inex- 
710,  8  Sup.  Ct.  321,  31  L.  R.  A.  perience  or  deficiency  of  disposi- 
206  (1887).  Care  to  be  exercised  tion).  Inexperience,  Brower  v. 
in  the  selection  of  fit  and  competent  Locke,  31  Ind.  App.  353,  67  N.  E. 
co-employees  (Southern  Pac.  Co.  v.  1015  (1903)  ;  Walkowski  v.  Penokee, 
Hetzer,  115  La.  722,  39  So.  967,  3  etc.  Mines,  115  Mich.  629,  73  N.  W. 
L.  R.  A.  (N.  S.)  1106  (1905),  895,  41  L.  R.  A.  33  (1898) ;  Kellogg 
(where  paintiff  as  a  member  of  the  v.  Stephens  Lbr.  Co.,  125  Mich.  222, 
Longshoremen's  Association  had  84  N.  W.  136  (1900),  (where  the  po- 
stipulated  for  the  employment  of  sltion  is  filled  by  promotion  from 
Buch   co-servants   as   the   association    the  next  lower  grade  if  one  thereto- 
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cases,  implies  the  usual  diligence,  which  a  prudent  man, 
in  the  same  hne  of  business,  would  use  in  making  inquiry, 

fore  found  competent,  there  can  be  Pac.  1016  (1909);  St.  Louis,  etc. 
no  negligence )  ;  Baird  v.  New  York,  Ey.  Co.  v.  Reed,  92  Ark.  350i,  122 
etc.  Ry.  Co.,  64  App.  Div.  14,  71  S.  W.  645  (190fl);  Pittsburgh  Rys. 
N.  Y.  Supp.  734,  aflf'd,  172  N.  Y.  v.  Thomas,  174  Fed.  591,  98  C.  C.  A. 
637,  65  N.  E.  1113  (1902),  (physi-  437  (1909);  Streicher  v.  Davenport, 
cal  condition  of  one  employed  as  etc.  Co.,  124  N.  W.  327  (1910); 
brakeman)  ;  Smith  v.  St.  Louis,  etc.  Kronzer  v.  Spencer,  etc.  Co.,  109 
Co.,  151  Mo.  391,  52  S.  W.  378,  48  Minn.  392,  124  N.  W.  6  (1910); 
L.  K.  A.  368  (1899),  (care  exercised  Roberts  v.  Virginia,  etc.  Co.,  84  S.  C. 
in  selection  should  be  proportioned  283,  66  S.  E.  298  ( 1909)  ;  Furlong 
to  the  danger  of  the  service ) ;  South-  v.  New  York,  etc.  Ry.  Co.,  78  Atl. 
ern  Pao.  Co.  v.  Huntsman,  118  Fed.  (Conn.)  489  (1910),  ("fit  and  com- 
412,  55  C.  C.  A.  366  ( 1902 )  ;  Mur-  petent "  mean  more  skillful  and  ex- 
phy  V.  Hughes,  1  Pennw.  250,  40  perienced,  carefulness  and  faithful- 
Atl.  187  (1898);  Illinois,  etc.  Ry.  ness  being  also  required);  Swift 
Co.  V.  Smiesni,  104  111.  App.  194  Mfg.  Co.  v.  Phillips,  69  S.  E.  (Ga. 
(19i02);  Bell  v.  Globe  Lbr.  Co.,  107  App.)  585  (1910);  Robins  v.  Lewis- 
La.  725,  31  So.  994  (1902);  El  ton,  etc.  Ry.  Co.,  77  Atl.  (Me.)  537 
Paso,  etc.  R.  Co.  v.  Kelly,  83  S.  W.  (1910).  Knowledge  of  servant's 
855,  rev'd,  99  Tex.  87,  87  S.  W.  unfitness  or  incompetency  (Southern 
660  ( 1905 )  ;  Pennsylvania  Ry.  Co.  Pac.  Co.  v.  Hetzer,  135  Fed.  272, 
V.  Hartel,  157  Fed.  667  (1907);  68  C.  C.  A.  26  (1905),  (master 
Woodward  Iron  Co.  v.  Curl,  44  So.  may  generally  rely  on  presumption 
(Ala.)  969  (1907);  Carter  v.  Mc-  that  a  servant  competent  when  em- 
Dermott,  29  App.  (D.  C.)  45,  10  L.  ployed  continues  so);  Walkowski  v. 
R.  A.  (N.  S.)  1103  (1907);  Indiana  Penokee,  etc.  Co.,  115  Mich.  629,  73 
Union  Trac.  Co.  v.  Pring,  83  N.  E.  N.  W.  896,  41  L.  R.  A.  33  (1898); 
733  (1908);  Horton  v.  Seaboard,  Elliott  v.  Canadian  Pac.  Ry.  Co.,  129 
etc.  Ry.  Co.,  145  N.  C.  132,  58  S.  E.  Fed.  163,  rev'd,  137  Fed.  904,  70 
993  (1907);  Jackson  v.  Southern  C.  C.  A.  242  (1905);  First  Nat. 
Ey.  Co.,  77  S.  C.  550,  58  S.  E.  605  Bank  v.  Chandler,  144  Ala.  286,  39 
(1907);  Wendell  v.  Leo,  108  N.  Y.  So.  822,  113  Am.  Rep.  39  (1905), 
Supp.  1150i,  rev'd,  195  N.  Y.  76,  (master's  knowledge  of  servant's  in- 
87  N.  E.  790  (1909),  (employer  not  competency  must  be  shown  or  that 
bound  to  furnish-  regular  attendant  such  fact  could  have  been  known  to 
to  operate  elevator  for  use  of  em-  him  by  the  exercising  of  ordinary 
ployees);  Frisberg  v.  Builders',  etc.  care);  Helton,  etc.  Lbr.  Co.  v.  Ing- 
Co.",  201  Mass.  461,  87  N.  E.  897  ram,  119  Ga.  652,  46  S.  E.  895,  lOO 
(1909);  Jellow  v.  Fore  River,  etc.  Am.  St.  204  (1904);  Consolidated 
Co.,  201  Mass.  464,  87  N.  E.  906  Coal  Co.  v.  Seginer,  179  111.  370,  53 
(1909);  Pfudl  V.  Romer  Sons,  107  N.  E.  733,  aff'g  79  111.  App.  456 
Minn.  353,  120  N.  W.  302  (1909);  (1899),  (master's  knowledge  of  in- 
Longpre  v.  Big  Blackfoot,  etc.  Co.,  competency  may  be  shown  notwith- 
38  Mont.  99,  99  Pac.  131  (1909);  standing  employee  held  proper  cer- 
Long  V.  McCabe,  52  Wash.  422,  lOO  tificate)  ;    Scott    v.    Iowa    Tel.    Co., 
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for  the  purpose  of  protecting  himself  from  danger.''^  If 
he  fails  in  the  performance  of  this  duty,  the  master  is 
liable  to  any  servant  for  the  consequences  of  such  negli- 
gence or  incompetency,  on  the  part  of  a  servant  thus 
negligently  employed  or  retained,  as  might  reasonably  be 
anticipated  as  not  unlikely  to  occur,  from  such  informa- 
tion as  could  have  been  obtained  about  such  servant,  by 
the  use  of  ordinary  care.^"  Much  more  is  he  responsible, 
if  he  has  actual  notice  of  the  negligent  habits  or  incom- 
petency of  a  servant  employed  by  him."    But  even  the 

126  la.  524,  102  N.  W.  432   (1905);  Id.    26;    Nordyke,    etc.    Co.    v.    Van 

Baird  v.  New  York,  etc.  Ry.  Co.,  64  Sant,    99   Id.    188;    Blake    v.    Maine 

App.   Div.   14,   71   N.  Y.   Supp.   734,  Central   R.   Co.,   70  Me.   60;    Baulec 

aff'd,  172  N.  Y.  637,  65  N.  E.   1113  v.  N.  Y.  Central,  etc.  R.  Co.,  59  N. 

( 1901 ) ,    ( notice  of  incompetency   to  Y.     356 ;     Mann    v.    Delaware,    etc. 

officers  of  the  company,  though  dead  (Janal  Co.,  91  Id.  495  [engineer  of  a, 

or  out  of  office  at  time  of  injury,  is  train     killed    by    collision     through 

notice  to  the  company)  ;   Big  Stone  inefficiency  of  brakeman,  who  was  a 

Gap,  etc.  Co.  v.  Ketron,  102  Va.  23,  new  hand  without  proper  knowledge 

45  S.  E.  740,  102  Am.  St.  Rep.  839  of    the     signals;     question    for    the 

(1903);    Kamp    v.    Coxe,    122    V^?is.  jury];   Chicago,  etc.  R.  Co.  v.  Sulli- 

206,  99  N.  W.  366   (1904);  Johnson  van,    63    111.    293    [servant    causing 

V.  St.  Paul,  etc.  Co.,  126  Wis.  492,  injury   was   in   charge    of   a   gravel 

105    N.    W.    1048     (1906);     Igo    v.  train     while     intoxicated,     and     his 

Boston    Elev.    Ry.    Co.,    204    Mass.  character  as  intemperate  must  have 

197,  90  N.  B.  574   (1910);   Jackson  been  known  to  the  company].     But 

v.    Chicago,   etc.   Ry.    Co.,    178    Fed.  the  mere  fact  that  an  engineer  of  a 

432,  102  C.  C.  A.  159  (1910),  (where  locomotive    is    near    sighted    is    not 

one   has   been   in  the   same   employ-  sufficient  to   establish   negligence   in 

ment  for  years  without  complaint)  ;  retaining  him   (Texas,  etc.  R.  Co.  v. 

Furlong  v.  New  York,  etc.  Ry.  Co.,  Harrington,  62   Tex.  597)  ;    Scott  v. 

83   Conn.   568,  78   Atl.   489    (1910),  Iowa   Telegraph    Co.,    supra;   Baird 

(habitual    violation   of    rule    aflfects  v.    New   York    Cent.,    etc.    Ry.    Co., 

the   master  with  notice)  ;    Missouri,  supra;  Mulhern  v.  Lehigh,  etc.  Co., 

etc.  Ry.  Co.  v.  Day,  136  S.  W.  (Tex.)  161  Pa.  St.  270,  28  Atl.  1087  (1894). 

435   (1910);   Cabin  Branch  Min.  Co.  "Northern  Pac.  R.   Co.  v.  Mares, 

v.    Hutchinson's    Admx.,    70    S.    E.  123  U.  S.  710,  8  S.  Ct.  321;  Laning 

(Va.)  480  (1911).  V.    N.    Y.    Central,    etc.    R.    Co.,    49 

"  Jungnitsch  v.  Michigan  Iron  Co.,  N.  Y.  521;  Oilman  v.  Eastern  R.  Co., 

105  Mich.  270,  63  N.  W.  296.  10  Allen,  233;   Huntingdon,  etc.  R. 

»« Faulkner  v.  Erie  R.  Co.,  49  Co.  v.  Decker,  84  Penn.  St.  419 
Barb.  324;  Chicago,  etc.  R.  Co.  v.  [habitually  intemperate  conductor, 
Swett,  45  111.  197 ;  Chicago,  etc.  R.  whose  unfitness  was  known  to  super- 
Co.  V.  Harney,  28  Ind.  28 ;  see  intendent] ;  Smith  v.  Backus  Lum- 
Thayer  v.  St.  Louis,  etc.  R.  Co.,  22  ber  Co.,  64  Minn.  447,  67  N.  W.  358. 
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master's  knowledge  of  this  fact  is  only  some  evidence  of 
negligence  on  Ms  part ;  and  the  issue  must  still  be  left  to 
the  jury."'  It  is  held,  in  New  York,  that  a  master  is  not 
bound  to  use  as  much  diligence  in  inquiring  about  a  ser- 
vant's habits,  while  employed,  as  he  is  when  selecting  the 
servant.^"  And  the  master  does  not  become  responsible 
for  the  incompetency  of  a  servant,  of  which  he  had 
originally  neither  actual  nor  constructive  notice,  until  he 
has  had  sufficient  time  to  inquire  and  act  upon  subse- 
quent notice.""  But  he  must  use  ordinary  care  and  dili- 
gence to  keep  himself  informed."^     He  must  maintain 


This  is  conceded  in  all  the  cases 
cited  under  §  180.  In  Illinois  Cen- 
tral R.  Co.  V.  Jewell,  46  111.  99, 
the  fact  that  the  incompetency  of  an 
engineer  was  known  to  some  officers 
of  the  company  (not  apparently  di- 
rectors), was  held  sufficient  to  make 
the  company  liable  to  a  brakeman 
for  the  engineer's  fault.  A  single 
instance  of  negligence  in  a  servant 
does  not  necessarily  make  it  the 
<3uty  of  his  master  to  discharge  him 
(Baulec  v.  Harlem  R.  Co.,  59  N.  Y. 
356;  Summerhaya  v.  Kansas  Pae. 
R.  Co.,  2  Colo.  484).  An  employer 
is  liable  for  injury  to  an  employee, 
caused  by  the  incompetency  of  a 
co-employee  whom  the  employer, 
with  knowledge  of  his  incompetency, 
retains  in  his  service,  if  such  incom- 
petency was  not  known  to  the  per- 
son injured  (Texas,  etc.  R.  Co.  v. 
Johnson,  89  Tex.  519,  35  S.  W. 
1042).  Where  the  master  has  been 
notified  of  the  incompetency  of  a 
servant,  he  cannot  defend  by  show- 
ing that  he  considered  such  servant 
competent  (Ross  v.  Chicago,  etc.  R. 
Co.,  2  McCrary,  235,  affd,  112  U.  S. 
337). 

"Hoey  V.  Dublin,  etc.  R.  Co., 
Irish  Rep.  5  C.  L.  206. 

™  Chapman  v.  Erie  E.  Co.,  55  N. 
Y.  579. 


""Louisville,  etc.  R.  Co.  v.  Breed- 
love,  10  Ind.  App.  657,  38  N.  E. 
357;  Lake  Shore  R.  Co.  v.  Stupak, 
123  Ind.  210,  23  N.  E.  246.  Where 
a  flagman's  unfitness  for  the  posi- 
tion was  known  to  the  defendant 
long  enough  before  the  accident  to 
enable  it  to  procure  some  one  else, 
the  liability  of  defendant  is  a  ques- 
tion for  the  jury  (Hughes  v.  Balti- 
more, etc.  R.  Co.,  164  Pa.  St.  178, 
30  Atl.  383). 

"^Norfolk,  etc.  R.  Co.  v.  Nuckols, 
91  Va.  193,  21  S.  E.  342.  "The 
difference  in  the  effect  of  general 
reputation  upon  the  rights  and 
duties  of  the  railroad  company  and 
Johnson,  lies  in  this,  that,  it  being 
the  duty  of  the  former  to  inform 
itself  of  the  character  of  its  ser- 
vants, the  proof  of  general  bad 
reputation  fixed  the  liability  of  the 
company  without  proving  knowledge 
of  the  reputation  of  the  character 
of  the  servant,  but,  as  to  the  servant 
Johnson,  the  proof  was  simply  a 
means  by  which  it  might  be  shown 
he  knew  of  the  character  of  Roberts 
as  a  conductor.  •  *  *  It  would 
be  absurd  to  say  that  Johnson 
might  prove  the  general  reputation 
of  Roberts  as  a  conductor  to  fix 
liability  on  the  part  of  the  railroad 
company,  but  that,  having  made  the 
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wateli  and  supervision  over  his  servants ;  ^°^  and  he  is 
responsible  to  every  servant  for  his  failure  to  do  so. 
Putting  a  servant,  generally  competent,  to  a  task  for 
which  he  is  incompetent,  with  notice,  is  as  culpable  as 
the  employment  of  a  servant  equally  incompetent  for  all 
purposes."' 

proof,  he  is  charged  with  knowledge  master,  personally  or  by  vice-prin- 
of  the  general  reputation  to  the  cipals,  to  exercise  such  general 
same  extent  as  the  defendant,  and  supervision  over  the  work  as  is 
therefore,  could  not  recover,"  (Texas  essential  to  its  conduct  with  ordi- 
&  Pac.  Ey.  Co.  v.  Johnson,  89  Tex.  nary  prudence,  including  the  furnish- 
519,  35  S.  W.  1042  (1896);  Queen  ing  of  fit  and  competent  employees, 
V.  Schwann,  119  La.  49*5,  44  La.  276  and  for  injury  received  by  one  ser- 
(1907).  Habits  and  reputation  vant  from  the  incompetency  of 
(First  National  Bank  v.  Chandler,  others  of  which  incompetency  the 
144  Ala.  286,  39  So.  822,  113  Am.  master  would  have  had  knowledge 
St.  Rep.  39  (1906),  (habitual  neg-  had  he  performed  such  duty,  he  will 
ligence  affects  the  master  with  be  liable  unless  the  injured  employee 
notice)  ;  Consolidated  Coal  Mines  v.  was  himself  guilty  of  contributory 
Seniger,  79  111.  App.  456,  aff'd,  179  negligence  in  continuing  in  the  em- 
Ill.  379',  53  N.  E.  733  ( 1899 )  ;  Baird  ployment  with  such  negligent  em- 
V.  New  York,  etc.  Ey.  Co.,  64  App.  ployees;  and  such  supervision  must 
Div.  14,  71  N.  Y.  Supp.  734,  aff'd,  be  exercised  with  a  vigilance  pro- 
172  N.  Y.  637,  65  N.  E.  1113  portioned  to  the  danger  to  employees 
(1901);  Moloy  v.  Mt.  Morris  Elec.  involved  in  its  omission  (Hill  v. 
Co.,  41  App.  Div.  574,  58  N.  Y.  Supp.  Big  Creek  Lbr.  Co.,  108  La.  162,  32 
659  (1899);  Lake  Shore,  etc.  Ey.  So.  372,  58  L.  E.  A.  346  (1904); 
Co.  V.  Ehlery,  25  Ohio  Cir.  Ct.  E.  37  Sweat  v.  Boston,  etc.  Ey.  Co.,  156 
(1903);  Galveston,  etc.  Ey.  Co.  v.  Mass.  284,  31  N.  E.  296  (1892); 
Doris,  92  Tex.  372,  48  S.  W.  570  Gerrish  v.  New  Haven,  etc.  Ey.  Co., 
(1906);  Pratt  v.  McKee,  135  App.  63  Conn.  9,  27  Atl.  235  (1894); 
Div.  752,  119  N.  Y.  Supp.  967  Steel,  etc.  Co.  v.  Holloway,  144  Ala. 
(1909i);  Johnson  v.  Lake  Shore,  etc.  280,  40  So.  211  (1906);  James  v. 
Ey.  Co.,  127  N.  W.  (Mich.)  271  Fountain  Inn  Mfg.  Co.,  80  S.  C. 
(1910);  Missouri,  etc.  Ey.  Co.  v.  232,  61  S.  E.  391  (1908);  Chicago, 
Day,  136  S.  W.    (Tex.)   435    (1911).  etc.   Ey.   Co.   v.   Donovan,    160   Fed. 

"^Baltimore,  etc.   E.   Co.  v.   Hen-  826,  87  C.  C.  A.  60O  (1908). 
thorne,  19  C.  C.  A.  623,  73  Fed.  634.       "'Missouri  Pac.  E.  Co.  v.  Patton, 

There   was   evidence   that   the   engi-  (Tex.    Civ.    App.),    25    S.    W.    339 

neer,    during    two    weeks,    had    re-  [engineer,  never  before  on  road,  sent 

peatedly     disobeyed     signals.     Held,  out  after  storm]  ;  Core  v.  Ohio  Eiver 

that  it  was  error  to  grant  a  nonsuit  R.  Co.,  38  W.  Va.  456,  18  S.  E.  596 

on  the  ground  that  deceased  had  the  [inexperienced  fireman  in  charge  of 

same  means  of  knowledge  as  to  the  engine] ;    Evansville,   etc.   E.   Co.   v. 

engineer's    negligence    as    defendant  Guyton,  115  Ind.  450,  17  N.  E.  101 

had   (Daly  v.  Sang,  91  Wis.  336,  64  [brakemen  set  to  run  wild  train]. 
N.  W.  997).     It  is  the  duty  of  the 
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§  190.*  Evidence  of  negligence  in  employment  of  ser- 
vant. —  The  burden  of  proving  negligence  in  selecting  or 
continuing  an  unfit  servant  is  upon  the  plaintiff."*  He 
must  prove  (1)  the  specific  negligent  act  on  which  the 
action  is  founded,"^  which  may,  in  some  cases,  but  not 
generally,""  be  such  as  to  prove  incompetency,  but  never 
can,  of  itself,  prove  notice  thereof  to  the  master;"^  (2) 
incompetency,  by  inherent  unfitness  "^  or  previous  spe- 

'"  Cameron  v.  N.  Y.  Central  R.  "'Conrad  v.  Gray,  109  Ala.  130, 
Co.,  145  N.  Y.  400.,  40  N.  E.  1 ;  19  So.  398.  See  Murphy  v.  Pollock, 
Mentzer  v.  Armour,  18  Fed.  373,  15  Irish  C.  L.  224;  Wright  v.  N.  Y. 
and  all  other  cases  cited  under  this  Central  E.  Co.,  25  N.  Y.  562 ;  Harvey 
section.  Hilton  v.  Fitchburg  Ey.  v.  N.  Y.  Central,  etc.  R.  Co.,  88  Id. 
Co.,  73  N.   H.   116,  59  Atl.   625,  68    481. 

L.  R.  A.  428  (1904),  (master  will  "^ Evans  v.  Chamberlain,  40  S.  C. 
be  presumed  to  have  exercised  due  104,  18  S.  E.  213  [engineer;  no 
care  in  the  selection  of  co-employees  proof  of  incompetency].  Jury  may 
in  the  absence  of  evidence  to  the  find  servants  given  to  drink  incom- 
contrary)  ;  Triggs  v.  Lindsay,  101  petent  (Campbell  Co.  v.  Roediger, 
Va.  193,  43  S.  E.  349  (1903);  Wil-  78  Md.  601,  28  Atl.  901;  Laning 
kinson,  etc.  Co.  v.  Dickinson,  35  Ind.  v.  N.  Y.  Central  R.  Co.,  49  N.  Y. 
App.  23,  73  N.  E.  967  (1905);  Chi-  521;  Kean  v.  Detroit  Rolling  Mills, 
cago,  etc.  Ry.  Co.  v.  Leach,  104  111.  66  Mich.  277,  33  N.  W.  396;  Wil- 
App.  30,  rev'd,  208  111.  198,  70  N.  Hams  v.  Missouri  Pac.  R.  Co.,  109 
E.  222,  100  Am.  St.  Rep.  216  ( 1904) ;  Mo.  475,  18  S.  W.  109-8  [engineer] ) . 
Pittsburg  Rys.  Co.  v.  Thomas,  174  Examples  of  evidence  insufficient  to 
Fed.  591,  9'8  C.  C.  A.  437  (1909).  prove  negligence  in  employing  (Ohio. 
"'It  is  astonishing  that  any  etc.  R.  Co.  v.  Dunn,  138  Ind.  18,  36 
decision  to  this  effect  should  ever  N.  E.  702;  Baltimore  v.  Warr,  77 
have  been  called  for;  but  it  seems  Md.  593,  27  Atl.  85  [recommenda- 
that  efforts  have  been  made  to  re-  tion  of  politician] ;  Timm  v.  Michi- 
cover  on  mere  proof  of  previous  gan  Cent.  R.  Co.,  98  Mich.  226,  57 
negligence  or  general  incompetency,  N.  W.  116;  Kansas,  etc.  Coal  Co.  v. 
without  proving  any  fault  connected  Brownlie,  60  Arrk.  582,  31  S.  W. 
with  the  plaintiff's  injury.  Of  453  [boy  over  14,  as  trapper  in 
course  such  attempts  have  always  mine] ;  Smillie  v.  St.  Bernard  Dollar 
failed  (Kersey  v.  Kansas,  etc.  R.  Store,  47  Mo.  App.  402  [boy  12,  to 
Co.,  79'  Mo.  36 ;  Galveston,  etc.  R.  run  elevator] ;  Sutherland  v.  Troy, 
Co.  V.  Faber,  77  Tex.  153,  8  S.  W.  etc.  R.  Co.,  125  N.  Y.  737;  s.  c, 
64).  more  fully,  26  N.  E.  600  [telegraph 

™  Sullivan  v.  New  Haven,  etc.  R.  operator  of  17] ;  Cosgrove  v.  Pit- 
Co.,  62  Conn.  200,  25  Atl.  711;  man,  103  Cal.  268,  37  Pac.  232 
Craig  V.  Chicago,  etc.  R.  Co.,  54  Mo.  [engineer  occasionally  under  the  in- 
App.  523.  fluence  of  drink].     Competency  was 

*Original  number  §  192. 
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cific  acts  of  negligence,  from  which  incompetency  may  be 
inferred;  ^"^  and  (3)  either  actual  notice  to  the  master  of 
such  unfitness  or  bad  habits,""  or  constructive  notice,'" 
by  showing  that  the  master  could  have  known  the  facts,, 
had  he  used  ordinary  care  in  "  oversight  and  super- 
vision,""^ or  by  proving  general  reputation  of  the  ser- 

held  well  proved  in  Roblin  v.  Kansas  N,  Y.  Central  R.  Co.,  49  N.  Y.  521 

City,   etc.   E.    Co.,    119   Mo.   476,   24  [servant  known  to  be  drunk];    Mc- 

S.  W.  10-11   [engineer];   Rhatigan  v.  Phee  v.  Scully,  163  Mass.  216,  39  N. 

Brooklyn  Union   Gas   Co.,   136   App.  E.   1007   [servant  obviously  drunk]  ; 

Div.     727,     121     N.    Y.     Supp.     401  Wabash  R.  Co.  v.  Brow,  65  Fed.  941, 

(1910i),    (unfitness  may  be   inferred  13   C.   C.  A.  222   [servant  drunk  at 

from  servant's  physical  condition),  accident,  drunk  before  at  similar  ac- 

'°°Baulec  v.  Harlem  R.  Co.,  59'  N.  cident;  notice].  Notice  to  any  agent 
Y.  356,  360;  Pittsburgh,  etc.  R.  Co.  of  the  master,  entrusted  with  the 
V.  Ruby,  38  Ind.  294;  Evansville,  power  of  dismissing  the  servant  iu. 
etc.  R.  Co.  v.  Guyton,  115  Ind.  450',  fault,  is  clearly  enough  (Chapnaan 
17  N.  E.  101;  Hilts  v.  Chicago,  etc.  v.  Erie  R.  Co.,  55  N.  Y.  579;  Sutton 
R.  Co.,  55  Mich.  437,  21  N.  W.  878;  v.  N.  Y.,  Lake  Erie,  etc.  R.  Co.,  66 
Grube  v.  Missouri  Pac.  R.  Co.,  98  Hun,  632,  21  N.  Y.  Supp.  312  [con- 
Mo.  330,  11  S.  W.  736;  Baltimore,  ductor's  negligence  known  to  super- 
etc.  R.  Co.  V.  Camp,  65  Fed.  952,  13  intendent]).  Notice  to  an  agent. 
C.  C.  A.  233.  See  Coppins  v.  N.  Y.  without  authority  to  hire  or  dis- 
Central  R.  Co.,  122  N.  Y.  557,  25  charge  such  servants  canlnot  be  im- 
N.  E.  915.  To  the  contrary,  on  the  puted  to  the  company  (Reiser  v. 
ground  that  such  evidence  multiplied  Pennsylvania  Co.,  152  Pa.  St.  38,  25 
the  issues,  were  Frazier  v.  Penn.  R.  Id.  175).  Layzell  v.  Sommers  Coal 
Co.,  38  Pa.  St.  104;  Connors  v.  Mor-  Co.,  117  N.  W.  (Mich.)  179  (19'08)  ; 
ton,  160  Mass.  333,  35  N.  E.  860;  Campbell  v.  Wing,  5  Tex.  App.  431, 
Hatt  v.  Nay,  144  Mass.  186,  10  N.  24  S.  W.  360  (1894)  ;  Stevens  v.  San 
E.  807;  Robinson  v.  Fitehburg  R.  Francisco,  etc.  Ry.  Co.,  100  Cal.  554,. 
Co.,  7  Gray,  92.  The  former  deci-  35  Pac.  165  (1893);  Cosgrove  v.  Pit- 
sion  was  reviewed  and  condemned  in  man,  103  Cal.  268,  37  Pac.  232' 
Baulec  v.  N.  Y.  &  Harlem  R.  Co.,  59  (1894) ;  Young  v.  Milwaukee  Gas- 
N.  Y.  356;  Pittsburgh,  etc.  R.  Co.  v.  L.  Co.,  133  Wis.  9,  113  N.  W.  59 
Ruby,  38  Ind.  294.  (1907);    Ballard's  Admx.  v.   Louis- 

"°  Some  notice  is  indispensable  to  villa,  etc.   Ry.   Co.,   33  Ky.   L.   Rep. 

liability   (Cameron  v.  N.  Y.  Central  301,    423,    110    S.    W.    296    (1908); 

R.  Co.,  145  N.  Y.  40O,  40  N.  E.  1 ;  Johnson  v.  Lake  Shore,  etc.  Ry.  Co., 

Burke  v.   Syracuse,   etc.   R.   Co.,   69  127  N.  W.  (Mich.)  271  (1910).   .See 

Hun,  21,  23  N.  Y.  Supp.  458  [switch-  note  10.1,  §  189',  ante. 
man  of  17];  Jungnitsch  v.  Michigan        "*  Galveston,  etc.  E.  Co.  v.  Arispe,. 

Malleable   Iron   Co.,    105   Mich.   270,  81  Tex.  517,  17  S.  W.  47. 
63    N.    W.    296     [boy    of    16;    arm        "=  Whittaker     v.     Delaware,     etc. 

broken,  but  this  unknown].     Actual  Canal  Co.,  126  N.  Y.  544,  27  N..  E. 

notice  was  held  proved  in  Laning  v.  1042;  Ohio,  etc.  R.  Co.  v.  Collarn,  7S 
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vant  for  incompetency  or  negligence;  "^  and,  (4)  that  the 
injury  complained  of  resulted  from  the  incompetency 
proved/^*  For  evidence  of  a  defect  or  bad  habit  is  of  no 
effect,  if  the  injury  complained  of  was  in  no  way  brought 
about  by  that  defect  or  habit."^    The  mere  fact  of  the 

Ind.  26L  Continuous  negligence  for  chusetts  (Hatt  v.  Nay,  144  Mass. 
two  weeks,  held  sviffieient  to  go  to  186,  10'  N.  E.  807 )  ;  Missouri  ( Grube 
jury  as  evidence  of  such  want  of  v.  Missouri  Pac.  R.  Co.,  9'8  Mo.  330, 
oversight  (Daly  v.  Sang,  9-1  Wis.  11  S.  W.  736),  and  perhaps  Pennsyl- 
336,  64  N.  W.  997).  Proof  of  un-  vania.  .General  reputation  of  a  ser- 
fitness  of  a  servant,  at  the  time  of  vant  for  competency  and  care  at  the 
his  employment,  makes  out  a  prima  time  and  place  of  employment,  of 
facie  case  against  the  master,  and  such  character  as  to  imply  informa- 
throws  upon  him  the  burden  of  dis-  tion  to  the  employer,  is  admissible 
proving  negligence  in  the  selection  as  tending  to  disprove  alleged  neg- 
(Crandall  v.  Mcllrath,  24  Minn,  ligence  in  employing  such  servant 
127;  Fines  v.  Sillery,  73  Hun,  549,  (Illinois  Cent.  E.  Co.  v.  Morrissey, 
26  N.  Y.  Supp.  181  [no  inquiries  45  111.  App.  127 ) .  Sec.  189  and  note.. 
made  on  employing  servant] ) .  See  also  Lambrecht  v.  Pfizer,  49  N. 
Giorodana  v.  Brandywine  Granite  Y.  App.  Div.  82,  63  N.  Y.  Supp.  591 ; 
Co.,  3  Pen.  (Del.)  423,  52  Atl.  332  Queen  v.  Schwann,  119  La.  495,  44 
(19-02).  See  note  94,  §  189,  anie.  So.  276  (1907).  Evidence  of  in- 
'"  Common  reputation  is  admissi-  competency,  to  affect  the  master, 
ble  to  charge  master  with  notice  of  must  be  of  general  reputation  and 
incompetency,  without  bringing  no-  not  of  specific  acts  ( Frazier  v.  Penn- 
tice  of  such  reputation  home  to  the  sylvania  Ry.  Co.,  38  Pa.  St.  104,  110. 
master  (Monahan  v.  Worcester,  150  See  note  101,,  §  189,  supra.  Am. 
Mass.  439i,  23  N.  E.  228;  Driscbll  v.  Steel,  etc.  Co.  v.  Keefe,  165  Fed.  189 
Fall  River,  163  Mass.  105,  39  N.  E.  (1908);  Still  v.  San  Francisco,  etc. 
1003;  Lake  Shore  R.  Co.  v.  Stupak,  Ry.  Co.,  98  Pac.  (Cal.)  672  (1900); 
123  Ind.  210,  23  N.  E.  246;  Davis  v.  Indianapolis,  etc.  Co.  v.  Kinney,  85 
Detroit,  etc.  E.  Co.,  20,  Mich.  10i5;  N.  E.  (Ind.)  954  (1908);  Beers  v. 
Chicago,  etc.  R.  Co.  v.  Sullivan,  63  Isaac  Prouty  &  Co.,  200  Mass.  19,  85^ 
111.  293;  Western  Stone  Co.  v.  N.  E.  864  (190S);  Columbia  Creo- 
Whalen,  151  111.  472,  38  N.  E.  241;  soting  Co.  v.  Beard,  89  N.  E.  (Ind. 
Nofolk,  etc.  R.  Co.  v.  Hoover,  79  Md.  App.)  321  (1909). 
253,  29  Atl.  994;  Texas,  etc.  R.  Co.  "*Core  v.  Ohio  River  R.  Co.,  38  W. 
V.  Johnson,  89  Tex.  519,  35  S.  W.  Va.  456,  18  S.  E.  596  [fireman  in 
1042;  Baltimore,  etc.  R.  Co.  v.  Hen-  charge  engine].  Plaintiff  cannot  re- 
thorne,  19  C.  C.  A.  623,  73  Fed.  634;  cover  merely  on  proof  of  reputation 
Park  v.  N.  Y.  Central  E.  Co.,  85  for  recklessness  and  carelessness, 
Hun,  184,  32  N.  Y.  Supp.  482).  Evi-  without  also  proving  that  the  ser- 
dence  of  reputation  for  incompetency  vant  was  in  fact  reckless  and  care- 
is  no  proof  of  incompetency  in  fact  less  (Gier  v.  Los  Angeles  R.  Co.,  108' 
(Gier  v.  Los  Angeles  R.  Co.,  108  Cal.  Cal.  129,  41  Pac.  22). 
129,   41   Pac.  22 ) ,  except  in  Massa-  ™  Cosgrove    v.    Pitman,    103    Cal.. 
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incompetency  of  a  servant  for  the  work  upon  which  he 
was  employed  is  not  enough  to  warrant  a  jury  in  finding 
the  master  guilty  of  negligence  in  employing  him.^"  But 
the  evidence  by  which  such  incompetency  is  proved  may 
be  of  such  a  nature  as  to  raise  a  fair  inference  that  the 
master  either  had  notice  of  the  fact/"  or  else  omitted  to 
make  such  inquiries  as  common  prudence  would  have 
dictated."*  Thus,  proof  of  the  employment  of  one,  who 
had  always  been  a  mere  clerk,  or  a  common  laborer,  to 
run  a  steam  engine,  would  justify  a  finding  of  negligence 
on  the  part  of  the  master,  without  showing  that  he  had 


268,  37  Pac.  232  [intoxication] ; 
Harrington  v.  N.  Y.  Central  R.  Co., 
50  Hun,  602,  4  N.  y.  Supp.  640 
[foreman  sometimes  drunk,  but  so- 
ber at  time  of  accident] ;  Englehardt 
V.  Delaware,  etc.  R.  Co.,  78  Hun, 
588,  29  N.  Y.  Supp.  425  [short  sight, 
not  causing  injury]. 

""  The  bare  fact  of  habitual  neg- 
ligence of  a  servant,  without  proof 
that  it  came  to  the  notice  of  the 
master  or  of  any  agent  charged 
with  the  duty  of  reporting  it,  or  of 
some  circumstance  which  should 
have  called  attention  to  it,  is  not 
enough  to  charge  the  master  with 
notice  (Cameron  v.  N.  Y.  Central  R. 
Co.,  145  N.  Y.  40«i,  40'  N.  E.  1 ;  Moss 
V.  Pacific  R.  Co.,  49  Mo.  167;  Jor- 
dan V.  Wells,  3  Woods,  527;  East 
Tenn.,  etc.  R.  Co.  v.  Gurley,  12  Lea, 
46;  Huffman  v.  Chicago,  etc.  R.  Co., 
78  Mo.  50  [engineer  alleged  to  have 
run  his  train  too  fast,  to  the  damage 
of  brakeman] ;  Chapman  v.  Erie  R. 
Co.,  55  N.  Y.  579  [employee  orig- 
inally competent,  subsequently  be- 
came unfit] ;  Harvey  v.  N.  Y.  Cen- 
tral R.  Co.,  88  N.  Y.  481  [negligence 
but  not  incompetent  switchman] ; 
Pilkinton  v.  Gulf,  etc.  R.  Co.,  70 
Tex.  226,  7  S.  W.  805).  Proof  of 
incompetency  alone  does  not  throw 
upon  the  master  the  burden  of  show- 


ing care  in  selection  (Murphy  v.  St. 
Louis,  etc.  R.  Co.,  71  Mo.  202; 
contra,  Skerritt  v.  Scallan,  11  Irish 
R.  C.  L.  389i).  Master  must  have 
notice  in  some  form  to  be  chargeable 
(Stevens  v.  San  Francisco,  etc.  R. 
Co.,  1.00  Cal.  554,  35  Pac.  165;  Reiser 
V.  Pennsylvania  C&.,  152  Pa.  St.  38, 
25  Atl.  175;  Mulhern  v.  Lehigh  Val. 
Coal  Co.,  161  Pa.  St.  270,  28  Atl. 
1087  [rule  not  changed  by  statute, 
1885]). 

"'O'Loughlin  v.  N.  Y.  Central  R. 
Co.,  87  Hun,  538,  34  N.  Y.  Supp. 
297  [conductor  forced  to  act  as 
switchman]. 

^  Evidence  of  incompetency  and 
notice  held  suflSeient  to  go  to  jury, 
in  Coppins  v.  N.  Y.  Central  R.  Co., 
122  N.  Y.  557,  25  N.  E.  915  [habit  of 
leaving  post  of  duty] ;  Hilts  v.  Chi- 
cago, etc.  R.  Co.,  55  Mich.  437,  21 
N.  W.  878  [locomotive  engineer  had 
for  nine  months  habitually  been 
noticeably  drunk] ;  Wall  v.  Dela- 
ware, etc.  R.  Co.,  54  Hun,  454,  7  N. 
Y.  Supp.  709  [frequent  acts].  Gior- 
dano V.  Brandywine  Granite  Co.,  3 
Pennw.  423,  52  Atl.  332  (1901) 
[master  will  be  presumed  to  have 
knovm  what  was  generally  known 
respecting  the  competency  of  a  ser- 
vant by  those  among  whom  the  latter 
worked  and  lived]. 
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actual  notice  of  the  servant's  antecedents ;  ""  for  it  v^ould 
be  improbable  that  the  master  could  be  so  grossly  de- 
ceived if  he  had  made  any  inquiry.  Evidence  of  only  one 
other  negligent  act  of  the  servant  in  fault  is  not  usually 
sufficient/^"  especially  if  no  injury  resulted  from  it.^^^  A 
jury  cannot  be  allowed  to  decide,  merely  from  the  looks 
and  manner  of  a  servant  appearing  before  them,  that  he 
was  incompetent,  and  that  the  master  ought  to  have 
known  it.^^^ 


§  191.*  Duty  to  employ  sufficient  force.  —  Another 
duty  which  the  master  owes  to  his  servants  is  that  of 
employing  a  sufficient  number  to  do  the  work,  so  far  as 
may  be  necessary  to  enable  them  to  do  it  in  safety;  ^^^ 


"°  Such  proof  will  sustain  a  ver- 
dict, but  it  does  not  raise  a  legal 
presumption.  It  is  entirely  for  the 
jury  (Joch  v.  Dankwardt,  85  111. 
331).  See  Bunnell  v.  St.  Paul,  etc. 
E.  Co.,  29  Minn.  305,  where  one,  who 
had  never  learned  the  trade  of 
carpenter,  was  employed  as  foreman 
of  a.  gang  of  carpenters. 

""Hathaway  v.  Illinois  Cent.  R. 
Co.,  92  Iowa,  337,  60  N.  "W.  651. 
Proof  of  single  act  may  be  enough 
with  other  facts  (East  Line,  etc.  R. 
Co.  V.  Scott,  71  Tex.  703,  10  S.  W. 
298). 

"» Holland  v.  Southern  Pac.  R.  Co., 
im  Cal.  240,  34  Pac.  666  [running 
train  too  fast]. 

"^Corson  v.  Maine  Central  R.  Co., 
76  Me.  244.  See  Peaslee  v.  Fitch- 
burg  R.  Co.,  152  Mass.  155,  25  N.  E. 
71.  Yet  the  court  on  appeal  cannot 
say,  as  matter  of  law,  that  the  con- 
duct of  the  servant,  in  presence  of 
the  jury,  in  connection  with  other 
testimony  will  not  warrant  a  find- 
ing  of   his   incompetency    (Keith   v. 


New  Haven,  etc.   R.   Co.,   140  Mass. 
175,  3  N.  E.  28). 

"^^Plike  v.  Boston,  etc.  R.  Co.,  53 
N.  Y.  549;  Booth  v.  Boston,  etc,  R. 
Co.,  73  Id.  38;  Lake  Shore,  etc.  R. 
Co.  V.  Lavalley,  36  Ohio  St.  221; 
Burlington,  etc.  R.  Co.  v.  Crockett, 
19  Neb.  138,  26  N.  W.  921  [absence" 
of  watchman]  ;  Chicago,  etc.  R.  Co. 
V.  Taylor,  69  111.  461.  A  railroad 
company  is  liable  for  the  death  of- 
an  employee,  caused  by  the  absence 
from  a  train,  for  the  purpose  of  get- 
ting something  to  eat,  of  part  of  a 
train  crew,  who  were  required  to  re- 
main on  duty  nineteen  hours  with- 
out any  way  of  getting  meals,  though 
decedent  was  a  fellow  servant 
(Pennsylvania  Co.  v.  McCaffrey,  139 
Ind.  430,  38  N.  E.  67).  See  Thorpe 
V.  Mo.  Pacific  R.  Co.  (89  Mo.  650), 
where  it  was  held  that  if  the  in- 
sufHeiencv  of  the  stafi'  or  force  em- 
ployed to  do  the  work  is  obviously 
so  great  that  even  with  the  use  of 
great  caution  there  is  imminent  dan- 
ger  to   those   actually   taking   part, 


[Law  of  Neg. 
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but,  as  in  other  cases,  he  is  only  bound  to  use  ordinary- 
care  for  this  purpose.^^*  It  is  not  always  consistent  with 
such  care,  however,  to  provide  a  force  just  sufficient  for 
the  regular,  every-day  course  of  business.  Preparation 
must  be  made  for  those  extraordinary  emergencies  which, 
although  they  do  not  frequently  occur,  are  still  known  in 

they   are   chargeable   with   contribu-  Fed.  465,  59   C.   C.  A.  269    (1903); 

tory  negligence  in  uniting  in  it.  Hill    v.    Big    Creek    Lbr.    Co.,     108 

'^'See   Northern  Pacific  R.   Co.  v.  La.  162,  32  So.  372,  58  L.  R.  A.  346 

Herbert,  116  U.  S.  642,  6  S.  Ct.  §90.;  (1908)     [where    the    injury    results 

Saxton  V.  Hawksworth,  26  L.  T.  851 ;  from    the    inadequacy    of    the    force 

Skipp  V.  Eastern  Counties  R.  Co.,  9  employed  the  fellow-servant  doctrine 

Exch.     223;     Ocean     S.     S.     Co.     v.  constitutes   no   defence];    Masner   v. 

Cheeney,  95   Ga.  381,  22  S.  E.  544,  Atchison,  etc.  Ry.  Co.,  177  Fed.  618, 

aff'g  92  Ga.  726,  19  S.  E.  33,  44  Am.  101  C.  C.  A.  244  (1910)    [insufficient 

St.   Rep.    113    (1894);    Beresford  v.  number  of  switchmen];  Denver,  etc. 

Am.   Coal   Co.,   124  Iowa,  34,   98  N.  Ry.  Co.  v.  Reiter,  47  Colo.  417,  107 

W.   902,   70   L.   R.   A.   256    (1904);  Pa*.     1100     (1910);     Doir    v.     New 

Bokamp  v.  Chicago,  etc.  Ry.  Co.,  100  York,  etc.  S.  S.  Co.,   139  App.  Div. 

■  S.  W.    (Ky.)    689    (1907);   Di  Bari  751,    124   N.    Y.    Supp.    295     (1910') 

V.  J.  W.  Bishop  Co.,  199  Mass.  254,  [less  number  than  required  by  gen- 

85  N.  E.  89  (190-8);  Brown  v.  Rome,  eral     custom     furnished     to     handle 

etc.,  Co.,  9  Ga.  App.   142,   62   S.   E.  bundles    of    iron    in   the    hold    of    a 

720   ( 1908 )  ;  Meily  v.  St.  Louis,  etc.  vessel] ;    Jackson    v.    Old    Dominion 

Ry.    Co.,    114    S.    W.     (Mo.)     1013  Min.  Co.,  132  ^.  W.   (Mo.  App.)   306 

(1908);    Standard    Sanitary    Co.    v.  (1910);     Lapier    v.    Beaubien,    etc. 

Minor,  33  Ky.  L.  Rep.  982,  112  S.  W.  Co.,   162  Mich.   533,   127  N.   W.   692 

572   (1908);  Fitter  v.  Iowa  Tel.  Co.,  (19I0i).       See    Nanico    v.    Interbor- 

121  N.  W.    (Iowa)   48   (1909);  Tur-  ough,   etc.    Co.,    140  App.   Div.    378, 

ner  V.  Missouri  Pac.  Ry.  Co.,  45  Tex.  125   N.  Y.   Supp.   388    (1910);    San 

App.    650,    119   S.   W.    719    (1909');  Antonio  Trac.   Co.  v.   Rodriguez,   77 

Hyland  V.  Southern,  etc.  Tel.  Co.,  70  S.    W.     (Tex.    App.)     420     (1903); 

S.  C.  315,  49  S.  E.  879  (1904)    [the  Bonn  v.  Galveston,  etc.  Ry.   Co.,  82 

duty  to  furnish  proper  instrumental-  S.     W.      (Tex.     App.     808     (1904); 

ities    embraces    human    agencies    as  Coughlan   v.   Pennsylvania,   etc.   Ry. 

well   as  mechanical   devices] ;    Chan-  Co.,    6    Pennw.    242,    67     Atl.     148 

non  Co.  V.  Hahn,   189  111.  28,  59  N.  (1906);  Meily  v.  St.  Louis,  etc.  Ry. 

E.    522    (1901)     [failure   to   employ  Co.,   215   Mo.   App.   567,   114   S.   W. 

operator  for  freight  elevator  as  re-  1013     (1909);    Biggers    v.    Catawba 

quired  by  ordinance  of  city  of  Chi-  Power   Co.,   72   S.   C.   264,   51   S.   E. 

cago].     It  has   been  held   otherwise  822      (1905);     Pagan     v.     Southern 

in  the   absence  of  such  requirement  Ry.   Co.,   78   S.   C.  413,  59  S.   E.   32 

by  statute  or  ordinance   (Wendell  v.  (1907);     Rosin     v.     Danaher     Lbr. 

Leo,  108  N.  Y.  Supp.  1150,  reversed  Co.,  115  Pac.    (Wash.)    833    (1911); 

195  N.  Y.  76,  87  N.  E.  790  ( 19fli9)  ;  Pennsylvania  Ry.  Co.  v.  Hartell,  157 

Pennsylvania    Co.    v.    Fishback,    123  Fed.  607,  85  C.  C.  A.  335    (1907). 
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common  experience  to  be  likely  to  occur  occasionally. 
Thus,  in  case  of  a  sndden  flood,  washing  away  a  part  of  a 
railroad,  the  company  must  have  men  promptly  stationed 
at  points  of  danger,  to  warn  servants  who  are  uncon- 
scious of  it.^^^  If  men  enough  are  not  previously  en- 
gaged, new  ones  should  be  instantly  procured ;  or,  if  there 
is  not  time  to  do  this,  some  part  of  the  general  business 
must  be  suspended,  so  as  to  release  a  sufficient  number  of 
men  to  attend  to  the  new  and  more  pressing  duty.  When 
h  sufficient  number  have  been  furnished  the  casual  ab- 
sence of  one  from  the  post  of  duty  will  not  impose  lia- 
bility on  the  master,  where  the  failure  to  observe  it  is 
not  due  to  neglect  in  supervision.^^^^  Nor  will  the  em- 
ployment of  a  sufficient  number  exonerate  him  in  case 
the  work  is  actually  undertaken  with  less.^^^^ 

§  192.*  Duty  to  provide  proper  instrumentalities  and 
place  of  work.  —  The  master  personally  ^^*  owes  to  his 

"» Hardy  v.  Carolina  Central  R.  McCaflFery,  139  Ind.  430,  38  N.  E.  67, 
Co.,  76  N.-  C.  5.  In  that  case,  a  29  L.  R.  A.  104. 
brakeman  in  defendant's  employ-  "^"b  Gerrish  v.  New  Haven  Ice  Co., 
ment,  was  killed  by  the  wrecking  of  63  Conn.  9,  27  Atl.  235. 
his  train  in  a  washout,  immediately  "°  The  master  is  bound  to  use  due 
after  an  extraordinary  storm.  The  care  in  furnishing  safe  instru- 
corporation  was  held  liable  on  the  mentalities  for  performing  the  work, 
ground  of  their  failure  to  have  a  This  is  a  personal  obligation,  which 
man  at  the  break  in  the  road,  to  cannot  be  escaped  by  delegating  it 
warn  the  train;  Read,  J.,  saying:  (Gardner  v.  Michigan  Cent.  R.  Co., 
"  There  must  be  a  man  for  every  150  U.  S.  349,  14  S.  Ct.  140';  North- 
place,  as  need  may  be  "  ( see  74  N.  ern  Pacific  R.  Co.  v.  Herbert,  1.16  U. 
C.   734).  S.  642,  6  S.  Ct.  590;  Fuller  v.  Jewett, 

'=»a  Ocean    S.    S.    Co.    v.    Cheeney,  80.  N.   Y.   46;    Pullman   Car   Co.   v. 

supra;  Parker  v.  New  York,  etc.  Ry.  Laack,   143  111.  242,  32  N.  E.  285; 

Co.,  18  R.  I.  773,  30  Atl.  849;  Pot-  Morton  v.   Detroit,   etc.   R.   Co.,   81 

ter  V.  New  York,  etc.  Ry.   Co.,   136  Mich.  423,  46  N.  W.  Ill;  Bushby  v. 

N.  Y.  77,  32  N.  E.  603.      Otherwise  N.  Y.,  Lake  Erie,  etc.  R.  Co.,  107  N. 

where  train  hands  were  required  to  Y.  374,  14  N.  E.  407;  Kranz  v.  Long 

remain  on  duty  nineteen  hours  with-  Island  R.  Co.,  123  N.  Y.  1,  25  N.  E. 

oijt  opportunity  to  get  their  meals  206,  and,  in  fact,  all  the  cases  cited 

and  absented  themselves  to  get  some-  under  this   section), 
thing   to   eat    (Pennsylvania   Co.   v. 


■  Original  section  number  194. 
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servants  the  duty  of  using  ordinary  care  and  diligence  "' 
to  provide  for  their  use  reasonably  safe  instrumentalities 
of  service.^^*  Among  these  are  a  reasonably  safe  place 
in  which  to  do  their  work  ^^°  or  to  stay  while  waiting 


^  Ordinary  care  is  always  re- 
quired. It  is  error  to  charge  that 
anything  less  will  suffice  in  any  case 
(St.  Louis,  etc.  R.  Co.  v.  Eggmann, 
161  111.  155,  43  N.  E.  620).  Ordi- 
nary care  implies  such  care  in  the 
matter  as  the  master  would  take  if 
it  were  possible  for  him  to  occupy  at 
the  same  time  the  position  of  both 
master  and  servant  (Morrisey  v. 
Hughes,  65  Vt.  553,  27  Atl.  206). 
The  ordinary  care  which  a  railroad 
company  is  bound  to  use  to  furnish 
safe  machinery  and  appliances  is 
measured  by  the  character  and  risks 
of  the  business  (Mather  v.  Rillston, 
156  U.  S.  391,  16  S.  Ct.  464;  Texas, 
etc  R.  Co.  V.  Thompson,  17  C.  C.  A. 
524,  70  Fed.  944).  A  railroad  com- 
pany owes  to  its  servants  a  greater 
degree  of  diligence  and  care,  accord- 
ing as  the  service  in  which  they  are 
engaged  is  more  dangerous  (Central 
R.  Co.  V.  Ryles,  84  Ga.  420,  11  S.  E. 
499). 

"'  Gardner  v.  Mich.  Central  R.  Co., 
150  U.  S.  349,  14  S.  Ct.  140;  Central 
R.  Co.  V.  Keegan,  160  U.  S.  259',  16 
S.  Ct.  26&.  The  rule  applies  to  ani- 
mals as  well  as  inanimate  appliances 
(Hammond  Co.  v.  Johnson,  38  Neb. 
244,  56  N.  W.  967  [horses]  ;  Wrought 
Iron  Range  Co.  v.  Martin  [Tex.  Civ. 
App.]  28  S.  W.  557). 

"^  Union  Pac.  R.  Co.  v.  O'Brien, 
161  U.  S.  451;  Plank  v.  N.  Y.  Cen- 
tral R.  Co.,  60  N.  Y.  607  [trench  in 
place  where  brakemen  were  required 
to  stand] ;  Benzing  v.  Steinway,  101  ■ 
N.  Y.  547,  5  N.  E.  449  [platform] ; 
Kranz  v.  Long  Island  R.  Co.,  123  N. 
Y.  1,  25  N.  E.  206  [trench] ;  Wilson 
V.  Willimantic  Linen  Co.,  50>  Conn. 


433  [defective  shafting;  making 
workshop        dangerous].  Servant 

crushed  between  a  car  and  a  build- 
ing while  moving  the  car  in  obedi- 
ence to  orders,  recovered;  space  be- 
tween track  and  building  being  too 
narrow,  and  constantly  narrowing; 
but  plaintiff  did  not  know,  and  could 
not  reasonably  be  expected  to  know, 
this  (Ferren  v.  Old  Colony  R.  Co., 
143  Mass.  197,  9  N.  E.  ©OS).  De- 
ceased was  digging  in  a  deep  trench, 
the  sides  of  which  were  not  braced, 
and  on  one  side  of  which  a  water 
pipe  had  been  buried ; "  and  this  side 
caved  in.  Held,  that  a  verdict 
against  the  master  could  not  be  set 
aside  (Van  Steenburgh  v.  Thornton 
[Ct.  Errors],  58  N.  J.  Law,  160',  33 
Atl.  380).  It  is  the  duty  of  a  mas- 
ter to  exercise  reasonable  care  to  see 
that  the  place  furnished  for  a  ser- 
vant to  work  ia  reasonably  safe,  and 
if  he  leaves  the  performance  of  such 
duty  to  other  servants,  he  is  liable 
for  the  manner  in  which  they  per- 
form it,  without  regard  to  his  per- 
sonal knowledge,  or  notice  of  dan- 
gerous conditions  (Hess  v.  Rosen- 
thal, 160  111.  621,  43  N.  E.  743).  To 
the  same  effect,  Phil.  &  Reading  R. 
Co.  V.  Trainor,  137  Pa.  St.  148,  20 
Atl.  632;  Big  Creek  Stone  Co.  v. 
Wolf,  138  Ind.  496,  38  N.  E.  52; 
Engstrom  v.  Ashland  Iron  Co.,  87 
Wis.  166,  58  N.  W.  241;  Kelley  v. 
Ryus,  48  Kans.  120,  29  Pac.  144; 
Hammond  Co.  v.  Mason,  12  Ind. 
App.  469',  40i  N.  E.  642;  Gisson  v. 
Schwabacher,  99  Cal.  419,  34  Pac. 
104  [dark  room  with  dangerous  ma- 
chinery] ;  Akeley  Lumber  Co.  v. 
Rauen,  58  Fed.  668,  7  C.  C.  A.  424 
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orders,""  reasonably  safe  ways  of  entrance  and  depart- 
ure,"^ an  adequate  supply "-  of  sound  and  safe  ma- 
terials, implements   and  accommodations,"^  with   such 

[dangerous  place,  insufficiently  N.  W.  (Wis.)  96  (1907);  Connolly 
lighted].  A  railroad  track  is  the  v.  Hall,  etc.  Co.,  192  N.  Y.  182,  84 
"  place  of  work "  for  trainmen;  and  N.  E.  807  (1908);  Georgetown 
the  master  is  bound  to  see  to  its  Water,  etc.  Co.  v.  Forwood,  113 
safety  (Union  Pac.  E.  Co.  V.  O'Brien,  S.  W.  112  (1908);  Commonwealth 
161  U.  S.  451;  Pidgeon  v.  Long  Elec.  Co.  v.  Rooney,  138  111.  App. 
Island  R.  Co.,  87  Hun,  43,  33  N.  Y.  275  (1908)  ;  Flannagan  v.  F.  W. 
Supp.  870;  Bessex  v.  Chicago,  etc.  Carlin  Const.  Co.,  118  N.  Y.  S.  953, 
R.  Co.,  45  Wis.  477  [track];  Hule-  134  App.  Div.  236  (190®);  Gorseg- 
han  V.  Green  Bay,  etc.  R.  Co.,  58  Id.  ner  v.  Burnham,  142  Wis.  486,  125 
319,  17  N.  W.  17  [track];  St.  Louis,  N.  W.  914  (1910). 
etc.  R.  Co.  V.  Robbins,  57  Ark.  377,  ""  Peters  v.  Harrison  Wire  Co.,  14 
21  S.  W.  886;  Fordyce  v.  Briney,  58  Mo.  App.  599  [heavy  wheel,  left  un- 
Ark.  206,  24  S.  W.  250;  Davis  v.  fastened  on  an  inclined  track  over  a 
Button,  78  Cal.  247,  18  Pac.  133  place  where  plaintiff,  a  servant,  was 
[bridge] ;  Woods  v.  Lindvall,  4  U.  S.  waiting  to  go  to  his  work,  and  an- 
App.  49,  1  C.  C.  A.  37,  48  Fed.  62  other  servant  set  in  motion  the 
[defective  trestle]).  Safe  place  to  wheel,  which  fell  upon  plaintiff], 
work  (White  on  Personal  Injuries  So  while  eating  meals  during  short 
by  Railroads,  §  245,  n.  4;  Pahlan  v.  interval  (Cleveland,  etc.  R.  Co.  v. 
Detroit,  etc.  Ey.  Co.,  122  Mich.  232,  Martin  [Ind.  App.],  39  N.  E.  759). 
81  X.  W.  103  (1900);  Nadau  v.  "' Brydon  v.  Stewart,  2  Macq.  H. 
White  River,  etc.  Co.,  76  Wis.  120,  L.  30;  s.  P.,  Buzzell  v.  Laconia  Mfg. 
43  N.  W.  1135  (1889);  Middle  Co.,  48  Me.  113.  Safe  ways  of 
Georgia,  etc.  Ry.  Co.  v.  Barnett,  104  entrance  and  departure ;  and  for  go- 
Ga.  582,  30  S.  E.  771,  12  Am.  &  ing  about  his  work  (Bookman  v. 
Eng.  Ey.  Cas.  (N.  S.)  732  (1898);  Seaboard,  etc.  Ey.  Co.,  152  Fed.  686, 
Kuhn  V.  Deleware,  etc.  Ey.  Co.,  97  81  C.  C.  A.  612  (1907);  Feneff  v. 
Hun  (N.  Y.)  74,  36  N.  Y.  Supp.  332,  Boston,  etc.  Ry.,  196  Mass.  575,  82 
71  N.  Y.  St.  233,  aff'd,  153  N.  Y.  N.  E.  705  (1907). 
683 ;  Doyle  v.  Missouri,  etc.  Trust  ""  Supply  of  tools  and  appliances 
Co.,  140.  Mo.  1,  41  S.  W.  255  (1901);  must  be  sufficient  (CTeveland,  etc. 
Chicago,  etc.  Ry.  Co.  v.  Eaton,  96  E.  Co.  v.  Brown,  20  C.  C.  A.  147,  73 
111.  App.  570s  aff'd,  194  111.  441,  62  Fed.  970).  The  neglect  to  provide 
N.  E.  784  (1902)  ;  Westman  v.  Wind  readily  attainable  appliances  for  the 
Eiver  Lbr.  Co.,  91  Pac.  (Ore.)  478  prevention  of  accidents,  in  oecupa- 
(1907)  ;  Williams  V.  Citizens' Steam-  tions  attended  with  unusual  dan- 
boat  Co.,  106  N.  Y.  Supp.  975,  122  ger,  is  proof  of  culpable  negligence. 
App.  Div.  188;  Hach  v.  St.  Louis,  (Mather  v.  Eillston,  156  U.  S.  391, 
etc.  Ry.  Co.,  208  Mo.  581,  106  S.  W.  15  S.  Ct.  464). 

525     (1907);    Missouri    Ry.    Co.    v.  "^  Paterson  v.  Wallace,  1  Macq.  H. 

Wise,  106  S.  W.   (Texas)   465,  aff'd,  L.  748;  Brydon  v.  Stewart,  2  Macq. 

109    S.    W.    12     (1908);    Chopin    v.  H.   L.   30;    Buzzell  v.   Laconia  Mfg. 

Combined     Locks     Paper     Co.,     114  Co.,   48   Me.   113;    Keegan  v.   West- 
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other  appliances  as  may  reasonably  be  required  to  insure 
their  safety/"  while  at  their  work  or  passing  over  his 
premises  to  or  from  work/^'*    These  things  must,  more- 

ern  R.   Co.,   8  N.  Y.   175;    Ryan  v.  L.  R.  1045,  104  S.  W.  708    (1907); 

Fowler,  24  Id.  410;  Laning  v.  N.  Y.  Gulf,    etc.    Ry.    Co.    v.    Griggs,    101 

Central  R.  Co.,  49  Id.  521;  Houston  S.  W.    (Tex.)    473,  aff'd,   105  S.   W. 

V.   Brush,   66  Vt.   331,  29  Atl.   380;  486    (1907);    Pennsylvania,   etc..  Co. 

Fiiield  v.  Northern  R.  Co.,  42  N.  H.  v.  Forstall,  159  Fed.  893,  87  C.  C.  A. 

225;  Hanley  V.  Grand  Trunk  R.  Co.,  73    (1908);    Cristanelli   v.    Saginaw 

62  Id.  274;   Moynihan  v.  Hills  Co.,  Mining  Co.,  154  Mich.  423,  117  N.  W. 

146   Mass.   586,   16  N.   E.   574    [ma-  910    (1908);    Reed  v.    Norfolk,   etc. 

chine];   Elkins  v.  Penn.  R.  Co.,  171  Ry.  Co.,  162  Fed.  750,  rev'd,    (C.  C. 

Pa.   St.    121,   33   Atl.   74    [defect  in  A.)    167  Fed.  16    (1908);   Clancy  v. 

steps   of  freight  car];   Norfolk,  etc.  New  York,  etc.   Ry.  Co.,   112  N.  Y. 

R.  Co.  V.  Jackson,  85  Va.  489,  6  S.  E.  Supp.  541,  128  App.  Div.  141  ( 1908) ; 

220     [cross-grained    defective    push-  Jellow  v.   Fore,  etc.   Co.,   201   Mass. 

pole] ;  Campbell  v.  Louisville,  etc.  R.  464,  87  N.  E.  906    ( 1900)  ;   Burgess 

Co.,   109   Ala.   520v   19   So.   675    [de-  v.    Humphrey,    etc.    Co.,    156    Mich, 

feetive  oar  brake] ;  Nordyke,  etc.  M.  345,  120  N.  W.  790    ( 1909)  ;   Texas, 

Co.  v.  Van  Sant,  99  Ind.  188;   Chi-  etc.   Ry.   Co.   v.   Geiger,    118   S.   W. 

cago,  etc.  R.  Co.  v.  Swett,  45  111.  197  (Tex.  App.)  179   (1909)  ;  McMiehael 

[a   very   emphatic   decision]  ;    Perry  v.    Fed.    Printing    Co.,     123    N.    Y. 

V.  Ricketts,  55  Id.  234;  Fink  v.  Des  Supp.  998,  139  App.  Div.  225  (1910). 

Moines  Ice  Co.,  84  la.  321,  51  N.  W.  "*  Hough  v.  Texas,  etc.  R.  Co.,  lOO 

155   [slide  in  ice  house];  Rodney  v.  U.  S.  213;  Benzing  v.  Steinway,  101 

St.  Louis,  etc.  R.  Co.,  127  Mo.  676,  N.  Y.  547,  5  N.  E.  449;  Corcoran  v. 

28  S.  W.  887  [car] ;  Kelley  v.  Ryus,  Holbrook,  59  N.  Y.   517    [laborer  in 

48    Kans.    120,    29    Pac.    144    [ma-  cotton  mill,  injured  through  failure 

chinery] ;  Prosser  v.  Montana  R.  Co.,  of  general  agent  to  keep  an  elevator 

17  Mont.  372,  43  Pac.  81  [bent  brake-  in  repair] ;  Vosburgh  v.  Lake  Shore, 

staff] ;    Hallower   v.   Henley,   6   Cal.  etc.  R.  Co.,  94  N.  Y.  374. 

209;    Johnson    v.    Bellingham    Imp.  '^^  Cases    cited,    note     131,    supra. 

Co.,   13  Wash.  St.  455,  43  Pa«.  370  This  principle  applies  to  vehicles  and 

[rotten  plank].    It  is  the  duty  of  an  ways   in   or   over   which   the   master 

employer   to  exercise   ordinary   care  carries  the  servant  to  or  from  work 

in    providing    reasonably    safe    and  (Conlon  v.   Oregon,   etc.   R.    Co.,   23 

suitable  machinery  for  the  use  of  his  Ore.  499,  32  Pac.   397    [servant  rid- 

servant,  and,  in  the  absence  of  no-  ing  over  bridge  to  his  work] ;    San 

tice  to  the  contrary,  the  servant  is  Antonio,    etc.    R.    Co.    v.    Adams,    6 

warranted  in  assuming  that  his  em-  Tex.    Civ.   App.    102,   24   S.   W.    839 

ployer     has     performed     this     duty  [bridge] ;    Pendergast    v.    Union    R. 

(Richland's  Iron  Co.   v.   Elkins,   90  Co.,  10  N.  Y.  App.  Div.  207,  41  N.  Y. 

Va.  249,   17  S.  E.  890).     Safe  ma-  Supp.   927    [cars]).     Safe   place   to 

terials   and   implements    (Harrod  v.  work   (Godfrey  v.  111.  Cent.  Ry.  Co., 

Hammond  Packing  Co.,  125  Mo.  App.  42   So.    (La.)    571    (1906);    Forquer 

357,  102  S.  W.  637   (1907);  Webster  v.   Slater  Brick   Co.,   37   Mont.   426, 

V.  Stewart  Iron  Works  Co.,  31  Ky.  97  Pac.  843   (1908);  Bailey  v.  Stix, 
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over,  be  adapted  to  the  work  in  hand.  It  is  not  enough 
that  they  should  be  good,  under  ordinary  conditions. 
They  must  be  suitable  for  the  work  to  which  they  are 
applied  by  the  master,  and  properly  adjusted  to  each 
other.^^®  If,  therefore,  the  master  knows  ^"  or  would  have 
known  if  he  had  used  ordinary  care  to  ascertain  the 
facts,^^'  that  the  buildings,  ways,  machinery,  tools  or  ma- 

etc.  Dry  Goods  Co.,  129  S.  W.   (Mo.  sonable  judgment  and   discretion  in 

App.)   739   (1910).  the   selection   of  appliances   and   de- 

"'  Where    machinery   was    perfect,  vices   ( Eckhart,  etc.  Co.  v.  Schaefer, 

of  its  kind,  and  in  good  repair,  but  lOil  111.   500    ( 1902 )  ;    Wolf  v.   New 

unsuitable  for  the  purpose  for  which  Bedford,  etc.  Co.,  189  Mass.  591,  76 

it  was  used,  the  master  was  held  lia-  N.  E.  222   ( 1905 )  ;  Parlett  v.  Dunn, 

ble    (Geloneck    v.    Dean   Pump    Co.,  102  Va.  459,  46  S.  E.  467    (1904). 

165  Mass.  202,  43  N.  E.  85).     The  Nor  is  he  under  obligation  to  dis- 

proper    adjustment    of    brake-rod    is  card  machinery  merely  because  it  is 

a    master's    duty     ( Woods    v.    Long  old    and    adopt   new    and   the    most 

Island  R.  Co.,  11  N.  Y.  App.  Div.  16,  improved    (Sweeney   v.    Berlin,    etc. 

42  N.  Y.  Supp.   140).     The  require-  Co.,  101  N.  Y.  520,  5  N.  E.  358,  54 

ment    of     fitness     has      relation    to  Am.  Rep.  722 ;  Nutt  v.  Southern  Pac. 

adaptation  for  the  work  to  be  per-  Co.,  25  Ore.  291,  35  Pac.  653). 

formed  and  the  safety  of  the  servant  "'Ryan  v.  Fowler,  24  N.  Y.  410; 

using     the     appliance     (Garnett     v.  Keegan  v.  Western  R.  Co.,  8  Id.  175; 

Phoenix    Bridge    Co.,    98    Fed.    192  Cayzer    v.    Taylor,  '  10    Gray,    274; 

(1900)  ;   Amer.  Malting  Co.  v.  Leli-  Perry  v.  Ricketts,  55  111.  234. 

velt,   101   111.   App.   320;    Spencer  v.  "'Benzing  v.  Steinway,  101  N.  Y. 

Worthington,  44  App.  Div.    (N.  Y.)  547;    Chicago,   etc.   R.   Co.   v.   Jack- 

496,  60  N.  Y.  Supp.  873 ;  Sappenfield  son,  55  111.  492 ;  Gibson  v.  Pacific  R. 

T.  Main  St.,  etc.  Ry.  Co.,  91  Cal.  48,  Co.,  46  Mo.  163 ;  Elliott  v.  St.  Louis, 

27  Pac.  590    (1891).     Where  injury  etc.   R.   Co.,   67   Mo.   272;    Spicer  v. 

was    caused    by    the    bursting    of    a  South    Boston    Iron    Co.,    138    Mass. 

cheek    valve    in    an    air    hoist,    pur-  426  [flaw  in  iron  hook  used  to  raise 

chased   from    a    reputable    manufac-  furnace    door,    which    a,   careful    in- 

turer   will   not   relieve    the    master  speetion  would  have  revealed] ;  Tex- 

from  liability  unless  it  was  adapted  as,   etc.   R.   Co.  v.   McAtee,   61   Tex. 

to  the  use  to  which  it  was  put  (Slat-  695    [defect   in   ear-brake,   of   which 

tery  v.   Walker,    179   Mass.   307,   60  the    master    should    have    known] ; 

N.  E.  782   (1897)  ;  Babcock  Lbr.  Co.  Houston  v.  Brush,  66  Vt.  331,  29  Atl. 

V.   Johnson,    120  Ga.    130,   48   S.   E.  380;  Noyes  v.  Smith,  28  Vt.  59  [de- 

438   (1904)  ;  Buey's  Admx.  v.  Chess,  feet  in  fire-box  of  engine,  which  mas- 

27   Ky.   L.   Rep.    198,   84   S.   W.   563  ter  might  have  discovered  by  proper 

(1906);    Riverside    Mills    v.    Jones,  vigilance];  Paine  v.  Eastern  R.  Co., 

121    Ga.    33,   48   S.   E.   700    (1904).  91     Wis.     340,     64     N.     W.     1005. 

But    the    master    is   not   obliged   to  Where  a  piece  of  mechanism  is  mani- 

adopt  any  particular  kind  of  appli-  festly    incomplete,    and    is    used     in 

ance  or  device  and  may  exercise  rea-  that    condition,    the    master    cannot 
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terials  which  he  provides  for  the  use  of  his  servants  are 
unsafe,  and  a  servant,  without  contributory  fault,  suffers 
injury  thereby,  the  master  is  hable  therefor ;  ^^°  although 
he  is  not  thus  liable,  in  the  absence  of  actual  or  construct- 
ive notice.""  The  master  is  not  entitled  to  time  to  dis- 
cover defects  in  things  which  are  defective  when  put  in 
use.  He  should  examine  them  before  putting  them  in 
use."^    He  cannot  evade  his  responsibility  in  these  re- 


shield  himself  from  responsibility 
by  alleging  ignorance  of  its  condi- 
tion and  of  the  danger  thereof 
(Broderick  v.  Detroit,  etc.  Depot  Co., 
56  Mich.  261  [defective  ventilator  in 
grain  elevator] ;  Ogden  v.  Rum- 
mens,  3  Fost.  &  F.  751  [arch  fell 
and  killed  a  workman;  defendant 
held  liable  if  he  had  reasonable  cause 
to  apprehend  the  fall]).  Where  a 
servant  was  injured  by  the  giving 
way  of  wood  which  had  been  al- 
lowed to  remain  in  the  soil  an  un- 
reasonable length  of  time,  he  was 
held  entitled  to  recover  against  his 
master  (who  owned  the  wood  and 
soil)  without  proof  of  an  actual 
scienter  (O'Donnell  v.  Allegheny 
Valley  R.  Co.,  59  Pa.  St.  239;  Webb 
V.  Eennie,  4  Fost.  &  F.  608).  The 
plaintiff's  son  was  at  work  for  the 
defendant  under  a  cylinder  sus- 
pended by  chains  and  bolts,  and 
the  tackle  being  insufBcient  for  the 
purpose,  the  cylinder  fell  and  killed 
the  plaintiff's  son.  The  manner  in 
which  the  cylinder  was  suspended 
was  unusual  and  dangerous,  and 
was  suggested  by  the  defendant 
himself.  Held,  that  the  defendant 
was  liable  (Weems  v.  Mathieson,  4 
Macq.  H.  L.  215).  When  an  eleva- 
tor fell  a  second  time  and  injured  a 
servant,  proof  of  the  former  fall  was 
held  admissible  to  show  the  master's 
knowledge  of  its  defective  character 
(Malone  v.  Hawley,  46  Cal.  409). 
"°  Complaint    alleging    that    "  de- 


fendant, by  the  exercise  of  ordinary 
care,  might  have  known,''  states 
cause  of  action  (Seckinger  v.  Phili- 
bert  Co.,  129  Mo.  590,  31  S.  W. 
957).  Master  who  himself  made 
ladder  furnished  servant,  chargeable 
with  knowledge  of  such  defects  as 
ordinary  care  during  manufacture 
would  have  disclosed  (Standard  Oil 
Co.  V.  Bowker,  141  Ind.  12,  40  N.  E. 
128).  In  that  case,  the  master  be- 
ing a  corporation,  was  of  course 
held  responsible  for  neglect  of  its 
servants  in  the  course  of  manufac- 
ture. 

""Welfare  v.  Brighton,  etc.  R. 
Co.,  L.  R.  4  Q.  B.  696;  Priestly  v. 
Fowler,  3  M.  &  W.  1;  Indianapolis, 
etc.  R.  Co.  V.  Love,  10  Ind.  554; 
Wright  V.  N.  Y.  Central  R.  Co.,  25 
N.  Y.  566;  Hayden  v.  Smithville 
Mfg.  Co.,  29  Conn.  548;  Buzzell  v. 
Laconia  Mfg.  Co.,  48  Me.  113;  Hull 
V.  Hall,  78  Id.  114,  3  Atl.  38.  See 
§  196,  note  3;  Schulz  v.  Rohe,  149 
N.  Y.  132,  43  N.  E.  420  [no  notice  of 
particular  defect].  But,  as  will  be 
seen  in  the  next  succeeding  section, 
he  has  constructive  notice  if  by  rea- 
sonable inspection  such  defects 
would  have  been  discovered  (§  193, 
note  153). 

""If  appliances  furnished  by  the 
master  "  are  shown  to  have  been 
originally  defective  and  unsafe,  the 
burden  does  not  rest  on  an  employee, 
when  injured  by  such  defect,  to  pro- 
duce further  evidence  that  the  mas- 
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spects  by  simply  giving  general  orders  that  servants 
shall  examine  for  themselves,  before  using  the  place,  ma- 
terials, etc.,  furnished  by  him.  The  fact  that  a  servant 
could,  by  care  and  caution,  so  operate  a  defective  and 
dangerous  machine  as  not  to  produce  injury  to  his  fellow- 
servants,  does  not  exempt  the  master  from  his  liability 
for  an  omission  to  exercise  reasonable  care  and  prudence 
in  furnishing  safe  and  suitable  appliances."^  The  master 
fails  to  supply  a  "  safe  place  "  for  M^ork,  if  he  allows 
work  to  be  conducted  there  habitually,  in  a  manner  need- 
lessly dangerous  to  servants."^ 

§  193.*  Duty  of  inspection  and  repair.  —  The  master 
is  also  personally  "*  bound,  from  time  to  time,"^  to  in- 


ter had  notice  thereof  "  ( Union  Pa- 
cific -R.  Co.  V.  James,  56  Fed.  1001, 
6  C.  C.  A.  217). 

"=  Stringham  v.  Stewart,  100  N.  Y. 
516,  3  N.  E.  575   [warehouse  eleva- 


ham  V.  Amer.  Bridge  Co.,  104  App. 
Div.  404,  93  N.  Y.  Supp.  748,  aflf'd, 
186  N.  Y.  561,  79  N.  E.  1114  (1906) 
[quoting  text]. 
^"  Doing  V.  N.  Y.,  Ontario,  etc.  E. 


tor  which  fell,  in  consequence  of  Co.,  151  N.  Y.  579,  45  N.  E.  1028; 
lack  of  safety-guard].  See  McGee  Fredenburg  v.  Northern  Cent.  E. 
V.    Boston    Cordage    Co.,    139    Mass.    Co.,  114  N.  Y.  582,  21  N.  E.  1049. 


445,   1  N.  E.  745,  and  note.     Pluck- 


'  The  duty  of  a  railroad  company 


""  Snow  V.  Housatonic  E.  Co.,  8  Al- 
len, 441;  Toledo,  etc.  E.  Co.  v.  Con- 
roy,  68  111.  560;  Quincy  Coal  Co.  v. 
Hood,  77  Id.  68;  Wedgwood  v.  Chi- 
cago, etc.  E.  Co.,  44  Wis.  44;  Hous- 
ton, etc.  E.  Co.  V.  Dunham,  49  Tex. 
181;  Bridges  v.  St.  Louis,  etc.  E.  Co., 
6  Mo.  App.  389;  Smith  v.  Peninsu- 
lar Car  Works,  60  Mich.  501,  27 
N.  W.  662  [icy  walk,  on  which  work- 
man slipped  while  carrying  melted 
iron] ;  Cooper  v.  Pittsburgh,  etc.  E. 
Co.,  24  W.  Va.  37,  51.  Strips,  used 
to  hold  lumber  upon  a  flat  car,  are 
part  of  the  equipment,  which  the 
railroad  company  was  obliged  to 
make  reasonably  safe  for  the  use  of 
its  employees  (Dougherty  v.  Eome, 
etc.  E.  Co.,  64  Hun,  633,  18  N.  Y. 
Supp.  841).     Company  liable  for  an 


injury  caused  by  section  boss  allow- 
ing blocks  of  wood  to  remain  on  the 
tracks  (Hulehan  v.  Green  Bay,  etc. 
E.  Co.,  68  Wis.  520,  32  N.  W.  529). 
In  Webber  v.  Piper,  109  N.  Y.  496, 
17  N.  E.  216,  it  was  held  that  mere 
dullness  of  a  saw,  resulting  from  use,, 
is  not  a  "  defect "  within  the  mean- 
ing of  this  rule;  S.  P.,  Little  Eock, 
etc.  E.  Co.  V.  Duffey,  35  Ark.  602. 
But  where  part  of  a  machine  is  so 
worn  by  use  as  to  be  dangerous,  de- 
fendant's negligence  was  a  question 
for  the  jury  (Sneider  v.  Treichler, 
56  Hun,  309,  9  N.  Y.  Supp.  584; 
Myers  v.  Hudson  Iron  Co.,  150  Mass. 
125,  22  N.  E.  631  [worn  brake  on 
hoisting  machinery] ) .  See  41  L.  E. 
A.  70-100. 


*  Original  number  §  194a. 
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spect  and  examine  all  instrumentalities  furnished  by 
him,  and  to  use  ordinary  care,  diligence  and  skill  to  keep 
them  in  good  and  safe  condition."'  ' '  The  duty  of  inspec- 
tion is  affirmative  and  must  be  continuously  fulfilled  and 
positively  performed. ' '  "'    Such  duty  is  not  discharged 

to  exercise  reasonable  care  in  fur-  Elmer  v.  Locke,  135  Mass.  576;  In- 
nishing  adequately  safe  trains  for  gebregtsen  v.  Nord  Deutscher  S.  S. 
the  use  of  its  employees  is  not  dis-  Co.  [Ct.  Errors],  57,  N.  J.  Law,  40O, 
charged  by  simply  using  reasonable  31  Atl.  619';  Torians  v.  Richmond, 
care  to  employ  and  retain  only  etc.  E.  Co.,  84  Va.  192,  4  S.  E.  339'; 
competent  and  diligent  inspectors.  Carter  v.  Oliver  Oil  Co.,  34  S.  C.  211, 
but  it  is  liable  if  its  inspectors,  in  13  S.  E.  419;  Bean  v.  Western  N.  C. 
fact,  fail  to  discover  a  defect  which  a  R.  Co.,  107  N.  C.  731,  12  S.  E.  60O 
reasonable  examination  would  have  [loose  rocks  falling  on  track;  track- 
disclosed  (Union  Pac.  R.  Co.  v.  walker  employed];  Chicago,  etc.  R. 
Daniels,  152  U.  S.  684,  14  S.  Ct.  Co.  v.  Kneirim,  152  111.  458,  39  N.  E. 
756,  aff'g  Daniels  v.  Union  Pac.  R.  324;  Eomona  Stone  Co.  v.  Phillips, 
Co.,  6  Utah,  357,  23  Pac.  762).  In  11  Ind.  App.  118,  39  N.  E.  96; 
short,  their  duty  of  inspection  and  Coontz  v.  Missouri  Pac.  R.  Co.,  121 
repair  cannot  be  delegated  (Id.;  Mo.  652,  26  S.  W.  661).  The  duty 
Jaques  v.  Great  Falls  Mfg.  Co.,  66  of  keeping  its  track  in  proper  repair 
N.  H.  482,  22  Atl.  552;  Houston  v.  rests  on  the  master  (McClarney  v. 
Brush,  66  Vt.  33,  29  Atl.  380i;  Davis  Chicago,  etc.  R.  Co.,  80'  Wis.  277, 
V.  Central  R.  Co.,  55  Vt.  84  [der-  49  N.  W.  963;  Fox  v.  Spring  Lake 
rick] ;  Daley  v.  Boston  &  A.  R.  Co.,  Iron  Co.,  89  Mich.  387,  50  N.  W.  872 
147  Mass.  lOil,  16  N.  E.  690  [defect-  [hoisting  apparatus] ;  Van  Dusen  v. 
ive  rope] ;  Myers  v.  Hudson  Iron  Co.,  Letellier,  78  Mich.  492,  44  N.  W.  572 
150  Mass.  125  [mining  machinery  [dock  on  which  work  was  done]), 
recently    inspected,    but    defective] ; 


"°  Goodrich  v.  N.  Y.   Central,  etc.  nected    and    a    new    lock    furnished 

R.  Co.,  116  N.  Y.  398,  22  N.  E.  397  when    required     (Coleman    v.     Wil- 

[car-bumper    fallen    out    of    place];  mington,  etc.  R.  Co.,  25  S.  C.  446). 

Jaques  v.   Great  Falls  Mfg.   Co.,   66  "'Brann  v.    Chicago,   etc.   R.   Co., 

N.  H.  482,  22  Atl.  552   [shuttle  fly-  53   la.   595,   6   N.   W-   5;    Cooper   v. 

ing  out  of  loom]  ;    Hannah  v.   Con-  Pittsburgh,   etc.   R.   Co.,   24   W.   Va. 

necticut  River  R.  Co.,  154  Mass.  .529',  37,   56;    Settle  v.   St.  Louis,  etc.   R. 

28  N.  E.  682  [switch-rod];  Myers  v.  Co.,    127    Mo.    336,    30    S.    W.    125; 

Hudson  Iron  Co.,  150  Mass.  125,  22  Houston   v.    Brush,    66   Vt.    331,   29 

N.    E.    631    [shoe-brake     on    mining  Atl.    380.      Liability   for   failure     to 

bucket] ;  Simmons  v.  Peters,  85  Hun,  make  proper  inspection  and  repairs 

93,  32  N.  Y.  Supp.  680  [door  to  ele-  [In  re  California  Nav.,  etc.  Co.,  110 

vator   shaft];    New  York,  etc.   Min.  Fed.    670     (1901)     [steam    drum]). 

Co.  V.  Rogers,  11  Colo.  6,  16  Pac.  719  The    Ethelred,    96    Fed.    446    (1899) 

[frozen  rope  to  mining  bucket].     A  [rope   used   to   suspend   sailor   from 

switch  must  be  kept  properly  con-  the  mast  which  had  been  exposed  to 
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deterioration] ;  Rinoicotti  v.  O'Brien,  Lawrence,  etc.  Co.,  188  Mass.  481,  74 

etc.  Co.,  77  Conn.  617,  SO  Atl.  115,  N.    E.    412     (1906)     [electric    light 

69  L.  E.  A.   936    (1905)    [derrick];  poles];     Chambers     v.     Wampanoag 

Central  of  Ga.  Ey.  Co.  v.  Grady,  113  Mills,  189  Mass.  529i  75  N.  E.  lOflS 

Ga.  1045,  39  S.  E.  441    (1901)    [rail-  (1906)    [must  promulgate  a  system 

way  washout] ;  Chicago,  etc.  Ry.  Co.  of     inspection] ;      Miller     v.     Great 

V.   Hillison,   72   111.   App.   207,   aflf'd,  Northern  Ry.  Co.,  85  Minn.  272,  88 

173  111.  264,  50  N.  E.   657,  64  Am.  N.   W.   758    (1902)     [crowbar   weak- 

St.  Rep.   117    (1898)    [draw-bar  con-  ened  by  fire  and  water];   Carroll  v. 

necting    cars] ;     Missouri    Malleable  Tidewater    Oil    Co.,    67   N.   J.    Law, 

Iron  Co.   V.   Dillon,  206  111.   145,  69  679,   52   Atl.   275    ( 1902 )  ;    Noble   v. 

N.     E.     12     (1903)     [safe    place    to  Bessimer,    etc.    Co.,    127    Mich.    103. 

work] ;    Baltimore,   etc.    Ry.    Co.   v.  86  N.  W.  520,  89  Am.  St.  Rep.  461, 

Amos,   20   Ind.   App.   378,   49   N.   E.  54  L.  R.  A.  456    ( 1901 )  ;   Woods  v. 

854    (-1898)     [handle    of    hammer];  Long  Island  R.  Co.,  11  App.  Div.  16, 

Baltimore,  etc.  Ry.  Co.  v.  Spaulding,  42  N.  Y.  Supp.  140,  aff'd,  159  N.  Y. 

21    Ind.    App.    327,    52    N.    E.    410  546,  54  N.  E.  1095   (1899)    [defective 

(1898)    [safe  place  to  work];    lUi-  brakes];      Womble     v.     Merchants' 

nois,  etc.  Ry.  Co.  v.  Hilliard,  99  Ky.  Grocery  Co.,  135  N.  C.  474,  47  S.  E. 

684,  37  S.  W.  75    (1896)    [car  lad-  493       (1904)       [freight     elevator]; 

der] ;     Budge    v.    Morgan,    etc.    Ry.  Sharpley  v.  Wright,  205  Pa.  253,  54 

Co.,    lOS    La.    349,    32    So.    535,    58  Atl.  896   (1903);   Gulf,  etc.  Ry.  Co. 

L.    R.    A.    333    (1902).      Where   the  v.    Larkin,    98    Tex.    225,    82    S.    W. 

appliance   is   dangerous   or   is   to  be  1026,  1  L.  R.  A.  (N.  S. )  944  (1904). 

used  in  a  dangerous  service,  it  is  the  An   ordinary   railway  lantern   globe 

duty   of  the   master   to   see   that  it  is  such  a  common  tool  or  appliance 

is    kept    in    repair.     ( Mergenthaler,  as  a  railway  fireman  should  under- 

etc.   Co.  v.   Taylor,   28   Ky.   L.   Rep.  stand  and   protect  himself   against; 

923,  90  S.  W.  968  (1906)  ;  Trombley  rule  requiring  inspection  by  the  mas- 

V.    Consolidated   Elec.    Co.,     98    Me  ter  only  applies  to  tools  and  appli- 

353,    57    Atl.    85,    64   L.    R.   A.   551  ances   of   such   character  as   one    of 

(1903)  [suitable  appliances];  Mc-  ordinary  prudence  would  inspect  as 
kins  V.  O'Leary,  176  Mass.  258,  57  a  precaution  against  injury  to  ser- 
N.  E.  342  (1900')  [duty  to  make  vants  (Koschman  v.  Ash,  98  Minn, 
inspection  after  "missed  shots"  of  312,  lOS  N.  W.  514,  116  Am.  St. 
Mahan  v.  McHale,  174  Mass.  320,  58  Rep.  373  (1906)  [master  is  not  re- 
N.  E.  854  (1899)  [derrick];  Hop-  quired  to  guard  against  common 
dynamite] ;  contra,  Browne  v.  King,  tools  becoming  defective  from  use] ; 
lOO    Fed.    561,    40    C.    C.    A.    545  Miller  v.  Erie  Ry.  Co.,  21  App.  Div. 

(1900);     Mooney     v.     Beattie,     180  45,    47    N.    Y.    Supp.    285     (1897); 

Mass.  451,  62  N.  E.  725,  70  L.  R.  A.  Healy  v.   Buffalo,  etc.  Ry.  Co.,   Ill 

831    (1902)    [there  is  no  duty  of  in  App.  Div.  618,  97  N.  Y.  Supp.  801 

spection  owing,  where  stone  is  deliv-  (1906);    Drossman  v.  Drake   Stand- 

ered     from     quarry,     for     "missed  ard    Mach.    Wks.,    232    111.    412,    83 

shots"].     See   Hooe  v.   Boston,  etc.  N.     E.     936     (1908);     Vincent     v. 

Ry.  Co.,  187  Mass.  67,  72  N.  E.  341  Clement,   150  Mich.  406,  114  N.  W. 

(1904)  ["missed  shots"];  Robson  330  (1907),  (an  engineer  making 
V.  Leighton,  187  Mass.  432,  73  N.  E.  the  inspection  is  barred  from  recov- 
540    (1905)     [staging];    Dawson   v.    ery  for  injury  caused  by  defects  that 
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he  ought  to  have  discovered)  ;  Ful-  eral  use  by  prudently  conducted 
ton  V.  Grieb  Rubber  Co.,  60  Atl.  roads  and  do  what  men  of  ordinary 
(N.  J.  Sup.)  37,  afif'd,  68  Atl.  116  prudence  are  in  the  habit  of  doing 
(190i7),  (the  duty  of  making  in-  under  similar  circumstances);  Har- 
spection  extends  only  to  such  rea-  ris  v.  Consol.  C!oal  Co.,  Ill  Md.  209,, 
sonable  foresight  of  harm  from  the  73  Atl.  805  (1900);  Delaney  v. 
failure  of  its  exercise  as  one  of  ordi-  Framingham,  etc.  Co.,  202  Massj 
nary  prudence  exercises);  Combs  v.  359,  88  N.  E.  773  (19flfl)  [not  re- 
Delaware,  etc.  Tel.  Co.,  218  Pa.  440,    quired  to  inspect  if  complicated  and 

67  Atl.  751  (1907)  [telephone  poles  bought  of  reputable  dealer,  or  if 
and  lines] ;  Kiley  v.  Rutland  Ry.  simple  tools] ;  McConnell  v.  Penn- 
Co.,  80  Vt.  536,  68  Atl.  713   (1908),    aylvania   Ry.    Co.,    223    Pa.    442,    72 

68  Atl.  713  (190'8)  [negligent  man-  Atl.  849  (1909');  Beaumont,  etc.  Ry- 
ner  of  inspecting  a  car  ladder];  Co.  v.  Olmstead,  120  S.  W.  (Tex. 
Williams  v.  Garbutt  Lbr.  Co.,  132  App.)  59-6  (1909);  Washington,  etc. 
Ga.  221,  64  S.  E.  65  (1909),  (tools  Ry.  Co.  v.  Taylor,  10i9  Va.  737,  64 
requiring  or  not  requiring  inspection  S.  E.  975  (1909);  Lehman  v.  Chi- 
cannot  be  catalogued;  the  duty  must  cago,  etc.  Ry.  Co.,  140  Wis.  497,  122 
depend  to  some  extent  on  the  cir-  N.  W.  1059  ( 1909 )  ;  St.  Louis,  etc. 
cumstances  under  which  they  were  Ry.  Co.  v.  Reed,  92  Ark.  350',  122; 
furnished)  ;  Golden  v.  Ellis,  104  Me.  S.  W.  645  (190'9)  ;  DeFrates  v.  Cen- 
177,  71  Atl.  649  (190«)  [does  not  tral  Union  Tel.  Co,  243  111.  356,  90 
apply  to  small  common  tools  about  N.  E.  719  (1910)  [duty  to  tele- 
which  an  employe  is  ordinarily  com-  phone  company  to  inspect  poles  be- 
petent  to  judge  himself] ;  Denker  v.  low  the  ground] ;  LaDuke  v.  Hud- 
Wolflf  Milling  Co.,  135  Mo.  App.  340,  son,  etc.  Tel.  Co.,  136  App.  Div.  136, 
115  S.  W.  1035  (1909);  Longpre  v.  120  N.  Y.  Supp.  171  (1905);  Wins- 
Big  Blackfoot,  etc.  Co.,  38  Mont.  9'9,  low  v.  Com.  Bldg.  Co.,  124  N.  W. 
99  Pac.  131  (1909);  Donaldson  v.  (la.)  320,  126  N.  W.  173  (1910) 
Brooklyn,  etc.  Ry.  Co.,  129  App.  [inspecting  of  ^re  escapes] ;  Mon- 
Div.  433,  114  N.  Y.  Supp.  II  (I90«)  ;  arch  Tobacco  Wks.  v.  Northern,  124 
DeBock  V.  Amer.  Bridge  Co.,  131  S.  W.  (Ky.)  350  (1910)  [installing 
App.  Div.  480,  115  N.  Y.  Supp.  461  an  old  radiator  and  subjecting  it  to 
(1909);  Corn  Products,  etc.  Co.  v.  heavy  pressure  without  previous. 
King,  168  Fed.  892,  94  C.  C.  A.  304  test] ;  Alamo  Dressed  Beef  Co.  v. 
(1909);  Erie  Ry.  Co.  v.  Schomer,  Yeargan,  123  S.  W.  (Tex.  App.)  721 
171  Fed.  798,  90  C.  C.  A.  458  (1910).  Purchase  from  a  reputable 
(1909);  Ozan  Lbr.  Co.  v.  Bryan,  119  dealer  does  not  absolve  from  duty 
S.  W.  (Ark.)  73  (190.9);  Mand'ou  of  inspection,  and  defect  that  would 
V.  New  York,  etc.  Ry.  Co.,  82  Conn,  have  been  thus  discovered  is  not  a 
373,  73  Atl.  762  (1909);  Chicago,  latent  defect  (Pagan  v.  City  of 
etc.  Ry.  Co.  v.  Wilfong,  88  N.  E.  Highland,  152  111.  App.  607  (1910). 
(Ind.  App.)  953,  rev'd,  90  N.  E.  Timbers,  ropes,  chains,  etc.  that 
307  (1910),  (a  railway  company  is  when  used  are  to  be  subjected  to  a 
not  required  to  apply  impracticable  great  strain  should  be  subjected  to 
or  oppressive  tests,  or  such  as  are  at  least  equal  test  before  use 
incompatible  with  conduct  of  busi-  (White  v.  Newbory,  20'8  Mass.  279,, 
ness,     except     to     secure     absolute    94  N.  E.  269    (1911). 

safety,  but  to  observe  rules  in  gen- 


477 


LIABILITY    OF    MASTERS    TO    SERVANTS. 


[§  193 


by  giving  directions  for  its  performance,'**  or  by  pro- 
mulgating rules  requiring  it  to  be  performed/"  or  by 
employing  competent  and  careful  persons  for  that  pur- 
pose/^" The  master  is  not  responsible  for  the  want  of 
repairs  when  he  has  neither  actual  nor  constructive  no- 
tice of  their  need;  and  this  notice  is  not  presumed,  but 
must  be  proved  by  the  servant.'^'  And  it  must  be  proved 
that  he  was  chargeable  with  notice  of  the  particular  de- 
fect complained  of."^  But  he  is  chargeable  with  con- 
structive notice  of  whatever,  by  the  use  of  ordinary  care 
and  diligence,  he  might  have  discovered,^^^  or  avoided  the 


"'Van  Dusen  v.  Letellier,  78  Mich. 
492,  44  N.  W.  572;  see,  also,  §  204, 
post;  and  note  144,  supra. 

""Bailey  v.  Rome,  etc.  R.  Co.,  139 
N.  Y.  302,  34  N.  E.  918;  Missouri 
Pac.  R.  Co.  V.  McBlyea,  71  Tex.  386, 
9  S.  W.  313. 

™  See  cases  cited  under  note  1 ; 
Sweat  V.  Boston,  etc.  R.  Co.,  156 
Mass.  284,  31  N.  E.  296  [platform]  ; 
Fuller  V.  Jewett,  80  N.  Y.  46. 

"'Ohio,  etc.  R.  Co.  v.  Heaton,  137 
Tnd.  1,  35  N.  E.  687;  Williams  v. 
St.  Louis,  etc.  R.  Co.,  119  Mo.  316, 
24  S.  W.  782;  Colfax  Coal  Co.  v. 
Johnson,  52  111.  App.  383;  Illinois 
Cent.  R.  Co.  v.  Harris,  53  Id.  592; 
Chicago,  etc.  R.  Co.  v.  Dixon,  49  Id. 
292.  The  master  is  not  liable  at  all 
for  want  of  repairs,  if  he  is  not 
chargeable  with  notice  of  their  need 
(Howd  V.  Mississippi,  etc.  R.  Co.,  50 
Miss.  178).  In  Ohio,  by  statute,  a 
railroad  company  is  chargeable  with 
knowledge  of  defects  in  its  cars,  lo- 
comotives, and  machinery  (Act, 
April  2,  1890,  §  2),  to  overcome 
which  it  must  show  that,  in  fact,  it 
did  not  have  such  knowledge,  and 
that  it  used  due  diligence  to  ascer- 
tain and  remedy  such  defects  (Co- 
lumbus, etc.  R.  Co.  V.  Erick,  51  Ohio 
St.   146,  37  N.  E.  128). 


"=  Schultz  V.  Rohe,  149  N.  Y.  132, 
43  N.  E.  42a 

"^  It  is  not  necessary  that  the  mas- 
ter have  actual  knowledge  of  the  de- 
fect, but  it  is  sufficient  to  show  that 
he  could  have  discovered  the  defect 
by  the  exercise  of  reasonable  care 
and  diligence  (Houston  v.  Brush,  66 
Vt.  331,  29  Atl.  380;  Daniels  v. 
Union  Pac.  R.  Co.,  152  U.  S.  684,  14 
S.  Ct.  756,  aff'g  6  Utah,  357,  23 
Pac.  762;  Texas,  etc.  Ry.  Co.  v. 
Barrett,  14  C.  C.  A.  373,  67  Fed.  214; 
Babcoek  v.  Old  Colony  R.  Co.,  150 
Mass.  467,  23  N.  E.  325  [obstruc- 
tions near  track] ;  Mooney  v.  Con- 
necticut Lumber  Co.,  154  Mass.  407, 
28  N.  E.  352  [machinery  known  to 
start  of  itself] ;  MeCarragher  v. 
Rogers,  120  N.  Y.  526,  24  N.  E.  812 
[defect  in  machine  known] ;  Bailey 
V.  Rome,  etc.  R.  Co.,  139  N.  Y.  302, 
34  N.  E.  918  [defect  in  brake  visible 
only  by  inspection  under  car,  ques- 
tion for  jury] ;  Bird  v.  Long  Is.  R. 
Co.,  11  N.  Y.  App.  Div.  134,  42  N.  Y. 
Supp.  888  [defect  in  station  plat- 
form not  obvious] ;  Bennett  v. 
Standard  Glass  Co.,  158  Pa.  St.  120, 
27  Atl.  874;  Norfolk,  etc.  R.  Co.  v. 
Nunnally,  88  Va.  546,  14  S.  E.  367 
[car  couplings] ;  Richmond,  etc.  R. 
Co.  V.  Burnett,  88  Va.  538,  14  S.  E. 
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danger  incident  thereupon.  He  is  entitled  to  reasonable 
time,  after  notice  of  a  defect,  within  which  to  make  re- 

372  [brake];  Lake  Erie,  etc.  R.  Co.  etc.  R.  Co.  151  N.  Y.  579).  Nor- 
McHenry,  10  Ind.  App.  525,  37  N.  E.  folk,  etc.  Ry.  Co.  v.  Ampey,  93  Va. 
186  [engine];  Monmouth  Min.  Co.  108,  25  S.  E.  226  (189-6);  Stackpole 
V.  Erling,  148  111.  521,  36  N.  E.  117  v.  Wray,  182  N.  Y.  567,  75  N.  E. 
[nut  missing  two  weeks]  ;  Cowan  v.  1134,  aff'g  99  App.  Div.  262,  90  N.  Y. 
Chicago,  etc.  R.  Co.,  80  Wis.  284,  50  Supp.  1045  (1905);  Clements  v. 
N.  W.  180  [bralie-rod] ;  Paine  v.  Alabama,  etc.  Ry.  Co.,  127  Ala.  166, 
Eastern  R.  Co.,  91  Wis.  340',  64  28  So.  643  ( 1900)  ;  Roche  v.  Denver, 
N.  W.  1005  [appliance  worn  out] ;  etc.  Ry.  Co.,  19  Col.  App.  204,  73 
Kennedy  v.  Chicago,  etc.  R.  Co.,  57  Pao.  880  (1903)  [unsafe  condition 
Minn.  227,  58  N.  W.  878  [jack-screw  of  car  loaded  with  logs  when  turned 
not  inspected] ;  Sheedy  v.  Chicago,  over  to  brakeman  subsequently  in- 
etc.  R.  Co.,  55  Minn.  357,  57  N.  W.  jured  thereby] ;  Savannah,  etc.  Ry. 
60  [brake] ;  Ooontz  v.  Missouri  Pac.  Co.  v.  Pughsley,  113  Ga.  1012,  39 
R.  Co.,  121  Mo.  652,  26  S.  W.  661;  S.  E.  473  (1901)  [when  plaintiff 
Gutridge  v.  Missouri  Pac.  R.  Co.,  was  injured  by  defective  appliance 
105  Mo.  520,  16  S.  W.  943  [defect  known  to  master  and  employee  using 
not  apparent  to  the  eye] ;  Southw.  it,  but  not  to  plaintiff,  the  master 
Tel.  Co.  V.  Woughter,  56  Ark.  206,  is  liable] ;  Montgomery  Coal  Co.  v. 
19  S.  W.  575  [telegraph  pole];  St.  Barringer,  109  111.  App.  185,  rev'd, 
Louis,  etc.  R.  Co.  v.  Higgins,  53  218  III.  327,  75  N.  E.  900 
Ark.  458,  14  S.  W.  653  [caboose] ;  (1903);  Johnson  v.  Gehbauer,  150 
Gulf,  etc.  R.  Co.  V.  Pettis,  69  Tex.  Ind.  271,  64  N.  E.  588  (1902) 
689,  7  S.  W.  93  [rotten  ties] ;  Eddy  [where  an  affirmative  negligent  act 
V.  Prentice,  8  Tex.  Civ.  App.  58,  27  is  done  by  the  master,  notice  ia  in- 
S.  W.  1063  [brake-rod]  ;  Galveston,  volved  in  doing  the  act]  ;  Atchison, 
etc.  R.  Co.  V.  Templeton,  87  Tex.  42,  etc.  Ry.  Co.  v.  Swarts,  58  Kans.  235, 
26  S.  W.  1066  [brake  out  of  place]).  48  Pac.  953  (1897)  [defect  in 
Evidence  of  actual  notice  to  officers  switch  tracks  in  yard]  ;  Chesapeake, 
of  a  corporation  of  the  defective  etc.  Ry.  Co.  v.  Venable,  111  Ky.  41, 
condition  of  a  boiler  is,  of  course,  63  S.  W.  35  (1901)  [defect  in  road 
proper  (Ballard  v.  Hitchcock  Mfg.  bed];  Collins  v.  Louisville,  etc.  Ry. 
Co.,  71  Hun,  582,  24  N.  Y.  Supp.  Co.,  27  Ky.  L.  Rep.  825,  86  S.  W. 
1101).  For  cases  of  actual  notice,  973  (1905);  Burns  v.  Ruddock- 
see  Glossen  v.  Gehman,  147  Pa.  St.  Orleans,  etc.  Co.,  114  La.  247,  38 
619,  23  Atl.  843  [defendant  person-  So.  157  (1905);  Hach  v.  St.  Louis, 
ally  knew];  Union  Stock- Yards  Co.  etc.  Ry.  Co.,  117  Mo.  App.  11,  93 
V.  Larson,  38  Neb.  492,  56  N.  W.  S.  W.  825  (1906)  [where  death  of 
1079  [superintendent  knew] ;  Mat-  engineer  is  due  to  a  rotten  tie  the 
tise  V.  Consumers'  Ice  Co.,  46  La.  company  will  not  be  liable  unless  the 
Ann.  1535',  16  So.  400  [engineer  in  presence  of  the  tie  was  due  ix)  de- 
charge  knew].  The  same  rule  ap-  feotive  inspection] ;  Carrington  v. 
plies  to  the  continuance  of  negligent  Mueller,  65  N.  J.  Law,  244,  47  Atl. 
and  dangerous  methods  of  work  for  564  (1900)  [something  in  the  nature 
a  long  time  ( Doing  v.  N.  Y.,  Ontario,  of    scienter   must   be    shovra] ;    Gal- 
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pairs ;  ^^*  and  if,  during  that  period,  or  while  he  is  repair- 
ing, an  injury  occurs  to  a  servant,  the  question  of  a 
master's  neghgence  depends  upon  his  dihgence  under  all 
the  circumstances.^"^     A  distinction  is  sometimes  made 

veston,  etc.  Ey.  Co.  v.  Smith,  93  Steel  Co.  v.  McCash,  184  Fed.  882, 
S.  W.  184,  aff'd,  100  Tex.  267,  98  107  C.  C.  A.  206  (1911). 
S.  W.  240  (1906)  [defective  handrail  ^"Cleveland,  etc.  K.  Co.  v.  Sloan, 
on  locomotive]  ;  Stork  v.  Stoppler,  11  Ind.  App.  401,  39  N.  E.  174.  It 
etc.  Co.,  127  Wis.  318,  10'6  N.  W.  has  been  held  that  a  railroad  com- 
841  (1906).  The  rule  that  the  pany  is  under  no  obligation  to  its 
master  is  not  liable  for  injuries  re-  servants  to  repair  track  which  be- 
sulting  from  the  use  of  simple  tools  comes  unsafe;  but  it  must  give 
has  no  application  where  the  master  them  due  and  timely  notice  of  the 
has  actual  knowledge  of  defect  (An-  injury,  with  warning  to  keep  off 
tioch  Coal  Co.  v.  Eockey,  169  Ind.  that  portion  of  the  track,  and  then 
247,  82  N.  E.  76  (1907)  [blasting];  may  take  whatever  time  it  deems 
O'Connor  Co.  v.  Gillaspy,  83  N.  E.  proper  to  make  the  repairs  (Henry 
(Ind.)  738  (190,8)  [falling  of  ele-  v.  Lake  Shore,  etc.  E.  Co.,  49  Mich, 
vator]  ;  Wiita  v.  Interstate  Iron  Co.,  495 ;  followed  in  St.  Louis,  etc.  E. 
103  Minn.  SOS,  115  N.  W.  169  Co.  v.  Morgart,  45  Ark  318). 
(1908);  Stephens  v.  Elliott,  36  "» Murphy  v.  Crossan,  98  Pa.  St. 
Mont.  92,  92  Pac.  45  (190Y);  An-  495  [question  for  jury];  Kerrigan 
derson  v.  Milliken,  123  App.  Div.  v.  Chicago,  etc.  Ey.  Co.,  86  Minn. 
614,  108  N.  Y.  Supp.  61  (1908)  40,7,  90  N.  W.  976  (1902),  (a  fire- 
[defective  scaffolding] ;  Fleming  v.  man  was  injured  in  using  a  defec- 
Northern  Tissue  Paper  Mills,  114  tive  step  on  the  engine  for  the  use 
N.  W.  (Wis.)  841  (190,8),  (notice  of  employees  in  lighting  and  adjust- 
to  the  master  may  be  inferred  from  ing  the  headlight,  while  in  the  dis- 
the  fact  that  defect  and  danger  were  charge  of  his  duty ;  held,  that  the , 
generally  known  to  the  workmen)  ;  defendant  had  notice  step  was  de- 
Patton  V.  Illinois,  etc.  Ey.  Co.,  179  fective  and  unfit  for  use  in  ample 
Fed.  530  (1910),  (breaking  of  a  time  to  have  enabled  it  to  repair 
rung  in  ladder  on  the  side  of  the  same  before  the  accident) ; 
a  car  is  no  evidence  that  defend-  Fenderson  v.  Atlantic  City  Ey.  Co., 
ant  knew  of  it  in  time  to  have  it  re-  56  N.  J.  L.  708,  31  Atl.  767  (1894), 
paired  before  the  accident,  or  that  (the  plaintiff,  a  brakeman,  was  in- 
its  condition  ought  to  have  been  dis-  jured  by  defective  car  coupler,  held 
covered  by  reasonable  inspection)  ;  that  the  coupler  having  become  sud- 
Eowden  v.  Daniell,  132  S.  W.  (Mo.  denly  out  of  repair  without  oppor- 
App.)  23  (1910)  ;  Caldon  v.  Meri-  tunity  on  the  part  of  the  company 
deth,  etc.  Lbr.  Co.,  78  Atl.  (N.  H. )  to  discover  or  repair  it,  defendant 
279  (1910)  ;  American,  etc.  Foundry  was  not  liable)  ;  Williams  v.  Annis- 
Co.  V.  Nachand,  93  N.  E.  (Ind.  ton  Elee.  Co.,  164  Ala.  84,  51  So. 
App.)  loss  (1911),  (if  the  tool  be-  385  (1909),  (where  the  deceased 
comes  defective  while  in  the  hands  was  injured  by  coming  in  con- 
of  the  servant  injured,  the  master  taot  with  the  wire  supplying  the 
is  not  liable).     See-  Commonwealth  electric  lamp  which  he   had   in   his 


§    193]  LIABILITY   OF    MASTERS   TO   SEKVANTS. 


480 


between  repairs  generally  and  those  ordinary  repairs, 
which  a  machine  rod  or  other  implement  requires  from 
day  to  day:  the  latter  being  held  to  be  not  within  the 


hand,  and  would  not  have  been  in- 
jured by  it  but  for  the  breaking  of 
the  globe,  an  instruction  that  if  de- 
fendant had  not  had  an  opportunity 
of  repairing  the  lamp  after  the  same 
had  been  broken  it  would  not  be 
liable,  held  not  erroneous)  ;  Wood- 
son V.  Prescott,  etc.  Ry.  Co.,  91  Ark. 
388,  121  S.  W.  273  (190©),  (where 
it  is  shown  that  there  was  a  defect 
in  the  appliance  which  caused  the 
injury,  and  that  this  defect  was  dis- 
coverable if  it  had  been  reasonably 
inspected,  it  was  a  question  for  the 
jury  whether  the  defendant  was 
guilty  of  negligence  in  failing  to 
inspect  and  discover  such  defect)  ; 
Wickham  v.  Detroit,  etc.  Ry.  Co., 
160  Mich.  277,  125  N.  W.  22  (1910), 
(where  a  loaded  wheel-barrow  had 
heen  left  by  one  of  the  employees  of 
the  company  too  near  the  track  and 
the  street  car  conductor  was  injured 
while  on  the  running  board  of  his 
ear  by  his  foot  striking  the  same,  it 
appearing  that  the  wheel-barrow 
had  been  so  left  for  so  short  a  time 
that  the  company  had  neither  actual 
nor  constructive  notice  of  the  ob- 
struction, held  that  the  master  was 
Tiot  liable)  ;  Howard  v.  Beldenville 
Lbr.  Co.,  129  Wis.  98,  -108  N.  W.  48 
(1!>0'6),  ("  a  reasonably  safe  working 
place  having  been  furnished  the  ser- 
vant, the  absolute  duty  in  that  re- 
gard is  satisfied.  Then  becomes 
active  the  secondary  duty  of  exer- 
cising ordinary  care  to  preserve  for 
the  servant  the  reasonably  safe  condi- 
tion of  his  working  place.  In  case 
of  its  becoming  unsafe  during  the 
course  of  his  employment,  and  the 
servant  receiving  the  injury  thereby 
before  the  master  has  knowledge  of 


the  existence  of  the  danger  or  has 
reasonable  opportunity  to  obtain 
such  knowledge,  and  reasonable  op- 
portunity to  remedy  the  danger,  he 
is  not  liable  " )  ;  Haskell,  etc.  Car  Co. 
V.  Prezezdziankowski,  170  Ind.  I, 
83  N.  E.  626,  127  Am.  St.  Rep.  352, 
14  L.  R.  A.  (N.  S.)  972  (1908), 
("The  danger  to  which  appellee  was 
exposed,  and  of  which  he  complains, 
was  transitory,  existing  only  upon 
the  single  occasion  when  his  injury 
was  sustained,  and  due  to  no  perma- 
nent defect  or  want  of  safety  in 
appellant's  appliance,  plan  and 
works,  or  the  manner  in  which  they 
were  intended  to  be  and  were  ordi- 
narily used).  The  absolute  obliga- 
tion resting  upon  a  master  to  use 
due  care  to  provide  and  maintain  a 
safe  place  for  his  workmen  does  not 
extend  to  all  the  passing  risks  that 
may  arise  from  short  lived  causes  ")  ; 
(Bedford,  etc.  Co.  v.  Bough,  80  N. 
E.  (Ind.)  529  (1908);  So.  Ind.  R. 
Co.  V.  Martin,  160  Ind.  280,  66 
N.  E.  886  (1903);  Central  R.  Co. 
V.  Keegan,  160  U.  S.  259,  16  Sup. 
Ct.  269,  40  L.  Ed.  418;  Meehan  v. 
Cpiers  Mfg.  Co.,  172  Mass.  375,  52 
N.  E.  518  (1903);  McKinnon  v. 
Norcross,  148  Mass.  533,  20  N.  E. 
183,  3  L.  R.  A.  320i;  Barron  v. 
Detroit,  etc.  Co.,  91  Mich.  585,  52 
N.  W.  22;  Hussey  v.  Coger,  112  N. 
Y.  614,  20  N.  E.  556,  3  L.  R.  A.  559, 
8  Am.  St.  Rep.  787;  Hulehan  v. 
Green  Bay,  etc.  R.  Co.,  68  Wis.  520, 
32  N.  W.  529;  Paine  v.  Eastern  R. 
Co.,  91  Wis.  340',  64  N.  W.  1006; 
Quincy  Coal  Co.  v.  Hood,  77  111.  68; 
Baldwin  v.  St.  Louis,  etc.  Ry.  Co., 
68  la.  37,  25  N.  W.  918;  Stapf  v. 
Loewer,   etc.   Co.,   1   App.   Div.   406, 


481  LIABILITY    OF    MASTERS    TO    SEEVANTS.  [§    194 

master's  personal  duty.'^'  This  is  largely  based  upon 
the  superior  knowledge  of  the  servants  and  the  impossi- 
bility of  the  most  careful  master  knowing  when  the  re- 
pair is  called  for. 

§  194.  To  what  extent  the  duty  of  inspection  may  be 
cast  on  the  servant.  —  As  a  general  rule  the  servant  is 
not  chargeable  with  the  duty  of  making  an  inspection 
either  of  the  place  assigned  him  to  work,  the  ways  of  the 
master  over  which  he  must  pass  in  and  about  his  work 
and  in  going  to  or  returning  from  it,  or  the  machinery, 
tools  and  appliances  he  uses  in  doing  his  work.  The  ser- 
vant's duties  may  be  such  as  charge  him  with  the  duty 
of  inspecting  or  examining  the  instrumentality  he  works 
with.  ' '  For  instance,  an  engineer  might  be  presumed  to 
be  acquainted  with  the  patent  defects  of  the  machinery 
which  he  constantly  examined  and  operated  *  *  *  a  brake- 
man  might  be  charged  with  knowledge  of  the  manifest  de- 
ficiencies and  dangers  of  the  particular  bolts,  buffers  or 
drawheads  used  by  himself  in  coupling  and  uncoupling 
cars. ' '  ^"  Subject  to  these  qualifications  the  servant  has 
the  right  to  rely  on  the  master's  having  performed  his 
duty  of  inspection  and  is  under  no  obligation  to  see  that 
he  has  done  so  unless  there  are  circumstances  known  to 
him  that  reasonably  suggest  the  imprudence  of  such  re- 

37  App.  Div.  1,  37  N.  Y.  Supp.  977,    E.  L.   (2d  ed.)  92,  and  cases  cited  in 

38  N.  Y.  Supp.  42;  Park  Hotel  Co.    note  41. 

V.  Lockhart,  59  Ark.  465,  28  S.  W.  '™McGee   v.    Boston    Cordage    Co., 

23;  Wabash,  etc.  K.  Co.  v.  Locke,  112  139  Mass.  445,  1  N.  E.  745  [hackling 

Ind.   404,   14  N.   E.   391,  2  Am.   St.  pins    supplied    but    not    replaced] ; 

Eep.   193;    St.  Louis,  etc.  E.   Co.  v.  JohHson  v.  Boston  Towboat  Co.,  135 

Irwin,  37  Kans.  701,  16  Pac.  146,  1  Mass.  209'   [new  ropes  suppliad  but 

Am.  St.  Rep.  266;   Mickie  v.  Wood  not   used];    approved    and    followed 

Mowing,    etc.    Mach.    Co.,    77    Hun,  in    Cregan    v.    Marsion,    126    N.    Y. 

559,   28  N.   Y.   Supp.   918;    Haskins  566,  27  N.  E.  952.     See  Webber  v. 

V.  New  York  Ctent.  R.  Co., -79  Hun,  Piper,  109  N.  Y.  496,  17  N.  E.  216. 

159,  29  N.  Y.   Supp.   274;    Binns  v.  >"  Houston  &  T.  C.  Ry.  Co.  v.  Mc- 

Eichmond,  etc.  R.   Co.,   88  Va.   891,  Namara,  59  Tex.  255   (1883). 
14  S.  E.  701.     See  20  Am.  &  Eng. 
[Law  of  Neg.    Vol.  I  —  31] 
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liance/"*  or  by  special  contract/'^"  orders  or  general 
rules,'""  he  has  assumed  the  duty  of  inspection.  The 
duty  of  inspection  may  be  thus  cast  on  the  servant  to  the 
extent  that  he  is  competent  to  make  it  "'  and  the  circum- 
stances allow  him  an  opportunity  of  doing  so.  In  some 
jurisdictions  this  qualification  of  the  general  rule  has 
been  carried  so  far  as  practically  to  admit  substantially 
of  the  master's  shifting,  in  a  measure  at  least,  his  re- 
sponsibility in  this  regard  upon  the  servant."^  But 
generally  it  has  been  held  that  the  master  cannot  thus 
shift  his  liability.'"' 

§  195.  Limits  of  master's  liabilities  for  instrumental- 
ities. —  The  master  is  not  required  to  use  more  than  ordi- 
nary care  and  diligence  (as  already  defined)  for  the  pro- 
tection of  his  servants,'"  even  under  circumstances  vrhich 

""'James   v.    Emmett   Mining   Co.,  see  Jolly  v.  Detroit,  etc.  Ey.  Co.,  9S 

55  Mich.  335.,  21  N.  W.  361   (1884);  Mich.    370i,    53   N.   W.   526    (1892); 

111.,  etc.  Ry.  Co.  v.  Sanders,  58  111.  Criswell   v.   Pittsburg,   etc.   Ry.   Co., 

App.  117    (1894).  30  W.  Va.  798,  6  S.  E.  31    (1888); 

•™  Pratt  V.  Lake  Shore  Ey.  Co.,  63  Willis  v.  Atlantic  Ry.  Co.,  122  N.  C. 

Hun,  616,  18  N.  Y.  Supp.  682.  905,  29  S.  E.  941   (1898)  ;  Adams  v. 

'"LaCroy  v.   New  York,   etc.   Ry.  Gulf,  etc.   Ry.   Co.,   101   Tex.   5,   102 

Co.,    132   N.   Y.   570,   30  N.   E.   391  S.  W^.  96   (1907). 
(1892);    Richmond,   etc.   Ey.   Co.   v.        ""No  more  than  ordinary  care  is 

Dudley,    90  Va.   304,    18    S.   E.   274  required.     The  master  is  not  to  be 

(1894).  held     as     warranting    the     absolute 

"'  Chicago,  etc.  Ey.   Co.  v.  Merri-  safety,   under   all   circumstances,   or 

man,  95  111.  App.  628   (I900i).  the    perfection    in    all    parts    of    the 

'"^  Baddeley  v.  Granville,  19  Q.  B.  machinery  or  apparatus  provided  for 

Div.    423     ( 1887 )  ;     Fulton    Bag    &  the  use  of  servants    ( Baltimore,  etc. 

Cotton  Mills  V.   Wilson,   89  Ga.   38,  E.  Co.  v.  Mackey,  157  U.  S.  72,   15 

15  S.  E.  322   (1892).  S.  Ct.  491;   Soderman  v.  Kemp,  145 

"■^Ford  V.  Fitchburg  Ry.  Co.,  110  N.  Y.  427,  40  N.  E.  212;   Fenderson 

Mass.  240,  14  Am.  Rep.  598  (1872)  ;  v.  Atlantic  City  R.  Co.  [Ct.  Errors], 

Bushway  v.  New  York,  etc.  Ry.  Co.,  56  N.  J.  Law,  708,  31  Atl.  767 ;  Sul- 

107  N.  Y.  374,  14  N.  E.  407   (1887)  ;  livan   v.    N.    Y.,   N.    Haven,   etc.    R. 

Memphis,   etc.    Ry.    Co.   v.    Graham,  Co.,  62  Conn.  209,  25  Atl.  711;  Hart 

94    Ala.    545,    12    So.    283     (1891);  v.  Naumburg,  123  N.  Y.  641,  25  N. 

Missouri,  etc.   Ey.   Co.  v.   Wood,   35  E.  385  [elevator] ;  Mancuso  v.  Cata- 

S.    W.     (Tex.    App.)     879     (1896);  ract  Construction  Co.,  87  Hun,  519, 

Louisville,    etc.    Ey.    Co.   v.    Orr,    91  34   N.    Y.    Supp.    273    [dynamite    in 

Ala.    546,    8    So.    360    (1900);    and  place  of  work];  Norfolk,  etc.  E.  Co. 
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would  entitle  a  passenger  or  stranger  to  the  use  of  great 
or  extreme  care.^'^'^  He  is  not  liable  to  a  servant  for  de- 
fects of  whicli  lie  had  no  notice  and  wMch  he  could  not 
discover  by  the  use  of  ordinary  care.^'^"  The  master  is 
not  bound  to  provide  the  very  best  materials,  implements 


V.  Jaxjkson,  85  Va.  489,  8  S.  E.  370; 
Anniston  Pipe  Works  v.  Dickey,  93 
Ala.  418,  9  So.  720:;  Park  Hotel  Co. 
V.  Lockhart,  59  Ark.  465,  28  S.  W. 
23;  Eddy  v.  Adams,  18  S.  W.  (Tex.) 
490;  Trinity  Lumljer  Co.  v.  Den- 
ham,  85  Tex.  56,  19  S.  W.  1012; 
Chicago,  etc.  R.  Co.  v.  Kerr,  148  111. 
605.,  35  N.  E.  1117;  Kansas  City, 
etc.  R.  Co.  V.  Ryan,  52  Kans.  637, 
35  Pae.  292;  Williams  v.  St.  Louis, 
etc.  R.  Co.,  119  Mo.  316,  24  S.  W. 
782;  Fosburg  v.  Phillips  Fuel  Co., 
93  Iowa,  54,  61  N.  W.  400).  Only 
reasonable  care  required  (Anderson 
V.  Michigan  Cent.  R.  Co.,  107  Mich. 
«91,  65  N.  W.  585;  Brymer  v. 
Southern  Pac.  R.  Co.,  90  Cal.  496, 
27  Pac.  371).  Therefore,  it  is  error 
to  charge  that,  for  the  protection  of 
employees  in  its  shops,  a  railroad 
company  is  bound  to  have  its  ma- 
chinery "  safe  so  far  as  human  skill 
and  foresight  can  make  it"  (East 
Tennessee,  etc.  R.  Co.  v.  Aiken,  89 
Tenn.  245,  14  S.  W.  1082)  ;  or  that 
"  it  is  the  duty  of  the  master  to 
provide  safe,  sound  and  suitable 
appliances  and  instrumentalities  for 
the  use  of  the  servant,  and  to  pro- 
vide generally  for  his  safety  in  the 
course  of  the  employment,  and  to 
use  proper  diligence  to  avoid  expos- 
ing the  servant  to  extraordinary 
risk"  (Bertha  Zinc  Co.  v.  Martin, 
98  Va.  791,  22  S.  E.  869). 

"'"  Although  a  railroad  company  is 
bound  to  use  the  highest  degree  of 
care  to  keep  its  track  and  machinery 
in  safe  condition  for  the  protection 
of    its    passengers,    it    is    error    to 


charge  that  it  is  bound  to  use  the 
same  degree  of  care  for  that  pur- 
pose for  the  protection  of  its  ser- 
vants (Chicago,  etc.  R.  Co.  v.  Kerr, 
148  111.  606,  35  N.  E.  1117).  The 
master  discharges  his  duty  by  apply- 
ing ordinary  tests,  and  is  not  bound 
to  employ  experts  or  apply  the 
highest  tests  (Clyde  v.  Richmond, 
etc.  R.  Co.,  65  Fed.  482).  See  note 
174,  post. 

^°°  Unless  the  alleged  defect  was  or 
ought  to  have  been  known  to  the 
master,  no  recovery  can  be  had  (De- 
Graff  v.  N.  Y.  Central,  etc.  R.  Co., 
76  N.  Y.  125  [defective  brake-chain] ; 
Feltham  v.  England,  L.  R.  3  Q.  B. 
33  [defective  tramway] ;  Chicago, 
etc.  R.  Co.  V.  Piatt,  89  111.  141 ;  East 
St.  Louis,  etc.  R.  Co.  v.  Hightower, 
92  Id.  139;  Ballou  v.  Chicago,  etc. 
R.  Co.,  54  Wis.  257;  Hobbs  v. 
Stauer,  62  Id.  108;  Atchison,  etc.  R. 
Co.  V.  Ledbetter,  34  Kans.  326 
[switchman  injured  by  defective 
draw-bar] ;  Baldwin  v.  St.  Louis, 
etc.  R.  Co.,  68  Iowa,  37,  25  N.  W. 
918  [fall  of  lumber  pile,  properly 
constructed  originally,  hut  weakenei}. 
by  the  cutting  of  cross  strips]  j 
Johnson  v.  Chesapeake,  etc.  R.  Co., 
36  W.  Va.  73,  14  S.  E.  432  [car 
coupling]  ;  Dunlap  v.  Richmond,  etc. 
R.  Co.,  81  Ga.  136,  7  S.  E.  283  [rail- 
road track] ;  Georgia  R.  Co.  v. 
Nelms,  83  Ga.  70',  9  S.  E.  1049 
[latent  defect  in  hammer] ;  Hooper 
V.  Snead  Iron  Works  (Ky.),  14  S. 
W.  542;  Louisville,  etc.  R.  Co.  v. 
Hinder  (Ky.),  30  S.  W.  399  [in- 
visible defect] ;   Sack  v.  Dolese,  137 
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or  accommodations  which  can  be  procured,^®'  nor  those 

111.  129,  27  N.  E.  62  [foreign  car] ;  which  the  employee  is  engaged,  ex- 
Doyle  V.  St.  Paul,  etc.  R.  Co.,  42  tends  to  all  classes  of  business,  to 
Minn.  79,  43  N.  W.  787  [railroad  the  removal  of  a  disabled  engine 
track] ;  Allen  v.  Union  Pac.  R.  Co.,  from  the  roadway  to  a  place  for  re- 
7  Utah,  239,  26  Pac.  297  [oars] ;  pairs,  as  well  as  to  the  operation  of 
Moran  v.  Racine  Wagon  Co.,  74  Hun,  trains  on  the  road,  the  degree  of 
454,  26  N.  Y.  Supp.  852  [elevator]),  care  required  varying  as  the  thing 
It  must  be  shown  that  the  master  to  be  done  be  more  or  less  hazard- 
knew  of  the  defect,  or  that  it  was  of  ous;  for  the  one,  as  the  other;  is 
such  a  nature  or  had  existed  for  such  the  master's  business,  in  reference  to 
a  time  that  defendant  ought  to  have  which  he  cannot  with  impunity  be 
discovered  it  (Carruthers  v.  Chi-  negligent.  On  the  other  hand,  in 
cago,  etc.  R.  Co.,  55  Kans.  600,  40  this  class  of  cases  the  same  rules 
Pac.  915).  The  company  is  not  apply  to  employees  as  in  other  cases 
chargeable  with  negligence  unless  it  in  reference  to  the  degree  of  care 
is  shown  that  the  defect  in  the  track  incumbent  on  them  "  ( Houston,  etc. 
had  existed  long  enough  to  be  dis-  Ry.  v.  O'Hara,  64  Tex.  60O  (1885). 
covered  by  careful  inspection,  and  A  railroad  company  will  not  be  re- 
had  not  been  repaired  (Kansas  City,  lieved  from  liability  to  a  servant  for 
etc.  E.  Co.  v.  Webb,  97  Ala.  157,  11  negligence  in  sending  him  out  with 
So.  888).  A  brakeman  cannot  re-  an  engine  known  to  be  defective 
cover  for  injuries  caused  by  a  pile  merely  because  it  did  not  have  time 
of  ashes  wrongfully  dumped  by  a  to  repair  after  notice  of  the  defect, 
fireman  and  negligently  left  there  and  had  no  other  engine  in  proper 
by  sectionmen,  without  proof  of  condition  (Greene  v.  Minneapolis, 
actual  or  constructive  notice  to  the  etc.  Ry.,  31  Minn.  246,  17  N.  W.  378, 
railroad  company  (Loranger  v.  Lake  47  Am.  St.  Rep.  785  (1884). 
Shore,  etc.  R.  Co.,  104  Mich.  80,  62  '"Kern  v.  De  Castro  Ref'g  Co., 
N.  W.  137).  "  That  a  railway  com-  125  N.  Y.  50,  25  N.  E.  1071 
pany  would  not  be  liable  to  an  em-  [elevator] ;  Bajus  v.  Syracuse,  etc. 
ployee  engaged  in  running  an  engine  E.  Co.,  103  N.  Y.  312;  Burke  v. 
for  repairs  to  such  place  as  might  Witherbee,  9'8  Id.  562;  Bertha  Zinc 
be  necessary,  if  the  employee  knew  Co.  v.  Martin,  93  Va.  791,  22  S.  E. 
of  the  defects  which  made  repairs  869.  Railroad  companies  are  not 
necessary,  is  certainly  true;  for  in  "bound  to  procure  the  best"  ma- 
such  case  the  employee  would  be  chinery  and  appliances  (Lake  Shore, 
held  to  have  assumed  the  risks  re-  etc.  R.  Co.  v.  McCormick,  74  Ind. 
suiting  from  such  defects;  but  when  440;  Umback  v.  Lake  Shore,  etc.  R. 
the  employee  is  not  chargeable  with  Co.,  83  Id.  191 ;  Lyttle  v.  Chicago, 
a  knowledge  of  such  defect,  the  etc.  R.  Co.,  84  Mich.  289',  47  N.  W. 
question  of  negligence  or  no,  in  the  571 ;  Smith  v.  St.  Louis,  etc.  R.  Co., 
u.se  of  the  defective  engine,  is  one  to  69  Mo.  32)  ;  Brands  v.  St.  Louis 
be  determined  by  the  jury  as  in  Car  Co.,  213  Mo.  698,  112  S.  W.  511, 
other  cases.  *  *  *  The  rule  that  18  L.  R.  A.  (N.  S.)  701  (1908); 
the  master  must  exercise  proper  care  Shinners  v.  Mullins,  136  Mo.  App. 
to  furnish  safe  machinery  and  298,  117  S.  W.  91  (190i9)  ;  Wilcox  v. 
appliances  to  perform  the  service  in  Hebert,     118     S.     W.     (Ark.)     402 
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which  are  absolutely  the  most  convenient  or  most  safe.^°' 
His  duty  is  sufficiently  discharged  by  providing  those 
which  are  reasonably  safe  and  fit.^°°    Still  less  is  he  bound 

( 1909 )  ;    Coughlan   v.    Philadelphia,  Chicago,   etc.   R.   Co.,   69   Iowa,   450 

etc.    Ey.    Co.,    67    Atl.     (Del.)     148  [car   coupling  not  of  the   most  ap- 

(1907);    Allen   v.   Electric   Co.,    131  proved  kind];  Wonder  v.  Baltimore, 

111.   App.    118;    New   Gait   House   v.  etc.  R.  Co.,   32  Md.  411    [car  brake 

Chapman,  124  Ky.  527,  99  S.  W.  632  having  a  hook  instead  of  an  eye-bolt, 

( 1907 )  ;  Podvin  v.  Pepperill  Mfg.  the  point  of  the  hook  turned  in 
Co.,  151  Me.  561,  72  Atl.  618  (190S)  ;  wrong  direction].  A  master  is  not 
Wheaton  v.  Warner  Ice  Co.,  151  liable  to  a  servant  for  injuries  sus- 
Mich.  100,  114  N.  W.  853  (1908);  tained  through  the  use  of  machinery, 
Monsen  v.  Crane,  99  Minn.  186,  108  merely  on  the  ground  of  failing  to 
N.  W.  933  (1906);  Chrismer  v.  Bell  discard  a  machine  or  a  part  of  a 
Tel.  Co.,  194  Mo.  189,  92  S.  W.  378,  machine,  and  supply  its  place  with 
6  L.  R.  A.  (N.  S.)  492  (1906);  something  safer  (Sweeney  v.  Berlin, 
Blust  V.  Pac,  etc.  Tel.  Co.,  48  Ore.  etc.  Envelope  Co.,  101  N.  Y.  520,  5 
34,  84  Pac.  847  (1906)  ;  Merrigan  v.  N.  E.  358).  It  is  not  negligence 
Evans,    221    Pa.    1,    69    Atl.    1113  per  se  to  adopt  a  device  for  coupling 

( 1908 )  ;  El  Paso,  etc.  Ry.  Co.  v.  cars,  not  before  in  use  on  road,  with- 
Foth,  101  Tex.  133,  105  S.  W.  322  out  discarding  those  already  in  use, 
(1907)  ;  Haines  v.  Spencer,  167  Fed.  although  the  use  of  the  two  together 
266,  92  C.  C.  A.  658  (1907).  may  be  more  hazardous  than  the  use 

^°' Jones     V.     Granite     Mills,     126  of  either  alone    (Pittsburgh,  etc.  R. 

Mass.    84    [fire    escape];    Payne    v.  Co.   v.   Henly,   48   Ohio  St.   608,   29 

Reese,    100    Pa.    St.    301     [question  N.  E.  575).     The  use  of  cars  of  un- 

held  one  for  jury] ;  Cagney  v.  Han-  equal  height  and  mismatched  coupl- 

nibal,     etc.     R.     Co.,     69    Mo.     416  ings  is  not  negligence  per  se   (Nor- 

[shaping  machine,  without  guard  or  folk,  etc.  R.   Co.  v.   Brovm,   91   Va. 

fender] ;   Sappenfield  v.  Main  St.  R.  668,  22  S.  E.  496).    Only  defect  in  a 

Co.,  91  Cal.  48,  27  Pac.  590;  Pierce  car  was  a  slight  straightening  of  one 

V.  Atlanta  Cotton  Mills,  79  Ga.  782,  hook,  not  enough  to  allow  the   car 

4   S.   E.    381 ;    Friel   v.    Citizens'  E.  to  dump  when  fastened.     Held,  that 

Co.,    115   Mo.    503,   22    S.    W.    496;  a  verdict  for  plaintiff  was  not  justi- 

Nutt   V.    Southern   Pac.    R.    Co.,   25  fled   (Soderman  v.  Kemp,  145  N.  Y. 

Oreg.    291,    35    Pac.    653;    Missouri  457,  40  N.  E.  212). 

Pac.  R.  Co.  V.  Lewis,  24  Neb.   848,  "'A  master  is  not  bound  to  fur- 

40  N.  W.  401;  McGinnis  v.  Canada  nish  the  best  known  appliances  for 

So.  Bridge  Co.,  49  Mich.  466;   Lake  the  work,  but  only  such  as  are  rea- 

Shore,  etc.  R.  Co.  v.  McCormick,  74  sonably  fit  and  safe  (Harley  v.  Buf- 

Ind.    440    [three   unblocked    "frog"  falo  Car  Mfg.  Co.,  142  N.  Y.  31,  36 

cases];    Philadelphia,  etc.  R.   Co.  v.  N.  E.  813;  Stringham  v.  Hilton,  111 

Keenan,   103   Pa.   St.   124   [pushing-  N.  Y.  188,  18  N.  E.  870  [elevator] ; 

pole,  used  for  shifting  cars  in  mak-  Eenfield  v.  Vacuum  Oil  Co.,  75  Hun, 

ing     up     trains,     which     lacked     a  209,   27   N.   Y.    Supp.    16    [no  light 

handle] ;     Western,    etc.    R.    Co.    v.  provided    near     tank     of     explosive 

Bishop,    50   Ga.   465,   and   Burns   v.  oil]).     The  master's  duty  does  not 
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to  furnish  every  new  improvement  or  invention ;  ^^°  but 
lie  may  wait,  even  where  a  question  of  safety  is  involved, 
imtil  an  alleged  improvement  has  been  tested  and  has 
come  into  somewhat  general  use.^'^  Only  such  appliances, 
safeguards  and  tests  as  are  usual  can  be  required."^ 
Materials,  implements  and  appliances,  so  long  as  not 
dangerous  generally,  need  not  be  better  in  quality  or  con- 
dition than  is  required  by  the  purpose  for  which  they  are 
intended."^    A  master  who  purchases  materials,  etc.,  for 

require    him    to    provide    machinery  &  W.  R.  Co.  v.  Jackson's  Admr.,  85 

similar  to  that  used  in  other  estab-  Va.  489,  S  S.  E.  370. 
lishments,     though     less     dangerous        ™Augerstein  v.  Jones,  139  Pa.  St. 

than  that  used  by  him,  but  merely  183,     21     Atl.     24     [emery     stone] ; 

to  furnish  proper  and  suitable  ma-  Mackin  v.   Alaska  Refrigerator   Co., 

chinery,  which   is  to  be   determined  100  Mich.  276,  58  N.  W.  999  [screen 

by  its  actual  condition,  and  not  by  over  planer] ;    Coal   Creek  Min.   Co. 

comparing  it  with  machines  used  by  v.  Davis,  90  Tenn.  711,  18  S.  W.  387 

other     establishments     for     similar  [wooden    buildings    at    coal    mine] ; 

work   (Wood  v.  Heiges,  83  Md.  257,  Grant  v.  Union  Pac.  R.  Co.,  45  Fed. 

34  Atl.  872).  673   [lights  on  switches].     The  mas- 

"°  France  v.  Rome,  etc.  Co.,  88  ter  has  absolute  discretion  to  select 
Hun,  318,  34  N.  Y.  Supp.  408  [hand  any  method  in  general  use,  accord- 
brakes  when  air  brakes  were  not  ing  to  his  own  judgment  (Kehler  v. 
general];  Chicago,  etc.  R.  Co.  v.  Schwenk,  144  Pa.  St.  348,  22  Atl. 
Armstrong,  62  111.  App.  228.  See  910).  Even  as  to  these,  there  may 
Steinweg  v.  Erie  R.  Co.,  43  N.  Y.  be  question  (Rooney  v.  Sewall,  etc. 
123.  In  Conway  v.  Illinois  Cent.  R.  Cordage  Co.,  161  Mass.  153,  36  N.  E. 
Co.,  50  Iowa,  465,  the  company  789).  Defendant's  liability  could 
was  held  not  liable  to  a  brakeman  not  be  tested  by  comparing  its  appli- 
for  not  using  the  crooked  link  which  ances  with  the  similar  appliances  of 
was  a  better  appliance  for  coupling  five  other  railroad  companies  (Rich- 
cars  of  different  heights  than  the  mond,  etc.  R.  Co.  v.  Weems,  97  Ala. 
one  actually  in  use.  A  company  is  270,  12  So.  186).  A  test  imprac- 
not  bound  to  change  machinery  and  ticable  and  never  employed  cannot 
appliances  which  are  safe,  for  a  be  left  to  the  jury  (Atz  v.  Newark 
newer  and  yet  safer  appliance  Lime  Co.,  59  N.  J.  Law,  41,  34  Atl. 
(Bradley  v.  Nashville,  etc.  R.  Co.,  980).  Not  bound  to  provide  safest, 
14  Lea  (Tenn.),  374);  and  the  jury  newest  and  best  (Womble  v.  Mer- 
must  consider  that  the  new  inven-  chants'  Grocery  Co.,  135  N.  C.  474, 
tion,  while  guarding  against  one  47  S.  E.  493  (1904)  ;  Dwyer  v.  Shaw, 
danger,  might  introduce  new  ones  22  R.  I.  648,  50  Atl.  389  (1893); 
(Chicago,  etc.  R.  Co.  v.  Few,  15  Hoffman  v.  Amer.  Foundry  Co.,  18 
Bradwell,  125).  Wash.  287,  51  Pac.  385   (1897). 

'"  Delaware  Iron  Works  v.  Nuttall,       ™  Hickey  v.  Taafife,  105  N.  Y.  26, 

119  Pa.  St.  149,  13  Atl.  65;  Norfolk  12  N.  E.  286.    Thus  a  freight  eleva- 
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the  use  of  his  servants  is  not  required  to  apply  to  them 
such  tests  as  are  appropriate  only  to  the  process  of  manu- 
facture."*   The  master  performs  his  whole  duty  by  using 


tor  need  not  be  made  safe  for  passen- 
gers (Kern  v.  De  Castro  Sugar  Co., 
125  N.  Y.  50,  25  N.  E.  1071).  Worn 
brakes  are  good  enough,  if  they  hold 
effectively  (Smith  v.  N.  Y.  Central 
E.  Co.,  118  N.  Y.  6<45,  23  N.  E.  900; 
East  Tennessee,  etc.  R.  Co.  v.  Reyn- 
olds, 93  Ga.  570,  20  S.  E.  70  [cross 
ties] ;  s.  p.,  Graham  v.  Chicago,  St. 
Paul,  etc.  R.  Co.,  62  Fed.  896). 

'"  A     master     is    not    bound     to 
apply  to  iron  girders,  which  he  pur- 
chases from  others,  such  tests  as  are 
usually  applied  in  course  of  manu- 
facture   (Carlson  v.   Phenix   Bridge 
Co.,   132  N.  Y.  273,  30  N.  E.  750i; 
Roughan  v.   Boston,  etc.   Block  Co., 
161  Mass.  24,  36  N.  E.  461;  Louis- 
ville,   etc.    R.    Co.    V.    Campbell,    97 
Ala.   147,   12  So.  574   [brake  rods]; 
Breen  v.  St.  Louis  Cooperage  Co.,  50 
Mo.    App.    202     [shaft];     Clyde    v. 
Richmond,  etc.  R.  Co.,  65  Fed.  482; 
Ballard   v.   Hitchcock   Mfg.    Co.,   51 
Hun,  188,  4  N.  Y.  Supp.  940  [boiler] ; 
s.  p..  Prentice  v.  Wellsville,  66  Hun, 
634,  21  N.  Y.  Supp.  820  [explosives] ; 
Shea  V.  Wellington,   163  Mass.  364, 
40  N.  E.  173  [explosives] ) .    Chicago, 
etc.  Ry.  Co.  v.  Healy,  86  Fed.  245, 
30  C.  C.  A.  11    (1898),   (bridge  tim- 
bers) ;  Dunn  v.  New  York,  etc.  Co., 
107  Fed.  666,  46  C.  C.  A.  546  (1901), 
(figure  plate,  which  brakemen  were 
authorized  to  use  in  the  absence  of  a 
hand  hold)  ;  Westinghouse  Elec,  etc. 
Co.    V.    Heinlich,    127    Fed.    92,    62 
C.  C.  A.  92  (1901),  (where  a  derrick 
chain  was   purchased   from   a  repu- 
table  dealer,   was  apparently  sound 
and    had    been    in    use    for    three 
months,    held   defendant   was   under 
no  obligation  to  an  employee  to  test 
its     tensile     strength);      Dyaa     v. 


Southern  Pac.  Co.,  140  Cal.  296,  73 
Pac.  972  ( 1903 ) ,  ( duty  of  inspection 
must     be     continuously     discharged, 
the  character   of  the   business   must 
be    considered,    and    an    instruction 
that  anything  "  short  of  this  would 
not  be  ordinary  care,"  held  proper)  ; 
Louisville,  etc.  Ry.  Co.  v.  Bates,  146 
Ind.  564,  45  N.  E.  146   (1896),   (not 
required   to   resort  to   impracticable 
or    unreasonable    tests)  ;     Covington 
Sawmill,  etc.  Co.  v.   Clark,   116  Ky. 
461,    76    S.    W.    348    (1903),     (saw 
used    in    sawing    logs)  ;     Baltimore 
Boot,  etc.  Co.  V.  Jamar,  99  Md.  404, 
49    Atl.    847,   86   Am.   St.   Rep.    428 
(1901),     (elevator);     South    Balti- 
more Car  Works  v.  Schaefer,  96  Md. 
88,  53  Atl.  665,  94  Am.  St.  Rep.  560 
(1902),    (knife  bolted  to  a  molding 
machine   flying  off,   machine  having 
been    purchased    from    a    reputable 
dealer,  in  use  for  some  time  and  such 
an   accident   hitherto   unknown,   the 
master  was  not  liable  for  failure  to 
subject    the    bolts    to    some    specific 
test)  ;  Thompson  v.  Great  Northern 
Ry.  Co.,  79  Minn.  291,  82  N.  W.  637 
(1900),   (if  observation  discloses  no 
defects    railway    company    is    under 
no  obligation  to  test  grab  irons  of  a 
ladder  on  the  side  of  a  car  by  apply- 
ing   physical    force)  ;    Union    Stock 
Yards  Co.  v.  Goodwin,  57  Nev.  138, 
77  N.  W.  357    (1898),   (car  brake); 
Randolph  v.  New  York,  etc.  Ry.  Co., 
69  N.  J.  L.  420,  55  Atl.  240  (1903), 
(such  tests  as  are  reasonably  prac- 
ticable) ;   McGrath  v.  Delaware,  etc. 
Ry.  Co.,  69  N.  J.  L.  331,  55  Atl.  242 
(1903),  (such  tests  as  are  commonly 
in  like  service  prudently  conducted)  ; 
Egan  V.  Dry  Dock,  etc.  Co.,  12  App. 
Div.     556,     42     N.     Y.     Supp.     188 
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as  mucli  care  in  furnisMng  instrumentalities  for  the  use 
of  his  servants  as  a  man  of  ordinary  prudence,  in  the 
same  line  of  business,  acting  with  a  prudent  regard  to 
his  own  safety,  would  use  in  supplying  similar  things  for 
himself,  if  he  were  doing  the  work."^  He  is  not  in  fault 
without  proof  of  notice  of  the  defect ;  "^  nor,  as  to  repairs 
and  replacements,  until  he  has  had  a  reasonable  time, 
after  actual  or  constructive  notice,  to  perform  his  duty."^ 


(1896),  (a  boiler  must  be  carefully 
inspected,  by  a  competent  inspector 
and  at  reasonable  intervals)  ;  Swen- 
son  V.  Metropolitan  St.  Ey.  Co.,  78 
App.  Div.  379,  80  N.  Y.  Supp.  281 
(19'0S),  (where  the  hammer  test  on 
the  gear  wheel  of  an  elevator  used 
for  hoisting  cars  had  not  been  ap- 
plied for  a  year,  held  the  company 
was  liable)  ;  Young  v.  Mason,  96 
App.  Div.  305,  89  N.  Y.  Supp.  349 
(1904),  (where  a  carriage  elevator 
had  been  recently  put  in  good  con- 
dition by  competent  mechanics, 
failure  to  have  inspection  made  by 
an  engineer  is  not  competent  evi- 
dence of  negligence)  ;  Womble  v. 
Merchant's  Grocery  Co.,  135  N.  C. 
474,  47  S.  E.  493  (1904)  ;  Southern, 
etc.  Ey.  Co.  v.  Sage,  98  Tex.  438, 
84  S.  W.  814  (1905),  (inspection 
must  be  both  carefully  made  and 
made  by  competent  inspectors)  ; 
Galveston,  etc.  Ey.  Co.  v.  Davis,  27 
Tex.  App.  279,  65  S.  W.  217  (1901), 
(if  only  the  closest  kind  of  inspec- 
tion would  have  disclosed  the  de- 
fective condition  of  the  stirrup  and 
ladder  attached,  then  reasonable 
diligence  required  such  inspection)  ; 
Gulf,  etc.  Ey.  Co.  v.  Haden,  29  Tex. 
App.  280,  68  S.  W.  580  (1902); 
Hover  v.  Chicago,  etc.  Ey.  Co.,  40 
Tex.  App.  280,  89  S.  W.  10«4 
(1905),  (the  test  of  one  car  wheel 
out  of  50i,  if  all  that  is  customary 
may  be  sufficient  to  relieve  the  mas- 


ter )  ;  Carter  v.  McDermott,  29  App. 
(D.  C.)  145,  10  L.  E.  A.  (N.  S.) 
1103  (1907);  Atioka  Coal  Min.  Co. 
V.  Miller,  104  S.  W.  555  (1907); 
Klebe  v.  Parker  Distl.  Co.,  207  Me. 
480,  105  S.  W.  1057,  13  L.  E.  A. 
(N.  S.)  140  (1907);  Fulton  v. 
Grieb  Eubber  Co.,  60  Atl.  (N.  J.) 
37,  aff'd,  68  Atl.  116  (1907);  Sib- 
bert  V.  Scotland  Cotton  Mills,  145 
N.  C.  308,  59  S.  E.  79  (1907)  ;  Wil- 
kinson V.  Evans,  34  Pa.  Super.  Ct. 
472  (1907);  Kiley  v.  Eutland,  80 
Vt.  536,  68  Atl.  713  (1908),  (in- 
adequate inspection  of  car  ladder)  ; 
Denker  v.  Wolff,  135  Mo.  App.  340, 
115  S.  W.  1035  (190*),  (rope,  19 
years  old,  should  have  been  tested 
before  being  used  to  raise  and  lower 
an  employee  while  engaged  in  point- 
ing a,  smokestack)  ;  Donaldson  v. 
Brooklyn,  etc.  Ey.  Co.,  129  App.  Div. 
433,  114  K  Y.  Supp.  11  (1908); 
DeBock  V.  Amer.  Bridge  Co.,  131 
App.  Div.  480,  115  N.  Y.  Supp.  461 
(1909).  See  §  193,  and  note  153, 
ante. 

'"^  Marsh  v.  Chickering,  101  N.  Y. 
396,  5  N.  E.  56;  Ford  v.  Lyons,  41 
Hun,  512. 

"°  See  note  166,  supra. 

^"  Knowledge  by  a  master  of  the 
defective  condition  of  machinery 
does  not  make  him  liable  for  injuries 
resulting  therefrom  to  one  of  his 
servants,  unless  he  had  a  reasonable 
opportunity,    after    acquiring    such 
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The  master  is  not  expected  to  stand  over  each  servant 
every  moment,  to  discover  instantly  a  defect  in  good  ma- 
terials and  tools,  caused  by  their  careless  nse."^  Nor  is 
he  bound  to  keep  such  a  close  watch  over  the  details  of 
the  work,  as  to  enable  him  to  repair  every  deterioration 
in  instrumentalities  of  work,  resulting  from  a  servant's 
use  thereof,  as  soon  as  it  occurs."'  He  is  not  bound  to 
keep  the  place  of  work  constantly  safe,  when  the  ser- 
vant's work,  in  its  very  nature,  renders  the  place  for  the 
time  unsafe,^*"  nor  when  the  very  work  which  the  servant 

knowledge,    to    remedy    the     defect  v.    Willie,    114   S.   W.    (Tex.   App. ) 

(Seaboard  Mfg.  Co.  v.  Woodson,  94  186    (1908). 

Ala.  143,  10  So.  87,  11  So.  733).    See        '^"Gulf,  etc.  R.  Co.  v.  Jackson,  12 

Miller   v.    Chicago,   etc.    R.    Co.,   90  C.  C.  A.  507,  65  Fed.  48.     Becoming 

Mich.  230,  51  N.  W.  370.     The  cases  unsafe  by  reason  of  the  work  (Pre  v. 

in    which    masters    have    been    ex-  Standard    Portland    Cement    Co.,    9 

empted  from  liability  for  places  or  Cal.  App.  591,  100  Pac.  122   (1908)  ; 

i'mplements,    suddenly    made    unsafe  Slagle  v.  Village  of  Averyville,   139 

by  the  fault  of  a  co-servant,  really  111.    App.    423    (1908);    Wm.    Grace 

depend  upon  this  rule.     Of  such  are  Co.  v.  G-allagher,   140  111.  App.   603 

Fenderson   v.    Atlantic   City  R.   Co.  ( 1908 )  ;  Ballard  Co.  v.  Lee's  Admr., 

[Ct.  Errors],  56  N.  J.  Law,  708,  31  115  S.  W.  (Ky.)  732  (1909);  Hena- 

Atl.   767;    Filbert  v.   Delaware,  etc.  han  v.  Lyons,  201  Mass.  269,  87  N. 

Canal  Co.,  121  N.  Y.  207,  23  N.  E.  E.   602    (1909);    Rowden  v.   Schoen- 

1104;   Anthony  v.  Leeret,  106  N.  Y.  herr,  etc.  Co.,  136  Mo.  App.  376,  117 

59'1,    12    N.    E.    561     (trapdoor    left  S.  W.  695   (19090;  Chesapeake  &  0. 

open];   Pawling  v.  Hoskins,  132  Pa.  Ey.  v.  Hoflfman,  63  S.  E.   (Va.)   432 

St.  617,  19  Atl.  301  [same].  (190®);    Northern  Coal,  etc.   Co.  v. 

"'Jennings    v.    Iron    Bay    Co.,    47  Allera,  46   Colo.   224,   104  Pac.    197 

Minn.  Ill,  49  N.  W.  685  [planks  out  (1909);      Amer.      Bridge      Co.      v. 

of  position];   Donnelly  v.  Brown,  43  Valente,  73  Atl.   (Del.)   400   (1900); 

Hun,  470  [ladder  not  secured].  Gunszfsky  v.  People's,  etc.  Co.,   145 

^™It  is  not  the  master's   duty  to  111.  App.  255;  Tobler  v.  Pioneer,  etc. 

repair   defects   arising   in  the   daily  Co.,  52  So.   (Ala.)  86  (1910);  Dunn 

use    of    the    appliance,     for    which  v.  Great  Lakes,  etc.  Co.,  126  N.  W. 

proper    and    suitable    materials    are  (Mich.)  833  (19100;  Lang  v.  Bailes, 

supplied   and   which   may   easily   be  125    N.    W.    (N.    D.)    891     (1910); 

remedied  by  the  workmen,   and  are  Henry  v.  Hudson,  94  N.  E.   (N.  Y.) 

not    of    a    permanent    character    or  623    (1911),    ("while  the  master  is 

requiring    the    help    of    skilled    me-  liable  for  the  conduct  of  his  servants 

chani<;s   (Cregan  v.  Marston,  126  N.  in  failing  to  maintain  safe  the  place 

Y.  568,  27  iST.  E.  952  [rope  breaking] ;  where  the  work   is  to  be   done,   his 

Finan  v.  Sutch,  220  Pa.  379,  69  Atl.  liability   is   much   more   limited   for 

817    (1908);  Lone  Star  Brewing  Co.  defects    in    the    prosecution    of    the 
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is  employed  to  do  is  to  make  a  dangerous  place  safe/" 
A  master  who  has  provided  an  ample  supply  of  proper 
appliances,  ready  at  hand,  is  not  necessarily  responsible 
to  a  servant  for  the  neglect  of  a  fellow  servant  to  use 
such  appliances/^^  The  adjustment  and  adaptation  of 
implements  to  the  work  in  hand,  according  to  its  varying 
needs,  are  matters  of  detail ;  they  belong  to  the  sphere  of 
servants,  not  of  masters;  and,  therefore,  a  servant's 
negligence  in  these  matters  to  the  injury  of  a  fellow 
servant  is  not  presumably  imputable  to  the  master.^^^ 

work");    Neagle    v.    Syracuse,    185  v.   Petty,    67    Miss.    255,    7    So.    351 

TJi.  Y.  270,  77  N.  E.  10i64,  25  L.  E.  A.  [sand  in  engine] ;   Moran  v.  Brown, 

(N.  S.)    321    (1907).  27  Mo.  App.  487  [axe  handle] ;  Cleve- 

'*"  Finlayson  v.  Utica  Mining  Co.,  land,  etc.  R.  Co.  v.  Brown,  20  C.  C. 
14  C.  C.  A.  492,  67  Fed.  507  [min-  A.  147,  73  Fed.  970;  and  see  Rail- 
ing] ;  Grant  v.  Varney,  21  Colo.  329,  road  Co.  v.  Keegan,  160  U.  S.  259, 
40  Pac.  771  [same] ;  Clark  V.  Liston,  16  S.  Ct.  269;  Railroad  Co.  v. 
54  111.  App.  578  [tearing  down  Peterson,  162  U.  S.  346,  16  S.  Ct. 
luilding] ;  Collins  v.  Crimmins,  11  843;  Railroad  Co.  v.  Charless,  162 
T\Iise.  24,  31  N.  Y.  Supp.  860  [digging  U.  S.  359',  16  S.  Ct.  848.  No  action 
trench].     See  note   180,  ante.  against  a  master  for  injuries  caused 

JS2  Thyng  v.  Fitchburg  R.  Co.,  156  by  a  defective  tool  will  lie  where  the 

Mass.    13,    30   N.    E.    169    [defective  employee     injured     could    have     ob- 

coupling   pin   used   when   good   ones  tained    a    proper    one    at    any    time 

at  hand];    Cregan  v.   Marston,    126  (Allen  v.  Smith  Iron  Co.,  160  Mass. 

N.    Y.    568,   27    N.    E.    952    [rope];  557,  36  N.  E.  581).     But  where,  in 

Prescott  v.  Ball  Engine  Co.,  176  Pa.  an  action  for  injuries  caused  by  the 

St.  459',  35  Atl.  224  [ropes] ;  Webber  falling  of  a  scaffold  from  the  break- 

V.  Piper,  109  N.  Y.  496,  17  N.  E.  216  ing  of  a.  ledger  board,  there  is  evi- 

[saw] ;   Harley  v.  Buffalo  Car  Mfg.  dence    that    the    wood    provided    by 

Co.,    142    N.    Y.    31,    36   N.    E.    813  defendant  for  ledger  boards  was  uu- 

[ample    supply,    not    enough    used],  suitable,    the    question    of    whether 

s.  p.,  Kaare  v.  Troy  Steel  Co.,   139  defendant  used  due  care  in  furnish- 

N.  Y.  369,  34  N.  E.  901  [torches  on  ing     materials     was     for     the  jury, 

hand] ;  Ross  v.  Walker,  139  Pa.  St.  though  there  was  evidence  that  the 

42,  21   Atl.   157    [material   for  scaf-  carpenters    who    built    the    scaffold 

fold] ;  Kehoe  v.  Allen,  92  Mich.  464,  were  careless  in  selecting  the  piece 

52   N.    W.    740    [flasks   for   molds];  of   board   which   broke    (Twomey   v. 

Van   Den   Heuvel   v.   National    Fur-  Swift,     163    Mass.    273,    39    N.    E. 

nace  Co.,  84  Wis.  636,  54  N.  W.  1016  IO1I8). 

[planks];      Hefferen     v.      Northern  ""Hudson  v.  Ocean  S.  S.  Co.,  110 

Pacific  R.  Co.,  45  Minn.  471,  48  N.  N.   Y.   625,   17  N.  E.   342   [slipping 

W.  526  [tools]  ;  Eraser  v.  Red  River  skid] ;    McGinty  v.   Athol   Reservoir 

Lumber  Co.,  45  Minn.  235,  47  N.  W.  Co.,    155   Mass.    183,   29   N.   E.    510 

785  [planks] ;  Louisville,  etc.  R.  Co.  [setting  up  derrick] ;   St.  Louis,  etc. 
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Thus  the  manner  in  which  cars  are  loaded  is  a  detail  of 
servant's  work;  and  the  master  is  not  held  to  as  strict 
responsibility  for  the  condition  of  the  car,  when  loaded, 
as  when  not  loaded.^*^  An  important  distinction  is  taken 
between  instrumentalities  which  the  master  undertakes 
to  furnish  for  the  servants'  use  and  those  which  he  em- 
ploys the  servants  to  furnish  for  themselves  and  their 
fellow  servants  in  the  same  work.  Negligence  in  making 
the  former  is  the  master's  negligence,^''  but  negligence 
about  the  latter  is  the  negUgence  of  a  fellow  servant.^*^ 


E.  Co.  V.  Needham,  11  C.  C.  A.  56, 
63  Fed.  107  [operating  switch] ; 
Miller  v.  Southern  Pac.  R.  Co.,  20 
Oreg.  285,  26  Pac.  70  [same] ;  Kenny 
T.  Cunard  Steamship  Co.,  55  N.  Y. 
Super.  Ct.  558  [tightening  chain] ; 
Eicheler  v.  St.  Paul  Furniture  Co., 
40  Minn.  263,  41  N.  W.  975;  [ad- 
justing machinery] ;  Weeklund  v. 
Southern  Oregon  Co.,  20  Oreg.  591, 
27  Pac.  260  [rollers  in  saw  mill] ; 
Lambert  v.  Mississippi  Pulp  Co.,  72 
Vt.  278,  47  Atl.  1085  ( 1900)  ; 
Oeohegan  v.  Atlas  S.  S.  Co.,  3  Misc. 
(N.  Y.)  224,  22  N.  Y.  Supp.  749, 
aflF'd,  in  146  N.  Y.  369,  40  N.  E.  507 
(1895)  ;  Wiskie  v.  Montello  Granite 
Co.,  Ill  Wis.  443,  87  N.  W.  461,  87 
Am.  St.  Rep.  885   (1901). 

'»<  Ford  V.  Lake  Shore,  etc.  E.  Co., 
117  N.  Y.  638,  22  N.  E.  946;  Byrnes 
V.  N.  Y.,  Lake  Erie,  etc.  R.  Co.,  113 
N.  Y.  251,  21  N.  E.  50;  Hanley  v. 
Grand  Trunk  R.  Co.,  62  N.  H.  274; 
Jarman  v.  Chicago,  etc.  R.  Co.,  98 
Mich.  135,  57  N.  W.  32;  Dewey  v. 
Detroit,  etc.  R.  Co.,  97  Mich.  329i, 
56  N.  W.  756.  But  the  failure  of  a 
railroad  company  to  properly  secure 
lumber  loaded  on  a  car  for  trans- 
portation, in  consequence  of  which 
a  trainman  on  another  train  is  in- 
jured, is  negligence  for  which  the 
company  is  liable  to  the  injured  em- 
ployee  (Ryan  v.  N.  Y.  Central,  etc. 


R.  Co.,  88  Hun,  269,  34  N.  Y.  Supp. 
665).  Manner  of  placing  loads  on 
cars  (Croll  v.  Atchison,  etc.  Ry.  Co., 
57  Kans.  548,  46  Pac.  972  (1896); 
George  v.  Clark,  29  C.  C.  A.  374,  56 
U.  S.  App.  506,  85  Fed.  608  (1898)  ; 
Gulf,  etc.  Ry.  v.  Wood,  63  S.  W. 
(Tex.  App.)  164  (1901);  Devore  v. 
St.  Louis,  etc.  Ry.  Co.,  86  Mo.  App. 
429  (1900). 

""Manning  v.  Hogan,  78  N.  Y. 
615;  Grant  v.  Varney,  21  Colo.  329, 
40  Pac.  771  [mine],  and  cases  cited 
in  note  24;  Ingebregtsen  v.  Nord  D. 
Lloyd  S.  S.  Co.  [Ct.  Errors],  57  N.  J. 
Law,  400,  31  Atl.  619;  Cadden  v. 
American  Steel-Barge  Co.,  88  Wis. 
409,  60  N.  W.  800  [scaffold];  Sims 
V.  Am.  Steel-Barge  Co.,  56  Minn.  68, 
57  N.  W.  322. 

™The  rule  that  a.  master  is  bound 
to  furnish  safe  appliances,  and  can- 
not escape  liability  for  failure  to  do 
so  by  intrusting  the  duty  to  a  ser- 
vant, by  whose  negligence  a  fellow 
servant  is  injured,  does  not  apply 
where  several  persons  are  employed 
to  do  certain  work,  and  by  the  con- 
tract of  employment,  express  or  im- 
plied, they  are  to  adjust  the  appli- 
ances by  which  the  work  is  to  be 
done  (Burns  v.  Sennett,  90  Cal.  363, 
33  Pac.  916;  Lindvall  v.  Woods,  41 
Minn.  212,  42  N.  W.  1020  [trestle] ; 
s.  p.,  Jones  v.  St.  Louis,  etc.  Packet 
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This  is  illustrated  in  the  well-known  series  of  "  scaffold 
cases."  If  a  servant  is  engaged  to  work  upon  a  scaffold 
or  platform,  ready  made,  the  master  is  held  responsible 
for  personal  care  to  make  it  a  safe  place  on  which  to 
work."^  But  if  a  number  of  associated  servants  are  em- 
ployed to  make  the  scaffold  or  other  standing  place,  as 
well  as  to  use  it  when  made,  the  master  is  no  further  re- 
sponsible for  negligence  in  its  making  than  he  is  for 
negligence  in  work  done  upon  it,  when  made.^*'  The  use 
of  dangerous  machinery  is  not  necessarily  negligence ;  ^^'^ 
nor  is  the  lack  of  guards  or  covers  thereto,  in  the  absence 


Co.,  43  Mo.  App.  398;  Weeklund  v. 
Southern  Oregon  Co.,  20'  Ore.  591, 
27  Pac.  260  [chute  for  saw-mill]). 
This  distinction  is  approved  in  Inge- 
bregtsen  v.  Nord  D.  Lloyd  S.  S.  C6., 
supra;  citing  Collyer  v.  Pennsylva- 
nia R.  Co.,  49  N.  J.  Law,  59,  6  Atl. 
437. 

>"  Manning  v.  Hogan,  78  N.  Y.  615 ; 
Arkerson  v.  Dennison,  117  Mass. 
407;  Sims  v.  Am.  Steel-Barge  Co., 
56  Minn.  68,  57  N.  W.  322;  Cadden 
V.  American  Steel-Barge  Co.,  88 
Wis.  409,  60  N.  W.  800'.  A  master 
who  employs  men  to  work  upon  a 
scaflFold,  ready  made,  is  responsible 
for  defects  in  its  (McNamara  v. 
McDonough,  102  Cal.  575,  36  Pao. 
941 ;  Bowen  v.  Chicago,  etc.  E.  Co., 
95  Mo.  277,  8  N.  W.  230;  Solarz  v. 
Manhattan  E.  Co.,  31  Abb.  N.  C. 
426,  8  Misc.  656,  29  N.  Y.  Supp. 
1123;  Rice,  etc.  Malting  Co.  v.  Paul- 
sen, 51  111.  App.  123.  Chicago,  etc. 
Ry.  Co.  V.  Scanlan,  170  111.  lOfi,  48 
N.  E.  826  (1897)  ;  Kansas  City  Car 
Co.  V.  Sawyer,  53  Pac.  (Kan.  App.) 
90  (1899);  Chambers  v.  Amer.  Tin 
Plate  Co.,  129  Fed.  561,  64  C.  C.  A. 
129  (1904)  ;  contra,  Hoar  v.  Merritt, 
62  Mich.  386,  29  N.  W.  15  (1886). 

'^  Hogan  V.  Smith,  125  N.  Y.  774, 
26  N.  E.  742  [staging  on  vessel] ; 
Judson  V.  Clean,  22  N.  E.  556;  S.  c. 


without  opinion,  116  N.  Y.  655;  But- 
ler V.  Townsend,  126  N.  Y.  105,  26 
N.  E.  1017  [decided  by  a  bare  major- 
ity] ;  followed  in  Marsh  v.  Herman, 
47  Minn.  537,  50  N.  W.  611  [scaf- 
fold] ;  Noyes  v.  Wood,  102  Cal.  389, 
36  Pac.  766;  Beesley  v.  Wheeler  Co., 
103  Mich.  196,  61  N.  W.  658;  s.  p., 
Benn  v.  Null,  65  la.  407,  21  N.  W. 
70i0;  Killea  v.  Foxon,  125  Mass.  485; 
Hoar  V.  Merritt,  62  Mich.  386,  29 
N.  W.  15;  applied  to  roof  of  mine 
(Petaja  v.  Aurora  Mining  Co., 
Mich.,  64  N.  W.  335,  66  Id. 
951;  Consol.  Min.  Co.  v.  Clay,  51 
Ohio  St.  542,  38  N.  E.  610)  ;  to 
construction  of  frame  work  of  wind- 
mill, when  all  given  out  as  one  job 
(Peschel  v.  Chicago,  etc.  R.  Co.,  62 
Wis.  338,  21  N.  W.  269).  McKean 
v.  Colorado  Fuel  Co.,  18  Col.  App. 
285,  71  Pac.  425  (1903);  McCarthy 
v.  Claflin,  99'  Me.  290,  59  Atl.  293 
(1904);  Kennedy  v.  Spring,  160 
Mass.  208,  35  N.  E.  779  (1894); 
Bresley  v.  Wheeler,  103  Mich.  196, 
61  N.  W.  658,  27  L.  R.  A.  266 
(1895);  Metzler  v.  McKensie,  34 
Wash.  470,  76  Pac.  114  (1904); 
Phoenix  Bridge  Co.  v.  Castleberg, 
131  Fed.  175,  65  C.  C.  A.  481  (1904). 
'^Lafflin  v.  Buffalo,  etc.  E.  Co., 
106  N.  Y.  136,  12  N.  E.  599. 
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of  proof  that  sucli  protection  was  reasonably  practi- 
cable."*" It  has  already  been  stated  (§  207e)  that  a  ser- 
vant, who  knows  or  ought  to  know  that  the  very  things 
upon  or  with  which  he  voluntarily  agrees  to  work  are  de- 
fective or  dangerous,  assumes  the  risk.  The  neglect  of 
his  fellow  servants  to  use  proper  care  in  using  such 
things,  so  as  to  protect  him  from  such  risks,  is  not  charge- 
able to  the  master.^"  As  in  all  other  cases,  the  master's 
negligence  involves  no  liabiUty,  if  it  is  not  a  proximate 
cause  of  the  injury.^'^ 


§  195a.  Purchase  of  instrumentalities  from  reputable 
manufacturers.  —  Where  the  master  furnishes  machinery 
or  appliances  purchased  from  reputable  manufacturers 
and  suitable  in  design  for  the  use  to  which  they  are  to 
be  applied  by  the  servant,  it  is  prima  facie  evidence  that 


""McGuerty  v.  Hale,  161  Mass. 
51,  36  N.  E.  682;  Young  v.  Burling- 
ton Mattress  Co.,  79'  la.  415,  44 
N.  W.  693;  Carroll  v.  Williston,  44 
Minn.  287,  46  N.  W.  352;  French  v. 
Aulls,  72  Hun,  442,  25  N.  Y.  Supp. 
188.  A  mill  owner  is  not  liable  for 
injury  to  an  employee  in  operating 
a  saw,  because  of  the  absence  of  a 
guard;  the  machine,  which  was  one 
of  the  best  make,  and  in  good  condi- 
tion, not  being  constructed  with  a 
view  to  having  such  guard  (Arizona 
Lumber  Co.  v.  Mooney,  4  Ariz.  366, 
42  Pac.  952). 

"^  Where  plaintiff  was  employed 
to  aid  in  taking  defective  ears  from 
trains,  the  neglect  of  the  customary 
precaution  of  chaining  or  propping 
a  defective  draw-head  in  such  a,  car, 
whereby  plaintiff  was  injured,  if  not 
chargeable  in  some  degree  to  plain- 
tiff, was  the  neglect  of  his  co-ser- 
vants, and  not  that  of  the  master 
( Arnold  v.  Delaware,  etc.  Canal  Co., 
125  N.  Y.  15,  25  N.  E.  1064). 
"''Hope  v.  Fall  Brook  Coal  Co.,  3 


N.  Y.  App.  Div.  70,  38  N.  Y.  Supp. 
1040.  A  brakeman  having  his  hand 
crushed  in  coupling  cars,  cannot  re- 
cover on  the  ground  that  the  draught 
irons  on  the  two  cars  were  at  differ- 
ent heights,  when  there  is  no  evi- 
dence that  this  fact  contributed  to 
produce  the  accident  (Kruse  v.  Chi- 
cago, etc.  R.  Co.,  82  Wis.  568,  52 
N.  W.  755).  The  fact  that  a  stop 
block  at  the  end  of  a.  trestle  was  de- 
fective, will  not  render  the  company 
liable  for  the  death  of  an  engineer 
who  ran  his  engine  off  the  end  of 
the  trestle,  where  the  accident  was 
caused  by  running  the  engine  at 
such  a  speed  that  no  block  would 
have  been  effective  (Louisville  &,  N. 
R.  Co.  v.  Stutts,  105  Ala.  368,  17 
So.  29 ) .  As  the  injury  was  due  pri- 
marily to  the  slipping  of  the  shipper 
out  of  the  servant's  hand,  and  a 
catch  (the  absence  of  which  was 
alone  complained  of)  would  not  have 
prevented  this,  the  defendant  was 
not  liable  (Sullivan  v.  Wamsutta 
Mills,  155  Mass.  20O,  29  N.  E.  516). 
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he  has  not  been  negligent  in  the  discharge  of  his  duty  to 
his  servant  in  this  respect.  And  it  has  been  held  that 
where  machinery,  implements,  etc.,  were  so  purchased 
and  due  care  used  in  inspecting  and  putting  them  in  ope- 
ration, the  employer  is  not  liable.^'^  Where  the  evidence 
showed  the  purchase  through  several  years  of  explosives 
used  by  quarrymen  from  reputable  manufacturers,  who 
made  frequent  inspections  in  the  course  of  construction 
and  no  defect  had  ever  been  discovered,  and  that  they 
were  as  good  as  any  made,  held,  that  the  principle  re- 
quiring inspection  or  test  by  the  purchaser  had  no  appli- 
cation, the  court  saying  that  they  "  were  not  a  part  of 
the  machinery  or  tools  of  the  defendant.  They  were 
articles  to  be  used  in  his  business  which  were  instantly 
consumed  in  use. ' '  "* 

§  196.  Master's  duty  as  to  instrumentalities  not  his 
own  property.  —  The  duty  of  the  master  to  inspect  the 
materials,  machinery,  etc.,  used  by  his  servants,  in  the 
course  of  his  business,  extends  not  only  to  those  things 
which  are  his  property  or  are  directly  furnished  by  him, 
but  also  equally  to  all  things  which  it  becomes  the  duty  of 
his  servants  to  use,  in  the  course  of  their  employment. 
Thus,  where  a  railroad  company  requires  its  servants  to 

"'  Reynolds  v.  Merchants'  Woolen  754  ( 1900 )  ;  Carlson  v.  Phoenix 
Co.,  168  Mass.  501,  47  N.  E.  406  Bridge  Co.,  55  Hun,  485,  8  N.  Y. 
(1896);  Slattery  v.  Walker,  etc.  Supp.  634  ( 1890.)  ;  Powers  v.  N.  Y.,, 
Mfg.  Co.,  179  Mass.  307,  60i  N.  E.  etc.  Ry.  Co.,  60  Hun,  19,  14  N.  Y. 
782  ( 190'! )  ;  Service  v.  Shoneman,  Supp.  408,  aff'd,  128  N.  Y.  659',  29 
196  Pa.  St.  63,  46  Atl.  292  (1900)  ;  N.  E.  148  (1891)  ;  Ballard  v.  Hitch- 
Doyle  V.  White,  9  App.  Div.  (N.  Y.)  cock  Mfg;  Co.,  51  Hun,  188,  4  N.  Y. 
521,  41  N.  Y.  Supp.  628,  75  N.  Y.  Supp.  940  (1889);  Clyde  v.  Rich- 
St.  628,  aff'g  14  Misc.  417,  35  N.  Y.  mond,  etc.  Ry.  Co.,"  65  Fed.  482 
Supp.  760,  70  N.  Y.  Ct.  417,  aff'd,  (1894);  Richmond,  etc.  Ry.  Co.  vj 
159  N.  Y.  548  (Mem.),  54  N.  E.  Elliott,  149  U.  S.  266,  37  L.  Ed.  728, 
1090  (1899).  13    Sup.    Ct.   Rep.    837    (1893);    In- 

™Kaye  v.  Rob  Roy,  etc.  Co.,  51  dianapolis,  etc.  Ry.  Co.  v.  Jones,  9 

Hun,  519,  4  N.  Y.  Supp.  571;  Shey  Heisk   (Tenn.)   27   (1871);  Roughan 

V.    Wellington,    163    Mass.    364,    40  v.    Boston,   etc.    Co.,    161    Mass.   24, 

N.  E.   173    (1895);   Fuller  v.  N.  Y.,  36  N.  E.  461    (1894). 
etc.  Ry.  Co.,  175  Mass.  424,  56  N.  E. 
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handle  cars  not  belonging  to  it,"^  or  to  run  trains  over  a. 
track  belonging  to  another  company,"*  it  is  liable  to  them 


""  A  railroad  company  is  under  a 
legal  duty  not  to  expose  its  em- 
ployees to  dangers  arising  from  such 
defects  in  foreign  cars  as  may  be  dis- 
covered by  reasonable  inspection  be- 
fore such  cars  are  admitted  into  its 
train  (Baltimore,  etc.  E.  Co.  v. 
Maekey,  157  U.  S.  72,  15  S.  Ct.  491 
[defective  brake];  Goodrich  v.  N.  Y. 
Central  R.  Co.,  116  N.  Y.  398,  22 
N.  E.  397 ;  Spaulding  v.  Flynt  Gran- 
ite Co.,  159  Mass.  587,  34  N.  E.  1134; 
Elkins  V.  Pennsylvania  R.  Co.,  171 
Pa.  St.  121,  33  Atl.  74;  Mason  v. 
Richmond,  etc.  R.  Co.,  Ill  N.  C. 
482,  16  S.  E.  698;  Joliet,  etc.  R.  Co. 
V.  Velie,  140  111.  59,  26  N.  E.  10S6; 
Michigan  Cen.t.  R.  Co.  v.  Smithson, 
45  Mich.  212;  International  R.  Co. 
V.  Kernan,  78  Tex.  294,  14  S.  W.  668 ; 
Bomar  v.  Louisiana,  etc.  R.  Co.,  42 
La.  Ann.  983,  1206,  8  So.  478,  9  So. 
244;  Mateer  v.  Missouri  Pao.  R.  Co., 
105  Mo.  320,  16  S.  W.  839,  15  S.  W. 
970;  Missouri  Pac.  R.  Co.  v.  Barber, 
44  Kans,  612,  24  Pac.  969  [foreign 
cars  used  on  line] ;  Atchison,  etc.  R. 
Co.  V.  Penfold,  57  Kans.  148,  45  Pac. 
574).  See,  also,  Chicago,  etc.  R.  Co. 
V.  Avery,  109  111.  314.  So,  under 
Mass.  Stat.,  1887  (Bowers  v.  Con- 
necticut River  R.  Co.,  162  Mass.  312, 
38  N.  E.  508 ) .  The  rule  is  the  same 
where,  by  statute,  railroads  are  com- 
pelled to  receive  and  transport  cars, 
of  a  connecting  road,  without  delay 
or  discrimination,  for  they  are  not 
obliged  to  move  such  cars  when  not 
provided  with  the  appliances  which 
ordinary  care  requires  (Dooner  v. 
Delaware,  etc.  Canal  Co.,  164  Pa. 
St.  17,  30  Atl.  269;  Louisville,  etc. 
R.  Co.  v.  Williams,  95  Ky.  199,  24 
S.  W.  1).  So  as  to  anything  near 
enough  to  the  place  of  work  to  make 


it  dangerous  (Little  Rock,  etc.  R.  Co.. 
V.  Cagle,  53  Ark.  347,  14  S.  W.  89). 
But  railroad  companies  have  a  right 
to  presume  that  cars  delivered  to- 
them  by  connecting  lines  are  in 
proper  condition  (Richmond,  etc.  R. 
Co.  v.  Dudley,  90  Va.  304,  18  S.  E. 
274).  And  masters  are  not  liable- 
for  injuries  caused  by  defects  in  for- 
eign cars  of  which  they  are  justifia- 
bly ignorant  (McMullen  v.  Carnegie 
Bros.  &  Co.,  158  Pa.  St.  518,  27  Atl. 
1043).  A  railroad  company  is  not 
responsible  to  its  switchman  for  in- 
juries caused  by  defects  in  a  foreign 
car,  if  it  has  warned  him  of  its  de- 
fects (Atchison,  etc.  R.  Co.  v.  Myers, 
11  C.  C.  A.  439,  63  Fed.  793).  As  to 
defective  loading  of  foreign  cars, 
compare  Dewey  v.  Detroit,  etc.  R. 
Co.  (Mich)  52  N.  W.  942  [company 
liable] ;  Mexican  Cent.  R.  Co.  v. 
Shean  (Tex.),  18  S.  W.  151  [not 
liable].  Foreign  cars  (Budge  v.  Mor- 
gan's, etc.  Ry.,  etc.  Co.,  108  La. 
349,  32  So.  535  (1902);  New 
York,  etc.  Ry.  Co.  v.  Hamlin,  170 
Ind.  20,  83  N.  E.  343  (1908)  ;  Camp- 
bell v.  Railway  Trans.  Co.,  95  Minn. 
375,  104  N.  W.  547  (1906)  ;  Wills  v. 
Atchison,  etc.  Ry.  Co.,  133 -Mo.  App. 
625,  113  S.  W.  713  (1909);  Galves- 
ton, etc.  Ry.  Co.  v.  Parish,  93  S.  W. 
(Tex.  App.)  682  (1906);  Gulf,  etc. 
Ry.  Co.  v.  Sliger,  100  S.  W.  (Tex. 
App.)  967  (1907);  Missouri,  etc. 
Ry.  Co.  V.  Harris,  45  Tex.  App.  542, 
101  S.  W.  506  (1907);  Texas,  etc. 
Ry.  Co.  V.  Conways,  98  S.  W.  (Tex. 
App.)  1070  (1907). 

'*'  Stetler  v.  Chicago,  etc.  R.  Co., 
46  Wis.  497;  s.  c,  again,  49  Wis. 
609'.  Arkadelphia,  Lbr.  Co.  v.  Smith, 
78  Ark.  505,  95  S.  W.  800  (1906); 
Brady  v.  Chicago,  etc.  Ry.  Co.,  114 
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for  sucli  defects  in  these  things  as  could  be  discovered  by 
ordinary  care  in  inspection.  But  the  mere  fact  of  such 
"  foreign  "  materials  being  different  from  those  used  by 
the  master  is  not  necessarily  a  "  defect,"  especially  in 
the  case  of  a  railroad  company  receiving  from  another 
company  cars  of  a  pattern  different  from  its  own.^"  If 
such  differences  are  a  cause  of  danger,  servants  un- 
familiar with  them  are  entitled  to  warning.^^'  But  where 
a  servant,  without  authority,  uses  the  property  of  a 
stranger,  even  in  good  faith,  for  the  benefit  of  his  master, 
he  does  so  entirely  at  his  own  risk.^"^ 


§  197.  Illustrations  of  liability  for  instrumentali- 
ties. —  Thus,  the  master  has  been  held  liable  for 
injuries  suffered  by  his  servants  from  defects 
in      ropes,^™      ladders,^"^      derricks,^"^      shafts      of      a 


Fed.  lOO,  92  C.  C.  A.  48,  57  L.  R.  A. 
712   (1902). 

"'  A  railroad  company  is  not  guilty 
of  negligence  in  receiving  into  its 
yards  and  passing  over  its  lines  oars 
different  from  those  owned  by  itself 
(Kohn  V.  McNulta,  147  U.  S.  238,  13 
St.  Ct.  298  [unusual  "  bumpers  "] )  ; 
especially  where  the  receipt  of 
freight  cars  is  compulsory  by  law 
(Thomas  v.  Missouri  Pac.  R.  Co., 
109  Mo.  187,  18  S.  W.  9800 . 

"'Reynolds  v.  Boston  &  Me.  E. 
Co.,  64  Vt.  66,  24  Atl.  134. 

'™An  empoyee  of  a  telegraph  com- 
pany, who,  in  climbing  a  pole  be- 
longinging  to  another  company,  to 
get  wires  out  of  the  way,  was  injured 
by  reason  of  defects  in  the  pole, 
could  not  recover  from  his  employer 
(Dixon  V.  Western  Union  Tel.  Co. 
[C.    C],   68   Fed.   630). 

*°  Baker  v.  Alllegheny,  etc.  R.  Co., 
95  Pa.  St.  211  [rotten,  though  ap- 
parently sound,  rope  on  derrick] ; 
Warden  v.  Old  Colony  R.  Co.,  137 
Mass.  204  [worn-out  rope] ;  Perry  v. 


Rieketts,  55  111.  234  [insecure  rope 
used  for  lowering  into  coal  mine] ; 
Lund  V.  Hersey  Lumber  Co.,  41  Fed. 
202.  Ropes  (Bort  v.  Quadt,  96  Pac. 
(Cal.  App.)   815   (190«). 

="  Burns  v.  Ocean  S.  S.  Co.,  84  Ga. 
70fli,  11  S.  E.  493  [missing  step]; 
Denning  v.  Gould,  157  Mass.  563,  32 
N.  E.  862  [ladders  tied  together]; 
Williams  v.  Clough,  3  Hurlst.  &  N. 
258;  Reber  v.  Tower,  11  Mo.  App. 
199;  The  Truro,  31  Fed.  158.  Lad- 
ders (Gulf,  etc.  Ry.  Co.  v.  Adams, 
121  S.  W.  (Tex.  App.)  976  (1909); 
Seredinski  v.  Balaban,  120  N.  Y. 
Supp.  122,  136  App.  Div.  20;  Allison 
V.  Steiver,  81  Kans.  713,  106  Pac.  996 
(1910);  Newby  v.  Swift  &  Co.,  141 
111.  App.  305    (1908). 

™^  Houston  V.  Brush,  66  Vt.  331,  29 
Atl.  380;  Holden.  v.  Fitchburg  R. 
Co.,  128  Mass.  268  [derrick  left 
standing  in  dangerous  position]. 
Derricks  (Porter  v.  Amer.  Bridge 
Co.,  Ill  N.  Y.  Supp.  119,  127  App. 
Div.  1  ( 1908)  ;  Watson  v.  New  York, 
etc.   Ry.  Co.,   Ill   N.  Y.   Supp.   277, 
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miiie/''^  bmldings,=°*  platforms,'"'  locomotives/""    cars,"" 

127  App.  Div.  134  (1908);  Converse    into    barge];    Hobbs    v.    Stauer,    62 

Bridge    Co.    v.    Grizzle,    109    S.    W.    Wis.  10«,  22  N.  W.  153.     A  scaffold, 

(Tenn. )    290   (1908).  however,  is  an  appliance  not  a  place 

"Mellors   v.    Shavs^,    1    Best   &   S.    of   work    (Butler   v.    Townsend,    126 

437;  Brydon  v.  Stewart,  2  Macq.  H.    N.  Y.  105,  26  N.  E.  1017).    The  mas- 

L.  30i.     See,  also,  Buzzell  v.  Laconia    ter  may,  therefore,  have  it  built  by 

Mfg.    Co.,   48    Me.    113;    Pantzar   v.    a   contractor   of   good   reput,   and   is 

Tilly,  etc.  Mining  Co.,  99  N.  Y.  368.    then  not  bound  to  inspect  it    (Id.) 

Shafts  of  mine    (Brunson  v.   South-    Or  if  the  making  of  the  scaffold  is 

western  Devel.  Co.,  7  Ind.  Ter.  209,    part   of  the   servant's  work,   jointly 

104  S.  W.  593   (1907)  ;  Ala.,  etc.  Co.    with  others,  the  master  is  not  liable 

V.    Hammond,    47    So.     (Ala.)     248    for  their  negligent  use  of  materials 

(19'0i8);    E.   Smith  &  Son  v.   Garri-    furnished  by  him  [Kimmer  v.  Weber, 

son,  32  Ky.  L.  Rep.  1278,  108  S.  W.    151  N.  Y.  417,  45  N.  E.  860).    Plat- 

293     (1908);     Black    Diamond,    etc.    forms   (Kelly  v.  Battle,  etc.  Co.,  116 

Co.  v.  Price,  33  Ky.  L.  Eep.  334,  108    N.  Y.  Supp.  736,  122  App.  Div.  185 

S.  W.  345    (190i8);   Moseley's  Admr.     (1907);       Hoveland      v.      National 

V.   Black  Diamond,  etc.   Co.,  33   Ky.    Blower   Works,    114   N.    W.    (Wis.) 

L.  Rep.  110',  109  S.  W.  306   (1908)  ;     796   (1908)  ;  Donohue  v.  C.  H.  Buck 

Norton  Coal  Co.  v.  Murphy,  108  Va.    &  Co.,  197  Mass.  550,  83  N.  E.  1090 

528,  62  S.  E.  268    (1908).  (1908);    Vaisbord    v.    Nashua    Mfg. 

''"Thus   where,   in   consequence   of    Co.,  74  N.  H.  470,  69  Atl.  520  ( 1908)  ; 

the    want    of    proper    support    to    a    O'Doimell  v.  John  H.  Parker  Co.,  109 

privy,      of     which      defendant     was    N.  Y.  Supp.  875,  125  App.  Div.  475 

aware,   it  gave  way,   defendant  was     (1908);    Bower   v.   Holbrook   et   al., 

held  liable  (Ryan  v.  Fowler,  24  N.  Y.    110  N.  Y.  Supp.  164,  125  App.  Div. 

410).     See,   also,   Horner  v.   Nichol-    684  (1908);  Trally  v.  Williams,  111 

son,  56  Mo.  220  [careless  use  of  old    N.  Y.  Supp.  114,  127  App.  Div.  126 

and     defective    walls    in    remodeling     (1908);     Murch     Bros.,   etc.    Co.   v. 

building].     Buildings   (F.  J.  McCain    Hayes,     114     S.     W.      (Ark.)      697 

Co.   v.    Kingsley,    126   HI.   App.    165     (1908);      Schneider      v.      American 

1906)  ;  Amer.  Tobacco  Co.  V.  Adams     Bridge    Co.,    31    App.     (D.    C.)     420 

125  S.  W.   (Ky.)    1067    (1910).  (1908);    Dmileavy    v.    Sullivan,    85 

^"Benzing  v.  Steinway,  101  N.  Y.    N.  E.  (Mass.)  866  (1908)  ;  Cheatham 

547,  5  N.  E.  449;   Arkerson  v.  Den-    v.    Hogan,    50   Wash.    465,    97    Pac. 

nison,   117  Mass.  407;   Behm  v.  Ar-    499   (1908). 

mour,    58    Wis.    1,    15    N.    W.    806        "  Hough  v.  Texas,  etc.  R.  Co.,  100 
[elevated  platform  for  shoveling  coal    U.  S.  213  [insecurely  fastened  steam 


'-'"  O'Neill  V.  St.  Louis,  etc.  R.  Co.,  430  [handle  of  hand  car]  ;  Ander- 
3  McCrary,  423  [freight-car] ;  Palmer  son  v.  Minnesota,  etc.  R.  Co.,  39 
v.  Denver,  etc.  R.  Co.,  Id.  635  [ca-  Minn.  523,  41  N.  W.  104  [same], 
boose  car] ;  Chicago,  etc.  R.  Co.  v.  The  ends  of  freight  cars  should  be 
Jackson,  55  111.  492;  Toledo,  ©to.  R.  furnished  with  such  handles,  lad- 
Co.  V.  Ingraham,  77  Id.  309;  Siela  ders,  or  safeguards  as  are  in  com- 
V.  Hannibal,  etc.  R.  Co.,  82  Mo.  mon,  ordinary  use  (Dooner  v.  Dela- 
[Law  of  Neg.    Vol.  1  —  32] 
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car-buffers,^"^  brakes/""  couplings,^^"  railroad   tracks,"^ 


ware,  etc.  Canal  Co.,  164  Pa.  St.  17, 
30  Atl.  269';  Settle  v.  St.  Louis,  etc. 
E.  Co.,  127  Mo.  336,  30  S.  W.  125 
[bent  handle] ) .  No  sajid-box  on  trol- 
ley oar  (Van  Dyke  v.  Atlantic'  Ave. 
R.  Co.,  67  Fed.  296 ) .  Where  a  brake- 
man  was  injured  by  falling  from 
some  machinery  loaded  in  an  open 
car  over  which  he  had  to  pass,  held, 
that  the  jurj'  were  justified  in  find- 


ing that  the  company  was  negligent 
in  not  providing  foot-boards  over  the 
car  (Hosic  v.  Chicago,  etc.  R.  Co.,  75 
la.  683,  37  N.  W.  963).  Oars 
(Chamberlain  v.  Southern  Ry.  Co., 
48  So.  Ala.  703  (1900);  Hegman  v. 
Jersey  City,  etc.  Ey.  Co.,  71  Atl. 
1123  (1909)  ;  St.  Louis,  etc.  Ry.  Co. 
V.  York,  92  Ark.  554,  123  S.  W.  376 
(190-9). 


whistle  on  locomotive] ;  Stevenson 
V.  Jewett,  16  Hun,  210  [broken  stay- 
bolts  and  corroded  outside  sheet  of 
boiler] ;  Outchfield  V.  Richmond, 
etc.  R.  Co.,  76  N.  C.  320  [defective 
locomotive  and  road-bed].  Where  a, 
fireman  was  injured  by  explosion  of 
a  boiler,  the  dangerous  condition  of 
which  had  often  been  reported  to  the 
master,  the  master  was  held  liable 
(Keegan  v.  Western  R.  Co.,  8  N.  Y. 
175 ;  s.  p.,  Cayzer  v.  Taylor,  10  Gray, 
274;  Bean  v.  Oceanic  Steam  Nav. 
Co.,  24  Fed.  124).  In  a  similar  case, 
employer  was  not  excused  by  the 
facts  that  there  was  no  personal  neg- 
ligence on  his  part,  that  proper 
instructions     had     been     given     for 


thorough  repair,  and  that  the  fault 
lay  with  mechanics  directed  to  make 
the  repairs  (Fuller  v.  Jewett,  80 
N.  Y.  46 ) .  Locomotives  ( Barschow 
V.  Lake  Shore,  etc.  Ry.  Co.,  147 
Mich.  226,  110  N.  W.  1067  (1907); 
Jones  V.  Yazoo,  etc.  Ry.  Co.,  43  So. 
(Miss.)  813  (1907);  El  Paso,  etc. 
Ey.  Co.  V.  Foth,  lOO  S.  W.  (Tex. 
App.)  171,  105  S.  W.  (Sup.  Ct.)  322 
( 1907 )  ;  Crow  v.  Northern  Pac.  Ry. 
Co.,  88  Pac.  (Wash.)  1022  (1907); 
Mo.,  etc.  Ry.  Co.  v.  Wise,  106  S.  W. 
(Tex.  App.)  465,  109  S.  W.  (Sup. 
Ct.)  112  (1908)  ;  Bisaell  v.  Greenleaf, 
etc.  Co.,  152  N.  C.  123,  67  S.  E.  259 
(1910i). 


""*  Cowles  V.  Richmond,  etc.  R.  Co., 
84  N.  C.  309;  Ellis  v.  N.  Y.,  Lake 
Erie,  etc.  R.  Co.,  95  N.  Y.  546. 

^™  Baltimore,  etc.  R.  Co.  v.  Mackey, 
157  U.  S.  72,  15  S.  Ct.  491;  Lilly  v. 
N.  Y.  Central  R.  Co.,  107  N.  Y.  566, 
14  N.  E.  503;  Chicago,  etc.  R.  Co.  v. 
Taylor,  69  111.  461 ;  Johnson  v.  Rich- 


mond, etc.  R.  Co.,  81  N.  C.  453; 
Henry  v.  Wabash  W.  R.  Co.,  100 
Mo.  488,  19  S.  W.  239;  Prosser  v. 
Montana  Cent.  R.  Co.,  17  Mont.  372, 
43  Pac.  81   [brake-staff  bent]. 

™Gravelle  v.  Minneapolis,  etc.  R. 
Co.,  11  Fed.  569;  Toledo,  etc.  R.  Co. 
v.  Fredericks,  71  111.  294.    Defective 


^^  Fredenburg  v.  Northern  Central  27  [tracks  too  close  to  each  other]  ; 
R.  Co.,  114  N.  Y.  582,  21  N.  E.  1049  Killian  v.  Augusta,  etc.  R.  Co.,  78 
[trench    in   track    where    cars    were    Ga.  749,.  3  S.  E.  621  [track]  ;  Brooke 

V.   Chicago,  etc.   R.   Co.,   81   la.   504, 
47    N.     W.    74     [defective     track]  ; 


coupled  in  dark]  ;   Pennsylvania  Co. 
V.  McCormack,  131  Ind.  250,  30  N.  E. 
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drawheads    or    drawbars     (Lucco    v.  crooked  links  suitable  to  the  coupling 

N.  Y.  Central  R.  Co.,  87  Hun,  612,  of  such  cars,  it  was  in  fault   (Ben- 

34  N.  Y.  Supp.  277;  Bowers  v.  Con-  nett   v.   Greenwich,   etc.   E.    Co.,   84 

necticut    River    R.    Co.,    162    Mass.  Hun,  216,  32  N.  Y.  Supp.  457;  s.  p., 

312,   38   N.   E.   508;    Rodney  v.   St.  Denver,  etc.   R.   Co.   v.   Simpson,   16 

Louis,    etc.    R.    Co.,    127    Mo.    676,  Colo.   55,   26   Pac.   339).     Couplings 

28   S.   W.   887).     Where   a   railroad  United    States    v.    Nevada,    etc.    Ry. 

uses  cars  with  drawheads  of  diflfer-  Co.,  167  Fed.  696    ( 190-8 )  ;   Siegel  v. 

ent  heights,  it  is  a  question  for  the  New   York,    etc.    Ry.    Co.,    178    Fed. 

jury  whether,   in   failing  to  furnish  873    (1910). 


Knapp  V.  Sioux  City  R.  Co.,  65  la.  switch  tracks  so  as  to  prevent  his 
91 ;  Meloy  v.  Chicago,  etc.  R.  Co.,  foot  being  caught  between  the  ties 
77  Id.  743,  42  N.  W.  503  [civil  en-  (Finnell  v.  Delaware,  etc.  R.  Co., 
gineer  recovered  for  defects  in  new  129  N.  Y.  669,  29  N.  E.  825;  s.  p., 
track  he  was  laying] ;  St.  Louis,  etc.  Rosenbaum  v.  St.  Paul  &  D.  R.  Co., 
R.  Co.  V.  Robbins,  57  Ark.  377,  21  38  Minn.  173,  36  N.  W.  447).  Com- 
S.  W.  886;  Swadley  v.  Missouri  Pac.  panies  have  been  held  responsible  to 
R.  Co.,  118  Mo.  268,  24  S.  W.  140;  servants  for  tracks  insecurely  fast- 
Burdick  v.  Missouri  Pac.  R.  Co.,  ened  (Suter  v.  Park,  etc.  Lumber 
123  Mo.  221,  27  S.  W.  453  [road-  Co.,  90  Wis.  118,  62  N.  W.  927); 
bed] ;  Sadowski  v.  Michigan  Car  Co.,  railroad  switches  left  unfastened 
84  Mich.  lOO,  47  N.  W.  598  [ditch  without  lock  (Birmingham  R.  Co.  v. 
across  track] ;  s.  p.,  Gulf,  etc.  R.  Allen,  99  Ala.  359,  13  So.  8 )  ;  sand 
Co.  V.  Redeker,  67  Tex.  181,  2  S.  W.  washed  on  the  tracks  by  heavy  rain, 
513;  Madden  v.  Minneapolis,  etc.  R.  an  hour  before  the  accident  (Kansas 
Co.,  32  Minn.  303,  20  N.  W.  317  City,  etc.  R.  Co.  v.  Kirksey,  60  Fed. 
[defective  road-bed];  Brickman  v.  909',  9  C.  C.  A.  321);  old  accumula- 
South  Car.  E.  Co.,  8  S.  C.  173  [de-  tion  of  snow  on  tracks,  provided  in- 
fective trestle  over  culvert].  So  as  jury  was  caused  thereby  (see  Mc- 
to  lack  of  drains  to  carry  off  water  Clamey  v.  Chicago,  etc.  R.  Co.,  80 
( Stoher  v.  St.  Louis,  etc.  R.  Co.,  106  Wis.  277,  49  N.  W.  963 ) ;  but  com- 
Mo.,  192,  16  S.  W.  591  [track  sink-  pare,  as  to  similar  accumulations  of 
ing  under  flood] ;  Balhoff  v.  Mich,  coal  or  coke,  Cincinnati,  etc.  R.  Co. 
Cent.  R.  Co.,  106  Mich.  606,  65  N.  W.  v.  Mealer,  6  U.  S.  App.  86,  50  Fed. 
592  [ice  on  track] ;  McPherson  v.  St.  725,  1  C.  C.  A.  633.  Whether  a  rail- 
Louis,  etc.  R.  Co.,  97  Mo.  253,  10  road  company,  in  removing  snow 
S.  W.  846).  Where  a  railroad  com-  from  the  track,  by  piling  it  within  a 
pany  erects  a  cattle  guard  at  a  point  few  feet  of  the  track,  acted  with 
which  its  employees  are  constantly  ordinary  care  for  the  safety  of  em- 
compelled  to  cross  in  switching  cars,  ployees,  is  a  question  for  the  jury 
the  guard  must  be  made  reasonably  (Lawson  v.  Truesdale,  60  Minn.  410, 
safe  for  that  purpose;  it  is  not  62  N.  W.  546).  For  insufficiency  of 
enough  that  it  be  made  sufficient  and  evidence  in  an  icy  track  case,  see 
safe  to  turn  stock  ( Ford  v.  Chicago,  Orttel  v.  Chicago,  etc.  R.  Co.,  89  Wis. 
etc.  R.  Co.,  91  la.  179,  59  N.  W.  5).  127,  61  N.  W.  289;  Texas,  etc.  E.  Co. 
A  railroad  company  owes  no  duty  v.  Johnson,  76  Tex.  421,  13  S.  W. 
to  a  brakeman  to  ballast  storage  or  463     [defective    spring    in    switch]. 
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machinery,"^  and  elevators,^'^  of  which  the   master  was 

The  court  properly  charged  that,  if  698,   9S   Pac.   682    (1908);    Chicago, 

defendant's  roadbed  and  track  were  etc.  Ry.  Co.  v.  Dinius,  170  Ind.  222, 

not   in   a   reasonably   safe   condition  84  N.  E.  9   ( 190'8 )  ;   Gordan  v.  Chi- 

for  the  passage  of  trains  at  the  place  cago,  etc.  Ry.  Co.,  123  N.  W.    ( la. ) 

of  the  accident  on  account  of  rotten  762    (l&Ofl). 

ties,  or  failure  to  properly  ballast  the  '^  Wilson  v.  Willimantic  Co.,  50 
roadbed,  or  on  account  of  the  inside  Conn.  433  [shafting];  Atchison,  etc. 
rail  of  the  curve  being  higher  than  R.  Co.  v.  McKee,  37  Kans.  592,  15 
the  outside  rail ;  and  defendant  knew,  Pac.  484 ;  O'Donnell  v.  East  River 
or  by  the  exercise  of  ordinary  care  Gas  Co.,  91  Hun,  184,  36  N.  Y.  Supp. 
might  have  known,  of  the  condi-  288  [pipe  not  cleaned]  ;  Quaid  v. 
tion  of  the  ties,  roadbed  and  track  Cornwall,  13  Bush,  601  [defective 
before  the  accident;  and  if  defend-  machinery  in  factory,  putting  out 
ant  provided  for  use  in  the  train  a  employee's  eye] ;  McGatrick  v. 
caboose  with  a  defective  brake,  and  Wason,  4  Ohio  St.  566;  Schall  v. 
placed  in  the  train  a  car  so  heavily  Cole,  107  Pa.  St.  1  [wooden  rim  at- 
loaded  that  it  would  not  adjust  itself  tached  to  iron  pulley,  in  order  to  in- 
to the  track  in  passing  over  the  crease  velocity  of  planing  machine], 
same;  and  by  reason  of  any  or  all  of  Master  is  not  responsible  for  an  in- 
these  conditions,  if  they  were  found  jury  to  an  employee  arising  from 
to  exist,  plaintiff  was  injured  with-  defects  in  machinery,  if  the  proxi- 
out  his  fault,  defendant  was  liable  mate  cause  of  the  injury  is  oareless- 
(Gorham  v.  Kansas  City,  etc.  R.  Co.,  ness  of  the  engineer  in  managing 
113  Mo.  40«,  20  S.  W.  1060).  En-  the  defective  machine;  the  engineer 
gineer  does  not  assume  risks  caused  and .  injured  employee  being  fellow 
by  faulty  construction  and  mainte-  servants  (Philadelphia  Iron,  etc. 
nance  of  the  roadbed  and  track,  even  Co.  v.  Davis,  111  Pa.  St.  397,  4  Atl. 
though  liability  to  accidents  thereby  513).  Machinery  (Hertel  v.  Safety 
was  increased  because  the  road  was  Folding  Bed  Co.,  149'  Mich.  223,  112 
built  in  proximity  to  mountain  N.  W.  712  (1907)  ;  Kane  v.  Babcock, 
ranges  (Union  Pac.  R.  Co.  v.  O'Brien,  67  Atl.  (N.  J.)  1014  (1907);  Whit- 
4  U.  S.  App.  221,  1  C.  C.  A.  354,  49  worth  v.  South,  etc.  Co.,  121  La.  894, 
Fed.  538,  aff'd,  161  U.  S.  451).  Rail-  46  So.  912  (190,8)  ;  St.  Jean  v.  Lip- 
road  tracks  and  roadbeds  (Bookman  pitt  Wollen  Co.,  69  Atl.  (R.  I.)  604 
V.  Shipper,  etc.  Co.,  152  Fed.  686,  (1908);  P.  E.  Schow  &  Bros.  v.  Mc- 
81  C.  C.  A.  612  (1907);  Tillson  v.  Closkey,  109  S.  W.  (Tex.  App.)  386, 
Maine  Cent.  Ry.  Co.,  102  Me.  463,  113  S.  W.  (Sup.  Ct.)  739  (1908). 
67  Atl.  407  ( 1907 )  ;  Cincinnati,  etc.  ^  Stringham  v.  Stewart,  lOO  N.  Y. 
Ry.  Co.  V.  Zachary's  Admr.,  32  Ky.  516,  3  N.  E.  575;  Corcoran  v.  Hol- 
L.  Rep.  678,  106  S.  W.  842  (1908);  brook,  59  N.  Y.  517;  Wise  v.  Acker- 
Hach  v.  St.  Louis,  etc.  Ry.  Co.,  208  man,  76  Md.  375,  25  Atl.  424;  Mc- 
Miss.  581,  106  S.  W.  525  (1907);  Gonigle  v.  Kane,  20  Colo.  292,  38 
Southern  Ry.  Co.  v.  Newton's  Admr.,  Pac.  367 ;  Thompson  v.  Johnston  Co., 
60  S.  E.  (Va.)  625  (1908);  St.  86  Wis.  576,  57  N.  W.  298.  Ele- 
Louis,  etc.  Ry.  Co.  v.  Mangan,  112  vators  (Gobeil  v.  Ponemah  Mills,  69 
S.  W.  (Ark.)  168  (1908);  Barrow  Atl.  (R.  L)  684  (1908);  Kentucky 
V.  B.  R.  Lewis  Lbr.  Co.,   14  Idaho,  Wagon   Mfg.    Co.   v.    Duganics,    113 


501 


LIABILITY   OF    MASTEES    TO    SERVANTS. 


[§  197 


aware  or  which  he  could  have  ascertained  by  careful  in- 
spection, even  though  he  did  not  know  of  them.  And  the 
master  has  been  absolved  from  liability,  where  the  only 
ground  of  complaint  was  that  appliances  were  furnished 
which  required  special  care  and  skill  for  their  use,  as,  for 
example,  cars  with  ' '  double  deadwoods, ' '  though  received 
on  a  line  where  they  were  not  already  in  use.^"  Until  re- 
cently, the  use  of  unblocked  frogs  was  not  regarded  as 
sufficient  evidence  of  neghgence  to  go  to  a  jury  without  af- 
firmative proof  that  blocking  was  necessary  to  safety  and 
had  come  into  general  use  among  careful  employers,^^^  and 
that  blocking  would  not  increase  the  danger  to  servants, 
rather  than  diminish  it.^^*  Whether  this  rule  is  fully  main- 
tained or  not,  in  view  of  the  widely  extended  use  of  blocked 
frogs,  yet  the  use  of  such  frogs  cannot  be  required,  where 
the  evidence  leaves  these  questions  in  doubt."^  Masters 
have  been  held  responsible  for  allowing  dangerous  ac- 
cumulations of  ashes,  snow  or  ice  on  places  where  ser- 
vants had  to  work."* 


S.  W.  (Ky.)  128  (190i8);  Cunning- 
ham V.  Frey,  225  Pa.  456,  74  Atl. 
345    (1909). 

^*  Kohn  V.  McNulta,  147  U.  S.  238, 
13  S.  Ct.  298;  Northern  Pac.  R.  Co. 
V.  Blake,  11  C.  C.  A.  93,  63  Fed.  45; 
Michigan  Cent.  R.  Co.  v.  Smithson, 
45  Mich.  212;  Baldwin  v.  Chicago, 
etc.  R.  Co.,  50  la.  680. 

""^  McGinnis  v.  Canada  Br.  Co.,  49 
Mich.  466,  13  N.  W.  819;  Missouri 
Pac.  R.  Co.  V.  Lewis,  24  Neb.  848, 
40  N.  W.  401;  Chicago,  etc.  R.  Co. 
V.  Lonergan,  118  111.  41,  7  N.  E.  55 
[three  judges  dissenting]. 

^"McGinnis  v.  Canada  Br.  Co., 
supra.  Unblocked  switches,  if  negli- 
gent, is  so  obvious  a  defect  that  em- 
ployee whose  work  requires  him  to 
use  the  track  cannot  recover  for  in- 
jury so  caused,  in  the  absence  of 
statutory  requirement  ( Choctaw,  etc. 
Ry.    Oo.    V.    Thompson,    100    S.    W. 


(Ark.)  83  (1907) ;  York  v.  St.  Louis, 
etc.  Ry.  Co.,  86  Ark.  244,  110  S.  W. 
803  (190i8);  Donegan  v.  Ry.  Co., 
165  Fed.  869,  91  C.  C.  A.  555 
(190©);  Clegg  v.  Ry.  Co.,  10  Ont. 
709. 

'"'Southern  Pac.  R.  Co.  v.  Seley, 
152  U.  S.  145,  14  S.  Ct.  530,  rev'g 
Seley  v.  Southern  Pac.  R.  Co.,  6 
Utah,  319,  23  Pac.  751;  s.  p.,  Spencer 
v.  N.  Y.  Central  R.  Co.,  67  Hun,  196, 

22  N.  Y.  Supp.  lOO;  but  see  contra, 
Lake  Erie,  etc.  R.  Co.  v.  Craig,  19 
C.  C.  A.  631,  73  Fed.  642;  Meek  v. 
N.  Y.  Central  R.  Co.,  69  Hun,  488, 

23  N.  Y.  Supp.  420. 

'^Thus,  servants  have  been  al- 
lowed to  recover  for  corrosion  of 
iron  roof  from  accumulation  of 
ashes  and  dirt  from  defendant's  fur- 
nace (Engstrom  v.  Ashland  Iron  Co., 
87  Wis.  166,  58  N.  W.  241)  ;  fall  of 
a  shed,  from  accumulation  of  snow. 


§    198]  LIABILITY    OP    MASTERS    TO    SERVANTS.  502 

§  198.  Low  bridges.  —  Owing  to  the  hasty  and  careless 
manner  in  which  most  railroads  in  America  are  originally 
constructed,  bridges  are  very  generally  built  over  rail- 
roads at  as  little  height  as  can  possibly  be  managed,  in 
order  to  save  the  cost  of  lowering  the  track  or  of  grad- 
ually raising  the  highway  at  each  end  of  the  bridge. 
Still  worse,  the  roofs  of  bridges  are  made  low  to  save  a 
few  dollars,  in  timber  or  metal.  These  bridges  remain 
imaltered,  while  the  height  of  freight  cars  is  steadily  in- 
creased, in  order  to  make  each  car  available  for  more 
freight.  For  the  sake  of  avoiding  the  expense  of  a  better 
brake  system,  the  old  method  of  brakes  on  the  top  of  the 
cars  is  continued;  and  a  small  number  of  brakemen  are 
employed  upon  such  trains,  who  are  necessarily  required 
to  be  upon  the  roofs  of  the  cars  while  in  motion.  Thus  it 
has  come  to  be  an  ordinary  occurrence,  even  upon  some 
of  the  best  railroads,  for  bridges,  over  the  track,  or  the 
covers  of  bridges,  to  be  so  low  that  no  freight  brakeman 
can  pass  under  them,  while  in  the  discharge  of  his  regular 
duties,  without  imminent  peril  to  his  life.  He  must  stoop 
or  be  killed.  The  maintenance  of  such  bridges,  or  similar 
overhead  obstructions,  has  been  repeatedly  adjudged  to 
be  ample  ground  for  a  verdict  of  negligence,"^  and  in 

etc.  (Johnson  v.  First  Nat.  Bank,  79  145,  17  N.  E.  584;  Pennsylvania  Co. 

Wis.   414,   48   N.   W.   712)  ;    an   icy  v.  Sears,   136  Ind.  460',  34  N.  E.   15 

path   (Murray  v.  Knight,  156  Mass.  [passing  at  night];   Chicago,  etc.  E. 

518,  31  N.  E.  646)  ;  icy  stairs   (Ma-  Co.  v.  Johnson,  116  III.  206,  4  N.  E. 

honey   v.    Dore,    155    Mass.    513,    30  381).     The  maintenance  of  a  bridge 

N.  E.  366).  over  a  railroad  track   so  low  as  to 

'^  A  railroad  company  which  know-  make    it    unsafe    for    brakemen    is 

ingly   maintains    a  bridge   over   the  prima    facie    negligence     (Atchison, 

tracks  so  low  that  brakemen  cannot,  etc.  R.  Co.  v.  Rowan,  55  Kans.  270, 

with  reasonable  safety,  perform  their  30  Pac.  lOdO;   St.  Louis,  etc.  R.  Co. 

duty  on  top  of  the  cars,  is  liable  to  v.  Irwin,  37  Kans.  701,  16  Pac.  146). 

a  brakeman  who,  having  no  knowl-  The    law    only    requires    that    such 

edge  of   its   dangerous   character,   is  bridges  shall  be  of  such  height  that 

struck   by   the   bridge   while    in  the  the    employees     can    perform    their 

performance    of    such    duty     (Balti-  duties  with  reasonable  safety  (Cleve- 

more,  etc.  R.  Co.  v.  Rowan,  104  Ind.  land,  etc.  R.  Co.  v.  Walter,  147  111. 

88,  3  N.  E.  627;   Louisville,  etc.  R.  60>  35  N.  E.  529;  Texas,  etc.  R.  Co. 

Co.  V.  Wright,  115  Ind.  378,  16  N.  E.  v.  Moore,   8  Tex.   Civ.  App.  289,  27 
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some  cases,  gross  negligence,^^".  although  in  two  courts  it 
has  been  held  that  their  existence  may  be  justified  by 
public  convenience  for  highways  and  other  excuses,  which , 
all  resolve  themselves  into  one  —  proper  bridges  might 
cost  too  much!  ^^^  The  maintenance  of  bridges  or  roads 
loss  than  seven  feet  clear  of  the  cars,  on  railroads 
operated  by  brakemen  who  are  peremptorily  required  to 
walk  along  the  roofs  of  those  cars,  is  in  itself  a  crime, 
and  ought  to  be  punished  as  such.^^^  It  is  not  an  act  of 
mere  negligence ;  it  is  a  willful  wrong.  We  do  not  over- 
look the  dijGflculties  arising  from  the  necessity  for  numer- 
ous bridges  and  the  great  cost  of  making  them  as  high 
as  they  should  be.  But  these  difficulties  form  no  excuse 
for  such  reckless  disregard  for  human  life.  The  bridges 
or  roofs  should  be  raised ;  or  the  cars  should  be  lowered ; 
or  a  new  system  of  brakes  should  be  introduced.  Of 
course,  these  criticisms  apply  only  to  cases  in  which  rail- 
road servants  are  required  by  their  duties  to  be  on  the 
roofs  of  moving  cars.  Where  no  such  duty  exists,  a  rail- 
road may,  with  perfect  propriety,  be  covered  with  bridges 
not  more  than  a  few  inches  above  the  cars.^^^ 

S.  W.  962).     Louisville,  etc.  Ry.  Co.  Whether   a,   railway  company  which 

V.  Hall,   87  Ala.   708,  6   So.  277,   13  persists    in    maintaining    for    many 

Am.  St.  Rep.  84,  4  L.  R.  A.  710,  91  years  a  bridge  over  its  tracks  so  low 

Ala.  112,  8  So.  371,  24  Am.  St.  Rep.  as    to    be    dangerous    to    brakemen 

863;      Cleveland,     etc.     Ry.     Co.     v.  standing  on  top  of  cars,  is  guilty  of 

Walter,    147   111.   60,   35   N.   E.   529',  gross   negligence,    is    a   question   for 

aff'g  45  111.  App.  642  (1898);  Hardy  the   judy    (Atchison,   etc.   R.    Co.   v. 

V.  Boston,  etc.  Ry.  Co.,  63  N.  H.  523,  Love,     57     Kans.    36,    45    Pac.    59). 

41   Atl.   179    (1897);   Gulf,  etc.  Ry.  Contra,    Louisville,    etc.    R.    Co.    v. 

Co.   V.   Knox,   25   Tex.   App.   450i,   61  Banks,  104  Ala.  506,  16  So.  547  [not 

S.   W.    969     (1901);    Baltimore,   etc.  willful  or  wanton  negligence]  ;  Louis- 

Ey.    Co.    V.    McOsker,    44    Ind.    App.  ville,  etc.  R.  Co.  v.  Hall,  87  Ala.  70i8,  6 

255,    88   N.    E.   950    ( 1900)  ;    Chesa-  So.  277. 

peake,  etc.  Ry.  Co.  v.  Rowsey's  ^  Louisville,  etc.  R.  Co.  v.  Hall,  87 
Admr.,  108  Va.  632,  62  S.  E.  363  Ala.  708,  6  So.  277;  Baylor  v.  Dela- 
(1908)  ;  Daily  v.  New  York,  etc.  Ry.  ware,  etc.  E.  Co.,  40  N.  J.  Law,  23. 
Co.,  167  Fed.  592,  (190*);  West  v.  ^^  In  Canada,  the  erection  or  main- 
Chicago,  etc.  Ry.  Co.,  179  Fed.  801,  tenance  of  such  bridges  is  strictly 
10'3  C.  C.  A.  293   (1910).  prohibited     (Railway    Consolidation 

22'' Cincinnati,  etc.  R.  Co.  v.  Samp-  Act,  1879). 

son,     97     Ky.     65,     30     S.     W.     12.  '"In    Gibson   v.    Erie    R.    Co.,    63 
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§  198a.  Low  bridges;  contributory  fault.  —  The  main 
difficulty  in  low  bridge  cases  arises  on  the  questions  of 
assumed  risk  and  contributory  negligence.  All  agree 
that  a  servant  who,  vsdth  full  knowledge  of  the  existence 
of  such  an  obstruction,  refuses  to  stoop,  or  who,  knowing 
that  he  is  so  near  to  it  that  he  ought  to  look  out  for  it, 
recklessly  takes  his  chances  without  looking,  is  guilty  of 
contributory  negligence,  barring  his  recovery.^"  But  in 
Pennsylvania,  Vermont  and  Iowa,  the  courts  have  held 
that,  by  remaining  in  the  service,  with  knowledge  of  the 
existence  of  such  bridges,  servants  assume  all  the  risks 
tliereof ;  ^^^  while  in  Maryland,  Virginia,  Alabama,  Mis- 
souri, and  the  lower  courts  of  New  Jersey,  it  has  been 
held  that  a  servant,  who  knows  in  a  general  way  of  the 
existence  of  such  dangerous  bridges,  cannot  recover  for 
injuries  suffered  from  collision  with  them,  when  neces- 
sarily exposed  thereto  by  the  discharge  of  his  duties,  and 
even  when  acting  in  such  haste  that  he  did  not  have  time 
to  make  his  usual  calculation  of  the  precise  number  of 

N.  Y.  449,  rev'g  s.  c,  5  Hun,  31,  the  cinnati,  etc.   R.   Co.  v.   Sampson,   65 

injured     party     was     a     conductor,  Ky.    97,    30    S.    W.    12,    where    the 

whose  duties  did  not  call  him  to  ex-  company  was  held  liable;  and  Derby 

pose   himself   to  such   risks;    at   all  v.  Kentucky  R.  Co.   [Ky.],  4  S.  W. 

events,  the  court  so  assumed.     More-  303,   where   it  was   held   not   liable, 

over,    the    obstruction    was    not    a  because     the      bridges      were      high 

bridge,  but  a  station  roof  projecting,  enough   to    admit    all    its   own   cars 

So  in  Pittsburgh,  etc.  R.  Co.  v.  Sent-  safely,  and  the  injured  person  know- 

meyer,   92   Pt.   St.   276,  the   injured  ingly  took   a  higher  foreign  ear  in 

brakeman   was   not   called    by    any  the  train. 

duty  to  be  on  the  roof  of  the  car.  ^^°In  Carbine  v.  Bennington,  etc. 
Where  the  lessor  railroad  company  R.  Co.,  61  Vt.  348,  17  Atl.  49'1; 
constructs  its  bridges  of  sufficient  Brossman  v.  Lehigh  Val.  R.  Co.,  113 
height  to  permit  the  operation  of  Pa.  St.  490,  6  Atl.  226;  and  Wells 
ordinary  cars  through  them,  but  the  v.  Burlington,  etc.  R.  Co.,  56  la.  520, 
lessee  company  receives  into  its  9  N.  W.  364,  it  was  held  that  brake- 
train  a  car  of  unusual  height,  failing  men,  by  simply  continuing  in  ser- 
to  give  notice  thereof .  to  its  em-  vice,  with  knowledge  of  such  bridges, 
ployees,  and  one  of  them  is  killed  on  and  without  complaint,  assumed  all 
that  account,  the  lessor  is  not  liable  the  risks  thereof.  To  same  effect, 
(Texas,  etc.  R.  Co.  v.  Moore  [Tex.  Goff  v.  Norfolk,  etc.  R.  Co.,  36  Fed. 
Civ.  App.],  27  S.  W.  962).  299. 
''^This  was  the  test  applied  in  Cin- 
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inches  "which  stood  between  him  and  death.^^^  Decisions 
more  shocking  to  the  moral  sense  are  scarcely  conceiv- 
able/" In  other  cases  contributory  negligence  has  been 
clearly  proved."^ 

§  199.  Low  bridge  cases  limited.  —  In  New  York, 
Georgia,  Indiana,  Illinois,  Kentucky,  Kansas  and  some 
of  the  Federal  courts,  it  is  held  that  a  railway  servant 
does  not  assume  all  risks  from  low  bridges  by  simply 
continuing  in  service  after  notice  of  their  existence,  but 
may  be  excused  by  a  jury  for  forgetting  the  existence  or 
proximity  of  a  low  bridge,  even  in  the  daytime  and  much 

™  Baylor  v.  Delaware,  etc.  K.  Co.,  etc.  Ry.  Co.,  179  Fed.  8&1,  103  C. 
40  N.  J.  Law,  23;  Baltimore,  etc.  R.  C.  A.  293  (1910),  (it  is  negligence 
Co.  V.  Strickler,  51  Md.  47;  Rains  to  maintain  a  bridge  so  low  that  it 
V.  St.  Louis,  etc.  R.  Co.,  71  Mo.  164;  could  not  be  avoided  by  reasonable 
Devitt  V.  Pacific,  etc.  R.  Co.,  50  Id.  care)  ;  Koller  v.  Chicago,  etc.  Ry. 
303;  Clark  v.  Richmond,  etc.  R.  Co.,  Co.,  129  N.  W.  (Minn.)  220  (1911). 
78  Va.  709;  reaffirmed  in  particu-  Railroad  company  is  not  liable  if 
larly  bad  case  (Chesapeake,  etc.  R.  bridge  is  safe  when  servant  is  care- 
Co.  V.  Hafner,  90  Va.  621,  19  S.  E.  ful  (Schlaff  v.  Louisville,  etc.  Ry. 
166),  where  the  brakeman  did  stoop,  Co.,  100  Ala.  377,  14  So.  106  (1893). 
but  mistakenly  believed  that  he  had  ^"In  Baltimore,  etc.  R.  Co.  v. 
stooped  long  enough,  and  raised  his  Rowan  ( 104  Ind.  88,  3  N.  E.  627 ) , 
head  too  soon.  Louisville,  etc.  Ry.  the  severe  language  of  Mr.  Beach 
Co.  V.  Cooley's  Admr.,  20  Ky.  L.  Rep.  (Contr.  Neg.,  §  363),  in  condemna- 
1372,  49'  S.  W.  339  (1899),  (negli-  tion  of  these  rulings,  is  quoted  with 
gence   to  maintain   a  bridge   so  low  approval. 

that  a  brakeman  standing  upon  the  "^  The  center  of  the  bridge  was 
top  of  the  car  cannot  pass  under  in  high  enough  to  allow  deceased  to 
safety)  ;  louisville,  etc.  Ry.  Co.  v.  stand  in  the  center  of  a  car  or  at 
Tucker,  23  Ky.  L.  Rep.  1926,  65  the  brakes,  but  it  sloped  on  the 
65  S.  W.  453  ( 1901 )  ;  Gusman  v.  sides,  so  as  to  be  but  two  or  three 
Caffery,  etc.  Ry.  Co.,  49  La.  Ann.  feet  above  the  outer  edges  of  the 
1264,  22  So.  742  (1897);  Gulf.  car.  Deceased  had  passed  under  the 
etc.  Ry.  Co.  v.  Knox,  25  Tex.  App.  bridge  almost  daily  for  four  months, 
450,  61  S.  W.  969  (1901)  ,  (low  and  the  accident  happened  at  mid- 
bridge,  not  protected  by  tell-tales  or  day.  His  proper  place  was  at  the 
whip  lashes,  is  negligence)  ;  White-  brakes  or  on  the  center  of  the  car, 
head  v.  Wisconsin,  etc.  Ry.  Co.,  103  but  at  the  time  of  the  accident  de- 
Minn.  13,  114  N.  W.  254,  114  N.  W.  ceased  was  sitting  on  the  edge  of 
467  (1907);  Harrison  v.  New  York,  the  car.  Held,  that  he  was  guilty 
etc.  Ry.  Co.,  127  App.  Div.  804,  111  of  contributory  negligence  (Schlaff 
N.  Y.  Supp.  812,  196  N.  Y.  86,  87  v.  Louisville,  etc.  E.  Co.,  100  Ala. 
N.  E.  802   (1909);  West  v.  Chicago,  377,  14  So.  106). 
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more  at  night/^"  It  is  conceded  in  Alabama  that  a  bridge 
so  low  that  brakemen  could  not  escape  danger  by  stoop- 
ing is  a  nuisance,^^"  and  that  different  rales  apply.  It  is 
also  conceded  in  New  Jersey,  that  contributory  negli- 
gence is  not  to  be  imputed,  as  matter  of  law,  where  a 
mere  beam  or  bar  of  a  bridge  proves  to  be  lower  than  a 
brakeman  has  reason  to  expect.^^^  Statutes  in  some 
States  (e.  g.,  New  York,  Massachusetts  and  Georgia)  re- 
quire "  tell-tales  "  to  be  placed  as  warnings  of  low 
bridges.^^^  Brakemen  have  a  right  to  assume  that  such 
' '  tell-tales  ' '  will  be  placed  and  kept  in  such  order  as  to 
give  timely  warning,  and  are  not  in  fault  for  relying 
thereon.^^^     But  if  they  know  that  a  particular  tell-tale 

°^A  brakeman  on  top  of  a  moving  construction,    and    all    the    obstruc- 

train,  with  his  face  towards  the  rear,  tions  there  may  be  along  the  line  of 

intent  on  the  discharge  of  his  duty  the  railway,  nor  that  he  should  neg- 

at  a  place  where  there  is  danger  that  lect  the  performance  of  his  duties  as 

the  train  may  break  in  two,  is  not,  a  brakeman   to   be   on  the   constant 

as   matter    of   law,   chargeable   with  lookout    for    such    obstructions    and 

contributory    negligence    because    he  defects,    which    may    be     d-angerous 

fails  to  take  notice  that  the  train  ia  (Chicago,    etc.    R.    Co.    v.    Johnson, 

approaching  a  low  bridge    (Wallace  116  111.  206,  4  N.  E.  381). 

V.   Central  Vermont  R.   Co.,   138  N.  '^'' Louisville,   etc.   R.   Co.   v.   Hall, 

Y.  302,  33  N.  E.   1069;   rev'g  s.  c,  87  Ala.  708,  6  So.  277,   13  Am.   St. 

63  Hun,  632,  and  overruling  all  the  Rep.  84,  4  L.  R.  A.  710,  91  Ala.  112, 

cases  usually  cited  from  New  York).  8  So.  371,  24  Am.  St.  Rep.  863.     So 

In  Williams  v.  Delaware,  etc.  R.  Co.  held,  Illinois  Cent.  R.  Co.  v.  Welch, 

(116  N.  Y.  628,  22  N.  E.  1117),  the  52  111.   183;   Chicago,  etc.  R.  Co.  v. 

plaintiff  proved  his   own  negligence  Gregory,    58   111;   272;    Chicago,   etc. 

and  gave  no  excuse  for  it.    Held,  by  R.  Co.  v.  Russell,  91  IlL  298. 

a    bare    majority,    nonsuit    proper.  ^'N.  Y.,  Susquehanna,  etc.  R.  Co. 

Doubted   in   Wallace  v.   Central   Vt.  v.  Marion,  57  N.  J.  Law,  94,  30  Atl. 

R.  Co.,  supra,.     The  question  of  con-  316. 

tributory  negligence  is  for  the  jury  "^'^N.  Y.,  Stat.   1884,  ch.  439,  §  2. 

(Stirk   V.   Central   Railroad   Co.,   79  A    railroad    company    whose    tracks 

Ga.  495,  5  S.  E.  106;  Atchison,  etc.  cross  those   of   another   company  by 

R.   Co.  V.   Rowan,  55  Kans.  270,   39  a    low    bridge    is    not    required    to 

Pac.   lOlO;   Northern  Pac.  R.  Co.  v.  maintain  tell-tales  to  warn  trainmen 

Mortenson,  63  Fed.  530,  II  C.  C.  A.  on    the    under    road    of    the    danger 

335;    Chicago,   etc.    R.    Co.    v.   Mat-  (Neff  v.   N.   Y.   Central   R.   Co.,   80 

thews,  48  111.  App.  361  [dark  night;  Hun,  394,  30  N.  Y.  Supp.  323). 

no  warning] ) .    The  law  does  not  re-  ™  The  fact  that  a  tell-taje  is  so 

quire  of  a  brakeman  that  he  should  near  a  bridge  that  a  brakeman,  fac- 

absolutely  know  all  of  the  defects  of  ing  the  rear  of  the  train,  after  pass- 
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is  out  of  order  they  must  use  due  care  to  watch  for  the 
bridge.^^* 

§  200.  [Omitted.] 

§  201.  Other  dangerous  projections.  —  The  projection 
of  buildings,^^'^  posts,^^"  cattle-guards,^"  tell-tales,^^^  and 
the  like,  over  a  railroad  track,  or  even  near  it,^^"  so  as  to 


ing  under  the  tell-tale  without  being 
touched  thereby,  could  not  see  it  in 
time  to  avoid  the  injury,  is  evidence 
of  negligence  sufficient  to  go  to  the 
jury,  since  the  statute  requires 
suitable  warning  signals  (Wallace  v. 
Central  Vermont  R.  Co.,  138  N.  Y. 
302,  33  N.  E.  1060;  Maher  v.  Boston 
&  A.  R.  Co.,  158  Mass.  36,  32  N.  E. 
950  [tell-tales  missing] ;  Savannah, 
etc.  R.  Co.  V.  Day,  91  Ga.  676,  17 
S.  E.  959  [tell-tale  out  of  order; 
broad  daylight] ) . 

■^Fitzgerald  v.  N.  Y.  Central  R. 
Co.,  59  Hun,  225,  12  N.  Y.  Supp. 
932.  The  principle  was,  however, 
wrongly  applied  in  that  case. 

"'  Flanders  v.  Chicago,  etc.  R.  Co., 
51  Minn.  193,  53  N.  W.  544  [section 
house]. 

='«  Texas,  etc.  E.  Co.  v.  Hohn,  1 
Tex.  Civ.  App.  36,  21  S.  W.  942 
[scaffold] ;  Nance  v.  Newport  News, 
etc.  R.  Ctt.  (Ky.),  17  S.  W.  570 
[projecting  beam] ;  Ft.  Worth,  etc. 
R.  Co.  V.  Graves  (Tex.  Civ.  App.), 
21  S.  W.  606  [supports  of  bridge] ; 
.Johnson  v.  St.  Paul,  etc.  R.  Co.,  43 
Minn.  53,  44  N.  W.  884  [signal  post 
four  feet  from  cars].  Contra,  Love- 
joy  V.  Boston,  etc.  R.  Co.,  125  Mass. 
79;  wrongly  decided.  The  distance 
between  a  signal  post  and  the  ladder 
on  the  outside  of  a  car  was  but  one 
foot.  A  brakeman  on  his  first  trip, 
did  not  know  that  there  were  erec- 
tions so  near,  and  was  not  informed 
of  the  danger.     They  were,  in  fact. 


exceptional.  Held,  that  the  danger 
was  not  obviously  incident  to  the 
employment  (Scanlon  v.  Boston  & 
A.  R.  Co.,  147  Mass.  484,  18  N.  E. 
209).  In  Hefrich  v.  Ogden  R.  Co.  (7 
Utah,  186,  26  Pac.  296),  the  plain- 
tiff's intestate  was  clearly  negligent. 

^'Murphy  v.  Wabash  R.  Co.,  115 
Mo.  Ill,  21  S.  W.  862  [danger  un- 
known]. The  fact  that  all  the  com- 
pany's  cattle-guard  fences  are  con- 
structed in  the  same  way  will  not 
warrant  the  court  in  disturbing  the 
jury's  findings  (Id.).  Where  a 
brake  was  so  defective  as  to  require 
reaching  beyond  the  line  of  the  cars, 
and  a  brakeman  was  struck,  while 
so  doing,  by  a  cattle-guard  of  which 
he  had  no  notice,  he  may  recover, 
though  he  had  assumed  the  risk  as 
to  the  brakes  (Missouri  Pac.  R.  Co. 
v.  Somers,  78  Tex.  439,  14  S.  W. 
779). 

^^A  "tell-tale,"  dangerous  for 
brakemen  upon  cars  of  a  great 
height,  which  have  come  into  use  for 
special  purposes,  is  not  a  risk  inci- 
dent to  a  brakeman's  employment 
(Darling  v.  N.  Y.,  Providence,  etc. 
R.  Co.,  17  R.  L  708,  24  Atl.  462). 

^'^  Wliere  it  is  customary  for  brake- 
men  in  the  performance  of  their 
duties  to  ascend  and  descend  cars  by 
side  ladders,  while  the  train  is  in 
motion,  the  company  is  bound  to 
maintain  its  roadway  free  from  pro- 
jections which  endanger  them  while 
so    doing    (Georgia    Pac.    R.    Co.    v. 
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be  dangerous  to  servants  in  the  performance  of  their 
duties,  is  usually  deemed  negligence ;  ^^""^  and  servants 

Davis,  92  Ala.  300,  9  So.  252).  side  Elev.  Co.  v.  Nesvig,  214  111.  463, 
Where  the  jury  found  that  "  the  73  N.  E.  749  ( 1905 )  ;  Mobile,  etc. 
shed  was  so  close  to  the  track  as  to  Ey.  Co.  v.  Vallowe,  124  111.  124,  73 
render  the  place  unnecessarily  dan-  N.  E.  416,  aff'g,  115  III.  App.  621 
gerous  to  employees  in  performing  (1905),  (post  to  support  coal  chute 
their  duties  at  that  place,"  company  necessarily  placed  dangerously  near 
held  liable  (Kelleher  v.  Milwaukee,  the  track  not  negligence  as  to  one 
etc.  R.  Co.,  80  Wis.  584,  50  N.  W.  duly  warned)  ;  Mallott  v.  Laufman, 
942).  Company  liable  for  a  switch-  89  111.  App.  178  (1900),  (permitting 
stand  so  near  its  track  that  an  arm  a  mail  crane  to  remain  out  of  order 
projecting  therefrom  was  only  seven  and  sag  dangerously  near  passing 
and  one-half  inches  from  the  gang-  train )  ;  New  York,  etc.  Ey.  Co.  v. 
way  step  of  a  passing  engine;  it  Ostman,  146  Ind.  452,  45  N.  E.  651 
being  shown  that  it  stood  consider-  (1896),  (maintenance  of  such  struc- 
ably  closer  to  the  track  than  other  tures  is  not  negligence  as  to  em- 
switch-stands  in  the  same  yard,  and  ployees,  unless  dangerous  to  those- 
was  never  used  ( Coif  v.  Chicago,  etc.  using  ordinary  care )  ;  Keist  v.  Chi- 
E.  Co.,  87  Wis.  273,  58  N.  W.  408).  cago,  etc.  Ey.  Co.,  110,  la.  32,  81 
=™a  Choctaw,  etc.  Ey.  Oo.  v.  Mc-  N.  W.  181  (1899),  (negligence  to 
Dade,  112  Fed.  888,  50'  C.  C.  A.  591,  maintain  stock  pens  so  near  passing- 
191  U.  S.  64,  48  L.  Ed.  96  (1908),  cars  as  to  endanger  safety  of  em- 
(iron  spout  to  water  tank  in  un-  ployees  using  ladders  at  the  side  of 
necessarily  dangerous  proximity  to  the  cars)  ;  Southern  Kans.  Ey.  Co. 
track);  Kenney  v.  Meddough,  118  v.  Michaels,  57  Kans.  474,  46  Pac. 
Fed.  209,  55  C.  C.  A.  115  (1902),  938  (1896),  (switch-stand);  Withee 
(no  duty  owing  to  fireman  to  place  v.  Somerset  Trac.  Co.,  98  Me.  61,. 
light  on  mail  crane)  ;  Wood  V.  Louis-  56  Atl.  204  (1908),  (inclining 
ville,  etc.  Ey.  Co.,  88  Fed.  44  (1896),  trolley  supporting  pole,  nearer  than 
( company  is  liable  for  placing  cattle-  the  average,  not  before  noticed  by 
guard  so  near  the  track  that  a  street  car  conductor  injured  thereby 
switchman  in  using  the  ladder  on  while  using  the  running  board  in 
the  side  of  the  car  will  come  in  eon-  collecting  fares)  ;  Pickesville,  etc.. 
tact  with  it)  ;  Denver,  etc.  Ey.  Co.  Ey.  Co.  v.  State,  88  Md.  563,  42  Atl. 
V.  Burohard,  35  Colo.  539,  86  Pac.  214  (1898),  (misplaced  wire  pole); 
749  (1906),  (placing  mail  crane  Feams  v.  New  York,  etc.  Ey.  Co., 
within  10  inches  of  passing  cab  of  186  Mass.  529,  72  N.  E.  68  (1904), 
locomotive  is  not  negligence  per  se)  ;  (if  erected  for  proper  purpoces,  at 
Chicago,  etc.  Ey.  Co.  v.  Stevens,  91  reasonable  distance  from  the  track 
111.  App.  171,  189  111.  226,  59  N.  E.  and  allowed  to  become  unsafe  by 
577  (1901),  (dangerous  proximity  neglect,  the  company  is  not  liable 
of  attachment  to  coal  chute)  ;  Illi-  for  injuries  thus  caused)  ;  Benthin 
nois  Term.  Ey.  Co.  v.  Thompson,  210  v.  New  York,  etc.  Ey.  Co.,  24  App. 
III.  226,  71  N.  E.  328,  aff'g,  112  111.  Div.  308,  48  N.  Y.  Supp.  503  (1897)^ 
App.  463  (1904),  (telegraph  pole  in  (allowing  telegraph  pole  to  be  placed 
yard  between  switch  tracks)  ;  South-  in   unnecessarily   dangerous   proxim- 
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are  not,  as  matter  of  law,  necessarily  charged  with  the 
assumption  of  all  risks  arising  therefrom,  merely  because 
they  have  notice  thereof.^^'*'  The  question,  within  the 
usual  hmits,  is  for  the  jury.  There  is  a  marked  differ- 
ence between  obstructions  not  removed  by  the  master 
and  those  made  by  him/"  And  a  clear  distinction  is  to 
be  drawn  between  bridges  and  similar  structures  over 
the  main  track,  placed  low  for  the  sake  of  mere  economy, 
and  coverings  over  side  tracks,  made  low  for  some  useful 
purpose,  which  could  not  be  answered  by  any  less  dan- 


ity  to  track )  ;  Galveston,  etc.  Ry.  Co. 
V.   Brown,   33   Tex.  App.  589,  77   S. 
W.    832    (1903),    (maintaining   post 
in   unnecessarily   dangerous   proxim- 
ity to  track)  ;  Morrisett  v.  Canadian, 
etc.  Ry.  Co.,  74  Vt.  232,  52  Atl.  520 
(1902),    (switch   so   near   the   track 
as  to  strike  one  using  ladder  on  the 
cars) ;    Chesapeake,   etc.   Ry.   Co.   v. 
Cowley,    166   Fed.  283,   92   C.   C.  A. 
201     (190S),    (maintaining   a   struc- 
ture  likely  to  strike   one   riding  on 
top  of  the  cars  is  negligence  per  se)  ; 
Baltimore,  etc.  Ry.  Co.  v.  Dickey,  87 
2Sr.    E.     (Ind.    App.)     1047     (1909), 
(maintaining   fences,   cattle   guards, 
•etc.,  at  station  grounds  where  there 
are     side     tracks    unnecessarily    in- 
creasing  the   danger   to   trainmen)  ; 
Harrison  v.  New  York,  etc.  Ry.  Co., 
127  App.  Div.  804,  111  N.  Y.  Supp. 
812,  modified,  195  N.  Y.  86,  87  N.  E. 
802     (1900),     (low    bridges    are    not 
made   illegal   by   Act  of   1884,   page 
515,  chapter  439)  ;  Smith  v.  Spokane, 
etc.  Ry.  Co.,  52  Wash.  350^  100'  Pa«. 
747    (1909);   Northern,  etc.  Ry.  Co. 
V.  Mansell,  138  Ala.  548,  36  So.  459 
(190i3);    Doj-le   v.    Toledo,   etc.    Ry. 
Co.,  127  Mich.  94,  86  N.  W.  524,  89 
Am.   L.  Eep.  456,  54  L.  R.   A.  461 
( 1901 ) ;     Bradley    v.    Central    Ver- 
mont Ry.  Co.,  196  Mass.  360',  82  N. 
E.  44   ( 1907 )  ;   Clay  v.  Chicago,  etc. 
Ey.  Co.,  104  Minn.  1,  115  N.  W.  949 


( 1908)  ;  Dailey  v.  New  York,  etc.  Ry. 
Co.,  167  Fed.  592  (1909)  ;  Wyckoflf  v. 
Pajaro  Valley,  etc.  Ry.  Co.,  103  Pac. 
(Cal.  App.)  llOOi  (1909);  Fort 
Worth,  etc.  Ry.  Co.  v.  Anderson, 
118  S.  W.  (Tex.  App.)  1113  (1909); 
Louisville,  etc.  Ry.  Co.  v.  Hahn's 
Admr.,  122  S.  W.  (Ky.)  142  (1909)  ; 
New  York,  etc.  Ry.  Co.  v.  Dailey, 
179  Fed.  289,  102  C.  C.  A.  660 
(19100  ;  Heilig  v.  Southern  Ry.  Co., 
152  N.  C.  469,  67  S.  E.  1009  (1910)  ; 
Siglin  v.  Chicago,  etc.  Ry.  Co.,  130 
N.  W.   (la.)   1057   (1911). 

^'h  Where  an  experienced  employee 
has  knowledge  or  notice  of  such  ob- 
structions he  has  been  very  generally 
held  to  have  assumed  the  risk 
(Nugent  V.  Brooklyn,  etc.  Ry.  Co., 
64  App.  Div.  351,  72  N.  Y.  Supp.  67; 
Ladd  V.  Brockton  St.  Ry.  Co.,  180 
Mass.  454,  62  N.  E.  730  ( 1901 )  ;  Mc- 
Leod  V.  New  York,  etc.  Ry.  Co.,  191 
Mass.  389,  77  N.  E.  715  (190'6)  ; 
Phelps  V.  Chicago,  etc.  Ry.  Co.,  122 
Mich.  171,  81  N.  W.  101   (1899). 

2M  Where  a  brakeman  knows  the 
danger  arising  from  a  tree  project- 
ing over  the  track,  which  though 
dangerous,  can  be  avoided  by  ordi- 
nary care,  if  he  continues  in  the  em- 
ployment without  protest  or  promise 
of  removal,  he  assumes  the  risk 
(Woodell  V.  West  Va.  Imp.  Co.,  38 
W.  Va.  23,  17  S.  E.  386). 
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gerous  structure.  Thus  the  spout  of  a  grain  elevator  or 
a  covering  to  protect  grain  from  rain  while  being  poured 
into  the  cars  would  stand  on  a  different  footing,  if  on  a 
side  track,  where  the  train  would  naturally  not  move  at 
full  speed,  and  where  the  exceptional  character  of  the 
work  would  notify  brakemen  of  peculiar  dangers.^"  And 
so  does  every  structure,  necessarily  near  the  track  or 
projecting  over  it,  such  as  a  crane."^ 


§  202.  Master's  duty  to  prescribe  and  enforce  rules.*  — 

A  master  who  employs  servants  in  a  dangerous  and  com- 
plicated business  is  personally  bound  to  prescribe  rules 
sufficient  for  its  orderly  and  safe  management,^*^  and  to 


^"  So  held,  as  to  a  brakeman  in- 
jured by  failing  to  "  think "  of  an 
awning  used  to  protect  grain,  neces- 
sarily low,  and  projecting  from  the 
side  of  an  elevator,  over  a  side  track, 
on  which  he  was  engaged  (Clark  v. 
St.  Paul,  etc.  E.  Co.,  28  Minn.  128). 

™  Sisco  v.  Lehigh,  etc.  R.  Co.,  145 
N.  Y.  296,  39  N.  E.  9i58;  Wolf  v. 
East  Tennessee,  etc.  E.  Co.,  88  Ga. 
210,  14  S.  E.  199;  s.  P.,  Fisk  v. 
Eitchburg  R.  Co.,  158  Mass.  238,  33 
N.  E.  510  [awning].  In  Scidmore  v. 
Milwaukee,  etc.  R.  Co.,  89  Wis.  188, 
61  N.  W.  765,  a  brakeman  injured  by 
a  post  necessarily  near  track  known 
to  him,  was  not  allowed  to  recover. 

*See  43  L.  R.  A.  306. 

=^  Slater  v.  Jewett,  85  N.  Y.  61; 
Besel  v.  N.  Y.  Central  E.  Co.,  70  Id. 
171;  Sheehan  v.  Same,  91  Id.  332; 
Dana  v.  Same,  92  Id.  639;  Luebke 
V.  Chicago,  etc.  E.  Co.,  59  Wis.  127; 
Ford  V.  Lake  Shore,  etc.  E.  Co., 
124  N.  Y.  493,  26  N.  E.  1101  [no  rule 
requiring  lumber  loaded  on  flat  cars 
to  be  secured] ;  Irvine  v.  Flint,  etc. 
E.  Co.,  89  Mich.  416,  50  N.  W.  10O8 
[loading  cars] ;  Byrnes  v.  N.  Y., 
Lake  Erie,  etc.  E.  Co.,  71  Hun,  200i, 
24  N.  Y.   Supp.   517    [loaded  cars] ; 


Lake  Shore  &  M.  S.  Ey.  Co.  v.  Mur- 
phy, 50  Ohio  St.  135.,  33  N.  E.  403 
[signals  for  approaching  trains]; 
Eeagan  v.  St.  Louis,  etc.  R.  Co.,  93 
Mo.  348,  6  S.  W.  371  [signals  for 
moving  cars] ;  Eedington  v.  N.  Y., 
Ontario  R.  Co.,  84  Hun,  231,  32  N. 
Y.  Supp.  535  [cars  standing  on 
grade] ;  Eastwood  v.  Retsof  Min. 
Co.,  86  Hun,  91,  34  N.  Y.  Supp.  196 
[dangerous  salt  bin] ;  Hartvig  v.  N. 
P.  Lumber  Co.,  19  Oreg.  522,  25  Pac. 
358  [lumber  chute] ;  International, 
etc.  E.  Co.  V.  Hall,  78  Tex.  657,  15 
S.  W.  108;  Hannibal,  etc.  E.  Co.  v. 
Fox,  31  Tex.  586;  Chamberlain  v. 
Southern  Ey.  Co.,  48  So.  (Ala.)  703 
(1909)  ;  Atlantic  Coast  Line  Ey.  Co. 
V.  Mallard,  54  Fla.  143,  44  So.  366 
(1907);  Austin  v.  Central  of 
Georgia  Ry.  Co.,  3  Ga.  App.  775,  61 
S.  E.  998  (1907);  Chesapeake,  etc. 
Ey.  Co.  V.  Barnes'  Admr.,  117  S.  W. 
(Ky.)  261  (1909);  Cristanelli  v. 
Saginaw  Min.  Co.,  154  Mich.  423, 
117  N.  W.  910  (1908);  Fitzgerald 
V.  International,  etc.  Co.,  104  Minn. 
138,  116  N.  W.  475  (1908);  Gaska. 
V.  American  Car,  etc.  Co.,  127  Mo. 
App.  169,  105  S.  W.  3  (1907); 
Yongue  v.   St.   Louis,   etc.   Ey.   Co., 
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keep  Ms  servants  informed  of  these  rules,  so  far  as  may 
be  needful  for  their  guidance.^"  Thus,  a  railroad  com- 
pany is  bound  to  regulate,  by  pubhshed  rules,  the  time 
and  manner  of  running  its  trains  so  as  to  avoid  collisions, 
and  to  enable  all  its  servants  to  know  when  a  train  may 
be  expected,  and  thus  to  avoid  danger.^^'     And  a  jury 


133   Mo.    App.    141,    112   S.   W.   985 

(1908);  Gorman  v.  Odell  Mfg.  Co., 
71  Atl.  (N.  H.)  215  (190.8);  Pelow 
V.  Oil  Well  Supply  Co.,  194  N.  Y. 
64,  86  N.  E.  812  (1909);  St.  Louis, 
etc.  Ey.  Co.  v.  Ames,  94  S.  W.  (Tex. 
App.)  1112  (1906);  Stone  v.  Union 
Pacific  Ry.  Co.,  100  Pac.  (Utah)  362 

(1909);  Davis'  Admr.  v.  Brooklyn, 
etc.    Ey.    Co.,    71    Atl.     (Vt.)     724 

(19019);  Jackson  v.  Wheeling,  etc. 
Ey.  Co.,  65  W.  Va.  415,  64  S.  E.  450 

( 1900 )  ;  Polaski  v.  Pittsburgh,  etc. 
Dock  Co.,  134  Wis.  259,  114  N.  W. 
437,  14  L.  E.  A.  (N.  S.)  952  (190S). 
^  Abel  V.  Delaware,  etc.  Canal  Co., 
103  N.  Y.  581,  9  N.  E.  325;  La  Croy 
V.  N.  Y.,  Lake  Erie,  etc.  E.  Co.,  57 
Hun,  67,  10  N.  Y.  Supp.  382;  Louis- 
ville, etc.  E.  Co.  V.  Berkey,  136  Ind. 
181,  35  N.  E.  3.  If  a  rule  has  been 
prescribed,  and  a  foreman  omits  to 
warn  a  work-man  under  him  of 
its  existence,  it  is  for  the  jury,  not 
the  court,  to  say  whether  the  master 
took  sufficient  precautions  (Avilla 
V.  Nash,  117  Mass.  318  [employee 
injured  while  on  goods  elevator] ; 
distinguishing  Durgin  v.  Munson,  9 
Allen,  396). 

™  Lewis  v.  Seifert,  116  Pa.  St. 
628,  11  Atl.  514;  Bradley  v.  N.  Y. 
Central,  etc.  R.  Co.,  62  N.  Y.  99 
[workmen  removing  snow  from 
tracks]  ;  Chicago,  etc.  E.  Co.  v. 
Taylor,  69  111.  461  [rules  for  mak- 
ing "  flying  switches  "] ;  Cooper  v. 
Central  R.  Co.,  44  Iowa,  134  [rules 
forbidding  excessive  speed  of  loco- 
motive running  backwards] ;  Haynes 


V.  East  Tennessee  R.  Co.,  3  Coldw. 
222.  See  Baltimore,  etc.  R.  Co.  v. 
Whittington,  30  Gratt.  80'5.  In  the 
railway  service,  the  distribution  of 
printed  copies  of  time  tables  and 
rules  among  the  employees  to  be 
afi'eoted  or  the  posting  of  them  at 
conspicuous  places  is  ordinarily 
sufficient  promulgation  of  general 
rules  and  regulations,  see  preceding 
note.  Galveston,  etc.  Ey.  Co.  v. 
Gormley,  91  Tex.  393,  43  S.  W.  897, 
66  Am.  St.  Eep.  849  (1897), 
( "  where  the  proof  shows  that  a  rail- 
way company  has  made  and  promul- 
gated rules  and  regulations  for  the 
government  of  its  employees,  it  is 
not  necessary  that  the  evidence 
should  show  that  the  employee 
claiming  to  have  been  injured  had 
knowledge  of  the  existence  of  such 
rule,  but  in  the  absence  of  proof  to 
the  contrary  he  will  be  presumed  to 
have  knowledge  of  the  rules  and 
regulations  established  by  the  com- 
pany " )  ;  Shenandoah  Valley  Ey.  Co. 
v.  Lucado,  86  Va.  390,  lOi  S.  E.  422 
(1889),  ("these  rules  were  in  force, 
and  had  been  for  several  years,  when 
the  accident  occurred,  although  they 
had  been  formally  promulgated  by 
the  receiver  after  his  appointment. 
They  are  printed  and  copies  of  them 
had  been  duly  furnished  to  section 
foreman.  *  *  *  The  deceased  had 
been  in  the  employ  of  the  company 
as  a  section  hand  for  many  months 
prior  to  the  accident,  and  the  pre- 
sumption is  that  he  was  acquainted 
with  the  rule  above  quoted.     At  all 
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may  find  that  it  ought  to  have  rules  to  protect  men  work- 
ing underneath  cars  from  the  starting  of  such  cars  with- 
out due  warning.^*"  The  master  is  also  bound  to  use 
ordinary  care  and  diligence  to  enforce  the  rules  which  he 
has  made,  and  disregard  of  such  rules,  with  his  acqui- 
escence or  neglect  to  enforce  them,  is  tantamount  to  a 
suspension  of  the  rules.^"    A  jury  has  no  general  right 

events,   the   fair  inference   from  the  Ark.   289,    15    S.    W.    831 ;    see    Chi- 

record    is    that    he    had    reasonable  cago,  etc.   R.   Co.  v.   Flynn,    154  111. 

opportunity    to    become    acquainted  448,  40  N.  E.   332;    Strong  v.  Iowa 

with  it,  which,  for  the  purposes  of  Cent.  R.  Co.,  04  Iowa,  380,  62  N.  W. 

the     present     case,     is     the     same  799;     White    v.    Louisville,    etc.    R. 

thing " )  ;    Morgan    v.    Hudson    Riv.,  Co.,  72  Miss.   12,   16   So.  248.     Rule 

etc.  Co.,  133  N.  Y.  670   ("even  if  it  against    uncoupling    cars    wliile    in 

could  be   shown,   after  the   accident,  motion,  habitually  disregarded,  with 

that  it  might  have  been  prevented  by  knowledge    of    those    whose    duty    it 

adopting  and  enforcing  some  suitable  was    to    enforce    it     (Cleveland,    etc. 

rule,  that  would  constitute  no  proper  Ry.   Co.  v.  Ullom,  20'  Ohio  Cir.   Ct. 

test  of  liability.    The  failure  to  adopt  Rep.  512  (1898)  ;  Galveston,  etc.  Ry. 

a  rule  is  not  proof  of  negligence,  un-  Co.    v.    Slinkard,    39    S.    W.     (Tex. 

less   it  appears   from  the  nature   of  App. )  961   (1897);  Wright  v.  South-- 

the  business  in  which  the  servant  is  ern  Pac.  Co.,   14  Utah,  383,  46  Pac. 

engaged  that  the  master,  in  the  exer-  374     (1896);    Tullis    v.    Lake    Erie, 

eise  of  reasonable  care,  should  have  etc.  Ry.  Co.,  105  Fed.  554,  44  C.  C. 

foreseen   and   anticipated  the   neces-  A.  597   ( 1901 )  ;  Huggins  v.  Southern 

sity  of   such   precautions");    Berri-  Ry.   Co.,    148   Ala.    153,   41    So.    856 

gan  v.  N.  Y.,  etc.  Ry.  Co.,  131  N.  Y.  (1906)  ;   Binion  v.  Georgia,  etc.  Ry. 

582,  30  N.  E.  .54   ("  it  is  not  reason-  Co.,     115    Ga.    330i,    41     S.    E.    646 

able   to   proceed   on  the   assumption  (1902);   Fluhrer  v.  Lake  Shore,  etc. 

that  every  injury  to  an  employee  can  Ry.  Co.,  121  Mich.  212,  80'  N.  W.  23 

be  guarded  against  and  prevented  by  (1899)  ;  Nichols  v.  Chicago,  etc.  Rj. 

making     such     rules");     Burns     v.  Co.,    125   Mich.   394,   84   N.   W.   470 

Merchants,  etc.  Oil  Co.,  96  Tex.  573,  (1900);   Biles  v.  Seaboard,  etc.  Ry. 

72  S.  W.  758    (1903).  Co.,    139    N.    C.    528,    52    S.    E.    129 

''^  Abel  V.  Delaware,  etc.  Canal  Co.,  (1905);    St.   Louis,   etc.   Ry.   Co.   v. 

103  N.  Y.  581;   s.  c,  again,  128  N.  Spivey,   97   Tex.    143,   76   S.   W.   748 

Y.    662,   28   N.   E.   663;    Fordyce   v.  (190i3);     Chicago,    etc.    Ry.    Co.    v. 

Briney,  58  Ark.  206,  24  S.  W.  250.  Thompson,    10.0  Tex.    185,   97   S.   W. 

What    is    suilicient    in    such    eases  459,  7  L.  R.  A.   (N.  S.)   191   (1906); 

(Corcoran  v.  Delaware,  etc.   R.  Co.,  Konold  v.  Rio  Grande,  etc.  Ry.  Co., 

126  N.  Y.  673,  27  N.  E.  1022).  21  Utah,  379,  60  Pac.   1021,  81  Am. 

-"  Wabash    R.    Co.    v.    McDaniels,  St.   Rep.  693    ( 1900i)  ;    Great  North- 

107  U.  S.  454,  2  S.  Ct.  932;   Whit-  ern  Ry.  Co.  v.  McDermid,   177  Fed. 

taker   v.    Delaware,   etc.    Canal    Co.,  106,  lOO  C.  C.  A.  525    (1910);   Cin- 

126  N.  Y.  544,  27  N.  E.   1042;    St.  cinnati,  etc.  Ry.  Co.  v.  Silvers,   126 

Louis,    etc.    R.    Co.    v.    Triplett,    54  S.  W.   (Ky.)    120   (1910);  Willis  v. 
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to  find  that  a  rule  should  have  been  adopted  without  suffi- 
cient evidence  that  such  rule  was  necessary  and  practica- 
ble ;  ^*'  but  it  is  not  necessary  that  other  masters  should 
have  adopted  it  under  similar  circumstances.""  The 
necessity  ^^°  or  sufficiency  ^^^  of  a  particular  rule  is  a 
mixed  question  of  law  and  fact.  The  reasonableness  of 
a  particular  rule  is  generally  a  question  of  law.^^^     To 


Plymouth,  etc.  Tel.  Ck).,  75  Atl.  (N. 
H.)  877  (1910);  Mills  v.  Atlantic, 
etc.  Ry.  Co.,  85  S.  C.  463,  67  N.  E. 
565,  69  S.  E.  97  (1910);  Northern 
Ey.  Co.  V.  Key,  150  Ala.  641,  43  So. 
794  (1907);  Cleveland,  etc.  Ey.  Co. 
V.  Gossett,  87  N.  E.  (Ind.)  723 
(1909);  Chesapeake,  etc.  Ey.  Co.  v. 
Barnes'  Admr.,  117  S.  "W.  (Ky.)  261 
( 1909)  ;  Murphy  v.  Galveston,  etc. 
Ey.  Co.,  100  Tex.  490,  101  S.  W.  439 
(1907),  9  L.  E.  A.  (N.  S.)  762,  rev'g, 
96  S.  W.  (Tex.  App.)  940;  see  114  S. 
W.  443  (1908);  Stone  v.  Union 
Pacific  Ey.  Co.,  100  Pac.  (Utah)  362 
(1909)  ;  Lamoureaux  v.  Fournier,  33 
Canada  (S.  Ct.)  675;  Burley  v.  Ey. 
Co.,  10  Ont.  (Yf.  E.)  857;  cp.  Dixon 
V.  Grand  Trunk,  etc.  Ey.  Co.,  155 
Mich.  169,  118  N.  W.  946  (1908). 

^  Morgan  v.  Hudson  Eiv.  Ore  Co., 
133  N.  Y.  666,  31  N.  E.  234  [ore 
kilns  and  car  track] ;  Burke  v. 
Syracuse,  etc.  E.  Co.,  69  Hun,  21, 
23  N.  Y.  Supp.  458  [switch  opened]. 
Failure  to  make  rules  is  not  neg- 
ligence, where  the  practice  actually 
in  force  renders  a  rule  unnecessary 
(Kudik  V.  Lehigh  Val.  E.  Co.,  78 
Hun,  492,  29  N.  Y.  Supp.  533). 

^^  Defendant  held  negligent  in  not 
making  a  rule  to  govern  the  shunt- 
ing of  cars  although  there  was  no 
evidence  that  other  companies  had 
such  rules  (Doing  v.  N.  Y.,  Ontario, 
etc.  E.  Co.,  151  N.  Y.  579,  rev'g, 
S.  c,  73  Hun,  270,  26  N.  Y.  Supp. 
405)  ;  s.  P.,  Abel  v.  Delaware,  etc. 
[Law  of  Neo.    Vol.  1  —  33] 


Canal  Co.,  128  N.  Y.  662,  28  N.  E. 
663. 

^^  Abel  v.  Delaware,  etc.  Canal 
Co.,  103  N.  Y.  581;  s.  c,  again,  128 
N.  Y.  662,  28  N.  E.  663  [no  rule 
protecting  car  repairers  against  mo- 
tion of  car].  Under  guidance  from 
the  court,  it  is  for  the  jury  to  decide 
which,  of  several  reasonable  rules, 
should  have  been  adopted   (Id.). 

™It  is  proper  to  leave  to  the  jury 
the  question  whether  a  rule  as  to 
loading  lumber  on  flat  cars  was  suflS- 
cient,  when  faithfully  followed,  to 
give  reasonable  protection  to  em- 
ployees (Ford  V.  Lake  Shore,  etc.  E. 
Co.,  124  N.  Y.  499,  26  N.  E.  llOil). 

^'  Kansas,  etc.  E.  Co.  v.  Ham- 
mond, 58  Ark.  324,  24  S.  V7.  723. 
Whether  the  reasonableness  of  a 
rule  is,  under  all  circumstances,  a 
question  for  the  court  has  been  the 
subject  of  much  conflict  of  opinion; 
for  an  interesting  discussion  of  op- 
posing views  see  opinion  of  the 
court,  and  dissenting  opinion  of 
Thayer,  C.  J.,  in  Little  Eock,  etc. 
Ey.  Co.  v.  Barry,  84  Fed.  944,  28 
C.  C.  A.  644,  43  L.  E.  A.  349 
(1898).  The  main  argument  in 
favor  of  the  affirmative  is  the  neces- 
sity for  uniformity,  which  those  op- 
posing contend  cannot  be  allowed  to 
deprive  one  of  his  constitutional 
right  to  a  trial  upon  the  facts  by  a 
jury,  as  where  there  is  a  difference 
of  opinion  among  railway  experts 
(Nolan  v.   New  York,  etc.   Ey.   Co., 
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enable  a  servant  to  recover,  on  the  ground  of  the  absence 
of  a  rule,  he  must  prove  its  absence  ^^^  and  necessity,^'* 
and  that  its  absence  was  proximate  cause  of  his  injury.^'* 

§  203.  Master's  duty  to  guard  and  wsirn  against  un- 
usual risks.* — It  is  also  the  personal ''"  duty  of  the  mas- 

70  Conn.  159,  39  Atl.  115,  43  L.  R.  Orleans   Ry.   Co.,   50  La.   Ann.    172, 

A.   305    (1898),    (holding  where   de-  23  So.  342   (1898);  Lindsey  v.  Tioga 

fendant's    rules    made    no    provision  Lbr.    Co.,    108   La.   468,   32   So.   464. 

for    notice    to-   trainmen    of    trains  92  Am.  St.  Rep.  384   (1908);  Welch 

going  in  the  same  direction,  as  was  v.  Bath  Iron  Works,  98  Me.  361,  57 

the   case   with   90   per   cent,   of   the  Atl.  88   (190S);  Evans  Laundry  Co. 

railroads    of    the    country,    that   no  v.  Crawford,  67  Neb.  153,  93  N.  W. 

such  rule  was  required  by  law)  ;  un-  177,  94  N.  W.  814  (1903)  ;  Hough  v. 

reasonable  rules  (Louisville,  etc.  Ry.  Grant's  Pass  Power  Co.,  41  Ore.  541, 

Co.    V.    Herndon's    Admr.,    126    Ky.  69  Pac.  655   ( 1902 )  ;  Levy  v.  Rosen- 

5891,  104  S.  W.  732    (1907);  reason-  Watt,  21  Pa.  Super.  Ct.  543   (1902); 

ableness,  question  of  law   (Bussey  v.  Jennings   v.   Edgefield   Mfg.   Co.,    72 

Charleston,    etc.    Ry.    Co.,    78    S.    C.  S.    C.    411,    52    S.    E.    113     (1905); 

352,  58  S.  E.  1015   (1907).  Galveston,  etc.  Ry.  Co.  v.  Manns,  37 

^"'Rose  V.  Boston,  etc.  R.  Co.,   58  Tex.  App.  356,  84  S.  W.  254  (1904)  ; 

N.  Y.  217.  Hardy  v.  Chicago,  etc.  Ry.  Co.,  115 

^"See   notes   248   and   249',   supra.  N.   W.    (la.)    8    (1908);    Koener   v. 

Rutledge  v.  Missouri  Pac.  R.  Co.,  123  St.  Louis  Car  Co.,  209  Mo.  141,  10i7 

Mo.  121,  24  S.  W.  1053,  aff'd,  in  27  S.  W.  481    (1907)  ;   Bennett  v.  Con- 

S.  W.  327.  ■  cord,  etc.  Co.,  68  Atl.    (N.  H.)    460 

^^  Berrigan   v.   N.   Y.,   Lake   Erie,  ( 1907 )  ;     Savage    v.     Rhode    Island 

etc.  R.  Co.,  131  N.  Y.  582,  30  N.  E.  Co.,  28  R.  I.  391,  67  Atl.  633  (1907)  ; 

57;    Warn  v.   N.   Y.   Central   R.   R.  Fleming   v.   Northern   Tissue    Paper 

Co.,  92  Hun,  91,  36  N.  Y.  Supp.  336  Mill,  114  N.  W.  (Wis.)  841   (1908)  ; 

[defect  in  rules] ;   Peaslee  v.  Fitch-  Eankel   v.    Buckstaff,    etc.    Co.,    138 

burg  R.  Co.,  152  Mass.  155,  25  N.  E.  Wis.  442,  120  N.  W.  269,  20  L.  R.  A. 

71;    Rutledge    v.    Missouri    Pac.    R.  (N.    S.)     1180    (1909);    Stephen   v. 

Co.,    110    Mo.    312,    19    S.    W.    38;  Duffy,    142   111.   App.   219,   aff'd,   86 

Gibson  v.  Oregon  Short  Line,  etc.  R.  N.  E.  1082  (1909)  ;  Phoenix,  etc.  Co. 

Co.,    23    Oreg.    493,    32    Pac.    295;  v.    Lemp,    121    S.    W.    418     (1909); 

Texas,   etc.   R.    Co.   v.    Cumpston,    4  Ferrari  v.  Beaver  Hill  Coal  Co.,  102 

Tex.  Civ.  App.  25,  23  S.  W.  47.  Pac.    (Ore.)    IO1I6    (1909);   Burns  v. 

™This  is  one  of  the  non-transfer-  Vesta  Coal  Co.,  223  Pa.  473,  72  Atl. 

able   duties.     See   §   204,  post,   and  800    (1909);    Houston,  etc.  Ry.   Co. 

many   cases   cited   in  the   following  v.   Malloy,   118   S.   W.    (Tex.   App.) 

notes.     Illinois  Steel  Co.  v.   Ryska,  721    (1909);    Producers'   Oil   Co.   v. 

102  111.  App.  347,  aff'd,  20O  111.  280,  Barnes,     120    S.     W.     (Tex.     App.) 

65    N.    E.    734     (1902);     Stucke    v.  1023    (190i9);    Washington,   etc.   Ry. 

*See  48  L.  E.  A.  69. 
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ter,  so  far  as  he  can  by  the  use  of  ordinary  care,  to  avoid 
exposing  his  servants  to  extraordinary  risks  which  they 
could  not  reasonably  anticipate ;  ^"  although  he  is  not 
bound  to  guarantee  them  against  such  risks,^°^  nor  to 
guard  against  an  accident  which  is  not  at  all  likely  to 
happen.^^®  The  master  must,  therefore,  give  warning  to 
his  servants  of  all  perils  to  which  they  will  be  exposed,  of 
which  he  is  or  ought  to  be  aware,  other  than  such  as  they 

Co.    V.    Cheshire,    109    Va.    741,    65  123  N.  Y.  280,  25  N.  E.  373  [grain 

S.  E.  27  (1909);  Jackson  V.  Danaher  bin,   entered   from   bottom];    Baxter 

Lbr.  Co.,  53  Wash.  596,  102  Pae.  416  v.   Roberts,  44  Cal.   187;    Fairbanks 

(1909);     Vianello     v.     Washington  v.   Haentzche,   73   111.   236;    Deweese 

Iron   Wks.,    104   Pae.    (Wash.)    784  v.  Meramec  Mining  Co.,  128  Mo.  423, 

(1909);    Pigeon  v.   Fuller,   156  Cal.  31  S.  W.  110  [mine  dangerous  from 

691,  106  Pae.  976   ( 1910) ;  Knicker-  falling  stones] ;  McGonigle  v.  Canty, 

bocker  Ice   Co.   v.   Smith,   91   N.   E.  80  Hun,   301,   30  N.   Y.   Supp.    320 

(Ind.    App.)    28    (1910);    Hume    v.  [tree    about    to    fall];     Palmer     v. 

Ft.  Halifax,  etc.  Co.,  75  Atl.    (Me.)  Michigan   Central   R.   Co.,   87   Mich. 

300    (1909);    Deschene    v.    Burgess,  281,     49     N.     W.     613     [dangerous 

etc.  Co.,  75  N.  H.  363,  74  Atl.  1050  method  of  loading].     A  master  who 

( 1909) ;   Ramsey  v.  Raritan  Copper  places  his  servant  in  a  position  of 

Wks.,  74  Atl.  437    ( 1909)  ;   Wood  v.  unusual    danger    must    adopt    every 

McCabe  Co.,  151  N.  C.  457,  66  S.  E.  reasonable    precaution    to    avoid    in- 

433  (1900);  Roberts  v.  Virginia,  etc.  jury  to  him    (Claybaugh  v.  Kansas 

Co.,    84    S.    C.    283,    66    S.    E.    298  City,  etc.  R.  Co.,  56  Mo.  App.  630; 

( 1909)  ;  Standard  Oil  Co.  v.  Brown,  Felice  v.  N.   Y.   Central  R.   Co.,    14 

218   U.   S.   78,   30  S.   Ct.   669,  aff'g,  N.  Y.  App.  Div.  345   [men  working 

31     App.      (D.     C.)      371      (1910);  in    railroad    tunnel];     Bernard!     v. 

Florida,  etc.  Ry.  Co.  v.  Lassiter,  52  N.  Y.  Central  R.  Co.,  78  Hun,  454, 

So.    (Fla.)    995    (1910);   Hendrix  v.  29  N.  Y.  Supp.  230  [transportation 

Vale  Royal  Mfg.  Co.,  68  S.  E.   (Ga.)  of  dynamite]).     Cases  of  dynamite 

483    (1910);   Holland  v.  McRae,  68  left  in  drill  holes    (Neveu  v.   Sears, 

S.  E.  555   ( 1910)  ;  Oolitic  Stone  Co.  155  Mass.  303,  29  N.  E.  472   [ques- 

V.     Ridge,     91     N.    E.     (Ind.)     944  tion  for  jury];    Houston  v.   Culver, 

(1910);    Hamm  v.   Bettendorf   Axle  88  Ga.  34,   13  S.  E.  953   [nonsuit]; 

Co.,   125   N.   W.    (la.)    186    (1910i);  Henderson  v.  Williams,  66  N.  H.  405, 

Citizens  Tel.   Co.   v.   Wakefield,    126  23  Atl.  365  [nonsuit  proper]. 
S.  W.    (Ky.)    127   (1910);   Ruddy  v.        =''*  Riley  v.  Baxendale,  6  Hurlst.  & 

Blake  Mfg.   Co.,  205   Mass.    172,   91  N.    446;    Kearney    Electric    Co.    v. 

N.  E.  310  (1910);  Bageley  v.  Won-  Laughlin,   45    Neb.    390,    63   N.    W. 

derland  Co.,  205  Mass.  238,  91  N.  E.  941. 

317      (1910);      Adams     v.      Grand        ^'' Keats     v.      National      Heeling 

Rapids,  etc.  Co.,  160  Mich.  590',  125  Mach.  Co.,  65  Fed.  940,  13  C.  C.  A. 

N.  W.  724,  27  L.  R.  A.   (N.  S.)   953  221;   Sjogren  v.  Hall,  53  Mich.  274 

(1910).  [uncovered  wheel  in  saw  mill] ;  s.  P., 

^"McGovern  v.  Central  Vt.  R.  Co.,  McKee   v.    Chicago,   etc.   R.   Co.,   83 
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should,  in  the  exercise  of  ordinary  care,  have  foreseen  as 

necessarily  incidental  to  the  business,  in  the  natural  and 

ordinary  course  of  affairs ;  ^°°  though  more  than  this  is 

Iowa,   616,   50  N.   W.   200;    Conkey  laborers  of  its   poisonous   character, 

Co.  V.  Larsen,  91  N.  E.    (Ind. )    163  and  the  precautions  necessary  in  its 

(IWO).  manufacture,    not   of    its    particular 

^°  If  laborers   engaged   in   hazard-  ingredients   ( Fox  v.  Peninsular  Lead 

ous  occupations,  with  which  they  are  Works,  84  Mich.  676,  48  N.  W.  203; 

known  to  be  unacquainted,  and  are  not  s.  P.,  Texas  Mex.  R.  Co.  v.  Douglas, 

informed  of  the  accompanying  dangers  73  Tex.  325,  11  S.  W.  333   [plumber 

by  their  employers,  and  they  remain  should    be    informed     of    dangerous 

in  ignorance  of  the  dangers,  and  suf-  railroad   ties] ) .     Where   the   service 

fer  in  consequence,  the  employers  are  involves     peculiar,     unusual     perils, 

chargeable    (Mather  v.  Rillston,  156  which   the   master   understands,   but 

U.  S.  391,   15  S.  Ct.  464   [dynamite  the  servant,  from  youth,  inexperience 

liable    to   heat]).      An   employer   is  or  ignorance,  may  naturally  fail  to 

bound  to  give  notice  of  latent  dan-  appreciate,     the     master     may     be 

gers   among  which  the  employee   is  chargeable   with    breach    of   duty    if 

required  to  work,  and  of  which  the  he    orders   or   urges   the    servant   to 

employer     has     knowledge      ( Salem  incur  such  dangers,  even  though  the 

Stone  Co.  v.  Griffin,  139  Ind.  141,  38  latter,  from  ignorance,  etc.,  assents. 

N.  E.  411;  Smith  v.  Peninsular  Car  The  question  is  for  the  jury   (Atlas 

Works,  60  Mich.  501,  27  N.  W.  662;  Engine   Works  v.  Randall,   lOO  Ind. 

Augusta  Factory  v.  Hill,  83  Ga.  709,  293;  Sullivan  v.  India  Mfg.  Co.,  113 

10  S.  E.  450i;  Northwestern  Fuel  Co.  Mass.   396;.  Western  Union  Tel.   Co. 

V.  Danielson,  6  C.  C.  A.  636,  57  Fed.  v.  McMullen,  58  N.  J.  Law,  155,  33 

915      [trestle      weakened,      vyithout  Atl.  384;  N.  Y.  Biscuit  Co.  v.  Rouss, 

warning] ;  Stackman  v.  Chicago,  etc.  20    C.    C.    A.    555,    74    Fed.     608 ; 

R.  Co.,  80  Wis.  428,  50  N.  W.  404  Archer-Foster  Const.  Co.  v.  Vaughn, 

[place     of    work    too    narrow;     no  79  Ark.  20,   94   S.  W.   717    (1907); 

warning;    master  liable] ;    Lynch   v.  St.  Louis  Ry.   Co.  v.  Mize,  70  Ark. 

AUyn,  160  Mass.  248,  35  N.  E.  550  629,  95  S.  W.  488    (1907);   Bone  v. 

[no    warning    of     dangerous     earth  Ophir,   etc.   Min.   Co.,    149>  Cal.   293, 

bank] ;  Andreson  v.  Ogden  Union  R.  86  Pac.  685  ( 1906 )  ;  Reeve  v.  Colusa 

Co.,  8  Utah,  128,  30  Pac.  305  [earth  Gas,  etc.  Co.,  152  Cal.  99,  92  Pac,  89 

banks   falling]).      Where    there    are  (1907);   Fisher  v.  Crosby  Mfg.   Co., 

hazards    incident   to    an    occupation  88   Conn.   252,   67   Atl.   943    (1907); 

which  the  master  knows,  or  ought  to  German-American  Lbr.  Co.  v.  Brock, 

know,  it  is  his  duty  to  warn  the  ser-  55    Fla.    577,    46    So.    740    (1908); 

vant  of  them  fully,   and,   failing  to  Southern  Cotton  Oil  Co.  v.  Skipper, 

do  so,   he   is  liable  to  him  for  any  125  Ga.  368,  54  S.  E.   110    (1906); 

injury  that  he  may  sustain  in  con-  Bowen   v.   Adams,    129    Ga.    688,    59 

sequence   of   such  neglect    (Missouri  S.   E.   795    (1907);    Knox   v.   Amer. 

Pac.  R.  V.  Callbreath,  66  Tex.  526,  Rolling  Mill,  236  111.  437,  86  N.  E. 

1   S.   W.  622   [dangerous   car  coupl-  90i,    127   Am.   St.   Rep.   291    (190i8); 

ing] ) .     It  is  the   duty  of  a  manu-  Knickerbocker   Ice    Co.   v.    Gray,    84 

facturer    of    paris    green   to    inform  N.  E.    (Ind.)   341    (1908);   Hardy  v. 
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not  required  of  him.^"  It  makes  no  difference  what  is 
the  nature  of  the  peculiar  peril,  or  whether  it  is  or  is  not 
beyond  the  master's  control.^"^  And  it  is  not  enough  for 
the  master  to  use  care  and  pains  to  give  such  notice.  He 
must  see  that  it  is  actually  given.^"^  If,  therefore,  he 
fails  to  give  such  warning,  in  terms  sufficiently  clear  to 

Chicago,  etc.   Ry.   Co.,   139  la.   314,  S.  W.   (Tex.  App.)    179   (1909);  St. 

115  N.  W.  8,   19  L.  R.  A.    (N.   S.)  Louis,  etc.  Ry.  Co.  v.  Marshall,  120 

997   (1908)  ;  Harney  V.  Chicago,  etc.  S.    W.    (Tex.    App.)     1023    (1909); 

Ry.  Co.,  139  la.  359,  115  N.  W.  886  Producers'    Oil    Co.   v.    Barnes,    120 

(1908);    Kerker   v.   Bettendorf,  etc.  S.    W.     (Tex.    App.)     1023     (190i9); 

Wheel    Co.,    118    2Sr.    W.    (la.)    306  Norton   Coal   Co.   v.   Hank's   Admr., 

(1908);    Andricus'    Admr.    v.    Pine-  108  Va.  521,  62  S.  E.   335    (1909); 

ville  Coal  Co.,  121  Ky.  724,  90  S.  W.  Baker    v.    Duwamish    Mill    Co.,    43 

233,    28    Ky.   L.    Rep.    704    (1906);  Wash.    149,    86    Pac.    167     (1906); 

Ballard  lee  Co.  v.  Lee's  Admr.,  115  Jackson   v.   Danaher   Lbr.    Co.,    102 

S.  W.    (Ky.)    732    (1909);   Foreman  Pac.    (Wash.)    416    (1909);    Rankel 

V.  Eagle  Rice  Mill  Co.,  117  La.  227,  v.  Buekstaflf,  etc.  Co.,  138  Wis.  442, 

41    So.    555    (1906);    Muscarelli    v.  120  N.  W.  269  ( 1909)  ;  Chicago,  etc. 

Hodge  Fence,  etc.  Co.,  120  La,  335,  Ry.   Co.  v.   Riley,   145  Fed.   137,   76 

45   So.  268    (1907);    State  v.   Balti-  C.  C.  A.   107    (1906);   International 

more  Mfg.  Co.,  100'  Md.  404,  72  Atl.  Paper   Co.   v.    Robin,    167    Fed.    922 

602    (1909);   Donohue  v.  Buck,   197  (1909);    Cooperant   Tel.    Co.   v.   St. 

Mass.   550,   83   N.   E.    1090    (1908);  Clair,  168  Fed.  645   (1909);  Lawson 

Charron  v.  Union  Carbide  Co.,   151  v.  Elec.  Light  Co.,  11  Ont.   (W.  R.) 

Mich.  687,   115  N.  W.  718    (1908);  72. 

Putz  V.  St.  Paul  Gas  Light  Co.,  121  ^'  Big   Creek   Stone    Co.   v.   Wolf, 

N.      W.      (Minn.)      1109      (1909);  138  Ind.  496,  38  N.  E.  52   [servant 

Reickert    v.    Packing    Co.,    136    Mo.  ought  to  have  known  defects] ;  Illi- 

App.   565,    118   S.    W.   525    (1909);  nois   Cent.   R.    Co.   v.   Neer,   26   111. 

Bennett   v.    Woodworking,    etc.    Co.,  App.    356     [no    liability    for    well- 

74  N.  H.  400,  68  Atl.  460    (1908);  known  risk];  Muster  v.  Chicago,  etc. 

Godsoe  V.  Dodge  Clothespin  Co.,  70  R.  Co.,  61  Wis.  325,  21  N.  W.  223 

Atl.    (N.   H.)    215    (1909);    Conelly  [mail  bag  thrown  out]. 

V.   Paul,  etc.   Const.   Co.,   192  N.  Y.  ^"^  Baxter  v.  Roberts,  44  Cal.   187 

182,  84  N.  E.  807    (laOS);   Redman  [carpenter  employed  to  tear  dovni  a 

V.  Norfolk,  etc.  Ry.  Co.,   150  N.  C.  fence,   and   shot  by  squatters   while 

400,  64  S.  E.   195    (1909);   Elliff  v.  performing  his   duty].     But  not   so 

Oregon,  etc.  Ry.  Co.,  99  Pac.   (Ore.)  where   master   had   not   such   notice 

76    (1909);    Ferrari  v.   Beaver  Hill  (Kelly  v.   Shelby  R.   Co.    (Ky.),  22 

Coal     Co.,     102    Pac.     (Ore.)     1016  S.   W.   445;    Bagley  v.   Wonderland 

( 190i9') ;    Wilson  v.   New  York,  etc.  Co.,   255   Mass.   238,   91   N.   E.   317 

Ry.  Co.,  69  Atl.  (R.  L)  364  (190S) ;  (1910). 

Latimer    v.    General    Elec.    Co.,    81  ^  Wheeler  v.  Wason  Mfg.  Co.,  135 

S.    C.    374,    62    S.    E.    438    (1908);  Mass.    294    [plaintiff   injured   while 

Texas,   etc.   Ry.    Co.   v.   Geiger,    118  operating  a  circular  saw]. 
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call  the  attention  of  his  servants  to  a  peril  of  which  he 
is  or  ought  to  be  aware,  he  is  liable  to  them  for  any  injury 
which  they  suffer  thereby  without  contributory  negli- 
gence.^"* Such  notice  must  be  timely  —  that  is,  given  in 
sufficient  time  to  enable  the  servant  to  profit  by  it.^"^  It 
is,  therefore,  the  duty  of  the  master  to  give  adequate  and 
timely  warnings  of  changes  in  the  situation,  involving 
new  dangers.^^"  Signals  must  be  given  of  every  ap- 
proaching train  or  part  of  a  train  when  it  can  be  fore- 
seen that  employees  will  otherwise  probably  be  exposed 
to  unnecessary  danger ;  ^"  or  of  the  starting  of  a  train, 

^  O'Connor  v.   Adams,    120   Mass.  Bryant  Lbr.  Co.  v.  Stastney,  87  Ark. 

427;   Coombs  v.  New  Bedford  Cord-  321,  112  S.  W.  740    (1908);   Brown 

age   Co.,   102   Id.   572    [minor's   arm  v.  Southern  Ey.  Co.,  144  N.  C.  634, 

torn      off      by      rapidly      revolving  57  S.  E.  397    (1907). 

cylinder] ;  Parkhurst  v.  Johnson,  50  ™  Thus,   timely   warning   must  be 

Mich.  70  [inexperienced  laborer  fell  given   of   starting   machinery   at   an 

into  a  lime  kiln,  not  being  warned  unusual    time     (Shumway    v.    Wal- 

of   danger   from   removal   of  burned  worth   Mfg.    Co.,    9'8   Mich.    411,    57 

stone  below];    Ryan  v.  Tarbox,   135  N.    W.    251;    Huber    v.    Wilson,    58 

Mass.  207   [laborer  tearing  down  an  Hun,  603,   11  N.  Y.  Supp.  377;    see 

old   building,   set  to   work   under   a  Crispin  v.   Babbitt,   81   N.   Y.   516). 

weak  chimney,  which  fell  on  him]  ;  But   not   at   the   usual   time    in   the 

Louisiana,  etc.  Ey.  Co.  v.  Fitzgerald,  absence  of  special  reasons    (Balle  v. 

49  So.    (Ala.)    860    (1909);  Vohs  v.  Detroit  Leather   Co.,   73   Mich.    158, 

Shorthill,    130   la.    538,    107   N.   W.  41  N.  W.  216). 

417     (1906);    Stodden    v.    Anderson  '»"'Muller  v.   McKesson,   73   N.   Y. 

Mfg.  Co.,  138  la.  398,  116  N.  W.  116,  195   [fierce  dog  let  loose  at  night] ; 

16   L.   E.   A.    (N.   S.)    614    (1908);  Chicago,  etc.  E.  Co.  v.  Kerr,  148  111. 

Brands  v.  St.  Louis  Car  Co.,  213  Mo.  605,   35   N.   E.    1117    [track   out   of 

698,  112  S.  W.  511,  18  L.  E.  A.  701  order];  Cheeney  v.  Ocean  S.  S.  Co., 

(1908);  Charrier  V.  Boston,  etc.  Ey.  92   Ga.   726,   19  S.   E.   33    [throwing 

Co.,  70  Atl.    (N.  H.)    1078    (1908);  cotton     bales];      Dona:hue     v.      Old 

Ehodovsky  v.  New  Jersey  Worsted,  Colony   E.    Co.,    153    Mass.    356,    26 

etc.  Co.,  76  N.  J.  L.  542,  70  Atl.  170  N.   E.   868    [conductor's   omission  to 

(190i8);    Martin   v.   Niles,   etc.    Co.,  notify    brakeman    that    draw-bar    is 

214   Pa.    616,   64   Atl.    370    (1907);  broken  is  negligence];    Stevenson  v. 

Berley  v.   Western   Union   Tel.   Co.,  Eavenscroft,  25  Neb.  678,  41  N.  W. 

82  S.  C.  360,  64  S.  E.  157   (1909);  652    [breaking  off  earth  bank  with- 

Galveston,    etc.    Ey.    Co.   v.    Henefy,  out   warning];    Mollie    Gibson   Min- 

99  S.  W.   (Tex.  App.)   884    (1907);  ing  Co.  v.  Sharp,  5  Colo.  App.  321, 

Tallahassee  Falls  Mfg.  Co.  v.  Moore,  38  Pac.  850  [removal  of  earth  sup- 

48   So.    (Ala.)    593    (1909);   Van  de  port]. 

Bogart  v.  Marinette  Paper  Co.,  127  ''"Cincinnati,  etc.   R.   Co.   v.   Bar- 

Wis.    104,   106  N.   W.   806    (1906);  ber  (Ky.),  31  S.  W.  482  [signals  of 
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while  a  servant  is  coupling  cars  ^"^  or  repairing  a  car,^*" 
although,  as  the  actual  movement  of  trains  is  rarely 
vvithin  the  possible  personal  knowledge  of  the  master,  his 
duty  in  that  and  similar  matters  may  be  discharged  by 
proper  rules  and  supervision,""  and  hence  liabihty  de- 
feated, in  case  of  failure  to  comply  with  the  rule,  by  the 
fellow-servant  doctrine,  in  those  jurisdictions  where 
operatives  of  the  train  and  SAvitchmen  and  repairmen  are 
held  to  be  in  the  same  common  employment.  But  if  a 
servant  has  sufficient  actual  notice  of  the  peril  to  put  him 
upon  his  guard,  it  is  of  no  importance  that  such  notice 
did  not  proceed  from  the  master."^     And  the  master  is 

late  train  omitted] ;    Dixon  v.  Chi-  ing  as  the  train  rapidly  approached 

cago,  etc.   R.   Co.,   109  Mo.   413,   19  a   hand   car   on   the   track   was   the 

S.    W.    412    [engine    coming   around  fault   of   a   fellow   servant   and   not 

curve] ;  Moran  v.  Eastern  E.  Co.,  48  imputable    to    the    master,   where    a 

Minn.   46,   50  N.   W.   930;    Sobieski  section  hand  on  the  hand  car  was 

T.   St.   Paul,   etc.   E.   Co.,   41   Minn,  injured    (Northern    Pac.    R.    Co.    v. 

169,  42  N.  W.  863.     Defendant  owed  Charless,  162  U.  S.  359;  rev'g,  s.  c, 

workmen  duty  of  active  vigilance  in  51  Fed.  562,  2  C.  C.  A.  380,  7  U.  S. 

giving  proper  signals  of  approach  of  App.  359).     And  where  a  switching 

trains,    and   they   had   the   right  to  engine  is  constantly  moving  to  and 

rely  on  the  continued  performance  of  fro  in  a  railroad  yard,  there  is  no 

this  duty  (Erickson  v.  St.  Paul,  etc.  obligation  to  ring  the  bell  or  sound 

R.  Co.,  41  Minn.  50O,  43  N.  W.  332 ;  the  whistle  for  the  purpose  of  notify- 

Schulz   v.    Chicago,   etc.    R.    Co.,    57  ing  employees  who  are  familiar  with 

Minn.  271,  59  N.  W.  192;  Promer  v.  the  operation  of  the  yard   (Aerkfetz 

Milwaukee,  etc.  E.  Co.,  90  VS^is.  215,  v.  Humphreys,  145  U.  S.  418,  12  S. 

63   N.   W.   90   [shunted   car];    East  Ct.   835).     Master  is  liable   for   in- 

Tennessee,  etc.  R.  Co.  v.  Bridges,  92  juries  resulting  from  his  failure  to 

Ga.    399,    17    S.    E.    645^    ["  wild "  provide    for   reasonable    signals    and 

engine,     without     warning] ;     Miss,  warnings   to   servants   in   dangerous 

Cotton-Oil    Mills    Co.    v.    Ellis,    72  position   (Cincinnati,  etc.  Ry.  Co.  v. 

Miss.    191,    17    So.    214;    Evansville,  Hill's  Admr.,  28  Ky.  L.  Rep.  530,  89 

ftc.  R.  Co.  V.  Holcomb,  9  Ind.  App.  S.  W.  523  (1905). 
198,  36  N.  E.  39;   Hlinois  Cent.  R.        '"^Barnett  v.  Northeastern  R.  Co., 

Co.    V.    Gilbert,    51    111.    App.    404  89  Ga.  399,  15  S.  E.  492. 
[insufficient  signal   of  train];    Wild        ==°Abel    v.    Delaware,    etc.    Canal 

V.  Oregon,  etc.  R.  Co.,  21  Oreg.  159,  Co.,  103  N.  Y.  581. 
27     Pac.     954).       But    the     U.     S.        ""  See  %  202,  ante. 
Supreme    Court    has    recently    held       ^  Foley  v.  Chicago,  etc.  R.  Co.,  48 

(three   judges   dissenting)    that  the  Mich.   622    [switchman   killed   while 

negligence   of   the    officer   in   charge  handling   nitro-glycerine,   he   having 

of  a  train  in  failing  to  give  warn-  a     general     acquaintance     with     its 
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not  required  to  point  out  dangers  whicli  are  readily  dis- 
coverable by  the  servant  himself  by  the  use  of  ordinary 
care,  with  such  knowledge,  experience  and  judgment  as 
the  servant  actually  possesses,  or  as  the  master  is  justi- 
fied in  believing  him  to  possess."^  No  notice,  therefore, 
is  usually  required  of  dangers  obvious  to  everyone."^ 


qualities] ;  Eooney  v.  Sewall  Cordage 
Co.,  161  Mass.  153,  36  N.  E.  189; 
Downey  v.   Sawyer,   157   Mass.   418, 

32  N.  E.  654 ;  Truntle  v.  North  Star 
Mills,  57  Minn.  52,  58  N.  W.  832; 
Horan  v.  Gray,  etc.  Hardware  Co., 
48  So.  (Ala.)  1029  (190®);  Pre  v. 
Standard,  etc.  Cement  Co.,  9  Cal. 
App.  591,  100  Pac.  122  (190«); 
Mitchell  V.  Mining  Co.,  37  Mont.  575, 
97  Pac.  1033  (1908)  ;  Brownwood  Oil 
Mill  Co.  V.  Stubblefield,  115  S.  W. 
(Tex.  App.)  626  (1909);  Hanson  v. 
Superior  Mfg.  Co.,  136  Wis.  617,  118 
N.  W.  18.0  (1908). 

™It  is  not  necessary  that  a  ser- 
vant should  be  warned  of  every  pos- 
sible manner  in  which  injury  may 
occur  to  him,  nor  of  risks  that  are 
as  obvious  to  him  as  to  the  master; 
and  where  a  mature  and  experienced 
man  engages  in  a  dangerous  occupa- 
tion, with  the  risks  of  which  he 
is  familiar,  and  is  injured,  not 
through  defect  in  the  appliances, 
but  through  the  manner  of  their 
operation,  incident  to  the  business, 
he  cannot  recover  against  the  master 
(Mississippi  Logging  Co.  v.  Schnei- 
der, 20  C.  C.  A.  390,  74  Fed.  196).  To 
same  eflfect,  Hazen  v.  West  Superior 
Lumber  Co.,  91  Wis.  20S,  64  N.  W. 
857  [projecting  circular  saws,  un- 
guarded; floor  slippery;  no  instruc- 
tion; dangers  obvious];  Nugent  v. 
Kauffman  Milling  Co.,  131  Mo.  241, 

33  S.  W.  428  [revolving  cylinders;  no 
instructions ;  age  20] ;  Jones  v.  Rob- 
erts, 57  111.  App.  56  [steam  mangle; 
girl    16;    danger   obvious;    no  warn- 


ing] ;  Jones  v.  Roberts,  57  111.  App. 
56;  Richstain  v.  Washington  Mills 
Co.,  157  Mass.  538,  32  N.  E.  908; 
Fones  v.  Phillips,  39  Ark.  17  [manor 
set  to  operate  dangerous  machinery] ; 
Arcade  File  Works  v.  Juteau,  15 
Ind.  App.  460,  40  N.  E.  818  [no 
notice  of  servant's  inexperience].  A 
railroad  company  is  not  negligent  in 
failing  to  inform  one  of  its  experi- 
enced engineers,  who  has  run  over 
its  road  for  many  years,  and  who 
was  appointed  to  instruct  an  en- 
gineer on  another  engine  in  all  the 
peculiarities  of  the  road,  that 
such  engine  is  several  inches  wider 
than  the  one  he  had  been  accustomed 
to  handle  (Bellows  v.  Pennsylvania, 
etc.  Canal  Co.,  157  Pa.  St.  51,  27 
Atl.  685;  S.  P.,  Thain  v.  Old  Colony 
R.  Co.,  161  Mass.  353,  37  N.  E.  309 
[post  four  feet  from  train]  ) . 

^"  Bohn  V.  Havemeyer,  114  N.  Y. 
296,  21  N.  E.  402  [sugar  bin] ;  Dela- 
ware Iron  Works  v.  Nuttall,  119  Pa. 
St.  149,  13  Atl.  65  [circular  saw]; 
Stuart  V.  West  End  St.  R.  Co.,  163 
Mass.  391,  40  N.  E.  180  [hay  cutter]  ; 
Foley  V.  Pettee  Machine  Works,  149 
Mass.  294,  21  N.  E.  304  [experienced 
servant;  uncovered  gearing;  no  re- 
covery] ;  East  Tennessee  R.  Co.  v. 
Turvaville,  97  Ala.  122,  12  So.  63; 
[car  couplings] ;  Louisville,  etc.  R. 
Co.  V.  Boland,  96  Ala.  626,  11  So. 
667  [same] ;  Watts  v.  Hart,  7  Wash. 
St.  178,  34  Pac.  423,  771.  Where  an 
unfenced  railroad  runs  through  pas- 
ture land,  it  is  not  the  duty  of  the 
company  to  warn  employees  of  the 
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§  203a.  Duty  of  supervision.  —  It  is  a  universal  Ameri- 
can rule  that  the  master  is  personally  bound  to  maintain 
"  such  an  oversight  and  supervision  "  of  his  servants 
and  business,"*  as  will  enable  him  to  discover,  within  a 
reasonable  time,  the  incompetency  or  habitual  negligence 
of  any  servant,^"  the  defects  of  any  place  or  appliance 
provided  for  work  ^'^  or  the  failure  of  his  servants  to 
conduct  the  business  in  pursuance  of  his  rules."^  It  is 
difficult  to  perceive  upon  what  principle  any  distinction 
can  be  made  between  supervision  for  these  purposes  and 
general  supervision  for  all  other  purposes  —  not  as  to 
minute  details,  but  over  the  general  work.  Indeed,  the 
requirement  of  rules  and  their  enforcement  (§  202)  has 
no  basis,  except  on  this  assumption.  Accordingly,  the 
great  weight  of  American  authority,  estimated  either 
according  to  the  number  of  judges  or  to  their  ability  and 
freedom  from  bias,  is  decidedly  in  favor  of  holding  mas- 
ters, whether  present  or  absent,  to  personal  responsibil- 

danger  of  encountering  cattle   (Pat-  1942.     In    Cullen    v.    Norton,     126 

ton  V.  Central  Iowa  E.  Co.,  73  Iowa,  N.  Y.   1,   26  N.   E.   90i5,   this   point 

306,  35  N.  W.  149) ;  Louisiana,  etc.  was   overlooked,   but   not   overruled. 

Ey.  Co.  V.  Miles,  82  Ark.  534,  103  The  decision  was  made  by  a,  divided 

S.  W.  158,  11  L.  E.  A.   (N.  S.)   720  court,   and  reversed  the  decision  of 

(1907);    Mugford   v.    Atlantic,    etc.  a  large  number  of  judges  below    (9 

Co.,   7   Cal.   App.   672,   95   Pac.   674  N.  Y.   Supp.   174,  29  St.  Eep.   70O; 

(1908);   Hardy  v.  Chicago,  etc.  Ey.  s.   c,  before,  52  Hun,  9;    reargued, 

Co.,   139  la.   314,   115   N.   W.   8,   19  24  St.  Eep.  103). 

L.     E.    A.     (N.    S.)     997     (1908);  ="°Whittaker     v.     Delaware,     etc. 

Eiohards  v.  Michigan,  etc.  Steel  Co.,  Canal  Co.,  126  N.  Y.  544;  Gilman  v. 

155    Mich.    668,    119    N.    W.    10i77  Eastern  E.  Co.,  10  Allen,  233.     See 

(1909)  ;   Sabere  v.  Atha  O.,  75  N.  note  102,  §  189',  ante. 

3.    L.    307,    68    Atl.    103     (1907);  ""See  §  194,  arete,  and  cases  cited; 

Magone    v.    Portland    Mfg.    Co.,    51  also  Durkin  v.  Sharp,  88  N.  Y.  225; 

Ore.     21,     93     Pac.     450      (1908);  Atchison,   etc.   E.   Co.  v.   M'Kee,   37 

Brownwood  Oil  Mill  v.  Stubblefleld,  Kans.   592,   15   Pac.  484;    Eogers  v. 

115  S.  W.   (Tex.  App.)  626   (1909');  Ludlow  Mfg.  Co.,  144  Mass.  198,  11 

Woelflen   v.    Lewiston,    etc.    Co.,    49  N.  E.  77 ;  and  Mass.  cases  there  cited. 

Wash.    405,    95    Pac.    493     (190S);  See  note  256,  §  203,  onie. 

Morgan  Construction  Co.  v.   Frank,  ^'  Whittaker     v.     Delaware,     etc 

158    Fed.    964,    86    C.    C.    A.    168  Canal  Co.,   126  N.  Y.  544;   Wabash 

(190(8).  E.  Co.  v.  McDajniels,  107  U.  S.  454, 

"'Whittaker     v.     Delaware,     etc.  2  S.  Ct.  932.     See  note,  247,  §  202, 

Canal  Co.,  126  N.  Y.  544,  27  N.  E.  ante. 
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ity  for  such  general  supervision  as  a  prudent  master 
would  give  if  personally  present."*  If  the  master 
chooses  to  delegate  this  supervision  to  an  agent,  or  if  he 
undertakes  work  on  so  large  a  scale  as  to  leave  him  no 

"'MeElligott  V.  Randolph,  61  of  much  discussion  in  cases  presenting 
Conn.  157,  22  Atl.  1094;  Criswell  v.  the  direct  question,  though  where 
Pittsburgh,  etc.  R.  Co.,  30  W.  Va.  presented  it  has  been  uniformly 
798,  6  S.  E.  31 ;  Cleveland,  etc.  R.  maintained  ( Trainer  v.  Philadelphia, 
Co.  V.  Keary,  3  Ohio  St.  201;  Taylor  etc.  Ry.  Co.,  137  Pa.  148,  20  Atl. 
V.  Evansville,  etc.  R.  Co.,  121  Ind.  632  [taking  down  a  pole] ;  Reyn- 
124,  22  N.  E.  876;  Engine  Works  v.  olds  v.  Banard,  168  Mass.  226,  46 
Randall,  100  Ind.  293;  Quincy  Min-  N.  E.  703  (1898)  ;  [overloading  stag- 
ing Co.  V.  Kitts,  42  Mich.  34,  3  N.  W.  ing  with  slate] ;  Doyle  v.  Melendy,  83 
240;  per  Oooley,  C.  J.;  Hunn  v.  Vt.  239,  75  Atl.  881  (1910),  ["the 
Mich.  Cent.  R.  Co.,  78  Mich.  513,  duty  of  providing  necessary  super- 
44  N.  W.  502;  Chicago,  etc.  R.  Co.  vision  for  a  complicated  and  dan- 
v.  Bayfield,  37  Mich.  20:5;  Carlson  v.  gerous  service];  Hill  v.  Big  Creek 
North  West.  Tel.  Co.,  63  Minn.  428,  Lbr.  Co.,  108  La.  162,  32  So.  372, 
65  N.  W.  914;  Miller  v.  Mo.  Pacific  58  L.  R.  A.  346  (1902)  [master  held 
R.  Co.,  109  Mo.  350',  19  S.  W.  58,  liable  for  failure  to  exercise  such 
and  cases  there  cited;  Chicago,,  etc.  reasonably  constant  supervision  'as 
R.  Co.  V.  Lundstrum,  16  Neb.  254,  would  allow  of  his  workmen  becom- 
20  N.  W.  198  [conductor's  orders] ;  ing  grossly  and  criminally  negli- 
reaff'd,  Burlington,  etc.  R.  Co.  v.  gent].  Engelking  v.  City  of  Spokane, 
Crockett,  19  Neb.  138,  26  N.  W.  921  110  Pac.  (Wash.)  25,  29  L.  R.  A. 
(conductor's  omission  to  warn  of  (N.  S.)  481  (1911),  holding  that 
daHger] ;  Crystal  Ice  Co.  v.  Sherlock,  master  must  furnish  a  skilled  super- 
37  Neb.  19,  55  N.  W.  294;  Hannibal,  intendent  over  common  laborers  in 
etc.  R.  Co.  V.  Fox,  31  Kans.  586,  3  constructing  a  raft  moored  above 
Pac.  320  [foreman  failing  to  warn  falls,  and  on  which  they  are  to  work, 
of  danger];  Bloyd  v.  St.  Louis,  etc.  The  court  said:  "The  workmen 
R.  Co.,  58  Ark.  66,  22  S.  W.  10e9;  were  directed  to  meet,  not  an  ordi- 
per  Field,  J. ;  Rogers  v.  Ludlow  Mfg.  nary,  but  an  extraordinary  condi- 
Co.,  144  Mass.  198,  II  N.  E.  77.  But  tion,  1  Labatt,  Master  &  Servant, 
the  principle  is  not  adhered  to  in  240;  Anderson  v.  Columbia  Improve- 
Massachusetts,  except  under  the  ment  Co.,  41  Wash.  83,  82  Pac.  1037, 
statute  of  1887.  The  duty  does  not  2  L.  R.  A.  (N.  S.)  840i  (1905).  It 
extend  so  far  as  to  require  the  mas-  is  true  as  viewed  by  learned  counsel 
ter  to  see  that  every  servant  always  and  by  those  versed  in  the  laws  of 
remains  at  his  post  (Parker  v.  N.  Y.  mechanics,  the  result  might  have 
&  New  England  R.  Co.,  18  R.  I.  773,  been  expected  as  a  consequence  of  the 
30  Atl.  849).  The  duty  of  the  mas-  violation  of  natural  laws.  But  it  is 
ter  to  furnish  a  competent  superin-  not  to  be  expected  that  a  common 
tendent  where  the  work  is  com-  laborer  will  have  knowledge  of,  or 
plicated  and  dangerous,  that  is  to  be  bound  by,  natural  laws,  unless 
say  where  ordinary  prudence  would  they  are  so  obvious  as  to  prompt  the 
require  it,  has  not  been  the  subject  instinct  of  self-preservati6n  in  men 
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choice  but  to  so  delegate  it,  Ms  responsibility  stands 
upon  tbe  same  footing,  in  this  case,  as  in  the  other  duties 
of  supervision,  upon  which  all  authorities  agree. 

§  204.  Delegation  of  master's  personal  duties.  —  None 
of  the  duties  which  have  been  previously  stated  as  de- 
volving upon  the  master  personally  can  be  by  him  dele- 
gated to  any  agent  so  as  to  relieve  him  from  personal 
responsibility.^"     He  may  and  often  must  delegate  the 


of  ordinary  prudence  and  under- 
standing. The  wonders  of  this  age 
of  invention  come  from  the  applica- 
tion of  natural  laws.  The  touch  of 
genius,  rather  than  the  strength  of 
reason,  has  unlocked  their  mysteries, 
80  that  even  learned  men  would  not 
be  charged  with  a  knowledge  of 
them.  Men  are  not  bound  to  observe 
or  act  upon  natural  laws,  unless  they 
are  within  the  range  of  common 
understanding"  (Anderson  v.  Globe 
Nav.  Co.,  57  Wash.  502,  107  Pac. 
376  (1911)  ;  Cook  v.  Chehalis  River, 
etc.  Co.,  48  Wash.  619,  94  Pac.  189 
(1908).  Labatt  on  Master  and  Ser- 
vant, page  541;  Thompson  on  Negli- 
gence, §  3805. 

""Booth  V.  Boston,  etc.  R.  Co.,  73 
N.  Y.  38,  4a  It  is  the  duty  of  the 
employer  to  select  and  retain  ser- 
vants who  are  fit  and  competent  for 
the  service,  and  to  furnish  sufficient 
and  safe  materials,  machinery  or 
other  means  by  which  it  is  to  be  per- 
formed, and  to  keep  them  in  repair 
and  order.  This  duty  he  cannot  dele- 
gate to  a  servant  so  as  to  exempt 
himself  from  liability  for  injuries 
caused  to  another  servant  by  this 
omission.  Indeed,  no  duty  required 
of  him  for  the  safety  and  protection 
of  his  servants  can  be  transferred, 
so  as  to  exempt  him  from  such  lia- 
bility (Northern  Pacific  R.  Co.  v. 
Herbert,   116  U.  S.  642,  647;    s.  p., 


Ford  V.  Fitchburg  R.  Co.,  110  Mass. 
240;  Chicago,  etc.  R.  Co.  v.  Jackson, 
55  111.  492).  Almost  the  same  lan- 
guage was  used  by  Church,  C.  J., 
Flike  V.  Boston,  etc.  R.  Co.,  53  N.  Y. 
549.  A  remarkable  distinction  was 
made  in  Malone  v.  Hathaway,  64 
N.  Y.  5,  12,  between  corporations 
and  individuals.  It  was  held,  that, 
where  a  principal  was  an  individual, 
"  and  there  is  no  evidence  of  a  sur- 
render of  power  and  control  to  any 
subordinate,  and  he  is  present  him- 
self, superintending  the  establish- 
ment in  person,"  he  is  not  respon- 
sible for  the  negligence  of  a  com- 
petent and  proper  foreman  in  failing 
to  maintain  the  building  in  a  secure 
and  safe  condition.  Church,  C.  J., 
and  Rapallo,  J.,  dissented;  and  we 
entertain  no  doubt  that  their  dissent 
was  fully  justified.  Fogarty  v.  Pac. 
Co.,  151  Cal.  785,  91  Pac.  650 
(1907);  Illinois  Steel  Co.  v.  Ziem- 
kowski,  220  111.  324,  77  N.  E.  190, 
4  L.  R.  A.  (N.  S.)  1161  (1906); 
Chicago,  etc.  Ry.  Co.  v.  Barker,  83 
N.  E.  (Ind.)  369  (1908);  Lorts, 
etc.  Mill  Co.  V.  Weil,  113  S.  W, 
(Ky.)  474  (1908);  Bernheimer  v. 
Eager,  108  Md.  551,  70  Atl.  91 
(1908);  Flynn  v.  Prince,  etc.  Co., 
198  Mass.  244,  84  N.  E.  321,  17 
L.  R.  A.  (N.  S.)  68  (1908);  Ryan 
V.  Iron  Wks.  Co.,  200  Mass.  188,  86 
N.  E.  310  (1908)  ;  Charron  v.  Union 
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performance  of  such  duties  to  subordinates;  but  lie  re- 
mains responsible  to  all  his  servants  for  the  acts  of  these 
subordinates,  in  that  particular  capacity,  to  the  same 
extent  as  if  those  acts  were  literally  his  own.^*°  This  has 
been  repeatedly  adjudged,  as  to  his  duty  in  the  selection 
and  dismissal  of  servants,^"  in  providing,^*^,  inspect- 
ing ^^^   and   repairing  ^**   materials    and   appliances,   in 

Carbide  Co.,   151  Mich.  687,   115  N.  Co.  y.  Poirier,  67  Fed.  881,  15  C.  C. 

W.  718    (1908);   Bigum  v.  St.  Paul  A.   52;    Pullman   Co.   v.   Laack,    143 

Sash,   etc.   Co.,    107   Minn.   567,    119  111.  242,  32  N.  E.  285;  Pennsylvania 

N.  W.  481    (1909);   Combs  v.  Eoun-  Co.   v.   Whitcomb,   111   Ind.   212,    12 

tree  Const.  Co.,  205  Mo.  367,  104  S.  N.  E.  380;    Fuller  v.  Jewett,  80  N. 

W.    77     (1907);     Connolly    v.    Hall  Y.    46;     Benzing    v.    Steinway,    lOil 

Const.,  etc.   Co.,   192   N.  Y.   182,   84  N.  Y.  547;  Collyer  v.  Penna.  R.  Co., 

N.  E.  807    (1908);   Laragay  v.  East  49  N.  J.  Law,  59,  6  Atl.  437).     The 

Jersey  Pipe  Co.,  72  Atl.  N.  J.  L.  57  rule  is  the  same  under  the  California 

( 1900 )  ;  Galveston  By.  Co.  v.  Thomp-  Code    ( Sanborn   v.    Madera,   etc.    E. 

son,    116    S.    W.     (Tex.    App.)     106  Co.,  70  Cal.  261,  11  Pac.  710).     So 

( 190S )  ;    Westerlund   v.    Rothschild,  as   to    supplying    sufficient   force    of 

102  Pac.   (Wash.)   765   (1909).  men    (Flike  v.   Boston,  etc.   R.   Co., 

^"Cooper    v.    Pittsburgh,    etc.    R.  53    N.    Y.    549).      Agents    vrho    are 

Co.,  24  West  Va.  37.  charged  vrith  the  duty  of  supplying 

'^''Mann  v.  Delaware,  etc.  Canal  safe  machinery  are  not  to  be  re- 
Co.,  91  N.  Y.  495  [incompetent  flag-  garded  as  fellow  servants  of  those 
man  selected  by  conductor] ;  Laning  who  operate  it.  They  are  charged 
v.  N.  Y.  Central  R.  Co.,  49  N.  Y.  with  a,  master's  duties  to  his  ser- 
521;  Walker  v.  Boiling,  22  Ala.  294  vants.  They  are  employed  in  dis- 
[ship  owner  responsible  for  captain's  tinct  and  independent  departments 
employment  of  incompetent  engi-  of  service,  and  there  is  no  diificulty 
neer].  To  the  contrary,  apparently,  in  distinguishing  them  (Ford  v. 
Norfolk,  etc.  R.  Co.  v.  Hoover,  79  Fitchburg  R.  Co.,  110  Mass.  240i; 
Md.  253,  29  Atl.  994.  s.  P.,  Kelly  v.  Erie  Tel.  Co.,  34  Minn. 

^'^The  obligation  of  the  master  321;  Cincinnati,  etc.  R.  Co.  v.  Mc- 
"  to  provide  and  maintain  in  suit-  Mullen,  117  Ind.  439,  20  N.  E.  287). 
able  condition  the  machinery  and  ™  The  operator  of  a  railroad,  to 
apparatus  to  be  used  by  its  em-  exempt  him  from  liability  to  a  ser- 
ployees "  cannot  be  so  delegated  to  vant  for  injury  arising  from  a  de- 
an agent  as  to  relieve  the  master  fective  condition  of  the  track,  must 
from  responsibility  therefor  to  his  show  that  it  was,  at  proper  intervals, 
servants  (Hough  v.  Texas,  etc.  R.  carefully  inspected  by  a  competent 
Co.,  100  U.  S.  213,  220;  No.  Pac.  R.  inspector.     Proof  of  the  competency 


^*  The  neglect  of  a  servant  to  keep  employed  to  operate  such  machinery, 
in  order  machinery,  etc.,  is  not  the  In  the  repair  of  machinery,  the  ser- 
neglect  of  a  fellow  servant  of  the  one    vant    represents   the    master    in   the 
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of   the    inspector,   without   proof    of  (International,  etc.  R.  Co.  v.  Kernan, 

due  inspection,   is  insufficient    (Dur-  78  Tex.  294,   14  S.  W.  668).     Very 

kin  V.  Sharp,  88  N.  Y.  225).     s.  P.,  strangely,    the    Ohio    courts,    which 

as  to  platform  containing  a  defective  were    the    first    to    establish    liberal 

plank   (Benzing  v.  Steinway,  101  N.  rules    in    favor     of    servants,    have 

Y.    547,    5    N.    E.    449).      To    same  greatly  erred  on  this  point,  holding 

effect.    Little    Rock,    etc.    R.    Co.    v.  that  a  railroad  company  is  not  liable 

Moseley,   56   Fed.   1000',   6   C.   C.   A.  to  a  train  hand  for  the  failure  of  its 

225  [coupling  link] ;  Cincinnati,  etc.  car     inspector     to     inspect     (Little 

R.  Co.  V.  McMullen,  117  Ind.  439,  20  Miami  R.  Co.  v.  Fitzpatrick,  42  Ohio 

N.   E.   287    [car  brake].     The   same  St.    318;    citing    Columbus,    etc.    R. 

rule    applies    to    the    inspection    of  Co.  v.  Webb,  12  Id.  475).     This  rul- 

foreign    cars    running    on    the    road  ing  is  clearly  wrong. 


performance  of  his  part  of  the  con-  master] ;  Atchison,  etc.  R.  Co.  v. 
tract,  and  his  negligence  in  that  Moore,  31  Kans.  197  [same]  ;  Law- 
respect  is  the  negligence  of  the  mas-  less  v.  Conn.  River  R.  Co.,  136  Mass. 
ter  (Shanny  v.  Androscoggin  Mills,  1  [draw  bar  on  switch  engine  too 
66  Me.  420 ;  cited  and  followed  in  low] ;  Mulvey  v.  R.  I.  Locomotive 
Northern  Pacific  R.  Co.  v.  Herbert,  Works,  14  R.  I.  240  [breaking  of 
116  U.  S.  642,  651).  To  the  same  elevator  chain];  Kirkpatrick  v.  N. 
effect,  Sadowski  v.  Mich.  Car.  Co.,  Y.  Central,  etc.  R.  Co.,  79  N.  Y.  240 
84  Mich.  100,  47  N.  W.  598;  Roux  [explosion  of  weak  boiler]).  The 
V.  Blodgett  Co.,  94  Mich.  607,  54  decisions  of  the  American  courts, 
N.  W.  492;  Bessex  v.  Chicago,  etc.  relatively  few  in  number,  that  are 
R.  Co.,  45  Wis.  477,  481 ;  Wedgwood  not  reconcilable  with  the  doctrine  of 
V.  Chicago,  etc.  R.  Co.,  41  Wis.  478;  the  text  have  been  collected  by  Mr. 
Toledo,  etc.  R.  Co.  v.  Conroy,  68  111.  Labatt  in  his  scholarly  work  on 
560;  Drymala  v.  Thompson,  26  Master  and  Servant  and  are  pre- 
Minn.  40;  Flynn  v.  Kansas  City,  etc.  sented  in  copious  notes  to  §§  618  and 
R.  Co.,  78  Mo.  195;  Houston,  etc.  R.  619',  under  the  titles  of  "  theory  that 
Co.  v.  Marcelles,  59  Tex.  334).  This  a  master  is  never  liable  for  negli- 
duty  of  inspection  and  repair  cannot  gence  in  regard  to  inspection  and 
be  delegated  so  as  to  avoid  the  mas-  repairs,  and,  '  theory  that  the  Ha- 
ter's personal  liability  (Bailey  v.  bility  of  the  master  depends  on  the 
Rome,  etc.  R.  Co.,  139  N.  Y.  302,  subject  of  the  inspection  or  repairs 
34  N.  E.  918;  Richmond,  etc.  R.  neglected.'"  Referring  to  the  view 
Co.  V.  Elliott,  149  U.  S.  266;  Louis-  contended  for  in  the  class  of  cases 
ville,  etc.  R.  Oo.  v.  Ward,  61  Fed.  first  indicated,  viz.,  that  the  master 
927,  18  U.  S.  App.  683;  Cooper  v.  is  only  liable  for  the  negligence  of 
Pittsburg,  etc.  R.  Co.,  24  West  Va.  the  agents  by  whom  the  instru- 
37;  Ford  v.  Fitchburg  R.  Co.,  110  mentalities  were  originally  furnished, 
Mass.  249';  Moynihan  v.  Hills  Mfg,  but  that  the  negligence  of  the  agents 
Co.,  146  Mass.  586,  16  N.  E.  574;  to  whom  he  has  deputed  the  function 
Davis  V.  Central  Vt.  R.  Co.,  55  Vt.  of  seeing  that  they  continue  to 
84  [fireman  killed  by  negligence  of  satisfy  the  legal  standard  of  safety, 
road  master] ;  Cook  v.  St.  Paul,  etc.  is  the  negligence  of  fellow  servants, 
R.  Co.,  34  Minn.  45  [negligent  road  the  learned  writer  says :     "  Such  a 
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warning  servants  of  special  dangers/^^  and  in  framing 
rules.^^'  Thus,  a  builder  has  been  held  liable  to  a  hod 
carrier  for  the  negligence  of  a  foreman  employed  to  put 
up  a  scaffold,^*^  or  entrusted  mth  the  construction  and 
rigging  of  a  derrick/^*  and  a  cotton  manufacturing  com- 
pany for  the  neghgence  of  a  loom  repairer.^*"  So,  as  to 
a  mining  company,  in  respect  of  the  negligence  of  its 
superintendent,  who  failed  to  adopt  precautions  against 
injury  to  the  miners  by  falling  rock;^°°  and  a  factory 

conception  has  the  merit  of  simplie-  Nord  Deutcher  Lloyd  S.  S.  Co.  v. 
ity,  but  is  regarded  by  the  writer  for  Ingebregsten,  57  N.  J.  L.  402,  31 
the  reasons  already  explained,  to  be  Atl.  619.  See  also  Wonder  v.  Balti- 
wholly  illogical.  The  decisions  which  More,  etc.  Ey.  Co.,  32  Md.  411,  3 
are  either  avowedly  based  on  the  dis-  Am.  Rep.  143  and  note,  51  L.  R.  A. 
tinction  thus  taken,  or  which  can  567;  Little  Miami  Ry.  Co.  v.  Fitz- 
only  be  supported  by  considering  it  patrick,  42  Ohio  St.  318. 
as  impliedly  adopted,  are  collected  in  '^  Smith  v.  Oxford  Iron  Co.,  42' 
the  note  below.  It  should  be  ob-  N.  J.  Law,  467  [verdict  sustained 
served,  however,  that  some  of  the  where  a  miner  was  injured  by  ex- 
American  cases  have  been  expressly  plosion  of  giant  powder;  defendant 
overruled,  while  others  have  been  having  failed  to  explain  its  danger- 
greatly  qualified  by  later  rulings  in  ous  character].  Numerous  examples 
the  same  jurisdiction,  which  reflect  may  be  found  in  the  notes  to  §  203, 
more  or  less  strongly  the  influence  anie. 
of  the  theory  that  the  duty  of  main-  ^°  See  §  20i2,  ante. 
tenance,  no  less  than  the  duty  of  ™' Green  v.  Banta,  48  N.  Y.  Super., 
supply,  is  absolute.  Wherever  there  Ct.,  156  (aflf'd,  97  N.  Y.  627),  where 
has  been  a  merely  partial  recognition  Sedgwick,  C.  J.,  says :  "  The  master 
of  this  theory,  the  situation  is  prob-  would  be  liable  for  the  neglect  of  any 
ably  due  to  the  fact  that  the  courts  workman,  not  called  foreman,  who 
have  been  unable  to  break  away  was  directed  by  the  master  to  make 
altogether  from  existing  precedents,  the  scaffold."  See  Fort  v.  Whipple,, 
which  date  from  a  period  at  which  11  Hun,  586  [workman  injured  by 
the  character  of  the  negligent  act  had  defects  in  scaffold  constructed  by 
not  yet  assumed  its  present  impor-  defendant]. 

tance,    as    a    differentiating    agent."  ^'  Courtney   v.    Cornell,   49  N".   Y. 

That  the  master  may  relieve  himself  Superior,  286. 

from    liability    for    maintenance    of  ^'^  Gunter  v.  Graniteville  Mfg.  Co., 

ways  and  appliances  by  the  employ-  18  S.  C.  262. 

ment  of  competent  inspectors  seems  ^"Pantzar  v.  Tilly  Foster  Mining 

still  to  be  the  law  in  Alabama  and  Co.,  99  N.  Y.  368,  2  N.  E.  24.     To 

New   Jersey    (Woodward   Iron,    etc.  the    contrary.    Hall    v.    Johnson,    & 

Co.  V.   Cook,   124   Ala.   349,   27   So.  Hurlst.  &  C.  589,  of  no  authority  in 

455  (1899);  Essex  Co.  v.  Kelley,  57  America. 
N.  J.  L.  lOiOi,  29  Atl.  427.     But  see 
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owner,  for  tlie  act  of  his  foreman  in  supplying  a  defec- 
tive platform.^'^  Several  English  and  American  de- 
cisions are  inconsistent  with  these  principles;  but  they 
were  all,  or  nearly  all,  decided  without  considering  the 
distinction  between  the  responsibility  of  a  master  for 
materials,  and  his  responsibility  for  the  use  made  of  ma- 
terials by  fellow  servants  of  the  injured  servant.  All 
such  decisions  are  of  no  authority,  outside  of  the  par- 
ticular courts  making  them,  and  ought  to  be  overruled 
even  there.^"^  We  hold,  further,  that  the  power  of  abso- 
lute command  cannot  be  delegated  so  as  to  relieve  the 
master  from  liability  for  its  misuse.^^^  But,  in  a  few 
courts,  this  doctrine  is  not  accepted. 

§  205.  Illustrations  of  non-transferable  duties.  —  Upon 
the  principle  just  stated,  many  cases  have  been  decided,, 
especially  with  reference  to  corporations.  Thus,  it  has 
been  held  that  a  corporation  is  responsible  to  its  servants 
for  the  negligence  of  other  servants,  entrusted  with  the 
duty  of  providing  a  safe  place  in  which  to  work,^"*  or  of 
providing    suitable    tools,    materials    or    other    appli- 

^'Benzing  v.  Steinway,  101  N.  Y.  v.    Missouri    Pac.    R.    C!o.,    109   Mo. 

547,  5  N.  E.'449.  350,   19   S.  W.  58,  this  section  was^ 

^^  Among  the  cases  thus  errone-  cited  as  authority  for  holding  that 
ously  decided  on  this  point  are  such  power  could  not  be  thus  dele- 
Wonder   V.    Baltimore,    etc.    R.    Co.,  gated. 

32  Md.  411;    Searle  v.   Lindsay,   11  ™*  Hannibal,  etc.  R.  Co.  v.  Fox,  31 

C.  B.  N.  S.  429;  Little  Miami  R.  Co.  Kans.    586,    where    the    foreman    or 

V.  Fitzpatrick,  42  Ohio  St.  318;  Gib-  boss  repairer  ordered  the  plaintiff  to 

son  V.  Northern  Central  R.  Co.,  22  go    under    a    car    to    make    repairs. 

Hun,  289;   Kidwell  v.  Houston,  etc.  While   the   plaintiff   was   under   the 

R.  Co.,  3  Woods  C.  C.  313  [all  cases  car  other  cars  were  pushed  along  the 

of     negligent     inspection     of     ma-  track  and  injured  the  plaintiff.  Held, 

chinery] ;    Collier   v.   Steinhardt,   51  that  for  the  foreman's  neglect  to  see 

Cal.   116   [negligent  selection  of  ser-  that     reasonable     precautions     were 

vant   by    agent   delegated    thereto] ;  taken  to  protect  plaintiff,  the  com- 

Mackin  v.  Boston  &  Alb.  R.  Co.,  135  pany  was  responsible    (Quincy  Coal 

Mass.  201;  Smith  v.  Potter,  46  Mich.  Co.  v.  Hood,  77  111.  68  [superintend- 

258   [neglect  of  car  inspector  to  in-  ent     of     mining     company     having 

spect    defective    cars    received    from  timely  notice  of  dangerous  condition 

other  companies].  of  roof  of  mine] ) . 

^  See  §§  226,  227,  post.    In  Miller 
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ances ;  ^°°  as  in  the  case  of  an  agent  entrusted  with  the 
selection  of  ropes,"*  or  of  a  section  boss,  who  knowingly 
furnished  a  spike-driver  with  a  defective  maul ;  ^"^  of  the 
foreman  of  a  gang  employed  in  constructing  a  road,  who 
was  entrusted  with  the  thawing  of  blasting  powder,  by 
whose  negligence  in  doing  which  one  of  the  men  was  in- 
jured ; "'  of  a  car  inspector,  through  whose  neglect  to 
cause  a  defective  ladder  on  a  box  car  to  be  repaired  a 
brakeman  fell  from  the  car ;  ^'^  of  a  master  mechanic, 
having  exclusive  management  of  motive  power,  in  failing 
to  make  secure  a  steam  whistle,^""  and  of  a  general  super- 
intendent and  an  overseer  of  repairs  in  a  factory,  by 
whose  joint  neglect  to  complete  certain  machinery  before 
starting  it,  an  employee  was  injured.^"^  So  railroad  com- 
panies have  been  held  responsible  to  their  servants  for 
the  negligence  of  other  servants  entrusted  with  the  duty 


"*' Louisville,  etc.  Ey.  Co.  v.  Lile, 
154  Ala.  556,  45  So.  699  (1908); 
Doherty  v.  Booth,  200  Mass.  522,  86 
N.  E.  945  ( 1909)  ;  Kennedy  v. 
Laclede  Gaslight  Co.,  215  Mo.  688, 
115  S.  W.  407  (19&9);  Debus  v. 
Armour,  etc.  Co.,  120  N.  W.  (Neb.) 
1110  (1909)  ;  Byers  v.  Carnegie  Steel 
Co.,  159  Fed.  347,  86  C.  C.  A.  347, 
16  L.  R.  A.  (N.  S.)  214  (1908). 

=^' Galveston,  etc.  R.  Co.  v.  Dela- 
hunty,  53  Tex.  206  [roadmaster  who 
furnished  a  worn  rope] ;  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181  [superin- 
tendent allowed  a,  rope  used  in  oper- 
ating a  cut-off  saw  to  become  worn 
and  unsafe  from  age  and  use]. 

'^  Guthrie  v.  Louisville,  etc.  R.  Co., 
11  Lea  (Tenn.)  372. 

"'  Gilmore  v.  Union  Pacific  R.  Co., 
18  Fed.  866;  Bertha  Zinc  Co.  v. 
Martin,  93  Va.  791,  22  S.  B.  869 
[dynamite]. 

=«°  Northern  Pacific  R.  Co.  v.  Her. 
bert,  116  U.  S.  642;  Cooper  v.  Pitts- 
burgh, etc.  R.  Co.,  24  W.  Va.  37; 
Brann   v.    Chicago,   etc.    E.    Co.,    53 


Iowa,  596;  Condon  v.  Mo.  Pacific  R. 
Co.,  78  Mo.  567;  Texarkana  Tel.  Co. 
V.  Pemberton,  86  Ark.  329i  111  S.  W. 
257  (1908);  Big  Five  Red.  Co.  v. 
Johnson,  44  Colo.  236,  99  Pac.  63 
(1908)  ;  Olson  V.  Kelly  Coal  Co.,  236 
111.  50i2,  86  N.  E.  88  (1908)  ;  Antioch 
Coal  Co.  V.  Rockey,  169  Ind.  247,  82 
N.  E.  76  (1907);  Campbell,  etc. 
Min.  Co.  V.  Smith,  115  S.  W.  (Ky.) 
256  (1909);  Hamann  v.  Milwaukee 
Bridge  Co.,  127  Wis.  550,  106  N.  W. 
1081   (1906). 

»™  Hough  V.  Railroad  Company,  100 
U.  S.  213. 

"'  Wilson  V.  Willimantic  Linen  Co., 
i>0  Conn.  433.  The  negligence  of  de- 
fendant's foreman  in  failing  to  notice 
the  defect  in  machinery  when  it 
came  from  the  manufacturer,  or  in 
failing  afterwards  to  discover  the  de- 
fect, is  the  negligence  of  a  servant 
in  the  discharge  of  a  duty  which  the 
master  owes  his  other  servants  and 
not  the  negligence  of  a  fellow  ser- 
vant (Houston  V.  Brush,  66  Vt.  331, 
29  Atl.  380). 
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of  inspecting  materials  and  supplies  or  making  repairs, 
as  in  the  case  of  a  division  superintendent  in  respect  of 
defects  in  a  station  house  which  he  had  discretionary- 
power  to  repair ;  ^"^  of  a  superintendent  of  repairs  who 
failed  to  make  proper  examination  of  a  locomotive  boiler, 
by  defects  in  which  a  fireman  was  killed ;  ^°^  of  its  in- 
spectors of  stakes  used  as  guards  on  platform  cars,  by 
the  breaking  of  one  of  which  a  brakeman  was  injured ;  ^"^ 
of  a  car  inspector,  whose  duty  it  was  to  inspect  cars, 
failing  to  mark  them  for  repairs,  for  want  of  which  a 
man  engaged  in  coupling  cars  was  injured.^""  So  as  to  a 
road  master,  whose  duty  it  was  to  keep  the  road  in  good 
repair,  and  through  whose  neglect  a  train  was  precipi- 
tated into  a  washout  and  a  brakeman  injured ;  ^"^  and  a 
section  foreman,  who,  having  taken  up  a  rail  in  repair- 
ing the  track,  failed  to  put  out  any  signal  to  warn  ap- 
proaching trains,  whereby  a  train  was  thrown  off  and  a 
brakeman 's  leg  broken.^"  So  as  to  servants  entrusted 
Avith  the  power  of  deciding  what  number  of  men  was 


"^  Illinois  Central  E.  Co.  v.  Welch, 
52  111.  183;  Houston,  etc.  R.  Co.  v. 
Oram,  49  Tex.  341  [brakeman  while 
ascending  a  side  ladder  on  a  car  in 
motion,  injured  by  projecting  frame- 
work of  a  water  tank]. 

""Stevenson  v.  Jewett,  16  Hun, 
210. 

^"Bushby  v.  N.  Y.,  Lake  Erie  R. 
Co.,  37  Hun,  104,  aff'd,  107  N.  Y. 
374. 

""Tierney  v.  Minneapolis,  etc.  R. 
Co.,  33  Minn.  311,  where  Vander- 
burgh, J.,  distinguishes  between 
servants  or  agents  whose  duties  re- 
late to  the  maintenance  of  safe  in- 
strumentalities and  those  who  super- 
intend the  use  of  them  (comparing 
Drymala  v.  Thompson,  26  Minn.  40, 
and  Brown  v.  Winona,  etc.  R.  Co., 
27  Id.  162).  The  same  distinction  is 
taken  in  Marvin  v.  Miller,  25  Hun, 
163. 

[Law  of  Neg.    Vol.  I  —  34] 


"°  Atchison,  etc.  R.  Co.  v.  Moore, 
31  Kans.  197;  Houston,  etc.  R.  Co. 
V.  Dunham,  49  Tex.  181;  s.  p.,  New 
Orleans,  etc.  R.  Co.  v.  Hughes,  49 
Miss.  258 ;  and  see  Hall  v.  Pacific  R. 
Co.,  74  Mo.  298,  following  Lewis  v. 
St.  Louis,  etc.  R.  Co.,  59  Id.  495.  In 
Bessex  v.  Chicago,  etc.  R.  Co.,  45 
Wis.  477,  the  neglect  of  yardmaster 
to  keep  the  track  free  from  obstruc- 
tions, whereby  plaintiff  was  injured 
through  the  falling  of  a  pile  of 
boards,  was  held  to  be  the  negligence 
of  defendant.  Followed  in  Hulehan 
V.  Green  Bay,  etc.  R.  Co.,  58  Wis. 
319  [loose  blocks  of  firewood  left 
scattered  along  track,  over  which 
brakeman  stumbled  while  coupling 
cars]. 

="  Drymala  v.  Thompson,  26  Minn. 
40.  Compare  Walsh  v.  St.  Paul,  etc. 
R.  Co.,  27  Minn.  367. 
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necessary  for  a  particular  task.'°^  So  with  regard  to 
servants  having  absolute  control  over  the  starting  or 
delaying  of  trains.^"'  The  decisions  as  to  the  liability  of 
railroad  companies  to  their  servants  for  the  neglect  of 
engineers  to  give  the  ordinary  signals  of  approaching 
trains  are  simply  irreconcilable.""  It  is  suflScient  to  say 
that  in  the  cases  enumerated  in  this  section  the  fellow- 
servant  doctrine  does  not  apply. 

§  206.  What  is  sufficient  notice  to  master.  —  Masters 
are  charged  with  notice,  not  only  of  what  they  know,  but 
also  of  what  they  ought  to  know,'"  that  is,  of  every  fact 
which  they  would  have  known  had  they  used  ordinary 
care  and  diligence  in  performing  their  duties."^      And 


="Flike  V.  Boston,  etc.  R.  Co.,  53 
N.  Y.  549i;  Booth  v.  Boston,  etc.  R. 
Co.,  73  Id.  38;  in  which  cases  de- 
fendant's agent  sent  out  a  freight 
train  with  only  two  bral<eman  aboard 
when  there  should  have  been  three, 
which  was  the  usual  number. 

""'Darrigan  v.  N.  Y.  &  New  Eng- 
land R.  Co.,  52  Conn.  285  [train  dis- 
patcher, through  whose  negligence 
in  sending  out  two  irregular  trains 
in  opposite  directions  a  collision  oc- 
curred, which  injured  an  engineer]  ; 
Hankins  v.  N.  Y.,  Lake  Erie,  etc.  R. 
Co.,  92  N.  Y.  639,  rev'g  23  Hun,  473 
[sajne] ;  Dana  v.  N.  Y.  Central  R. 
Co.,  92  N.  Y.  639;  rev'g,  23  Hun,  473 
[telegraph  operator,  through  whom 
the  movements  of  trains  were  regu- 
lated, by  whose  omission  to  send 
proper  dispatches,  a  collision  oc- 
curred, in  which  an  engineer  was 
killed]. 

"°In  Georgia,  Kentucky,  Missis- 
sippi, Indiana,  Illinois,  Missouri, 
Miimesota,  Oregon,  the  railroad  com- 
pany is  held  responsible.  (See  cases 
cited  under  §  203).  In  the  U.  S. 
Supreme  Court,  the  contrary  rule 
was  recently  established    (Northern 


Pac.  R.  Co.  V.  Charless,  162  U.  S. 
359). 

="  Ocean  S.  S.  Co.  v.  Matthews,  86 
Ga.  418,  12  S.  E.  632  [defect  in  ap- 
pliances] ;  Standard  Mfg.  Co.'s  ap- 
peal, 130  Pa.  St.  446,  18  Atl.  637. 

™  Union  Pac.  R.  Co.  v.  Daniels, 
152  U.  S.  684,  14  S.  Ct.  756;  John- 
son V.  First  Nat.  Bank,  79  Wis.  414, 
48  N.  W.  712;  St.  Louis,  etc.  R.  Co. 
V.  Davis,  54  Ark.  389,  15  S.  W.  895 
[latent  defect,  which  should  have 
been  discovered] ;  Moon  v.  Northern 
Pac.  R.  Co.,  46  Minn.  106,  48  N.  W. 
679  [same].  The  facts  that  a  defect- 
ive car  was  attached  to  a  train,  with 
nothing  to  show  that  it  differed  from 
the  other  cars,  and  that  it  became 
necessary  to  use  it  in  such  a  manner 
as  resulted  in  injury,  are  prima  facie 
evidence  of  negligeice  of  the  railroad 
company,  without  proof  that  it  had 
notice  of  the  defect  (Guthrie  v. 
Maine  Cent.  R.  Co.,  81  Me.  572,  18 
Atl.  295).  See  Griffin  v.  Boston  & 
Alb.  R.  Co.,  148  Mass.  143,  19'  N.  E. 
166  [defective  coupling  link],  and 
§§  191,  194,  ante,  and  many  cases 
there  cited.  Momence  Stone  Co. 
V.    Turrell,    205   111.    505,    68   N.    E. 
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while  the  general  rule  which,  in  favor  of  a  stranger,  holds 
the  principal  to  be  affected  with  notice  of  any  fact  com- 
ing to  the  knowledge  of  any  of  his  agents,  under  such 
circumstances  as  to  make  it  the  duty  of  that  agent  to 
communicate  the  fact  to  his  principal,  does  not  apply  to 
its  full  extent  in  favor  of  a  servant,^^''  yet,  where  a  mas- 
ter has  delegated  to  any  of  his  servants  the  duty  of  re- 
ceiving notice  of  certain  facts,**^*  or  has  placed  in  their 


1078,  aff'g  10.6  111.  App.  ISO  (1908), 
(where  but  a  short  time  before  the 
accident  a  ear  had  fallen  on  the  track 
owing  to  defects  therein,  the  master 
owed  the  duty  to  plaintiff  subse- 
quently injured  in  the  same  manner, 
to  have  had  the  track  repaired,  and 
will  be  conclusively  affected  with  no- 
tice of  its  defective  condition)  ;  King 
V.  Chicago,  etc.  Ey.  Co.,  108  la.  748, 
78  N.  W.  837  (189®),  (the  master  is 
affected  with  notice  of  the  rotten  con- 
dition of  the  floor  of  a  car)  ;  Gray  v. 
Commutator  Co.,  85  Minn.  463,  89 
N.  W.  322  ( 1901 )  ;  Glasscock  v. 
Swofford  Dry  Goods  Co.,  106  Mo. 
App.  657,  80  S.  W.  364,  74  S.  W. 
1039  (1904)  ;  Newton  v.  Vulcan  Iron 
Wks.,  199  Pa.  St.  646,  69  Atl.  339 
(1901)  ;  Morris  v.  Bowers,  105  Tenn. 
59,  58  S.  W.  328  (1900);  O'Connor 
Co.  v.  Gillaspy,  170  Ind.  428,  83  N.  E. 
738  (1908);  Kerker  v.  Bettendorf 
V^heel  Co.,  141  la.  118  N.  W.  306 
( 1908 )  ;  Every  v.  Rains,  84  Kans. 
560,  115  Pac.  114  (1910) ;  Hugo,  etc. 
Co.  V.  Paiz,  128  S.  W.  (Tex.  App.) 
912  (1910)  ;  Williams  v.  Sleepy  Hol- 
low Min.  Co.,  37  Colo.  62,  86  Pac. 
337,  7  L.  E.  A.  (N.  S.)  1170  (1906), 
(master  must  exercise  higher  grade 
of  care  in  providing  safe  place  for  the 
servant  to  work  where  the  place  is 
underground  and  the  means  of  escape 
in  case  of  danger  alight.  Such  place 
must  not  only  be  safe  from  dangers 
that  are  patent,  but  also  those  that 
are  latent,   and  as  well  from  those 


extraneous  matters  that  menace 
safety  as  from  dangers  that  are  in- 
herent, and  evidence  is  admissible 
where  there  is  a  lack  of  ladders  and 
other  means  of  escape  to  show  that 
the  master  knew,  or  in  the  exercise  of 
ordinary  care  should  have  known,  of 
the  danger  of  the  mine  becoming 
flooded).  Fleming  v.  Northern  Tis- 
sue Paper  Mills,  135  Wis.  157,  114 
N.  W.  841,  15  L.  E.  A.  (N.  S.)  701 
( 1908)  ;  Dailey  v.  New  York,  etc.  Ry. 
Co.,  167  Fed.  592   (190©). 

™  Knowledge  of  a  defect,  in  ma- 
terials, etc.,  on  the  part  of  a  fellow 
servant,  of  precisely  the  same  grade 
as  the  one  who  is  injured  by  such 
defect  ( e.  g.,  a  brakeman ) ,  is  not  im- 
putable to  the  master  (Smoot  v.  Mo- 
bile, etc.  E.  Co.,  67  Ala.  13;  Union 
Pac.  E.  Co.  v.  Springsteen,  41  Kans. 
724,  21  Pac.  774;  Indiana,  etc.  E. 
Co.  V.  Snyder  (Ind.),  32  N.  E.  1129 
[latent  defect  in  handle,  known  only 
to  carpenter  making  it,  not  notice]  ) . 
But  notice  to  a,  telegraph  operator 
of  a  railroad  of  defect  in  a  bridge 
is  sufBcient  notice  to  the  company 
(Hall  V.  Galveston,  etc.  E.  Co.,  39 
Fed.  18). 

'"A  railroad  company  is  boimd,  by 
notice  of  the  defective  condition  of 
a  switch  engine,  given  to  a,  foreman 
in  its  repair  shop,  to  whom,  by  the 
company's  rules,  the  same  should 
have  been  reported  (Brabbits  v. 
Chicago,  etc.  E.  Co.,  38  Wis.  287). 
Where  a  railroad  company  makes  no 
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hands  the  power  of  taking  action  with  respect  to  such 
notice,  or  has  left  such  matters  under  their  charge  or  con- 
trol, notice  of  such  facts  to  such  servants  is  equivalent 
to  notice  to  the  master."'     Thus,  a  master  is  charged 


provision  for  inspection  of  locomo- 
tives except  by  engineers,  it  is  a 
question  for  the  jury  whether  the 
engineer  does  not  occupy  such  rela- 
tion to  the  company  that  notice  to 
him  is  notice  to  the  company  (Mc- 
Donald V.  Jlichigan  Cent.  R.  Co., 
108  Mich.  7,  65  N.  W.  597). 

"°  Notice  to  head  engineer,  who  has 
charge  of  all  the  machinery  and  ele- 
vators in  a,  building,  that  an  eleva- 
tor chain  was  too  light  for  its  work, 
is  notice  to  the  owner  (Delaney 
V.  Hilton,  50  N.  Y.  Super.  341).  No- 
tice to  foreman  of  railroad  round- 
house of  the  dangerous  condition  of 
an  engine  belonging  to  that  house, 
held  notice  to  the  company  ( Chicago, 
etc.  R.  Co.  V.  Run,  104  111.  641 ) .  So, 
as  to  notice  given  to  a  railroad  super- 
intendent  of   a   defect   in   its   track 

(Patterson  v.  Pittsburgh,  etc.  R.  Co., 
76  Pa.  St.  389)  ;  or  in  a  car-coupler 

(Bowers  v.  Union  Pae.  R.  Co.,  4 
Utah,  215,  7  Pac.  251).  Ray  v.  Dia- 
mond Steel  Co.,  2  Pennw.  ( Del. )  525, 
47  Atl.  1017  (190-1),  (notice  of  de- 
fects in  machinery  given  to  foreman 
in  charge  of  the  work  in  which  it  is 
used  is  notice  to  the  master,  and  his 
promise  to  repair  is  promise  of  the 
master)  ;  Atchison,  etc.  Ry.  Co.  v. 
Midgett,  1  Kans.  App.  138,  40  Pac. 
996  (1895).  ("Foreman  in  charge 
of  the  work  who  hired  Midgett  and 
other  employees  and  directed  them 
about  their  work,  stood  in  place  of 
the  company,  as  its  representative, 
and  his  knowledge  and  neglect  bind 
the  company").  Anderson  v.  Elder, 
lOS    La.    672,    30    So.    120    (1902), 

(notice  to  the  foreman  of  a  gang 
loading  a  ship  of  a  dangerous  defect 


in  the  appliance  used,  and  failure  to 
remedy  it,  notwithstanding  there  was 
opportunity  to  do  so,  will  render  the 
master  liable;  although  not  person- 
ally present  he  is  so  in  legal  contem- 
plation as  regards  management  and 
discipline  and  what  is  ordinarily  nec- 
essary to  the  safety  of  the  em- 
ployees) ;  East  Tenn.,  etc.  Ry.  Co.  v. 
Wright,  100  Tenn.  56,  42  S.  W.  1065 
(1898),  (knowledge  of  conductor  of 
recklessness  of  the  engineer  is  notice 
to  the  company)  ;  Galveston,  etc.  Ry. 
Co.  V.  Slinkard,  17  Tex.  App.  585,  44 
S.  W.  35  (1898),  (knowledge  of  di- 
vision superintendent  of  habitual  dis- 
regard of  rule  against  uncoupling 
cars  while  in  motion)  ;  Mattise  v. 
Consumers'  lee  Co.,  46  La.  Ann.  1535, 
16  So.  400,  49  Am.  St.  Rep.  356  ( 1895 ) , 
(engineer  in  charge  of  machinery); 
Elledge  v.  National,  etc.  Ry.  Co.,  100 
Cal.  282,  34  Pac.  720,  38  Am.  St.  Rep. 
290  (1893),  (knowledge  of  foreman 
imputable  to  company)  ;  Riverton 
Coal  Co.  V.  Shepperd,  207  111.  395,  69 
N.  E.  921,  aflf'g  111  111.  App.  294 
(1904),  (fire  boss  neglecting  meas- 
ures of  safety  ordered  by  State  ex- 
aminer) ;  Ft.  Wayne  v.  Christie,  159 
Ind.  172,  59  N.  E.  385  (190-1), 
(knowledge  of  city's  superintendent 
of  danger  from  the  caving  of  banks 
in  the  progress  of  the  work)  ;  Eicholz 
V.  Niagara  Falls,  etc.  Co.,  174  N.  Y. 
519,  66  N.  E.  110i7,  afF'g  68  N.  Y. 
App.  Div.  441,  73  N.  Y.  Supp.  842 
(1903)  ;  Wellston  Coal  Co.  v.  Smith, 
65  Ohio  St.  70,  61  N.  E.  143,  87  Am. 
St.  Rep.  547,  55  L.  R.  A.  99  (1901), 
(mining  boss  putting  a  miner  in 
charge  of  the  work  which  it  is  his 
duty  to  superintendent  renders  the 
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witli  notice  of  the  incompetency  of  a  servant,  when  re- 
ceived by  any  agent  who  has  the  power  of  dismissing 

company    liable    for   the    neglect   of    in  the  roof  of  a  shaft  of  a  mine,  to 
such  miner)  ;  Wysoeki  v.  Wisconsin,    make  it  safe,   represent  the  master, 
etc.  Co.,  121  Wis.  96,  98  N.  W.  950    knowledge     of     defects     is     notice)  ; 
(1904),     (knowledge   of   one   having    Starnes  v.  Pine  Woods  Lbr.  Co.,  122 
authority  to  direct  employees  in  their    La.  284,  47  So.  607    (1908),   (defect 
work   that   a   horse   was   vicious,   is    in  appliance  known  to  assistant  fore- 
knowledge of  the  master )  ;  Texas,  etc.    man  is  notice  to  employer )  ;  Lammi 
Ry.  Co.  V.  Barrett,  166  U.  S.  617,  17    v.  Milford,  etc.  Quarries,   196  Mass. 
S.  Ct.  707,  41  L.  Ed.  1136,  aflf'g  67    336,    82    N.    E.    26    (1907),    (safety 
Fed.  214,  14  C.  C.  A.  373   (1897),   (a    of  premises  being  under  control  of  a 
railway    company  is   not  bound    to    superintendent  chargeable  with  con- 
"  supply  the  best  and  safest  and  new-    ditions    open    to    observation    which 
est    of    such    mechanical    appliances,    might  have  been  known  by  the  exer- 
but   is   bound   to  use   all   reasonable    cise   of   reasonable   care,   his   neglect 
care  and  prudence  in  providing  ma-    will  be  that  of  the  company)  ;  Wiita 
ohinery  reasonably  safe  and  suitable    v.  Interstate  Iron  Co.,  103  minn.  303, 
for  use  and  in  keeping  the  same  in    115   N.   W.    169    (1908),    (notice   to 
repair;     *     *     *     by  ordinary   care    mine   captain   of   previous   accidents 
is    meant    such    as    a    prudent   man    from  defective  fuse  is  notice  to  the 
would   use   under   the   same   circum-    company,  notwithstanding  the  super- 
stances;  it  must  be  measured  by  the    intendent   alone   controlled   the   pur- 
character  and  risk  of  such  business;    chase    and    supply    of    fuse    for    the 
and  where  such  persons,  whose  duty    mine )  ;  Burkard  v.  Leschen,  etc.  Rope 
it  is  to  repair  the  appliances  of  the    Co.,    217    Mo.    460,    117    S.    W.    35 
business,  know,  or  ought  to  know  by     (1909),    (unsafe  place  to  work,  no- 
the  exercise  of  reasonable  care,  of  the    tice  to  foreman)  ;  Hill  v.  Nelson  Coal 
defects   in   the   machinery,   the   com-    Co.,  40i  Mont.  1,  104  Pac.  876  (1909), 
pany   is  liable  for  their  neglect");     (vice-principal);     Henry    v.    Omaha 
Texarkana  Tel.  Co.  v.  Pemberton,  86    Packing  Co.,  81  Bev.  237,  115  N.  W. 
Ark.    329,    111    S.    W.    257    (1908),    777  (1908),  (knowledge  of  the  agent 
(foreman    when    discharging    duties    though  acquired  while  not  acting  in 
the  law  imposes  on  the  principal  be-    that   capacity    is    imputable    to    the 
comes  a  vice-principal,  and  notice  to    master)  ;    Burch    v.    Southern    Pac. 
him  is  notice  to  the  company)  ;  Olsen    Co.,    104    Pac.    (Nev.)    225    (1909), 
V.   Kelly  Coal   Co.,  236  111.   5i02,   86     (one   authroized   to   employ   is   also 
N.  E.  88    (1908),    (mine  manager);    empowered  to  promise  to  repair  de- 
Antioch  Coal  Co.  v.  Rockey,  169  Ind.    fective    machinery,     and    notice    to 
247,    82    N".    E.    76     (1907),     (mine   such  a  one  is  notice  to  the  company) ; 
boss)  ;  Cudahy  Packing  Co.  v.  Hays,    Colgate  Co.  v.  Hurst,  25  Okla.  588, 
74   Kans.   124,   85  Pac.   811    (1906),    107   Pac.   657    (1910),    (general   su- 
( defective  appliance  known  to  fore-    perintendent   of   mine)  ;     Rogers    v. 
man  in  charge  of  the  department) ;    Portland  Lbr.  Co.,  54  Ore.  387,  102 
Campbell,   etc.   Min.   Co.   v.   Smith's    Pac.     601,     103    Pac.    514     (1910), 
Admr.,  115  S.  W.  (Ky.)  256  (1909),    (knowledge    of    foreman    that    ma- 
( those  employed  to  take  down  slate    chinery    was    liable    to    start    auto- 
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that  servant,""  or  even  of  suspending  him ;  "^  and  with 
notice  of  defects  in  instrumentalities,  received  by  any 
agent  charged  with  the  supply,  inspection  or  repair  of 
such  instrumentalities."*  Notice  to  any  one  who  is  a 
vice-principal  (within  the  definition  hereafter  given)  is 
sufficient  notice  to  the  master."'  If  a  master  does  not 
provide  any  convenient  means  of  receiving  notice  per- 
sonally or  through  an  easily  accessible  vice-principal,  he. 
neglects  his  personal  duty  of  supervision  and  inspection, 
and  notice  to  any  agent  who  ought  to  communicate  it, 
may  be  sufficient.^^" 


matically  was  knowledge  of  defend- 
ant) ;  Vickers  v.  Kanawha  Ry.  Co., 
64  W.  Va,  474.  63  S.  E.  367  (1910), 
(the  unassignable  duty  of  a  railway 
company  to  provide  a  reasonably  safe 
place  for  its  servants  to  work  extends 
to  the  entire  track  over  which  he  is 
required  to  pass,  and  the  fact  that 
it  is  intrusted  to  an  independent 
contractor  will  not  absolve  the  com- 
pany from  liability)  ;  Hamann  v. 
Milwaukee  Bridge  Co.,  127  Wis.  550, 
106  N.  W.  10«1  (1906),  (a  general 
manager  is  a  vice-principal) 

°"  Notice  to  the  master-mechanic 
whose  province  it  was  to  employ  and 
discharge  engineers  and  firemen,  of 
the  practice  of  engineers  to  violate 
an  order  of  the  company,  by  placing 
their  engines  in  the  hands  of  fire- 
men, is  notice  to  the  company  ( Ohio, 
etc.  R.  Co.  V.  Collarn,  73  Ind.  261). 

°"It  is  sufficient  that  notice  of  in- 
competency should  be  given  to  oflS- 
cers  who  supervise  such  employee's 
work,  and  are  given  authority  to 
suspend  him  temporarily  from  his 
position,  for  incompetency  of  the 
kind  in  question  (Baltimore,  etc.  R. 
Co.  V.  Henthorne,  19  C.  C.  A.  623,  73 
Fed.  634). 

*"  Worden  v.  Humeston,  etc.  R.  Co., 
76  la.  310,  41  N.  W.  26;  Chicago, 
etc.  R.  Co.  V.  Blevins,  46  Kans.  370, 


26  Pac.  687  [foreman  providing  de- 
fective too] ;  Sangamon  Coal  Co.  v. 
Wiggerhaus,  122  111.  279,  13  N.  E. 
648.  Notice  of  defects  in  appliances, 
to  one  whose  duty  it  is  to  have  re- 
pairs made,  whatever  the  grade  of 
his  employment,  is  notice  to  the 
company  (Chapman  v.  Southern  Pac. 
Co.,  12  Utah,  30,  41  Pac.  551). 

^'°  Patterson  v.  Pittsburgh,  etc.  R. 
R.  Co.,  76  Pa.  St.  389;  Johnson  v. 
First  Nat.  Bank,  79'  Wis.  414,  48 
N.  W.  712  [superintendent  of  build- 
ing walk] ;  Lyttle  v.  Chicago,  etc. 
R.  Co.,  84  Mich.  289,  47  N.  W.  571 
[notice  to  yardmaster  of  defects  in 
engine].  Those  in  charge  of  the  men 
who  were  using  a  hand  car  had 
actual  knowledge  of  defects.  Held, 
that  their  knowledge  was  notice  to 
the  company  (Atchison,  etc.  R.  Co. 
V.  Napole,  55  Kans.  401,  40  Pac. 
669).  Where  notice  was  given  to  the 
superintendent  of  a  street  railway 
company  of  a  defect,  but  the  com- 
pany neglected  to  remedy  the  defect, 
and  after  a  change  in  superintend- 
ents, a  servant  was  injured  thereby, 
the  company  could  not  plead  want 
of  notice  of  the  defect,  though  its 
then  superintendent  had  not  been 
notified  thereof  ( Bland  v.  Shreveport 
R.  Co.,  48  La.  Ann.  1067,  20  So.  284). 

'"  Notice  to  a  conductor  of  a  de- 
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§  207.  Contributory  negligence.  —  All  the  rules  as  to 
contributory  negligence  are,  of  course,  applicable  to  the 
claims  of  servants  against  their  masters ;  and  many  cases 
of  that  kind  have  already  been  cited  in  Chapter  VI. 
Some  further  illustrations  of  the  application  of  these 
rules  may  be  given  here,  as  contributory  negligence  is 
naturally  very  frequent  among  injured  servants.^"  Con- 
stant familiarity  with  danger  always  breeds  indifference 
and  often  produces  recklessness.  The  servant  cannot 
recover  if  his  injury  was  proximately  due  to  his  own 
fault  in  taking  unnecessary  risks,''^^  as  by  needlessly  go- 


fective  "  hand-hold  "  or  "  foot-rest " 
was  notice  to  defendant,  and  his 
promise  to  have  the  defect  repaired 
soon  was  sufficient,  though  not  him- 
self authorized  to  make  the  repairs 
(Louisville,  etc.  R.  Co.  v.  Kenley, 
92  Tenn.  207,  21  S.  W.  326). 

'^Pearson  Lbr.  Co.  v.  Hart,  144 
Ala.  239,  39  So.  566  (1905)  ;  Walker 
v.  St.  Louis,  etc.  Sawmill  Co.,  76 
Ark.  436,  88  S.  W.  988  (1905)  ;  Lar- 
sen  V.  Leonardt,  8  Cal.  App.  226,  96 
Pac.  395  (1908)  ;  Gorman  Lbr.  Co.  v. 
Brock,  55  Fla.  577,  46  So.  740 
(1908)  ;  Southern  Oil  Co.  v.  Skipper, 
125  Ga.  368,  54  S.  E.  110  (1906); 
Dickson  v.  Swift  Co.,  238  111.  62,  87 
N.  E.  59  (1909);  Miller  v.  White, 
etc.  Monument  Co.,  118  N.  W.  (la.) 
518  (1908);  Cincinnati,  etc.  Ey.  Co. 
V.  Fortner,  113  S.  W.  (Ky.)  847 
(1908);  Rickman  v.  Lee  Lbr.  Co., 
122  La.  909',  48  So.  320  (1908); 
Whiffen  v.  Stone,  197  Mass.  579,  83 
N.  E.  989  ( 1908 )  ;  Schulte  v.  Pfaud- 
ler  Co.,  150  Mich.  427,  113  N.  W. 
1120  (1907) ;  Allen  v.  Wisconsin  Ry., 
107  Minn.  5,  119  N.  W.  423  (1909') ; 
Fulwider  v.  Trenton,  etc.  Gas  Co., 
216  Mo.  582,  116  S.  W.  508  (1909)  ; 
Hubler  v.  Johnson,  etc.  Co.,  74  Neb. 
840,  105  N.  W.  247  (1906);  Harri- 
son V.  New  York,  etc.  Ry.  Co.,  195 
N.    y.    86,    87    N.    E.    802    (190Q); 


Avery  v.  West  Lbr.  Co.,  146  N.  C. 
592,  60  S.  E.  646  (1908);  Best  v. 
Staple  Co.,  218  Pa.  202,  67  Atl.  205 
( 1907 )  ;  International,  etc.  Co.  v. 
Brice,  100'  Tex.  203,  97  S.  W.  461 
( 190,6 )  ;  Stone  v.  Union,  etc.  Co.,  100 
Pac.  (Utah)  362  (1909);  Smith  v. 
Norfolk  Traction  Co.,  63  S.  E.  (Va.) 
1005  (1909)  ;  Johnson  v.  Coates  Log- 
ging Co.,  50  Wash.  679,  97  Pac.  801 
( 1909)  ;  Gray  v.  Northern,  etc.  Ry. 
Co.,  121  N.W.  (Wis.)  142  (1900)  ;  St. 
Louis,  etc.  Ry.  Co.  v.  Conway,  156 
Fed.  234  ( 1907 )  ;  American,  etc. 
Smelting  Co.  v.  McGee,  157  Fed.  69, 
94  C.  C.  A.  573  (1907);  Williams 
Cooperage  Co.  v.  Headrick,  159  Fed. 
680,  86  C.  C.  A.  548  (1908);  Balti- 
more, etc.  Ry.  Co.  v.  Kangas,  162 
Fed.  143,  89*  C.  C.  A.  167  (1908). 
'"  Lothrop  v.  Pitchburg  R.  Co.,  150 
Mass.  423,  23  N.  B.  227;  Piper  v. 
Cambria  Iron  Co.,  78  Md.  249,  27 
Atl.  939;  Carroll  v.  East  Tennessee, 
V.  &  G.  Ry.  Co.,  82  Ga.  452,  10  S.  E. 
163  [fireman  traveling  with  sleep- 
ing engineer] ;  Illinois,  etc.  R.  Co. 
v.  Patterson,  69  111.  650';  s.  c,  again, 
93  111.  290;  Memphis,  etc.  R.  Co.  v. 
Thomas,  51  Miss.  637  [driving  train 
too  fast  over  track  known  to  be  dan- 
gerous] ;  Welch  V.  Brainard,  108 
Mich.  3S,  65  N.  W.  667  [doing  work 
in  a  needlessly  dangerous  manner]  ; 
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ing  or  remaining  in  a  dangerous  place,^^^  needlessly  or 

Way  V.  Chicago,  etc.  R.  Co.,  76  la.  152    Mich.    438,     116    N.     W.     HOT 

393,  41   N.   W.   51    [dispensing  with  ( 1908)  ;  Elmgren  v.  Chicago,  etc.  Ry. 

needed   assistance];    Gowen   v.   Har-  Co.,   102  Minn.  41,   112  N.  W.   1067 

ley,   6   C.    C.   A.    190i,   56    Fed.    973.  ( 1907 )  ;    Thornberry    v.    Old    Judge 

While   the    cars   were    still    moving,  Min.    Co.,    126    Mo.    App.    660,    105 

decedent  began  to   climb   down    the  S.  W.  659   ( 1907 )  ;  Sledge  v.  Weldon 

side  of  the  car,  and  was  crushed  be-  Lbr.  Co.,  140  N.  C.  459,  53  S.  E.  295 

tween  the  car  and  a  post  which  stood  (1906)  ;      Gunderson      v.      Roebling 

close    to    the    track.      Decedent   was  Constr.  Co.,  194  N.  Y.  529,  86  N.  E. 

an    experienced    railroad    man,    and  807   ( 1909 )  ;  Savage  v.  Rhode  Island 

was  familiar  with  the  surroundings  Co.,  28  R.  I.  391,  67  Atl.  633  (1907)  ; 

of    defendant's    tracks.      It    did   not  St.  Louis,  etc.  Ry.  Co.  v.  Finley,  118 

appear   that   any   rule   of   defendant  S.  W.    (Tenn.)    692    (1909);   Hoseth 

required  decedent  to  descend  from  a  v.  Preston  Mill   Co.,  49  Wash.   682, 

moving  train   at  that  place.     Held,  96  Pac.  423  (1908);  Norfolk,  etc.  Ry. 

that   decedent   assumed   the   risk   in  Co.  v.  Belcher's  Admr.,  107  Va.  340, 

descending    from    car,    and    plaintiff  58  S.  W.  579  ( 1907)  ;  Priddy  v.  Black, 

could    not    recover     (Pennington    v,  etc.  Min.  Co.,  64  W.  Va.  242,  61  S.  E. 

Detroit,   etc.   R.   Co.,   90  Mich.   505,  163    (1906). 

51  N.  W.  634).  In  an  action  against  =^  Bunt  v.  Sierra  Min.  Co.,  138 
a  railway  company  for  the  death  of  U.  S.  483,  US.  Ct.  464  [miner  re- 
an  employee,  evidence  that  deceased  moving  prop  and  sitting  under  dan- 
was  habitually  careless  and  reck-  gerous  roof] ;  Victor  Coal  Co.  v.  Muir, 
less  in  the  performance  of  his  duty  20'  Colo.  320',  38  Pac.  378  [miner  con- 
is  admissible  (Peoria,  etc.  R.  Co.  tinuing  work  without  propping 
v.  Puekett,  52  111.  App.  222).  mine];  Coal  Co.  v.  Estievenard,  53 
Where  plaintiff  was  not  acting  un-  Ohio  St.  43,  40  N.  E.  725  [same] ; 
der  the  orders  of  his  employer,  but  Lord  v.  Pueblo  Smelting  &  Refining 
on  his  own  responsibility,  knowing  Co.,  12  Colo.  390i,  21  Pac.  148  [pass- 
the  danger,  he  could  not  recover  ing  between  cars  two  feet  apart] ; 
damages  for  his  injuries  (Taylor  v.  Whitmore  v.  Boston  &  M.  R.  Co., 
Baldwin,  78  Cal.  517,  21  Pac.  124).  150  Mass.  477,  23  N.  E.  220  [going 
Alabama,  etc.  Ry.  Co.  v.  McWhorter,  between  cars] ;  Columbus,  etc.  R. 
156  Ala.  269,  47  So.  84  (1908);  War-  Co.  v.  Bridges,  86  Ala.  448,  5  So. 
ren  Vehicle  Co.  v.  Siggs,  120  S.  W.  864  [crossing  dangerous  trestle]; 
(Ark.)  412  (1909)  ;  Southern  Ry.  v.  Haggerty  v.  Chicago.,  etc.  R.  Co.,  90 
Salmon,  65  S.  E.  (Ga.)  70  (1909);  la.  406,  57  N.  W.  896  [climbing 
Chicago,  etc.  Ey.  v.  Cobler,  87  N.  E.  down  side  of  car] ;  Southern  Pac. 
(Ind.)  981  (1909);  Rogers  v.  Cov-  Co.  v.  Johnson,  12  C.  C.  A.  479.,  64 
ington,  etc.  Ry.  Co.,  102  S.  W.  (Ky.)  Fed.  951  [going  outside  of  locomotive 
336,  31  Ky.  L.  374  (1907);  Rick-  while  running  fast].  A  conductor 
man  v.  Lee  Lbr.  Co.,  122  La.  900,  of  a  material  train  who,  unneces- 
48  So.  320  (1909);  State  v.  Linton,  sarily  and  contrary  to  custom, 
etc.  Mfg.  Co.,  109  Md.  404,  77  Atl.  climbed  on  top  of  a  shanty  car  form- 
602  (190-9);  O'Toole  v.  New  England  ing  part  of  the  train,  to  signal  the 
Gas,  etc.  Co.,  201  Mass.  126,  87  N.  E.  engineer,  and  was  thrown  there- 
608  (1909');  Syneszewski  v.  Schmidt,  from   on    account   of   the    car   being 
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carelessly  using  dangerous  appliances,^^*  needlessly  using 
materials,  implements  or  structures  for  purposes,  or  in 
a  manner  to  which  they  are  obviously  not  adapted,^^^ 

derailed  through  the   falling  of  the  Lewiston,  etc.  Co.,  49  Wash.  405,  95 

coupling   apparatus,    was    guilty     of  Pae.  493  ( 1908)  ;  Solt  v.  Canney,  162 

contributory  negligence  ( Georgia,  etc.  Fed.   660',   89   C.   C.   A.  452    (1908); 

R.   Co.   V.   Hallman,   97   Ga.   317,   23  McCabe,   etc.    Const.    Co.   v.    Wilson, 

S.  E.  73  [conductor  climbing  on  top  209  U.  S.  275,  28  S.  Ct.  558,  52  L.  FA. 

of    car,    without    necessity    or    cus-  788    (1908). 

torn] ;  Werk  v.  Illinois  Steel  Co.,  154  ''^  An  employee  cannot  recover  for 

111.  427,  40  N.  E.  442   [standing  on  injuries    from    defective    appliances 

rail,   close   to  wheel   of  car] ;    Coops  while  using  them,  without  necessity, 

V.  Lake  Shore,  etc.  R.  Co.,  33  N.  W.  in  a  manner  and  for  a  purpose  not 

541   [creeping  under  train]  ;   Kiimey  intended,    where    the    defects    would 

V.   Corbin,   132   Pa.   St.  341,   19   Atl.  not  render   such  appliances  unfit  to 

141  [going  under  hanging  stone];  be  used  as  intended  (Jayne  v.  Sebe- 
Kilroy  v.  Foss,  161  Mass.  138,  36  waing  Coal  Co.,  lO'S  Mich.  242,  65 
N.  E.  746  [going  under  hanging  N.  W.  971)  ;  Galvin  v.  Old  Colony  R. 
stones] ;  Goff  v.  Chippewa  River,  etc.  Co.,  162  Mass.  533,  39'  N.  E.  186 
R.  Co.,  86  Wis.  237,  56  N.  W.  465.;  [narrow  passage,  not  meant  for 
Yearsley  v.  Sunset  Telephone  Co.,  110  travel]  ;  Jennings  v.  Tacoma  R.  Co., 
Cal.  236,  42  Pac.  638  [climbing  tree  7  Wash.  St.  275,  34  Pac.  937  [same] ; 
to  string  wires] ).  To  stand  in  close  Cluny  v.  Cornell  Mills,  160  Mass. 
proximity  to  a  railroad  train  passing  218,  35  N.  E.  772  [guard  to  saw]  ; 
at  the  rate  of  thirty  or  forty  miles  Felch  v.  Allen,  98  Mass.  572;  Hous- 
an  hour  is  contributory  negligence  ton,  etc.  R.  Co.  v.  Meyers,  55  Tex. 
(Illinois  Cent.  R.  Co.  v.  Stassen,  56  110  [brakeman  using  end  of  switch- 
Ill.  App.  221).  chain    in    place    of    coupling-link]; 

"^  Cunningham  v.  Merrimac  Paper  Groff  v.  Duluth  Imperial  Mill  Co., 
Co.,  163  Mass.  89,  39  N.  E.  774  [lift-  58  Minn.  333,  59  N.  W.  1049  [setting 
ing  heavy  door]  ;  Diehl  v.  Lehigh  ladder  on  loose  barrels]  ;  Richardson 
Iron  Co.  (Pa.),  21  Atl.  430  [dyna-  v.  Carbon  Hill  Coal  Co.,  6  Wash.  St. 
mite] ;  Acme  Coal  Min.  Co.  v.  Mc-  52,  32  Pac.  1012  [walking  in  railroad 
Iver,  5  Colo.  App.  267,  38  Pac.  596  tunnel]  ;  Kauffman  v.  Maier,  94  Cal. 
[elevator  liable  to  start]  ;  Massie  v.  269,  29  Pac.  481).  But  where  an  ap- 
Peel  Coal  Co.,  41  W.  Va.  629,  24  S.  E.  pliance  suitable  for  the  purpose  for 
644  [coal  miner,  who  tested  slate  which  it  is  designed  is  used  for  an- 
roof  of  mine  by  tapping  it  with  his  other  for  which  it  is  unfitted,  the 
pick  near  place  known  to  him  to  be  master  may  become  liable  for  in- 
dangerous]  ;  Kansas,  etc.  Ry.  Co.  v.  juries  caused  by  such  diversion, 
Henrie,  87  Ark.  443,  112  S.  W.  967  where  that  practice  has  grown  into  a 
(1908)  ;  Sutton  v.  Des  Moines  Bak-  custom  (Miller  v.  Union  Pac.  R.  Co., 
ery  Co.,  135  la.  390,  112  N.  W.  836  17  Fed.  67;  Crebarry  v.  National 
(1907)  ;  Roberts  v.  Sanitas  Food  Co.,  Transit  Co.,  28  N.  Y.  Supp.  291,  77 

142  Mich.  589,  106  N.  W.  68  (1906)  ;  Hun,  74  [leaning  against  lath]). 
Schulte  V.  Pfaudler,  150  Mich.  427,  Harper  v.  111.  Cent.  Ry.  Co.,  115 
113  N.  W.  1120  (1907);  Woelflen  v.  S.   W.    (Ky.)    198    (1909);    Agresta 
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needlessly  coupling  cars  in  motion,^^"  or  needlessly  trying 

to  step  on  a  moving  railroad  train.^"     He  cannot  recover 

V.  Stevenson,  112  App.  Div.  367,  98  ting  out  car)  ;  Gilbert  v.  Burlington, 

N.  Y.  Supp.  594;  Finan  v.  Suteh,  220'  etc.  Ry.  Co.,  128  Fed.  529',t63  C.  C.  A. 

Pa.  378,  69  Atl.  817    (1908);  Quick  27     (1904);     Southern    Ey.    Co.    v. 

V.  Millfort  Mill  Co.,  78  S.  C.  472,  59  Arnold,    114    Ala.    183,    21    So.    954 

S.  E.  365    (1907)  ;   Fewell  v.  South-  (1897)  ;  Shorter  v.  Southern  Ry.  Co., 

em  Ry.  Co.,  106  Va.  1,  52  S.  E.  689  121    Ala.    158,    25    So.    853     (1899i), 

(1906)  ;  Kellier  v.  Inglish  Co.,  6  Ont.  (guiding     coupling     link     by     hand 

(W.  R. )    334;   Chicago,  etc.  Ry.  Co.  when  provided  with  coupling  stick)  ; 

V.   Hamilton,   42   Ind.   App.   512,   85  McDonald  vi  Alabama,  etc.  Ry.  Co., 

X.   E.    1044    (1906);    Mulholland  v.  123   Ala.    227,    26   So.    165    (1899'); 

Ideal  Mfg.   Co.,   149  Mich.   126,   112  Huggins   v.    Southern    Ry.    Co.,    148 

N.  W.  483    (1907)  ;   Kelley  v.  Law-  Ala.  153,  41  So.  856  (1906)  ;  Whalin 

rence,    106   Mo.   75,   9-2    S.   W.    1158  v.  Illinois,  etc.  Ry.  Co.,  112  111.  App. 

(1906);  Standard  Distilling,  etc.  Co.  428    (1904);    Carrier  v.  Union  Pac. 

v.   Harris,   75   Neb.   480i,   106  N.  W.  Ry.  Co.,  61  Kan.  447,  59  Pac.   1075 

582   (1906);  Salisbury  v.  Press  Pub-  (1900);    Caldwell   v.    Missouri,   etc. 

lishing  Co.,  76  Neb.  849',  106  N.  W.  Ry.  Co.,  181  Mo.  455,  80  S.  W.  867 

136     (1906);    Amer.    Bridge    Co.    v.  (1904);   Reninger  v.  New  York,  etc. 

Seeds,  144  Fed.  605,  75  C.  C.  A.  407,  Ry.   Co.,    162   N.   Y.   595,   57   N.   E. 

11   L.   R.  A.    (N.  S.)    1041    (1906);  1123;    s.    c,    11    App.    Div.    565,    42 

Wash.  Mills  v.  Cox,  157  Fed.  634,  85  N.  Y.  Supp.  813    (1900)  ;   Elmore  v. 

C.  C.  A.  154  (190'7);  Union  Pac.  Ry.  Seaboard,    etc.    Ry.    Co.,    132    N.    C. 

V.  Brady,  161  Fed.  719  (1908).  865,  44  S.  E.  620    (1903);   Allen  v. 

'"  Finnell  v.  Delaware,  etc.  R.  Co.,  New  York,  etc.  Ry.  Co.,  174  Fed.  779, 

129  N.  Y.  669,  29  N.  E.  825;   Ken-  98  C.  C.  A.  253    (1909');   St.  Louis, 

nedy  v.  Lake  Superior,  etc.  R.  Co.,  etc.    Ry.    Co.    v.    Davis,    124    S.    W. 

87  Wis.  28,  57  N.  W.  976;  Long  v.  (Ark.)      754      (1910);      Strange     v. 

Coronado  R.  Co.,  96  Cal.  269,  31  Pac.  Wrightsville,   etc.   Ry.   Co.,   133   Ga. 

170;   Muldowney  v.  Illinois   Central  730,  66  S.  E.  774  (1910)  ;  Toledo,  etc. 

R.     Co.,     39     la.     615      [brakeman  Ry.  Co.  v.  Gordon,  177  Fed.  152,  100 

warned] ;  Williams  v.  Central  R.  Co.,  C.  C.  A.  572  ( 1910)  ;  Wight  v.  Mich- 

43  Id.  396;  Peoria,  D.  &  E.  R.  Go.  v.  igan,  etc.  Ry.  Co.,  126  N.  W.  (Mich.) 

Puekett,  52  111.  App.  222;  Towner  v.  414   (1910). 

Missouri  Pac.  R.  Co.,   52  Mo.   App.  ""  Wilson  v.  Michigan  Cent.  R.  Go., 

648    [needlessly  coupling  cars  going  94  Mich.  20,  53  N.  W.  797;  Novoek 

6  miles  an  hour] ) .    McManus  v.  Ore-  v.  Michigan  Cent.  R.  Co.,   63  Mich, 

gon  Short  Line  Ry.  Co.,  118  Mo.  App.  121,  29  N.  W.  525;  Louisville,  etc.  N. 

152,  94  S.  W.  743;   s.  c,  207  U.  S.  R.  Co.  v.  Wallace,  90  Tenn.  531,  15 

583,   28   S.   Ct.   260,   52   L.   Ed.   351  S.  W.  921  [speed  ten  miles  an  hour; 

(1907),    (needlessly    going    between  inexcusable];   Richmond,  etc.  R.  Co. 

cars  to  uncouple  them  when  provided  v.  Bivins,  103  Ala.  142,  15  So.  515; 

with  a  lever)  ;    Morriss  v.  Duluth,  St.  Louis,  etc.  R.   Co.  v.  Bloyd,  60 

etc.  Ry.  Co.,  108  Fed.  747,  47  C.  C.  A.  Ark.  637,  31  S.  W.  457;  Union  Pac. 

661    (1901)  ;  Gilbert  v.  Chicago,  etc.  R.  Co.  v.  Estes,  37  Kans.  715,  16  Pac. 

Ry.  Co.,  123  Fed.  832   (1903),    (out-  131. 
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for  injuries  caused  by  his  own  negligence,  in  using  with- 
out order  to  do  so  appliances  which  he  knows  to  be  dan- 
gerously defective  or  out  of  repair,^^'  or  using  dangerous 
machinery  in  a  perilous  manner/^"  or  in  failing  to  heed 
warnings  or  signals ;  ^^°  in  failing  to  give  such  warning  to 

™  Schulz  V.  Rohe,  149  N.  Y.  132,  43  v.  Brewster,  131  N.  Y.  606,  30  N.  E. 
N.  E.  420,  rev'g  8  Misc.  683,  28  N.  Y.  124  [warning  against  hammering 
Supp.  1147;  McQuigan  v.  Delaware,  radiator];  Ward  v.  Chesapeake,  etc. 
etc.  R.  Co.,  122  N.  Y.  618,  26  N.  E.  E.  Co.,  39  W.  Va.  46,  19  S.  E.  389 
13.  Where  deceased  was  in  charge  [failure  to  see  signal] ;  Vreeland  v. 
of  defendant's  coal  cars,  and  in  the  Chicago,  etc.  R.  Co.  (la.),  60  N.  W. 
use  of  a  car,  the  trap  of  which  had,  542  [heard  warning,  but  thought  no 
to  his  knowledge,  been  broken  two  danger] ;  Degnan  v.  Jordan,  164 
weeks  before  he  was  killed  by  fall-  Mass.  84,  41  N.  E.  117;  Lendberg  v. 
through  the  trap,  while  cars  in  Bratherton  Iron  Min.  Co.,  97  Mich, 
proper  condition  were  available  to  443,  56  N.  W.  846;  Devine  v.  Savan- 
him  for  use,  and  he  had  been  directed  nah,  etc.  R.  Co.,  89  Ga.  541,  15  S.  E. 
to  send  cars  with  broken  traps  to  the  781;  Campbell  v.  Lunsford,  83  Ala. 
shop  for  repair;  held,  thait  it  was  512,  3  So.  522;  Noll  v.  Phil.  &  Read- 
error  to  submit  the  case  to  the  jury  ing  R.  Co.,  163  Pa.  St.  504,  30  Atl. 
( Shields  v.  N.  Y.  Central  R.  Co.,  133  157  [mistaken  belief  that  danger  had 
N.  Y.  557,  30  N.  E.  596).  passed].     Alabama  Coal,  etc.  Co.  v. 

==»Odell  V.  N.  Y.   Central  R.   Co.,  Hammond,  156  Ala.  253,  47  So.  248 

120  N.  Y.  323,  24  N.  E.  478  [placing  (190«)  ;  Pre  v.  Standard,  etc.  Cement 

hand  on  dangerous  saw] ;  Gaflfney  v.  Co.,  9  Cal.  App.  591,  100  Pac.   122 

Inman  Mfg.  Co.,  18  R.  I.  781,  31  Atl.  (190.9)  ;   Morelli  v.  Noera  Mfg.  Co., 

6  [putting  hand  in  machine  while  in  81   Conn.  447,   71   Atl.   353    (1909); 

motion] ;  Hartwig  v.  Bay  State  Shoe  Jemnienski  v.  Lobdell  Car  Wheel  Co., 

Co.,  118  N.  Y.  664,  23  N.  E.  24  [ad-  5   Pennw.    (Del.)    485,   63   Atl.   935 

justing  machinery  in  motion];   Lar-  (1905);    Hilman   Land,   etc.    Co.   v. 

son  V.  St.  Paul,  etc.  R.  Co.,  43  Minn.  Littlejohn,   90   S.   W.    106.3,   28   Ky. 

488,   45   N.   W.    1096    [turning   cog-  L.  Rep.  983  (1908);  Elmgren  v.  Ry. 

wheels  by  hand];    Salem  Stone  Co.  Co.,  102  Minn.  41,  112  N.  W.  1067, 

V.  O'Brien,  12  Ind.  App.  217,  40  N.  E.  12  L.  R.  A.  (N.  S.)  754  (1906)  ;  Illi- 

430    [resting    foot    on    cogwheels];  nois  Cent.  Ry.  Co.  v.  Emerson,  88  Miss. 

Wilson  V.  Steel-Edge  Stamping  Co.,  598,  40  So.   818    (1906);    Coonce  v. 

163  Mass.  315,  39  N.  E.   1039   [bad  Nat.  Biscuit  Co.,  115  Mo.  App.  629, 

method    using    machinery];    McCal-  92  S.  W.  352    (1906);   Waggoner  v. 

lum  V.  McCallum,  58  Minn.  288,  59  Sneed,   118   S.   W.    (Tex.  App.)    547 

N.    W.    1019;    Jones   v.    Sutherland,  (1900);   New  York,  etc.  Ry.  Co.  v. 

91   Wis.   587,   65   N.   W.   496.  Wilson,  64  S.  E.  (Va.)  1060  (1909); 

"°  St.  Louis,  etc.   R.   Co.  v.  Schu-  Imhoof  v.  Northwestern  Lbr.  Co.,  43 

macher,  152  U.  S.  77,  14  S.  Ct.  479  Wash.    387,    86    Pac.    650    (1906); 

[several   warnings] ;    Southern    Pac.  Jackson  v.  Wheeling,  etc.  Ry.  Co.,  65 

Co.  V.  Seley,  152  U.  S.  145,  14  S.  Ct.  W.  Va.  415,  64  S.  E.  450    (1906)  ; 

530  [warned,  yet  persisted] ;  Moeller  Kirkpatrick  v.  St.  Louis,  etc.  Ry.  Co., 
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others  as  is  necessary  for  his  own  protection;^"  in  fail- 
ing to  use  the  safeguards  which  the  master  has  pro- 
vided,^^^  or  to  take  proper  precautions  against  known 
dangers,^^*  or  in  omitting  to  look  and  listen  for  approach- 

159  Fed.  855,  87  C.  C.  A.  35  (1908) ;  Illinois  Cent.   E.   Co.  v.  Bowles,.  71 

Euddick    v.    Railway    Co.,    11    Ont.  Miss.    1003,    15    So.    138    [going  be- 

(W.  E.)   130.  tween  disabled  cars];  Bedford  E.  Co. 

="  Hoover  v.   Beech  Creek  R.   Co.,  v.  Brown,  142  Ind.  659,  42  N.  E.  359 

154  Pa.  St.  362,  26  Atl.  315;  Thoman  [not  looking  to  see  if  timbers  were 

V.    Chicago  &   N.   W.   R.   Co.    (la.),  in  place].     Nihill  v.  New  York,  etc. 

60   N.    W.    612;    Eichmond,   etc.    E.  Ey.  Co.,  167  Mass.  52,  44  N.  B.  1075 

Co.  V.  De  Butts,  90  Va.  406,  18  S.  E.  (1896),  (one  employed  to  inspect  and 

837 ;  St.  Louis  Brick  Co.  v.  Kenyon,  couple  cars  going  between  them  with- 

57    111.    App.    640;    Stevens    v.    San  out  giving  notice  to  the  foreman); 

Francisco,  etc.  E.  Co.,  lOO  Cal.  554,  Montague   v.   Chicago,  etc.   Ry.   Co., 

35  Pac.  165   [near  machinery,  with-  82  Fed.  787,  27  C.  C.  A.  180  (1897)  ; 

out  notifying  engineer] ;    Louisville,  Whitoomb  v.  MeNulty,  105  Fed.  863, 

etc.   R.   Co.   v.   Mothershed,   97   Ala.  45    C.    C.    A.    90    (1901),    (engineer 

261,    12    So.    714    [conductor   failing  going    under    engine    to    make    re- 

to    signal];    Crane   v.    Chicago,    etc.  pairs);    Alabama,    etc.    Ry.    Co.    v. 

R.  Co.,  93  Wis.  487,  67  N.  W.  1132  Roach,     116    Ala.    360,    23     So.     52 

[going  under  engine,  without  notify-  (1897);    Norfolk,    etc.    Ry.    Co.    v. 

ing  engineer] ;  Lumpkin  v.  Southern  Graham,   96   Va.   430',   31    S.   E.   604 

R.    Co.,   99    Ga.    Ill,   24   S.    E.    963  (1898);  Seldombridge  v.  Chesapeake, 

[watchman  climbing  on  car  without  etc.  Ry.  Co.,  46   W.  Va.  569,   33   S. 

giving  notice].     A  car  repairer,  who  E.  293    (1899);    Hulien  v.   Chicago, 

had  been  engaged  for  three  years  in  etc.     Ry.     Co.,     107     Wis.     122,     82 

that  work,  went  under  the  last  car  of  N.     W.     710     (1900);     Elgin,     etc. 

a  train,  with  the  knowledge  that  a.  Ey.   Co.  v.  Herath,  230i  111.   109',  82 

caboose  was   to  be   attached   to  the  N.  E.   610;   rev'g  126  111.   App.   416 

rear  of  the  car,  without  putting  out  (19'07);    Soecoroso   v.    Philadelphia, 

a  flag  or  other  signal  to  give  warn-  etc.   Ry.   Co.,   170'  Fed.   722    (1909), 

ing  of  his  being  under   the   car,   is  (track  laborer  walking  between  the 

guilty  of  negligence    (Southern  Pac.  rails);    Gleason  v.   Suskin,   110  Md. 

Co.  v.  Poo],  160  U.  S.  438,  16  S.  Ct.  137,   72   Atl.    1034    (1909),    (an   ex- 

338 ;  Illinois  Cent.  R.  Co.  v.  Winslow,  perienced  forewoman  going  between 

56  111.  App.  462).  shafting  in   a  factory)  ;    Santore   v. 

''''Junior  v.  Missouri  Electric  Co.,  New  York,  etc.  Ey.   Co.,   203   Mass. 

127  Mo.  79,  29  S.  W.  988  [handling  437,   89   N.   E.   619    (1909),    (a   ser- 

wires  without  gloves]  ;  Kaare  v.  Troy  vant  is  not  justified  in  relying  wholly 

Steel  Co.,  139  N.  Y.  369',  34  N.  E.  901  on  signals  which  ought  to  be  given 

[not  using  lights].  by  approaching  train,  he  must  make 

'"McQuigan  v.   Delaware,  etc.  E.  a    reasonable    use    of    his    senses); 

Co.,  122  N.  Y.  618,  26  N.  E.  13,  759  Magliani  v.  Minnesota,  etc.  Ey.  Co., 

[stepping  on  man-hole  cover  known  108     Minn.     148,     121     N.     W.     635 

to  be  loose];  Evansville,  etc.  E.  Co.  (19i09),  (employees  passing  leisurely 

V.  Krapf,  143  Ind.  647,  36  N.  E.  901;  through  railway  yard,  have  not  the 
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ing  trains  on  a  railroad/''*  or  to  notice  which  way  a  train 
was  moving,^^^  or  to  get  out  of  the  way  of  a  train,^^"  or 
to  look  for  defects  or  dangers  in  the  place  of  work  or 
appliances,  which  were  obvious  or  which  he  ought  to  have 
foreseen  were  probable.'*^'     A  servant  cannot  recover  for 


same  right  to  rely  on  signals  being 
given  as  when  they  are  at  work)  ; 
St.  Louis,  etc.  Ey.  Co.  v.  Finley,  118 
S.  W.  (Tenn.)  692  (1909),  (brake- 
man  going  forward  to  flag  a  train 
must  look  and  listen  continuously)  ; 
Virginia  Iron,  etc.  Co.  v.  Munsey, 
110  Va.  156,  65  S.  E.  478  (1909),  as 
against  dangers  known  to  him  or 
which  might  have  been  known  by  ordi- 
nary care,  a  servant  must  provide  for 
his  own  safety)  ;  Raines  v.  Great 
Northern,  etc.  Ry.  Co.,  53  Wash.  570, 
102  Pac.  431  (1909),  (an  engineer 
-where  train  has  taken  the  siding  to 
allow  another  to  pass,  cannot  recover 
for  injury  received  from  train  passing 
on  the  main  track  received  while 
standing  too  near  when  cleaning  his 
•engine )  ;  McPherson  v.  Great  North- 
ern Ry.  Co.,  149  Wis.  473,  122  N.  W. 
1022  (1909')  ;  Louisville,  etc.  Ry.  Co. 
V.  Holland,  51  So.  (Ala.)  365 
( 1909 )  ;  Wickham's  Admr.  v.  Louis- 
ville, etc.  Ry.  Co.,  122  S.  W.  (Ky.) 
154  (1909);  Louisville,  etc.  Ry.  Co. 
V.  Lumpkin,  124  S.  W.  (Ky.)  318 
(1910);  Degonia  v.  St.  Louis,  etc. 
Ry.  Co.,  224  Mo.  564,  123  S.  W.  807 
(190&);  Van  Dyke  v.  Missouri,  etc. 
Ry.  Co.,  130  S.  W.  1  ( 1910)  ;  Dowell 
T.  Chicago,  etc.  Ry.  Co.,  83  Kans. 
562,  112  Pac.  136  (1910);  Hammer 
V.  Great  Northern  Ry.  Co.,  129  N.  W. 
(Minn.)  219  (1911);  Illinois,  etc. 
Ry.  Co.  V.  Comfort,  53  So  (Miss.) 
422  ( 1910)  ;  Regan  v.  Boston,  etc. 
Ey.  Co.,  208  Mass.  520,  94  N.  B.  691 
(1911). 

==^Aerkfetz  v.  Humphreys,  145 
U.  S.  418,  12  S.  Ct.  835;  Elliott  v. 
Chicago,  etc.  R.  Co.,  150  U.  S.  245, 


14  S.  Ct.  85  [no  excuse  that  attention 
was  suddenly  called  away] ;  Lynch 
V.  Boston  &  A.  R.  Co.,  159  Mass. 
536,  34  N.  E.  1072;  Clark  v.  N.  Y., 
Lake  Erie,  etc.  R.  Co.,  80  Hun,  320, 

30  N.  Y.  Supp.  126;  Loring  v.  Kan- 
sas City,  etc.   R.   Co.,  128  Mo.   349, 

31  S.  W.  6;  Church  v.  Chicago,  etc. 
R.  Co.,  119  Mo.  203,  23  S.  W.  1056; 
Rawlston  v.  East  Tennessee,  etc.  R. 
Co.,  94  Ga.  536,  20  S.  E.  123;  Keefe 
V.  Chicago,  etc.  R.  Co.,  92  la.  182, 
60  N.  W.  503;  Schaible  v.  Lake 
Shore,  etc.  R.  Co.,  97  Mich.  318,  56 
N.  W.  565  [shunted  train];  Wilber 
V.  Wisconsin  Cent.  Co.,  86  Wis.  535, 
57  N.  W.  356  [shunted  car]  ;  Nelling 
V.  Chicago,  etc.  R.  Co.,  98  Iowa,  554, 
63  N.  W.  568,  67  N.  W.  404,  4  Am.  & 
Eng.  Ey.  Cas.  (N.  S.)  539  [extra 
train] ;  Kenna  v.  Central  Pac.  R.  Co., 
101  Cal.  26,  35  Pac.  332;  Van  Dyke 
V.  Missouri,  etc.  Ry.  Co.,  supra:; 
Dowell  V.  Chicago,  etc.  Ey.  Co., 
supra;  Saccoroso  v.  Philadelphia,  etc. 
Ry.  Co.,  supra;  Santor  v.  New  York, 
etc.  Ry.  Co.,  supra.  But  see  Baccelli 
v.  Delaware  Ry.  Co.,  138  App.  Div. 
623,  122  N.  Y.  Supp.  849  (1910), 
(holding  that  where  it  is  the  fore- 
man's duty  to  give  notice  of  approach- 
ing train  a  section  hand  could  rely 
on  his  doing  so  if  train  was  approach- 
ing from  the  opposite  direction). 

^^^Magee  v.  Chicago,  etc.  R.  Co., 
89  la.  752,  56  N.  W.  681. 

''"  Cooney  v.  Great  Northern  R. 
Co.,  9  Wash.   St.  292,  37  Pac.  438. 

^  Conway  v.  Furst  [Ct.  Errors]  57 
N.  J.  Law,  645,  32  Atl.  380  [unfin- 
ished building] ;  East  St.  Louis  Stor- 
age Co.  V.  Crow,  185  111.  74,  39  N.  E. 
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an  injury  caused  by  Ms  own  needless  haste ;  ^^'  but  Ms 
error  of  judgment,  caused  by  necessary  haste,  is  not  nec- 
essarily a  bar.^'"  So  the  servant  cannot  recover  for  an 
injury  which  he  would  not  have  suffered,  if  he  had  not 
voluntarily  left  his  post  of  duty  to  take  a  position 
of  greater  danger,^*"  even  though  his  act  may  be  well 

589   [hole:   no  excuse  given  for  not  App.  337,  117  S.  W.  106   (1909),   (a 

seeing  it] ;  Dieboldt  v.  U.  S.  Baking  servant  is  not  guilty  of  contributory 

Co.,  81  Hun,  195,  30  N.  Y.  Supp.  745  negligence  because  he  obeys  the  mas- 

[elevator] ;    Johnson    v.    Hovey,    98  ter's  order  in  putting  himself  in  a, 

Mich.    343,    57    N.    W.    172    [saw] ;  dangerous   place,   if   the   place   were 

Moore  v.  Norfolk,  etc.  R.  Co.,  87  Va.  not   so   dangerous   that   no   prudent 

489,  12  S.  E.  9iOS  [lounging  too  near  man    would    have    done    it    and    he 

track];    Sexton   v.    Turner,    89    Va.  merely  underestimated  the  danger)  ; 

341,  15  S.  E.  862  [failure  to  examine  Smith  v.  Hewitt,  etc.  Lbr.  Co.,   104 

hole  loaded  with  dynamite] ;   Day  v.  Pae.    (Wash.)    651     (1909'),    (where 

Cleveland,  etc.  R.  Co.,  137  Ind.  206,  all  passageways  through  the  mill  are 

36  N.  E.  854.  dangerous,  the  servant  is  not  guilty 

'"  Home  v.  Old  Colony  R.  Co.,  161  of  contributory   negligence   in  using 

Mass.  180,  36  N.  E.  792.  the  one  used  habitually,  with  knowl- 

'™  Reynolds  v.  Boston,  etc.  R.  Co.,  edge  of  the  master )  ;  Lyon  v. 
64  Vt.  66,  24  Atl.  134;  Baltimore,  Charleston,  etc.  Ry.  Co.,  84  S.  C.  364, 
etc.  Ry.  Co.  v.  Cavanaugh,  35  Ind.  66  S.  E.  282  (1909),  (where  acting 
App.  32,  71  N.  E.  239  (1904),  (a  under  orders  of  the  master  the  ser- 
servant  is  chargeable  with  contribu-  vant  is  not  bound  to  exercise  the 
tory  negligence  in  failing  to  use  most  discriminating  judgment  for 
such  care  as  one  of  ordinary  prudence  his  own  safety);  Grand  Trunk,  etc. 
would  use  under  the  circumstances,  Ry.  Co.  v.  Poole,  93  N.  E.  (Ind.) 
but  not  for  the  failure  to  exercise  the  26  (1910),  (one  is  not  contribu- 
best  judgment) ;  Spronk  v.  Addyston  torily  negligent  in  adjusting  couplers 
Pipe,  etc.  Co.,  19  Ohio  Cir.  Ct.  R.  between  slowly  moving  cars,  where 
714,  10  O.  C.  D.  675  (1900);  Barks-  not  manifestly  negligent,  in  con- 
dale  V.  Charleston,  etc.  Ry.  Co.,  66  formity  with  the  custom  of  prudent 
S.  C.  204,  44  S.  E.  743  ( 1903 )  ;  employees  in  the  railway  company's 
Tallahassee  Falls  Mfg.  Co.  v.  Moore,  service,  though  neither  the  plaintiff 
48  So.  (Ala.)  593  (1909),  (that  if  nor  defendant  were  aware  of  such 
a  servant  had  selected  another  way  custom). 

he  would  have   avoided  the   injury,       '"Pittsburgh,  etc.  R.  Co.  v.  Sent- 

does  not  show  him  to  have  been  eon-  meyer,    92    Pa.    St.   276    [riding   on 

tributorily  negligent;  the  question  is,  top  of  car:  low  bridge]  ;  s.  P.,  Rains 

did  he  knowingly  select  a  dangerous  v.    St.    Louis,   etc.    R.    Co.,    71    Mo. 

way) ;  Florida,  etc.  Ry.  Co.  v.  Lassi-  164;  Wilson  v.  Louisville,  etc.  R.  Co., 

ter,    52    So.     (Fla.)     975     (1910i) ;  85  Ala.  269,  4  So.  701;  Sammon  v. 

Bailey  v.  Prime,  etc.  Co.,  83  Kans.  N.  Y.  Central,  etc.  R.  Co.,  38  N.  Y. 

230,   109  Pac.   791    (1910);   Morgan  Super.  414   [barrier-man  at  a  cross- 

V.   Missouri,   etc.   Ry.    Co.,    136   Mo.  ing  injured  by  going  upon  a  track. 
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meant  and  his  object  to  continue  serving  Ms  master.^*^ 
We  have  no  doubt,  however,  that  this  doctrine  should  not 
be  extended  so  far  as  to  cover  the  case  of  a  servant  who, 
in  good  faith  and  in  the  exercise  of  a  reasonable  discre- 
tion, leaves  his  regular  work  to  protect  the  interest  of 
his  master  in  another  place,  under  circumstances  which 
justify  him  in  believing  that  his  master  would  direct  him 
to  do  so  if  personally  present.  Obviously,  he  cannot  re- 
cover for  an  injury  caused  by  his  own  negligent  work- 
manship,^*^ or  bad  judgment,^*^  especially  where  he 
chooses  to  follow  his  own  judgment,  in  opposition  to  that 
of  the  master.^**  Untrue  statements,  whether  willful  or 
not,  are  a  bar  to  recovery  upon  any  act  properly  done  in 
reliance  thereon.^*^     Evidence  of  a  general  habit  of  reck- 


where  he  had  no  business  to  go] ; 
aff'd  on  another  ground,  62  N.  Y. 
251;  Central  R.  Co.  v.  Chapman,  96 
Ga.  769,  22  S.  E.  273  [dangerous 
machine] ;  Colorado  Coal  Co.  v. 
Carpita,  6  Colo.  App.  248,  40  Pao. 
248;  Chicago,  etc.  Smelting  Co.  v. 
Collins,  43  111.  App.  478;  Mandel  v. 
Wheeler,  59  111.  App.  459  [going  to 
look  at  escaping  steam].  We  doubt 
the  soundness  of  this  last  decision. 
But  to  render  such  an  act  negligent 
there  must  be  reason  to  apprehend 
danger  (Southern  Ky.  Co.  v.  Me- 
Gowan,  149'  Ala.  440,  43  So.  378 
(1907);  Tennessee,  etc.  Coal  Co.  v. 
Gandy,  49  So.  (Ala.)  369  (1900); 
Northern,  etc.  Ey.  Co.  v.  Wendel,  156 
Fed.  336,  84  C.  C.  A.  232  (1907). 
When  both  positions  are  apparently 
safe  he  is  not  negligent  in  choosing 
either. 

""Sears  v.  Central  R.  Co.,  53  Ga. 
630  [conductor  coupling  cars]; 
Brown  v.  Byroads,  47  Ind.  435 
[catcher  exchanging  place  with 
sawyer]  ;  Freeberg  v.  St.  Paul  Plow 
Works,  48  Minn.  99,  50  N.  W.  1026 
[meddling  with  belt];  Knox  v. 
Pioneer  Coal   Co.,  90  Tenn.  546,   18 


S.  W.  255  [propping  mine  at  re- 
quest of  servant  not  in  authority] ; 
Mellor  V.  Merchants'  Mfg.  Co.,  150 
Mass.  362,  23  N.  E.  100  [making 
dangerous  repairs]. 

^  Coal  Co.  V.  Estievenard,  53  Ohio 
St.  43,  40  N.  E.  725  [propping  mine 
bady];  Pfeffer  v,  Cutler,  83  Wis. 
281,  53  N.  W.  508  [scaffold].  It 
makes  no  difference  that  the  mas- 
ter assisted  or  superintended  the 
work,  if  the  servant  participated  in 
doing  it  badly  (Lucey  v.  Hannibal 
Oil  Co.,  129  Mo.  32,  31  S.  W.  340). 

^Kansas  City,  etc.  R.  Co.  v.  Bur- 
ton, 97  Ala.  240,  12  So.  88. 

™  Jolly  V.  Detroit,  etc.  R.  Co.,  93 
Mich.  370,  53  N.  W.  526;  Davies  v. 
Pelham  Hod  Elevating  Co.,  76  Hun, 
289,  27  N.  Y.  Supp.  70&;  Roblin  v. 
Kansas  City,  etc.  R.  Co.,  119  Mo. 
476,  24  S.  W.  1011;  Judkins  v. 
Maine  Cent.  R.  Co.,  80  Me.  417,  14 
Atl.  735;  Bolton  v.  Georgia  Pac.  R. 
Co.,  83  Ga.  659,  10  S.  E.  352  [having 
good  ladder,  accepted  another  from 
CO- servant]. 

=«  Morgan  v.  Carbon  Hill  Co.,  6 
Wash.  St.  577,  34  Pac.  152,  772 
[decedent  induced  opening  of  lamp, 
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lessness  among  servants  of  the  same  master,  even  when 
known  to  him  and  unchecked,  is  inadmissible  for  the  pur- 
pose of  reheving  any  of  them  from  the  imputation  of 
contributory  negHgence/*° 

§  207a.  What  is  not  contributory  negligence.  —  Negli- 
gence, which  is  not  a  proximate  cause  of  the  injury,  is 
not  contributory  negligence.^*^  Not  every  risky  act  is 
necessarily  negligent;  nor  does  the  servant's  assumption 
of  a  particular  risk,  as  part  of  his  duty,  make  him  assume, 
also,  all  increased  risks  due  to  negligence,  for  which  his 
master  would  otherwise  be  responsible.  A  servant, 
whose  duty  requires  him  to  do  something  which  neces- 
sarily involves  some  danger,  is  not  guilty  of  contributory 
negligence  in  simply  performing  such  duty,  and  assumes 
only  such  risks  as  are  inherent  to  his  own  act.^*'  The 
principle  has  been  applied  in  favor  of  servants  required 
to  work  in  a  dangerous  place,^*^  to  jump  on  or  off  moving 

causing  explosion] ;  Stanley  v.  Chi-  R.  Ck).,  80  Wis.  428,  50  N.  W.  404 
cage,  etc.  R.  Co.,  101  Mich.  202,  59  [ground  slippery;  place  narrow]. 
N.  W.  393  [pretending  experience  to  The  fact  that  an  employee  has  per- 
get  employment] ;  McDermott  v.  formed  work,  knowing  it  to  be  dan- 
Iowa  Falls,  etc.  R.  Co.  (Iowa),  47  gerous,  does  not  of  itself  make  him 
N.  W.  1037  [same].  guilty    of     contributory     negligence, 

"^  Thompson   v.    Boston   &   M.    R.  but    it    must    appear    that    he    per- 

Co.,  153  Mass.  391,  26  N.  E.  1070.  formed  that  which  was  dangerous  in 

'"  Kansas  City,  etc.  R.  Co.  v.  Bur-  a  negligent  manner   ( Mobile  &  B.  R. 

ton,  97  Ala.  240,  12  So.  88;  Phillips  Co.  v.  Holborn,   84  Ala.   133,  4  So. 

V.  Railway  Co.,  64  Wis.  475,  25  N.  146). 

W.  544;  Terre  Haute,  etc.  R.  Co.  v.       '*°  Mather  v.  Rillston,  swpro;  Lyttle 

Mansberger,  65  Fed.  196,  12  C.  C.  A.  v.  Chicago,  etc.  R.  Co.,  84  Mich.  289, 

574;  Murray  v.  Gulf,  etc.  R.  Co.,  73  47  N.  W.   571    [standing  on  engine- 

Tex.  2,  11  S.  W.  125;  Magee  v.  North  step];    Michael    v.    Roanoke    Maeh. 

Pac.  R.  Co.,  78  Cal.  430,  21  Pae.  114.  Works,   90  Va.   492,    19   S.   E.   261; 

=«  Mather   v.   Rillston,    156   U.   S.  see  Cahill  v.  Hilton,  106  N.  Y.  512, 

391,  15  S.  Ct.  464  [dynamite];  Gal-  13  N.  E.  339;  Pantzar  v.  Mining  Co., 

Tin  V.  New  York,  112  N.  Y.  223,  19  99   N.   Y.    368;    Doyle   v.    Baird,    15 

N.  E.  675;  Stackman  v.  Chicago,  etc.  Daly,  287,  6  N.  Y.  Supp.  517. 
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cars,^^°  to  walk  on  top  of  cars  in  a  moving  train/^^  to 
occupy  a  perilous  position  on  a  moving  train,^°^  to  stand 
very  near  a  rapidly  moving  train,^'^''  to  walk  or  stand 
upon  a  railroad  track  where  trains  are  constantly  run- 
ning,""*  to  walk  behind  ^^°  or  between  ^^^  cars  in  a  train 
liable  to  move  at  any  moment  upon  notice  to  make  a 
' '  flying  switch, ' '  ''^  to  couple  cars  by  going  between 
them,  even  while  they  are  moving,^^*  or  to  use  dangerous 
appliances.'*^'  The  mere  fact  that  a  servant  was  injured 
because   of  the  way  of  performing  a  duty  which  he 

»™  Texas,  etc.   E.   Co.  v.   Reed,   88  93  Tenn.  305,  27  S.  W.  663 ;  O'Lough^ 

Tex.  439,  31  S.  W.  1068  [duty  to  get  lin  v.  N.  Y.  Central  R.  Co.,  87  Hun, 

on  moving  ears];   Lawson  v.  Trues-  538,   34  N.   Y.   Supp.   297;    Kroener 

dale,  60  Minn.  410,  62  N.  W.   546;  v.  Chicago,  etc.  R.  Co.,  88  Iowa,  16, 

Oregon,  etc.  R.  Co.  v.  Tracy,  66  Fed.  55  N.  W.  28  [foot  caught  in  rails] ; 

931,  14  C.  C.  A.  199;  Louisville,  etc.  Craft   v.   Northern   Pac.   R.    Co.,   62 

R.  Co.  V.  Earl,  94  Ky.  368,  22  S.  W.  Fed.  735. 

607     [jumping    on    car;     caught    by  '"^ Mears  v.  Boston,  etc.  R.  Co.,  163 

other  car  left  on  track] ;  O'Mellia  v.  Mass.  150,  39  N.  E.  997. 

Kansas   City,  etc.   R.   Co.,    115   Mo.  '""Lowe  v.  Chicago,  etc.  R.  Co.,  89 

205,  21  S.  W.  508  [no  rule  forbidding  Iowa,   420i,   56   N.   W.   519    [uncoup- 

it].     Where  common  laborer  return-  ling[ ;     Rahman    v.    Minnesota,    etc. 

ing  from  work  on  a  train  was  order^  R.  Co.,  43  Minn.  42,  44  N.  W.  522. 

by  conductor  to  jump  off  at  station  °"  Dooner  v.  Delaware,  etc.   Canal 

when   train  was  moving  about  four  Co.,  164  Pa.  St.  17,  30  Atl.  269;  St. 

miles  an  hour,  held  that  this  negli-  Louis,    etc.    R.    Co.    v.    French,    56 

gence  was  a  question  for  the  jury,  Kans.  584,  44  Pac.  12. 

and  verdict  being  found  in  its  favor,  '^  Horan   v.   Chicago,   etc.   R.   Co., 

it  was  aflSrmed   (Northern  Pacific  R.  89  Iowa,  328,   56  N.   W.   507;    Ben- 

Co.  V.   Egeland,   163  U.   S.  93,  aff'g  nett  v.  Northern  Pac.  R.  Co.,  3  N. 

12  U.  S.  App.  271).  Dak.    91,    54    N.    W.    314.      Though 

'='  Louisville,  etc.  R.  Co.  v.  Utz,  133  plaintiff  was  directed  by  the  yard- 

Ind.   265,  32  N.  E.   881 ;    Baltimore,  master  not  to  go  between  the  cars, 

etc.  R.  Co.  V.  Leathers,  12  Ind.  App.  yet  his  going  between  them  to  un- 

544,  40  N.  E.  10>94  [for  jury].  couple    them   would   not    make    him 

'^'  Pennsylvania  R.  Co.  v.  Zink,  126  guilty    of    negligence,    where    there 

Pa.  St.  288,   17  Atl.  614;   Martin  v.  was   no   rule   forbidding   it,    and   he 

Louisville,  etc.  R.  Co.,  95  Ky.   612,  was  acting  under  the   directions   of 

26    S.    W.    801;    Lockhart   v.    Little  the  conductor    (Hannah  v.  Connecti- 

Rock,  etc.  R.  Co.,  40  Fed.  631  [riding  cut  River  R.  Co.,  154  Mass.  529,  28 

on  footboard  of  engine].  N.  E.  682). 

^='  Swadley  v.  Missouri  Pac.  E.  Co.,  °°°  Martin   v.    California    Cent.    R. 

118  Mo.  268,  24  S.  W.  140';  Card  v.  Co.,    94    Cal.     326,    29    Pac.     645; 

Eddy,  129  Mo.  510,  28  S.  W.  753.  Donahue    v.    Drown,    154   Mass.    21, 

«=*  Taylor  v.  Louisville,  etc.  R.  Co.,  27  N.  E.  675. 
[Law  of  Xeg.     Vol.  I  —  35] 
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selected,  when,  if  he  had  selected  another  way,  injury- 
would  have  been  avoided,  does  not  conclusively  show  con- 
tributory negligence/""  It  is  not  merely  no  negligence  in 
a  servant  to  take  the  most  obvious  risks  in  order  to  save 
human  hfe;  it  is  positively  commendable  for  him  to  do 
so ;  and  it  will  in  no  degree  prejudice  his  right  of  recov- 
gj.y_si!i  j^  ^g  jjQ^  negligence  to  take  some  risks,  in  the 
proper  course  of  business,  upon  the  assumption  that  both 
the  master  '°^  and  his  servants  ^"^  will  do  their  duty.  Stat- 
utes, positively  requiring  masters  to  take  certain  pre- 
cautions against  dangers  to  servants,  justify  a  servant 
in  assuming,  without  special  inquiry,  that  such  precau- 
tions have  been  taken,^"*  but  not  so  when  it  is  obvious 
that  they  have  not  been  taken  5^"^  nor  do  they  at  all  excuse 
the  servant's  want  of  due  care  in  other  respects.^"* 
Where  a  servant  is  suddenly  subjected  to  imminent  peril, 
he  cannot  be  held  guilty  of  contributory  negligence,  as  a 
matter  of  law,  merely  because  he  does  not  choose  the  best 

'"Tennessee,  etc.  E.  Co.  v.  Hern-  438,  30  S.  W.  758  [defective  engine 

don,   100  Ala.  451,   14  So.  287;   Mc-  may  be  operated  to  end  of  journey]; 

Elligott  V.  Randolph,  61   Conn.  157,  Houston,    etc.    Ry.    Co.    v.    Burnett, 

22  Atl.  1094;  Chase  v.  Burlington  &  108  S.  W.   (Tex.  App.)   404   (1907)  ; 

N.  R.  Co.,  76  Iowa,  675,  39  N.  W.  Crosby  v.  Cuba  Ry.  Co.,  158  Fed.  144 

196.     See  Murphy  v.  N.  Y.  Central  (1908). 

R.  Co.,  118  N.  Y.  527,  23  N.  E.  812;  =«=  Heltonville  Mfg.   Co.   v.   Fields, 

McPhee  v.  Scully,  163  Mass.  216,  39  138  Ind.  58,  36  N.  E.  529. 

N.    E.    1007.      This    is    only    a,    fair  '"'Baltzer  v.  Chicago,  etc.  R.  Co., 

application    of    the    doctrine    which  89  Wis.  257,  60  N.  W.  716;    Cleve- 

holds   a   master   free   to   select   any  land,  etc.  R.  Co.  v.  Brown,  18  U.  S. 

reasonable  method  of  having  his  work  App.    10,   6   C.   C.   A.    142,   56   Fed> 

done     (Southern    Ry.     Co.     v.     Me-  804;  West  Chicago  R.  Co.  v.  Dwyer,, 

Gowan,    49    Ala.    440,    43    So.    378  57  111.  App.  440'. 

(1907);  Tallahassee,  etc.  Mfg.  Co.  V.  '=*  Wallace  v.   Central  Vt.  R.   Co., 

Moore,   48   So.    (Ala.)    593    (1909);  138  N.  Y.  302,  33  N.  E.  1069;  Davis. 

Charlton  v.   St.  Louis,  etc.  Ry.  Co.,  v.   N.   Y.,   New  Haven,   etc.   R.    Co., 

200  Mo.  413,  98  S.  W.  529    (1906)  ;  159  Mass.  532,  34  N.  E.  1070. 

Dunphy    v.    St.    Joseph,    etc.    Stock  »»=See  Thompson  v.   Allis  Co.,   89 

Yards  Co.,  118  Mo.  App.  506,  95  S.  Wis.  523,  62  N.  W.  527. 

W.  301   (1906).  =•»  Davis  v.  N.  Y.,  New  Haven,  etc. 

'"  Omaha,  etc.  R.   Co.  v.  Krayen-  E.  Co.,  159  Mass.  532,  34  N.  E.  1070 

buhl,  48  Neb.  553,  67  N.  W.  447,  see  [must   look    and   listen    for    train] ; 

also    Fordyce   v.    Edwards,   60    Ark.  Krause  v.  Morgan,  52  Ohio  St.  662, 
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means  of  escape.^"  "Where  he  is  in  doubt  about  the 
safety  of  a  place  where  he  has  to  work,  he  will  not  be 
prejudiced  by  deferring  to  the  opinions  and  assurances 
of  those  who  are,  from  their  position,  bound  to  have 
special  knowledge  as  to  whether  it  is  safe  or  not.^''* 
Obedience  to  the  master's  rules  cannot  be  charged  as 
contributory  negligence.  A  servant  cannot  be  required 
to  keep  watch  for  dangers,  when  his  duty  requires  him 
to  do  something  inconsistent  therewith.'""  The  negli- 
gence of  one  servant  is  not  imputed  to  another  co-operat- 
ing with  him."° 

§  207b.  Disobedience  of  rules  and  orders.  —  The  dis- 
obedience of  a  servant  to  reasonable  '"  rules  or  orders  of 

40  N.   E.    886;    Linton   Coal   Co.   v.  675    (1908);    Anderson  v.   Northern 

Persons,  II  Ind.  App.  264,  39'  N.  E.  Pac.  Ry.  Co.,  34  Mont.  181,  85  Pae. 

214.  884   (1906);   Cudahy  Packing  Co.  v. 

""  Neilson  v.  Hillside  Coal  Co.,  168  Wesolowski,  71  Neb.  786,  106  N.  W. 

Pa.  St.  256,  31  Atl.  lO&l;  Schultz  v.  1007    (1906)  ;   Hall  v.  Northwestern 

Chicago,   etc.   R.    Co.,   44   Wis.   638;  Ry.  Co.,  81  S.  C.  522,  62  S.  E.  848 

East  Tenn.,  etc.  R.  Co.  v.  Gurley,  12  (1908)  ;  Brown  v.  Southern  Ry.  Co., 

Lea,  46;  Greenleaf  v.  111.  Central  R.  82  S.  C.  528,  64  S.  E.  522    (1900); 

Co.,    29    Iowa,    47;    and    see    Union  Davis  v.   Holy  Terror  Min.   Co.,   20 

Pacific  R.  Co.  V.  Fort,  17  Wall.  553,  S.   D.   399,   107  N.   W.   374    (1906)  ; 

aff'g,  s.  c,  2  Dill.  492;  Pierson  Lbr.  Kansas    City    Smelting,   etc.    Co.    v. 

Co.   V.   Hart,    144   Ala.   239i   39  So.  Taylor,  107  S.  W.    (Tex.  App.)    889 

566   (1905)  ;  Self  V.  Adel  Lbr.  Co.,  5  (1908);      Producer's     Oil     Co.     v. 

Ga.  App.  846,  64  S.  E.  112   (1909)  ;  Barnes,  120  S.  W.   (Tex.  App.)   1023 

Paige  V.  Illinois  Steel  Co.,  233  111.  (1909);     Colusa    Min.,    etc.    Co.    v. 

313,    84   N.    E.   239    (190S);    Cleve-  Monahan,  162  Fed.  276,  89  C.  C.  A. 

land,  etc.  Ry.  Co.  v.  Bossert,  87  N.  256   (190«). 

E.    (Ind.)    158    (1900);   Brantner  v.  =°° Lake     Superior     Iron     Co.     v. 

Chicago,  etc.   Ry.   Co.,    136  la.   349,  Erickson,  39  Mich.  492. 

112  N.  W.  790   (1907);   Murphy  v.  °'®  Conlon  v.  N.  Y.  Central  R.  Co., 

Chicago,    etc.    Ry.    Co.,    118    N.    W.  74  Hun,  115,  26  N.  Y.  Supp.  659. 

(la.)      -390      (190'8)  ;      Georgetown  ""Abbitt  v.  Lake  Erie,  etc.  E.  Co., 

Water,  etc.   Co.  v.   Forwood,   113   S.  150  Ind.  498,  40  N.  E.  40. 

W.    (Ky.)    112    (1908);   McDonnell's  '"The    rule    must    be    reasonable 

Admr.    v.    Wallsend    Coal,   etc.    Co.,  (Receivers    v.    Moore,    3    Tex.    Civ. 

117  S.  W.    (Ky.)   349    (19i0'9');   Root  App.  416,  22  S.  W.  272;  see  Overby 

V.  Kansas  City,  etc.  Ry.  Co.,  195  Mo.  v.  Chesapeake,  etc.  R.  Co.,  37  W.  Va. 

348,  92  S.  W.  621,  6  L.  R.  A.  (N.  S.)  524,  16  S.  E.  813;  Francis  v.  Kansas 

212'   (1909);    Feddeck   v.    St.    Louis  City  R.  Co.,  110  Mo.  387,  19  S.  W. 

Car  Co.,  125  Mo.  App.  24,  102  S.  W.  935  [rule  held  reasonable]).    A  rule 
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his  master,  of  wMcli  the  servant  has  notice  and  which 
are  then  in  force,  is,  if  it  proximately  contributes  to  his 
injury,^"    evidence    of    his    contributory    negligence."^ 


requiring  brakemen  to  examine  ap- 
pliances before  using  them,  does  not 
relieve  from  liability  for  injuries 
caused  by  defective  appliances,  un- 
less the  injured  brakeman  had  time 
and  opportunity  to  make  such  an 
examination  as  would  have  revealed 
the  defect  (O'Malley  v.  N.  Y.,  Lake 
Erie,  etc.  E.  Co.,  67  Hun,  130i,  22 
N.  Y.  Supp.  48).  It  is  not  negli- 
gence for  a  servant  to  go  between 
cars,  contrary  to  rules,  when  the 
duty  required  cannot  otherwise  be 
performed  (Memphis,  etc.  R.  Co.  v. 
Graham,  94  Ala.  545,  10  So.  283; 
Eastman  v.  Lake  Shore  R.  Co.,  101 
Mich.  597,  60  N.  W.  309.  But  com- 
pare Richmond,  etc.  R.  Co.  v.  His- 
song,  97  Ala.  187,  13  So.  20i9).  To 
the  contrary  is  Louisville,  etc.  R. 
Co.  V.  Bryant  (Ky.),  22  S.  W.  606,  a, 
very  bad  decision,  which  the  court 
itself  ordered  not  to  be  reported. 
Holmes  v.  Southern  Pac.  Co.,  120 
Cal.  357,  62  Pac.  652  (1898),  (rule 
impracticable)  ;  Beaumont  Trac.  Co. 
V.  Dilworth,  94  S.  W.  (Tex.  App.) 
352  (1906),  (where  a  rule  pro- 
hibited employees  from  riding  to  and 
from  their  work,  but  the  company 
provided  a  car  for  them  to  so  ride, 
the  fact  that  plaintiff  was  injured 
in  consequence  of  bis  violating  the 
rule  while  riding  in  a  car  so  pro- 
vided, constitutes  no  defense)  ;  St. 
Louis,  etc.  Ry.  Co.  v.  Spivey,  97  Tex. 
143,  76  S.  W.  748,  reversing  73  S. 
W.  973  (190-3),  (a  rule  forbidding 
riding  on  freight  trains  in  yards  if 
habitually  disregarded,  with  the 
company's  knowledge,  may  be  treated 
as  no  rule  at  all,  but  this  does  not 
authorize  employees  to  so  ride  un- 
less   his    duties    require    him   to    do 


so)  ;  Southern  Pac.  Ry.  Co.  v.  Win- 
ton,  27  Tex.  App.  503,  66  S.  W.  477 
(1901),  (held  that  the  defendant 
could  not  shift  the  consequences  of 
its  negligence  from  itself  to  its  ser- 
vants by  a  rule  requiring  the  inspec- 
tion of  foreign  cars)  ;  Adams  v.  Gulf, 
etc.  Ry.  Co.,  101  Tex.  5,  102  S.  W. 
906  (1907),  ("we  think  a  rule  to 
require  servants  to  inspect  their 
tools,  etc.,  ought  to  be  construed  to 
apply  only  to  those  already  in 
use");  Scott  v.  Eastern,  etc.  Ry. 
Co.,  90  Minn.  141,  95  N.  W.  892 
(1903),  (holding  that  a  rule  impos- 
ing on  railway  employees  the  duty 
of  examining  for  their  own  safety, 
the  condition  of  cars,  engine  and 
machinery  before  using  them,  as  far 
as  reasonably  can  be  done,  is  valid 
and  reasonable)  ;  Memphis,  etc.  Ry. 
Co.  V.  Graham,  94  Ala.  555,  10  So. 
283;  Northern  Pac.  Ry.  Co.  v. 
Poirier,  167  U.  S.  48  (impracticable 
and  inapplicable  rules)  ;  Nolan  v. 
New  York,  etc.  Ry.  Co.,  70  Conn.  159, 
39  Atl.  115,  43  L.  R.  A.  306  (rules 
substantially  the  same  as  those  of  90 
per  cent,  of  the  railroads  of  the 
country,  held  sufficient). 

"'  If  he  had  observed  the  rule  the 
result  would  have  been  the  same; 
violation  of  the  rule  will  not  pre- 
clude recovery  (W^hite  v.  Louisville, 
e^;c.  R.  Co.,  72  Miss.  12,  16  So.  248; 
Helfenstein  v.  Medart,  136  Mo.  595, 
36  S.  W.  863 ;  Horan  v.  Chicago,  etc. 
R.  Co.,  89  Iowa,  328,  56  N.  W.  5fli7. 
See  also  Richmond,  etc.  R.  Co.  v. 
Brcywn,  89  Va.  749,  17  S.  E.  132; 
Louisville,  etc.  R.  Co.  v.  Pearson,  97 
Ala.  211,  12  So.  176). 

™  A  servant  cannot  recover  for  an 
injury  which  was   the   direct  result 
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Thus,  a  servant  has  been  denied  the  right  to  recover 
when  injured  while  violating  a  known  rule  forbidding 

of   his   own   disobedience    of   specific  tributed   (Simpson  v.  Central  Vt.  E. 

orders  (Knight  v.  Cooper,  36  W.  Va.  Co.,  5  N.  Y.  App.  Div.  614,  39  N.  Y. 

232,  14  S.  E.  99© ;  Louisville,  etc.  R.  Supp.   464).     Except  in   rare   oases, 

Co.  V.  Woods,   105  Ala.  561,   17   So.  unless  the  act  is  contrary  to  a  sta- 

41  ;    Cullen  v.  National  Roofing  Co.,  tute,  a  servant's  violation  of  a,  rule 

114  N.  Y.  45',  20  N.  E.  831),  or  gen-  of  the  master  is  not  negligence  per  se 

eral    rules     (Overby   v.    Chesapeake,  (Galveston,  etc.   R.   Co.  v.   Sweeney, 

etc.  R.  Co.,  37  W.  Va.  524,  16  S.  E.  14  Tex.  Civ.  App.  216,  36  S.  W.  800; 

813;     Shenandoah    Val.    R.    Co.    v.  Dunlap  v.  Northeastern  R.  Co.,   130 

Luoado,   86  Va.   390,   10   S.   E.   422;  U.  S.  649,  9  S.  Ct.  647  [question  for 

Drake  v.   N.   Y.   Central   R.   Co.,   80  jury] ;  Redus  v.  Milner  Coal  Co.,  41 

Hun,  490i,  30  N.  Y.  Supp.  671;  Deeds  So.    (Ala.)    634    (1907);    Cogbill   v. 

V.  Chicago,  etc.  R.  Co.,  74  Iowa,  154,  Louisville,    etc.    Ry.    Co.,    152    Ala. 

37  N.  W.  124;  Savannah,  etc.  R.  Co.  154,    44    So.    683     (1907);     Mascot 

V.  Folks,  76  Ga.  527;  Memphis,  etc.  Coal   Co.   v.   Garrett,    156   Ala.   290, 

R.   Co.   V.   Graham,   94  Ala.   545,   10  47  So.  149   (1908).     See  Tallahassee, 

So.  283;  Murray  v.  Gulf,  etc.  R.  Co.,  etc.  Co.  v.  Moore,  48  So.   (Ala.)   593 

73   Tex.   2,    11   S.   W.    125;    Fritz  v.  (1908);   Snellen  v.  Kansas,  etc.  Ry. 

Missouri,    etc.    R.    Co.     (Tex.    Civ.  Co.,    82    Ark.    334,    102    S.    W.    193 

App. ) ,    30    S.    W.    85 ;    Patnode    v.  ( 1907 )  ;   Central  Coal  Co.  v.  Wilson, 

Harter,   20  Nev.   303,   21   Pac.   679;  83  Ark.  428,  104  S.  W.  174   (1907); 

Kansas,  etc.  R.  Co.  v.  Dye,  16  C.  C.  Western  Coal  Co.  v.  Bums,  84  Ark. 

A.     604,     70     Fed.     24     [signals]).  74,    104   S.   W.   532    (1907);    Dallas 

Even     a     reasonable     belief     in    his  Coal  Co.  v.  Rotenherry,  84  Ark.  237, 

mind    that    obedience    to    such    rule  107    S.   W.    997    (1908);    St.   Louis, 

was  unnecessary  is  no  excuse  (Louis-  etc.  Ry.  Co.  v.  Dupree,  84  Ark.  377, 

ville,  etc.  R.  Co.  v.  Mothershed,  110  105    S.    W.    878     (1907);    El    Paso 

Ala.   143,  20  So.   67).     In  a  suit  to  Min.  Co.  v.  Ewing,  36  Colo.  513,  86 

recover    for    the    death    of    an    em-  Pac.   119   (1906);    Georgia,  etc.  Ry. 

ployee    of    a    company    operating    a  Co.   v.    Sasser,   4   Ga.    App.   276,    61 

leased    track,    on    account    of   negli-  S.    E.    505    (1908);    Cleveland,    etc. 

gence  in  the  construction  of  bridges  Ry.  Co.  v.  Gossett,  87  N.  E.    (Ind.) 

over    the    track,    the    fact    that    his  723    (1909);    Robins   v.    Ft.    Wayne 

death  was  caused  by  his  violation  of  Iron,  etc.  Co.,  41  Ind.  App.  '557,  84 

a  rule  of  his  employer  will  operate  N.    E.    514     (1908);     Beardsley    v. 

as  a  defense  in  favor  of  the  owner  Murray    Iron    Works,    129   la.    675, 

of  the  track    (Texas,  etc.  R.  Co.  v.  106  N.  W.  180  (1906);  Lindquist  v. 

Moore,  8  Tex.  Civ.  App.  289',  27  S.  King's,  etc.  Plaster  Co.,  130  la.  107, 

W.  962).     An  employee  of  a  railroad  117  N.  W.  46  (190i8)  ;  Sinclair  v.  111. 

company,    who    has    himself    disre-  Cent.  Ry.  Co.,  129  Ky.  828,  112  S.  W. 

o-arded  its  rules,  cannot  recover  dam-  910   (1908);  Louisville,  etc.  Ry.  Co. 

ages  for  an  injury  resulting  from  a  v.  Mounce,  28  Ky.  L.  Rep.  933,  90  S. 

disreo-ard  of  the  company's  rules  by  W.   956    (1906);    Day  v.   Louisiana, 

another   employee,   to  which    injury  etc.  Ry.  Co.,  121  La.  180i,  46  So.  203 

his  own  disregard  of  the  rules  con-  (1907);    Foley   v.    Boston,   etc.    Ry. 
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Lim  to  ride  on  an  elevator  ''*  or  tender,"'  or  to  ride  on  the 
top  of  a  car,""  or  not  to  keep  on  the  top,'"  or  to  jump  on 
a  moving  train,"'  or  to  use  defective  cars,"°  or  forbidding 
him  to  couple  cars  in  motion,''"  or  to  couple  them  with- 
out a  coupling  stick,"'  or  to  go  between  cars  to  couple 

Co.,    198   Mass.    532,   84   N.   E.    846  ="  Benage   v.   Lake   Shore,   etc.    R. 

(1908);     Elmgren    v.    Chicago,    etc.  Co.,  102  Mich.  72,  79,  60- N.  W.  286. 

Ey.   Co.,    102  Minn.   41,   112   N.   W.  ™  San  Antonio,  etc.  R.  Co.  v.  Wal- 

1067    (190i7);    Yongue  v.  St.  Louia,  lace,  76  Tex.  636,  13  S.  W.  565. 

etc.  R.  Co.,   133  Mo.  App.   141,  158,  "'An   employee   injured   by   being 

112  S.  W.  9'85   (190i8)  ;  Neas  v.  Chi-  brought  in  contact  with  a  coal  chute 

cago,  etc.  Ry.  Co.,  120  S.  W.   (Mo.)  placed    too    near    the    track,    while 

120    (1908)  ;   Biles  v.  Seaboard,  etc.  standing  on  the  ladder  at  the  side  of 

Ry.  Co.,  139  N.  C.  528,  52  S.  E.  129  the   car,   instead   of  on   top   thereof, 

(1905);    Crawford  v.   Southern  Ry.  as    the    rules    and    custom    require, 

Co.,    150   N.    C.    619',    64   S.   E.   589  cannot  recover  damages  for  injuries 

(1909);    Memphis   Gas,   etc.    Co.   v.  (Central  Trust  Co.  v.  East  Tennes- 

Simpson,    109   S.   W.    (Tenn.)    1155  see,  etc.  R.  Co.  [C.  C],  69  Fed.  353). 

(1907);    Reeves    v.    Galveston,    etc.  ="  Francis  v.  Kansas  City,  etc.  R. 

Ry.  Co.,  44  Tex.  Civ.  App.   352,  98  Co.,    110   Mo.    387,    19    S.    W.    935; 

S.   W.   929    (1907);    Galveston,   etc.  Gulf,   etc.   R.   Co.  v.  Ryan,   69   Tex. 

Ry.  Co.  V.  Gillespie,  106  S.  W.  (Tex.  665,  7  S.  W.  83. 

App.)    707    (1908);    Stone  v.  Union  ""Shields  v.  N.  Y.  Central  R.  Co., 

Pac.  Ry.  Co.,   100  Pac.    (Utah)    362  133  N.  Y.  557,  30  N.  E.  596. 

( 19i09')  ;     Williams    v.    Norton,    etc.  ""'  Johnson  v.   Chesapeake,  etc.   R. 

Coal  Co.,  108  Va.  608,  62  S.  E.  342  Co.,  38  W.  Va.   206,   18  S.  E.   573; 

( 1909)  ;  Boucher  v.  Oregon,  etc.  Ry.  Sedgwick  v.  Illinois  Cent.  R.  Co.,  76 

Co.,    50    Wash.    627,    97    Pac.    661  la.  340,  41  K  W.  35;   Darracott  v. 

(1908);     Butteris     v.     Mifflin,     etc.  Chesapeake,  etc.   R.,   83   Va.   288,   2 

Min.  Co.,  133  Wash.  343,  113  N.  W.  S.  B.  511;  Huggins  v.  Southern  Ry. 

642   (1907)  ;  Collins  v.  Mineral,  etc.  Co.,  148  Ala.  153,  41  So.  856  (1906)  ; 

Ry.  Co.,  136  Wash.  421,  117  N.  W.  Ferry    v.    American,    etc.    Co.,    153 

1014  (1908)  ;  Jacoby  v.  Chicago,  etc.  Mich.  266,  116  N.  W.  1073    (1908)  ; 

Ry.   Co.,   137   Wis.    131,    118   N.   W.  Bowers  v.  Atchison,  etc.  Ry.  Co.,  82 

635    (1908);   Missouri,  etc.  Ry.   Co.  Kans.  95,  107  Pac.  777   (1910).     See 

V.    Collier,    157    Fed.    347     (1907);  note  371,  ante. 

Elliott   V.    Can.    Ry.    Co.,    161    Fed.  =«'Wolsey  v.   Lake   Shore,   etc.   R. 

250,     88     C.     C.     A.     286     (1908);  Co.,  33   Ohio  St.  227;    Pennsylvania 

Warren   v.    Erie,   etc.    Ry.   Co.,    166  Co.   v.   Whitcomb,    111   Ind.   212,    12 

Fed.  423,  92  C.  C.  A.  175   (IQOiS).  N.  E.  380;  Brennan  v.  Michigan  Cent. 

'"Railroad  Co.  v.  Jones,  96  U.  S.  R.    Co.,    93    Mich.    156,    53    N.    W. 

439;   O'Neill  v.  Keokuk,  etc.  R.  Co.,  358;   Norfolk,  etc.  R.   Co.  v.   Briggs 

45  Iowa,  546 ;  Abend  V.  Terre  Haute,  [Va.]    16    S.    E.    748,    aff'g    14    Id. 

etc.  R.  Co.,  Ill  111.  202;   Louisville,  753;   Richmond,  etc.  R.  Co.  v.  Pan- 

etc.  R.  Co.  V.  Wilson,  88  Tenn.  316,  nill,  89  Va.  552,  16  S.  E.  748;  Rich- 

12  S.  W.  720;   Hyde  v.  Wendel,  75  mond,  etc.  R.  Co.  v.  Free,  97  Ala. 

Conn.  140,  52  Atl.  744  (1902).  231,  12  So.  294;  Rome,  etc.  Const.  Co. 
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them/'^  or  even  to  couple  them  at  all/*^  or  forbidding 
high  speed,^^*  or  forbidding  "  flying  switches. " '*=  Nor 
can  he  recover  for  injuries  caused  by  his  omitting  to  give 
notices,^*®  warnings  or  signals  ^"  required  by  such  rules, 
or  to  examine  and  inspect  cars  or  other  instrumentahties 
of  work,^'^  or  to  clean  his  tools.^*^  A  servant  cannot  be 
charged  with  negligence  in  disobeying  orders  of  which 
he  had  no  notice,^""  but  he  is  chargeable  with  notice  of 


V.  Dempsey,  86  Ga.  499,  12  S.  E.  882; 
Richmond,  etc.  R.  Co.  v.  Thomason, 
99  Ala.  471,  12  So.  273;  Pryor  v. 
Louisville,  etc.  E.  Co.,  90  Ala.  32,  8 
So.  55;  Louisville,  etc.  R.  Co.  v. 
Ward,  10  C.  C.  A.  166,  61  Fed.  927; 
Eussell  V.  Richmond,  etc.  R.  Co. 
(C.  C),  47  Fed.  204. 

"'^  St.  Louis,  etc.  R.  Co.  v.  Rice,  51 
Ark.  467,  11  S.  W.  699. 

'"  Kane  v.  Savannah,  etc.  R.  Co., 
85  Ga.  858,  11  S.  E.  493  [there  be- 
ing no  pressing  emergency]. 

="  Williams  v.  Norfolk,  etc.  R.  Co., 
89  Va.  165,  15  S.  E.  522;  Robinson 
V.  West  Virginia,  etc.  R.  Co.,  40 
W.  Va.  583,  21  S.  E.  727;  Sutherland 
V.  Troy,  etc.  R.  Co.,  74  Hun,  162,  26 
N.  Y.  Supp.  237;  Illinois  Cent.  R. 
Co.  V.  Neer,  46  III.  App.  276.  Com- 
pare Texas,  eic.  R.  Co.  v.  Lester,  75 
Tex.  56,  12  S.  W.  955. 

'^  Pilkinton  v.  Gulf,  etc.  R.  Co.,  70 
Tex.  226,  7  S.  W.  806;  Sheets  v.  Chi- 
cago, etc.  R.  Co.,  139  Ind.  682,  39 
N.  E.  154. 

""Davis  V.  Nuttallsburg  Coal  Co., 
34  W.  Va.  500,  12  S.  E.  539. 

'"Louisville,  etc.  R.  Co.  v.  Han- 
Bing,  131  Ind.  528,  31  N.  E.  187;  Mc- 
Grath  v.  N.  Y.  &  New  England  R. 
Co.,  15  R.  I.  95,  22  Atl.  927;  Le 
Bahn  v.  N.  Y.  Central  R.  Co.,  80 
Hun,  116,  30  N.  Y.  Supp.  7;  Louis- 
ville, etc.  R.  Co.  V.  Markee,  103  Ala. 
160',  15  So.  511.     See  note  333,  ante. 


'■^  Louisville,  etc.  R.  Co.  v.  Pear- 
son, 97  Ala.  211,  12  So.  176;  Brooks 
V.  Northern  Pac.  R.  Co.,  47  Fed.  687. 
See  Beall  v.  Pittsburgh,  etc.  R.  Co., 
38  W.  Va.  525,  -18  S.  E.  729.  See 
note  371,  ante.  Illinois,  etc.  Ry.  Co. 
V.  Jones'  Admr.,  118  Ky.  158,  80 
S.  W.  844  (1904),  (but  if  ordered  to 
assist  in  making  a  flying  switch  by 
his  superior,  and  while  doing  so,  a 
brakeman  is  injured  by  the  negli- 
gence of  the  conductor  or  engineer, 
he  may  recover ) . 

"^Johnson  v.  Hovey,  98  Mich.  343, 
57  N.  W.  172  [saw  and  frame]. 

""  An  employee  is  not  guilty  of 
contributory  negligence  merely  be- 
cause an  act  of  his  violates  a  rule  of 
his  employer,  he  not  having  notice 
of  the  rule  (Brown  v.  Louisville,  etc. 
R.  Co.,  Ill  Ala.  275,  19  So.  1001; 
Mackey  v.  Baltimore,  etc.  R.  Co., 
157  U.  S.  72;  Alabama  Midland  R. 
Co.  v.  McDonald,  112  Ala.  216,  20  So. 
472;  International,  etc.  R.  Co.  v. 
Hinzie,  82  Tex.  623,  18  S.  W.  681. 
But  if  he  knows  the  terms  of  a  rule 
promulgated  by  the  company  to  gov- 
ern his  conduct  he  is  bound  by  the 
rule,  though  the  company  failed  to 
give  him  notice  of  its  existence,  or 
to  afford  him  a  reasonable  opportu- 
nity to  ascertain  its  terms  (Port 
Royal,  etc.  R.  Co.  v.  Davis,  95  Ga. 
292,  22  S.  E.  833). 


§    207b]  LIABILITY    OF    MASTERS   TO    SEKVAlfTS. 


552 


any  rules  and  orders  which  he  ought  to  have  known/" 
It  is  for  the  master  to  prove  the  existence  of  rules,  and 
either  actual  notice  or  publication  in  such  manner  that 
the  servant  ought  to  have  known  of  them;  ^^^  after  which 
it  is  for  the  servant  to  prove  that  he  did  not  know  of 


them  and  was  not  in  fault  for  not  knowing; 


A  rule 


which  is  constantly  disobeyed,  to  the  knowledge  of  the 
master,  and  without  remonstrance  on  his  part,  may  be 
regarded  by  a  jury  as  not  in  force ;  ^^*  but  mere  disobedi- 
ence, however  frequent,  is  of  no  effect,  if  the  master  was 


""Seese  v.  Northern  Pao.  R.  Co., 
39  Fed.  487. 

^'^  Notice  of  the  rule  must  be 
proved  by  defendant  (Maekey  v. 
Baltimore,  etc.  R.  Co.,  19  D.  C.  282, 
aff'd,  157  U.  S.  72;  Louisville,  etc. 
R.  Co.  V.  Utz,  133  Ind.  265,  32  N.  E. 
881 ;  Brunswick,  etc.  R.  Co.  v.  Clem, 
80  Ga.  534,  7  S.  E.  84;  Georgia  Pac. 
R.  Co.  V.  Davis,  92  Ala.  300,  9  So. 
252 ;  Louisville,  etc.  R.  Co.  v.  Mother- 
shed,  110  Ala.  143,  20'  So.  67).  A 
written  contract,  embodying  a  rule, 
signed  by  the  servant,  is  best  evi- 
dence of  notice  (Sedgwick  v.  Illinois 
Cent.  R.  Co.,  73  la.  158,  34  N.  W. 
790).     §  202  and  notes. 

^^  Where  a  brakeman  had  seen  a 
book  of  rules,  read  some,  and  could 
have  read  all ;  held,  bound  by  rules 
which  he  did  not  read,  though  the 
railroad  company  had  not  furnished 
him  with  a  book  of  rules,  nor  re- 
quired him  to  read  it  (Lacroy  v. 
N.  Y.,  Lake  Erie,  etc.  R.  Co.,  132 
N.  Y.  570i  30  N.  E.  391 ) .  Rule  ex- 
tensively distributed  and  posted  in 
conspicuous  places,  is  admissible  in 
evidence,  though  it  is  not  shown  that 
plaintiff  actually  knew  of  its  exist- 
ence (Alcorn  v.  Chicago,  etc.  R.  Co., 
108  Mo.  81,  16  S.  W.  229).  s.  p., 
Williams  v.  Norfolk,  etc.  R.  Co.,  89 
Va.  165,  15  S.  E.  522;  Alexander  v. 
Louisville,  etc.  R.  Co.,  83  Ky.  589; 


Fordyce  v.  Briney,  58  Ark.  206,  24 
S.  W.  250. 

""  As  to  when  rules  are  considered 
not  in  force,  see  Newport  News,  etc. 
R.  Co.  V.  Campbell  (Ky.),  25  S.  W. 
267;  Louisville,  etc.  R.  Co.  v.  Foley, 
94  Ky.  220^  21  S.  W.  866  ["mere 
form,"  and  impracticable] ;  East 
Line,  etc.  R.  Co.  v.  Scott,  71  Tex. 
703,  10  S.  W.  298;  Chicago  &  W.  L 
R.  Co.  V.  Flynn,  154  111.  448,  40 
N.  E.  332;  Barry  v.  Hannibal,  etc. 
R.  Co.,  98  Mo.  62,  11  S.  W.  308; 
Francis  v.  Kansas  City,  etc.  R.  Co., 
127  Mo.  658,  28  S.  W.  842;  Id.,  30 
S.  W.  129;  Louisville,  etc.  R.  Co.  v. 
Richardson,  100  Ala.  232,  14  So.  209'; 
Northern  Pac.  R.  Co.  v.  Nickels,  50 
Fed.  718,  1  C.  C.  A.  625;  Hayes  v. 
Bush  &  Denslow  Mfg.  Co.,  41  Hun, 
407.  A  rule  directing  brakeman  to 
not  uncouple  cars  while  in  motion 
may  be  waived  by  disregard  thereof 
on  the  part  of  brakeman,  for  such  a 
time  fhat  the  officers  were  charge- 
able with  notice  (Fish  v.  Illinois 
Cent.  R.  Co.,  96  la.  702,  65  N.  W. 
995 ;  Strong  v.  Iowa  Cent.  R.  Co.,  94 
la.  380,  62  N.  W.  799;  Lowe  v.  Chi- 
cago, etc.  R.  Co.,  89  la.  420,  56  N.  W. 
519;  Louisville,  etc.  R.  Co.  v.  Rea- 
gan, 96  Tenn.  128,  33  S.  W.  1050i). 
But  it  must  be  shown  that  notice 
of  such  disregard  had  been  brought 
home  to  the  master    (Alabama,  etc. 


553 


LIABILITY    OF    MASTEES    TO    SBEVANTS.  [§    207b 


not  chargeable  with  constructive  notice  or  had  no  oppor- 
tunity to  remonstrate.^"^  A  servant  is  justified  in  dis- 
obeying general  rules,  when  positively  ordered  to  do  so 
by  the  master  in  person  or  by  a  vice-principal,^""  but  not 
so  as  to  the  orders  of  any  other  fellow  servant.'"^  And 
a  mere  suggestion  or  assent  from  a  vice-principal  is  not 
equivalent  to  a  positive   order^^^      A  servant  may  be 

E.  Co.  V.  Roach,  110  Ala.  266,  20'  So.  98  Minn.  375,  107  N.  W.  951  (1906)  ; 

132).     See  note  371,  ante.  McGroarty  v.   Wanamaker,    187   Pa. 

""'Benage   v.   Lake   Shore,   etc.   R.  132,  40  Atl.  820    (1898);   Wilson  v. 

Co.,    102   Mich.    72,   60  N.   W.   286;  Southern  Ky.   Co.,  73  S.   C.  481,  53 

Francis  v.  Kansas  City,  etc.  E.  Co.,  S.   E.   968    (1906);    Boyle  v.   Union 

110  Mo.   387,    19   S.   W.   935;    Eioh-  Pac.  Ey.  Co.,  25  Utah,  420i,  71  Pac. 

mond,    etc.    R.    Co.    v.    Hissong,    97  988   ( 1903 )  ;   Snipes  v.  Southern  Ey. 

Ala.  187,  13  So.  209,  modifying  s.  c,  Co.,    166   Fed.    1,    91    C.    C.   A.   593 

91  Ala.  514,  8  So.  776.  (1908);    St.   Louis,   etc.   Ey.   Co.   v. 
='»  Smith   V.   Wabash,   etc.   E.    Co.,  Morris,  76  Kan.  836,  93  Pac.  153,  13 

92  Mo.  359,  4  S.  W.  129  [train  dis-  L.  E.  A.  (N.  S.)  1110>,  (1907),  (a 
patcher] ;  Mason  v.  Richmond,  etc.  servant  will  not  be  deemed  contribu- 
E.  Co.,  Ill  N.  C.  482,  16  S.  E.  698  torily  negligent  for  obeying  the  or- 
[conductor].  See,  also,  Fulton  Bag  ders  of  his  superior  by  putting  him- 
&  Cotton  Mills  V.  Wilson,  89  Ga.  self  in  a  position  of  danger,  if  he  is 
318;  Hurlbut  v.  Wabash  E.  Co.,  130  prudent  in  the  manner  of  perform- 
Mo.  657,  31  S.  W.  lO'Sl  [conductor] ;  ing  the  act,  unless  it  is  obvious  the 
especially  in  cases  of  emergency,  danger  is  so  great  that  no  prudent 
vrhere  reasonable  doubt  might  exist  man  would  have  encountered  it)  ; 
as  to  the  binding  force  of  the  rule  Lee  v.  Powell  Bros.,  126  La.  51,  52 
(Fox  v.  Chicago,  etc.  E.  Co.,  86  la.  So.  214  (19ilO);  Lowe  v.  Southern 
368;  East  Tennessee,  etc.  E.  Co.  v.  Ey.  Co.,  85  S.  C.  363,  67  S.  E.  460 
Bridges,  92  Ga.  399).  But  compare  (1910);  Forsman  v.  Seattle  Elec. 
Westeott  V.  N".  Y.  &  New  England  E.  Co.,  10®  Pac.  (Wash.)  121  (1910)  ; 
Co.,  153  Mass.  460,  27  N.  E.  10  Larsen  v.  Magne-Silica  Co.,  Ill  Pac. 
[obedience  to  vice-principal,  without  (Cal.  App.)  119  (1910);  Hardy  v. 
protest] ;  Eiohmond,  etc.  E.  Co.  v.  Chicago,  etc.  Ey.  Co.,  127  N.  W. 
Finley,  63  Fed.  228,  12  C.  C.  A.  595,  (la.)  1093  (1910)  ;  Runians  v.  Kel- 
25  U.  S.  App.  16  [order  of  conductor  ler,  etc.  Co.,  141  Ky.  827,  133  S:  W. 
not   sufficient];    Richmond   &   D.   R.  960  (1911). 

Co.  V.  Rush,  71  Miss.  9«7,  15  So.  133  ="  East   Tennessee,   etc.    R.    Co.   v. 

[conductor].    Carson  v.  Southern  Ry.  Smith,  89  Tenn.  114,  14  S.  W.  1077 

Co.,  68  S.  C.  50,  46  S.  E.  55,  aff'd,  [engineer  and  brakeman]. 

194  U.  S.  136,  24  S.  Ct.  60»,  48  L.  =»«  Keenan  v.  N.  Y.,  Lake  Erie,  etc. 

Ed.  907    (1904);   Norris  v.  Illinois,  Co.,    145   N.   Y.    190i,   39  N.   E.   711 

etc.  Ry.  Co.,  88  III.  App.  614  (1900) ;  [boss  not  authorized  to  change  regu- 

Illinois,  etc.  Ry.  Co.  v.  Jones'  Admr.,  lar  rules ;  no  positive  orders] ;  Mason 

118  Ky.  158,  90  S.  W.  484   (1904);  v.  Richmond,  etc.  R.  Co.,  114  N.  C. 

Maehren  v.  Great  Northern  Ry.  Co.,  718,  19  S.  E.  362;  Atchison,  etc.  E. 
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barred  from  recovering  by  acquiescence  in  the  violation 
of  a  rule  by  another  servant,*'"  but  such  acquiescence  can- 
not be  inferred  from  the  mere  silence  of  a  servant  in- 
ferior in  grade  to  the  one  in  fault.*"" 

§  207c.  Rule  must  be  plain.  —  But  to  render  the  viola- 
tion of  a  rule  by  a  servant  a  defence  against  an  action 
for  injuries  caused  by  the  negligence  of  the  master  which 
the  servant  would  otherwise  have  a  right  to  maintain,  the 
rule  itself  must  be  plain  and  it  must  be  violated  in  its 
plain  sense.*"^  Though,  of  course,  the  thing  enjoined 
or  prohibited  by  the  rule  may  itself  be  an  act  or  omis- 
sion of  contributory  negligence.*"^ 

Co.  V.  Eeesman,  60'  Fed.  370,  9  C.  C.  ser,   4  Ga.   App.   276,   61   S.   E.   505 

A.    20    [mere    assent   of   eonduotor].  (1908).      See    Southern   Ey.   Co.  v. 

But  see  Sipes  V.  Michigan  Starch  Co.,  Shumate,   107   S.  W.    (Ky.)    737,  32 

137  Mich.  258,  100  N.  W.  447  (1904).  Ky.  L.  Rep.  1027   (1908)  ;  Driver  v. 

"'•  Richmond,  etc.  R.  Co.  V.  Dudley,  Southern    Ry.    Co.,    46    So.    (Miss.) 

90  Va.  304,  18  S.  E.  274  [conductor;  824      (1908).     See     Southern     Pac. 

brakeman];   Lake  Shore,  etc.  R.  Co.  Co.  v.   Allen,   106   S.   W.    (Tex.   Civ. 

V.  Knittal,  33  Ohio  St.  468.  App.),   441    (1907);    Northern   Pac. 

'"New    Jersey,    etc.     E.     Co.     v.  Ry.  Co.  v.  Dixon,   139  Fed.  737,  71 

Young,  1  U.  S.  App.  96,  1  C.  C.  A.  C.  C.  A.  555  (1905). 

428,     49     Fed.     723     [fireman;     en-  "^  Fogarty    v.    So.    Pac.    Co.,    151 

gineer];    Haas    v.    Chicago,    etc.    R.  Cal.  785,  91  Pac.  650   (1907);  Cava- 

Co.,  90  la.  259,  57  N.  W.  894  [fire-  naugh  v.  Stone  Corp.,  80  Conn.  585, 

man;   conductor].  69  Alt.  345   (1908);  Stone  v.  Union 

"'Northern    Alabama    Ry.    Co.    v.  Pac.  Ry.  Co.,   100  Pac.    (Utah)    362 

Key,     150    Ala.    641,    43    So.     794  (1909). 
( 1907 ) ;  Georgia,  etc.  Ey.  Co.  v.  Sas- 


CHAPTER  X(a). 
LIABILITY  OF  MASTERS  TO  SERVANTS  —  Con. 


§  207d.  Ordinary  risks  of  the  service    §  ?16. 
as  distinguished  from  ex- 
traordinary risks. 

207e.  What  risks  servants  assume. 

207f.  What  risks  servants  do  not 
assume. 

207g.  What  facts  servants  may 
presume. 

207h.  Eisks  assumed  under  special 
orders. 

2071.  Risks  of  service  outside  of 
ordinary  employment. 

208.  Assumption  of  extraordinary 
risks,  or  basis  of  imputed 
assumption  of  risks  aris- 
ing from  master's  negli- 
gence. 

200.  Servant  accepting  employ- 
ment with  notice  of  de- 
fects. 

209a.  Assumed  risks  by  continuing 
in  the  service  with  notic? 
of  defects. 

210.  Effect  of  refusal  to  repair. 

211.  True  rule  as  to  effect  of  ser- 

vant's knowledge. 
211a.  Special  risks  incurred  under 
coercion. 

212.  Test  of  servant's  prudence. 

213.  Excusable  omissions  of  usual 

care. 

214.  Notice     of     defect,     without 

notice  of  danger,  imma- 
terial. 
214a.  When  the  defence  of  the 
assumption  of  risk  from 
the  master's  default  be- 
comes unavailable. 

215.  Effect  of  master's  promises 

or  assurances. 

[555] 


217. 

218. 

219. 

219a. 
220. 

221. 

222. 
223. 
223a. 


224. 
225. 
226. 

227. 

228. 
229. 

230. 

231. 

232. 

233. 
233a. 

233b. 
234. 


Presumption  as  to  servant's 
knowledge. 

Means  of  knowledge;  duty  to 
investigate. 

Application  of  rule  to 
minors. 

Special  duties  of  masters  to 
minors. 

Inexperienced  servants,  etc. 

Servant's  knowledge  of  mas- 
ter's personal  defects. 

Servant's  duty  to  warn  and 
complain. 

Burden  of  proof. 

What  is  sufficient  proof. 

Assumption  of  risk  by  ser- 
vant of  neglect  by  master 
to  comply  with  statutory 
duties  imposed  for  the  ser- 
vant's protection. 

Who  are  fellow  servants. 

Who  are  not  fellow  servants. 

American  rule ;  vice-princi- 
pals not  fellow  servants. 

British  rule;  no  vice-princi- 
pals. 

British  rule  criticised. 

British  rule  condemned  at 
home. 

Who  are  vice-principals ;  gen- 
eral managers. 

Who  are  vice-principals;  New 
York  rule. 

Principle  and  application  of 
the  New  York  decision. 

[Consolidated  with  §  232.] 

Examples  of  who  are  or  who 
are  not  vice-principals. 

Peculiar  local  rules. 

Servants  must  be  in  same 
common  employment. 


§    207d]  LIABILITY    OF    MASTERS    TO    SEEVANTS. 


556 


§  235. 


236. 


237. 


238. 


239. 
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[Omitted.] 
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[Omitted.] 

Who  are  in  common  employ- 

241a. 
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ment. 

241b. 

Statutes  of  general  applica- 
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companies. 

sociation  "  rule. 

24  Id. 

Exemption  from  liability  by 

Illustrations  of  common  em- 

special contract. 

ployment. 

§  207d.  Ordinary  risks  of  the  service  as  distinguished 
from  extraordinary  risks.  —  The  risks  encountered  by 
the  servant  in  the  course  of  his  service  are  ordinary  or 
extraordinary.  Ordinary  risks  are  those  incident  to  the 
service.  These  are  said  invariably  to  be  assumed  by  the 
servant  as  a  part  of  his  implied  contract  of  service.  It 
is  a  distinct  feature  of  ordinary  risks  that  they  arise 
without  fault  of  the  master.  They  include  purely  acci- 
dental injuries,  and,  arising  without  fault  of  the  master, 
may  also  be  due  to  no  negligence  of  the  servant  himself. 
As  will  be  seen  later,  extraordinary  risks  may  also  be 
assumed  by  the  servant.  Such  assumption  is  not,  how- 
ever, by  virtue  of  the  implied  contract  of  service,  but 
arises  from  the  conduct  of  the  servant  himself  on  the  par- 
ticular occasion  and  from  the  facts  and  circumstances  of 
the  case  and  rests  on  other  legal  principles.  The  unify- 
ing principle  of  assumed  risks,  ordinary  and  extraordi- 
nary, is  said  to  be  found  in  the  legal  maxim  volenti  non 
fit  injuria,  that  which  one  assents  to  is  not  in  law  es- 
teemed an  injury;  though  a  sufficient  foundation  for  the 
assumption  of  ordinary  risks,  according  to  common-law 
reasoning,  is  thought  to  be  found  in  the  statement  that 
such  assumption  is  an  implied  stipulation  in  the  implied 
contract  of  service.  Besides  being  contractual,  it  is  said 
that  the  implied  assumption  of  ordinary  risks  finds  a 
further  sanction  from  reasons  of  public  policy;  for,  it  is 
said,  that  if  the  servant  had  a  right  of  action  in  such  case 
he  would  be  less  diligent  in  caring  for  his  own  safety  and 
that  of  his  fellow  servants  and  others,  for  whose  safety 


557  LIABILITY    OF    MASTEKS    TO    SEEVANTS.  [§    207e 

the  master  may  be  liable ;  and  it  is  often  added  as  a  con- 
trolling reason  of  public  policy  that  otherwise  the  busi- 
ness of  the  country  could  not  be  carried  on.  The  com- 
pensation for  the  assumption  of  such  risks  is  said  to  be 
embraced  in  the  servant's  wages,  and  in  reasoning  on 
this  subject  it  was  formerly  usual  to  say  that  the  parties 
stand  on  an  equal  footing  and  are  free  to  enter  into  the 
contract  of  service  or  not  as  they  please.  Not  a  postulate 
in  this  course  of  reasoning  but  has  in  modern  times  been 
vigorously  attacked.  The  rule,  however,  remains,  and  in 
conformity  with  the  doctrine  of  stare  decisis  must  con- 
tinue until  altered  by  legislative  enactment. 

What  risks  of  the  service  are  "  ordinary,"  that  is, 
"  incident  to  "  or  "  usual  in  "  the  service,  is  ordinarily 
a  question  to  be  determined  by  the  jury.  As  a  general 
rule  whether  the  danger  to  which  the  employee  was  ex- 
posed and  which  resulted  in  his  injury  was  one  fairly  to 
be  anticipated,  is  a  question  for  the  jury.  The  distinc- 
tion between  "  ordinary  "  and  "  extraordinary  "  risks 
is  without  dissent,  but  it  has  not  often  received  that  em- 
phasis essential  to  clearness  of  distinction,  and  some- 
times, both  by  courts  and  law  writers,  the  two  characters 
of  risk  are  confused.  All  risks  not  arising  from  a  fault  of 
the  master  are  assumed  by  the  servant.  Prominent 
among  the  ordinary  risks  of  service  assumed  by  the  ser- 
vant, dispensing  with  all  evidence  of  knowledge  or  notice, 
are  the  negligence  of  fellow  servants  in  the  same  com- 
mon employment,  and  latent  defects  not  discoverable  by 
the  master  by  the  exercise  of  ordinary  care. 

§  207e.*  What  risks  servants  assume.  —  A  servant 
is  held  to  assume  the  ordinary  risks  of  the  business  upon 
which  he  enters,*"^  so  far  as  those  risks,  at  the  time  of 

""Sweeney  v.  Berlin,  etc.  Co.,  101  R.  Co.,  93  Mich.  646,  53  N.  W.  825 
N.  Y.  520,  5  N.  E.  358,  and  cases  [car  coupling];  Lewis  v.  Seifert,  116 
cited;    Dysinger    v.    Cincinnati,    etc.    Pa.  St.  628,  11  Atl.  514;  Lee  v.  Cen- 

*  Originnl   §    1S5. 
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Ms  entering  upon  the  business,*"*  are  known  to  him,  or 
should  be  readily  discernible  by  a  person  of  his  age  and 
capacity,  in  the  exercise  of  ordinary  care,*"^  and  whether 

Notwithstanding  the 


the  business  is  dangerous  or  not.*°^ 


tral  R.  Co.,  86  Ga.  231,  12  S.  E.  307; 
Rutledge  v.  Missouri  Pac.  E.  Co.,  110 
Mo.  312,  19  S.  W.  38.  A  servant  as- 
sumes such  risks  as,  from  the  nature 
of  the  business  as  ordinarily  con- 
ducted, he  must  have  known,  and 
those  risks  which  the  exercise  of  his 
opportunities  for  inspection  would 
have  disclosed  to  him  (Linton  Coal 
Mining  Co.  v.  Persons,  15  Ind.  App. 
69,  43  N.  E.  651).  To  similar  effect, 
Smith  V.  Sellars,  40  La.  Ann.  527, 
4  So.  333 ;  Central  R.  Co.  v.  Sims,  80 
Ga.  749,  7  S.  E.  176  [jerk  of  train]. 
An  employee  assumes  not  only  the 
risks  which  always  attend  his  em- 
ployment, but  those,  also,  which 
commonly  do  so  (Gulf,  etc.  R.  Co.  v. 
Kizziah,  86  Tex.  81,  23  S.  W.  578). 
In  a  cold  climate,  railroad  em- 
ployees assume  risks  incident  to  ac- 
cumulation of  snow  and  ice  on  the 
tracks  (Lawson  v.  Truesdale,  60' 
Minn.  410.,  62  N.  W.  546).  The 
cases  are  too  numerous  for  citation. 
The  doctrine  was  first  announced  in 
Priestly  v.  Fowler,  3  Mees.  &  W.  1 
(1841),  and  has  been  followed  ever 
since  wherever  the  common  law  pre- 
vails. "An  employee  of  mature  years 
and  of  ordinary  mental  capacity  and 
intelligence  is  presumed  to  know, 
appreciate  and  understand  the  ordi- 
nary and  apparent  risks  of  injury 
from  the  machinery  and  appliances 
with  or  about  which  he  is  working 
(Jones  V.  Mfg.  &  Inv.  Co.,  92  Me. 
565,  43  Atl.  512  (1899).  "The  rule 
is  that  the  servant  is  held  by  his 
contract  of  hiring  to  assume  the 
risks  of  injury  from  the  ordinary 
dangers  of  the  employment;  that  is 
to   say,    from    such    dangers    as    are 


known  to  him,  or  discernible  by  the 
exercise  of  ordinary  care  on  his 
part"  (Johnson  v.  Devoe  Snuff  Co.,, 
62  N.  J.  L.  417,  41  Atl.  936  (1898).. 
The  doctrine  is  not  dependent  on  the 
care  or  want  of  care  of  the  servant 
(Baltimore,  etc.  Ry.  Co.  v.  Amos, 
20  Ind.  App.  378,  49  N.  E.  854 
(1894);  Consol.  Barb  Wire  Co.  v. 
Maxwell,   116  111.  App.  296    (1904). 

*"  Gibson  v.  Erie  R.  Co.,  63  N.  Y.. 
449 ;  DeFores.t  v.  Jewett,  88  Id.  264 ; 
Shaw  V.  Sheldon,  103  Id.  667;  Haas. 
V.  BuflFalo,  etc.  R.  Co.,  40  Hun,  145. 

"°  Servant  assumes  all  obvious 
risks  (Crown  v.  Orr,  140  N.  Y.  450i, 
35  N.  E.  648;  Hoosier  Stone  Co.  v. 
McCain,  133  Ind.  231,  31  N.  E.  956; 
Berger  v.  St.  Paul,  etc.  R.  Co.,  39 
Minn.  78,  38  N.  W.  814  [roller,, 
worlted  long  time,  danger  obvious] ; 
Burnell  v.  West  Side  R.  Co.,  87  Wis. 
387,  58  N.  W.  772  [obvious  danger 
of  cleaning  electric  motor] ;  Ohio- 
Val.  R.  Co.  V.  McKinley  [Ky.],  33 
S.  W.  186;  Linton  Coal  Co.  v.  Per- 
sons, supra. 

«"■  Stewart  v.  Ohio  River  R.  Co.,  40 
W.  Va.  188,  20  S.  E.  922;  Southern. 
Pac.  Co.  V.  Johnson,  16  C.  C.  A.  317, 
69  Fed.  559  [locomotive] ;  Kennedy 
V.  Manhattan  R.  Co.,  33  Hun,  457 
[signal-man  assumes  risk  of  want  of 
side  platform  to  enable  him  to  escape 
from  passing  trains] ;  Murphy  v.  N. 
Y.  Central  R.  Co.,  11  Daly,  122 
[laborer  upon  tracks  in  a  yard  as- 
sumes risk  of  car  coming  behind, 
him] ;  Hopkins  Bridge  Co.  v.  Bur- 
nett, 85  Tex.  16,  19  S.  W.  886,  and 
Houston,  etc.  R.  Co.  v.  Conrad,  62 
Tex.  627  [injuries  by  clippings  from 
good   tools] ;    Boyle   v.   N.   Y.    &   N. 
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general  rule  that  the  master  is  bound  to  use  due  care  to 
furnish  safe  and  sound  materials,  machinery,  etc.,  yet 
the  servant  assumes  the  risk  of  obvious  defects  in  things 


England  E.  Co.,  151  Mass.  102,  23 
N.  E.  827 ;  Mcintosh  v.  ilissouri  Pao. 
R.  Co.,  58  Mo.  App.  281  [men  in- 
jured while  coupling  cars  from  the 
ends  of  which  rails  projected] ;  Lake 
Shore,  etc.  E.  Co.  v.  Knittal,  33  Ohio 
St.  468;  [risks  attending  known  cus- 
tom of  making  "  flying  switches  "] ; 
Eailroad  Co.  v.  Leech,  41  Ohio  St. 
388  [section  hand,  riding  on  hand- 
car run  over  by  delayed  train] ;  Do- 
well  V.  Burlington,  etc.  E.  Co.,  62 
la.  629  [brakeman  injured  by  con- 
tact with  snow  bank  formed  by  snow 
plow]  ;  Coolbroth  v.  Maine  Central 
R.  Co.,  77  Me.  165  [plaintiff  injured, 
after  three  weeks'  experience  in 
throwing  mail  bags  into  train  in  mo- 
tion] ;  Penn.  E.  Co.  v.  Wachter,  60 
Md.  39'5  [trackman  injured  on  hand- 
oar,  by  collision  with  a  special  train, 
running,  according  to  a  custom 
known  to  him,  without  notice] ;  Tay- 
lor V.  Carew  Mfg.  Co.,  140  Mass. 
150i,  3  2Sr.  E.  21  [employee  in  mill 
going  to  adjust  a  belt,  ordered  by 
foreman  to  hurry,  fell  into  an  un- 
guarded elevator  well] ;  Walsh  v. 
St.  Paul,  etc.  R.  Co.,  27  Minn.  367 
[freight  handler  rolling  heavy  grind- 
stone over  uneven  floor].  An  em- 
ployer is  not  liable  for  the  death 
of  an  employee  who  was  killed  by 
the  igniting  of  the  fumes  of  black 
varnish  with  which  he  was  painting, 
where  deceased  had  used  black  var- 
nish for  twelve  years,  and  the  torch 
from  which  the  fire  occurred  was 
used  at  his  suggestion,  and  the  var- 
nish w.as  of  the  same  quality  as  that 
he  had  always  used  (Lyons  v.  Boston 
T-owage  Co.,  163  Mass.  158,  39  N.  E. 
800).  Boyd  v.  Harris,  176  Pa.  484, 
3.5  Atl.  222    (1896).     "When  a  ser- 


vant enters  on  an  employment  from 
its  nature  necessarily  hazardous,  he 
accepts  the  service  subject  to  the 
risks  incidental  to  it"  (Clark  v. 
Holmes,  7  Hurlst.  &  N.  943,  31  L.  J. 
Exch.  N.  S.  356,  per  Cockburn, 
C.  J.;  Narramore  v.  Cleveland,  etc. 
Ey.  Co.,  96  Fed.  298,  37  C.  C.  A.  499, 
48  L.  E.  A.  68  ( 1899 ) ,  ( in  legal  theory 
no  action  accrues  for  injuries  aris- 
ing from  the  ordinary  risks  of  the 
business,  because  in  such  case  the 
master  has  violated  no  duty)  ;  Choc- 
taw, etc.  Ey.  Co.  v.  Jones,  77  Ark. 
367,  92  S.  W.  244,  4  L.  E.  A.  (N.  S.) 
837  (1906),  (the  assumption  of  the 
ordinary  risks  of  the  business  is 
implied  from  the  contract  of  ser- 
vice) ;  St.  Louis  Cordage  Co.  v.  ilil- 
ler,  126  Fed.  495,  61  C.  C.  A.  477, 
63  L.  R.  A.  561  (1903),  (it  makes 
no  difference  whether  the  risk  is 
great  or  small,  or  the  danger  immi- 
nent or  remote)  ;  Jones  v.  Crawford, 
123  App.  Div.  558,  108  N.  Y.  Supp. 
142  (1908),  (the  implied  assumption 
of  risks  are  either  those  ordinarily 
incident  to  the  business,  or  such  as 
are  obvious)  ;  Rose  v.  Minneapolis, 
etc.  Ry.  Co.,  107  Minn.  260,  120 
N.  W.  360  (1909),  (it  negatives  a 
prima  facie  liability  of  the  master 
and  does  not  involve  misconduct  of 
the  plaintiff,  it  is  not  based  on  con- 
tract, but  on  the  maxim  volemti 
non  fit  injuria)  ;  Bria  v.  Westing- 
house,  etc.  Co.,  133  App.  Div.  346, 
117  N.  Y.  Supp.  106  (1909),  (by  the 
term  "  assumes "  certain  risks  is 
meant  the  law  casts  them  on  him)  ; 
Ross  V.  Chicago,  etc.  Ey.  Co.,  243 
111.  440',  90  N".  E.  701  (1910),  (risks 
that  become  known  to  a  servant  in 
the    course    of  the   business    are    in- 
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■which  he  voluntarily  uses,*""^  if  his  work  consists,  in 

eluded  in  risks  incident  to  the  ser-  sen  v.   Erie,  etc.  Ry.  Co.,   142   App. 

vice) ;  Pratt  v.  Missouri,  etc.  Ry.  Co.,  Div.  31,  126  N.  Y.  Supp.  745  ( 1911), 

130  Mo.  App.  502,   122  S.   W.   1125  (by  entering  into  the  service  the  ser- 

(1900),  ( the  servant  does  not  assume  vant   impliedly   engages   that   he    is 

the  risks  caused  hy  the  master's  neg-  competent   and   acquainted   vpith   its 

ligence)  ;    Stearns,  etc.,   Lbr.   Co.   v.  ordinary  risks,  including  both  those 

Fowler,    58    Fla.    362,    50'    So.    680  existing  and  those  subsequently  aris- 

(190:9);  Texas,  etc.  Ry.  Co.  v.  Jones,  ing,    notwithstanding   ordinary    care 

123     S.     W.      (Ky.)     501     ( 19aOi)  ;  by  the  master). 

Graham  v.  Thrall,  129  S.  W.  (Ark.)  ^"a  Kaare   v.   Troy   Steel   Co.,    139' 

532    (1910)  ;   Glantz  v.  Chicago,  etc.  N.  Y.  369,  34  N.  E.  919  [wheeling  on 

Ry.  Co.,  87  Neb.  60,  127  N.  W.  221  narrow  incline];    La  Pierre   v.   Chi- 

(1910),  ( ordinary  risks  include  those  cago,  etc.   R.   Co.,  99  Mich.   212,   58 

arising   from  the  known  manner  of  N.  W.  60;  Shaffer  v.  Haish,  llOi  Pa. 

conducting  the  business  and  the  ap-  St.     575     [loose    belting    slipping]  ; 

pliances   used)  ;    Coalgate   v.   Hurst,  Davis  v.   Baltimore,  etc.   R.   Co.,  25 

107  Pac.   (Okla.)   657   (19100,   (ordi-  Atl.   498,   152  Pa.   St.   314   [box  ear 

nary  risks  embrace  such  as  are  inci-  used  as  caboose] ;   Denver  Tramway 

dent  to  the  business,  and  such  as  are  Co.  v.  Nesbit,  22  Colo.  408,  45  Pac. 

liable  to  arise  from  defects  apparent  405  [no  guard  to  car  wheels] ;  Patton 

to  one  of  the  servant's  experience)  ;  v.  Central  Iowa  R.  Co.,  73  la.  306, 

Bagley  v.  Wonderland  Co.,  205  Mass.  35    N.     W.     149     [unfenced    road] ; 

238,  91  N.  E.  317   (1910),   (the  doc-  Scharenbroieh    v.    St.    Cloud    Fiber 

trine  of  the  servant's  assumption  of  Co.,   59   Minn.    116,   60   N.   W.    1003 

risks  arising  from  implication  from  [slippery   floor   and   unguarded   pin- 

the  contract  of  service,  does  not  in-  ion] ;  Graves  v.  Brewer,  4  N.  Y.  App. 

elude    risks    subsequently    arising)  ;  Div.  327,  38  N.  Y.  Supp.  566   [cogs 

Worden  v.  Gore-Meehan  Co.,  78  Atl.  of   machine    uncovered    in   violation 

( Conn. )     422     1910 )  ;     Maloney     v.  of    Factory    Act :    danger    obvious] ; 

Winston,  18  Ida.  740>  111  Pac.  1080  Boyd  v.  Harris,  176  Pa.  St.  484,  35 

(1910),     (the    servant    assumes    the  Atl.     222     [projections     from     side 

risks,   however   hazardous    and   dan-  tracks,  well  known] ;  Louisville,  etc. 

gerous  the  prosecution  of  the  busi-  R.  Co.  v.  Stutts,  22  Ala.  368,  17  So. 

ness,  but  not  those  superimposed  by  29      [obviously     defective     engine], 

the  master's  negligence)  ;   McCarthy  Especially  is  this  the  rule  where  a 

v.   Spring  Valley  Coal   Co.,   149'  111.  servant,  entirely  of  his  own  accord, 

App.  275,  aff'di,  90  N.  E.  372  (1910);  goes   into   known    danger    (Bunt  .v. 

Elliott  V.  Sawyer,  77  Atl.   (Me.)   782  Sierra,   etc.   Co.,    138   U.   S.   483,    11 

(1910);    Snow   v.    Escanaba    Power  S.  Ct.  464).     A  servant  who  stands 

Co.,   162  Mich.  579',   127  N.  W.   677  upon  an  unrailed  platform  two  feet 

(1910)  ;  Lewis  v.  Gallivan  Bldg.  Co.,  wide  and  attempts  to  pry  a  pulley  off 

69  S.  E.  (S.  C.)  212  (1910)  ;  South-  with  a  piece  of  scantling  assumes  the 

em  Turpentine  Co.  v.  Douglass,   54  risk   of   the   scantling  breaking   and 

So.    (Fla.)    385    (1911);     Louisville,  causing  him  to  fall  ( Chesapeake,  etc. 

etc.   Ry.    Co.   v.   McMillen,    142   Ky.  R.  Co.  v.  McDowell  [Ky.],  24  S.  W. 

257,  134  S.  W.  185   (1911);  Reinert-  607). 
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whole  or  in  part,  in  dealing  with  dangerous,*"'  unsafe  or 

unsound  things,"^  known  to  him  to  be  so,  or  obviously  so, 

"'Bormaim  v.  Milwaukee,  93  Wis.  tlie  clay  falling  on  him  (Griffin  v. 
524,  67  N.  W.  924  [wild  animals  en-  Ohio,  etc.  R.  Co.,  124  Ind.  326,  24 
closed]  ;  Wood  v.  Heiges,  83  Md.  257,  N.  E.  888).  One  engaged  in  digging 
34  Atl.  872  [very  dangerous  iron-  and  removing  earth  from  a  nearly 
breaker  in  constant  use]  ;  Burke  v.  perpendicular  bank  assumes  the  risk 
Parker,  107  Mich.  88,  64  N.  W.  1065  (Pederson  v.  Rushford,  41  Minn, 
[benzine  paint,  properly  used  in  289,  42  N.  W.  1063).  To  similar  ef- 
business]  ;  Thomas  v.  Missouri  Pac.  feet,  Swanson  v.  La  Fayette,  134  Ind. 
R.  Co.,  109  Mo.  187,  18  S.  W.  980  625,  33  N.  E.  1033;  Carlson  v.  Sioux 
[unusual  couplings]  ;  Content  v.  New  Falls  Water  Co.,  8  S.  Dak.  47,  65 
Haven,  etc.  R.  Co.,  165  Mass.  267,  N.  W.  419  [digging  in  unsafe  soil] ; 
43  N.  E.  94  [extra  large  cars,  pro-  Evansville,  etc.  R.  Co.  v.  Henderson, 
jecting  over  track] ;  Bagley  v.  Con-  134  Ind.  636,  33  N.  E.  1021  [con- 
solidated Gas  Co.,  5  N.  Y.  App.  Div.  struotion  train  on  obviously  unfin- 
432,  39  N.  Y.  Supp.  302  [planks  fall-  ished  road] ;  Evansville,  etc.  R.  Co. 
ing  from  scaffold].  An  employee  v.  Barnes,  137  Ind.  306,  36  N.  E. 
working  with  and  about  two  cylin-  1092 ;  Walling  v.  Congaree  Constr. 
ders  in  contact  with  each  other  and  Co.,  41  S.  C.  388,  19  S.  E.  723;  Titus 
revolving  inwardly,  and  in  plain  v.  Bradford,  etc.  R.  Co.,  136  Pa.  St. 
view,  cannot  recover  for  injuries  618,  20  Atl.  517  [transferring  broad- 
caused  by  her  fingers  being  caught  gauge  cars  to  narrow  tracks].  A 
between  such  cylinders  (Connolly  v.  large  collection  of  well-selected  cases 
Eldredge,  160  Mass.  566,  36  N.  E.  will  be  found  in  Labatt  on  Master 
469 ;  s.  P.,  Walsh  v.  Com'l  Laundry  Servant,  in  notes  to  §§  263-266. 
Co.,  11  N.  Y.  Misc.  3,  31  N.  Y.  "'Arnold  v.  Delaware,  etc.  Canal 
Supp.  833;  Daigle  v.  Lawrence  Mfg.  Co.,  125  N.  Y.  15,  25  N.  E.  1064 
Co.,  159  Mass.  378,  34  N.  E.  458  [re-  [moving  defective  ears]  ;  Anglin  v. 
volving  cylinder] ;  Arkadelphia  Lum-  Texas,  etc.  R.  Co.,  60  Fed.  553,  9  0. 
ber  Co.  v.  Bethea,  57  Ark.  76,  20  C.  A.  130  [moving  "dead"  engine]; 
S.  W.  808  [dangerous  cylinder  of  Dartmouth  Spinning  Co.  v.  Achord, 
knives,  used  in  dangerous  position] ;  84  Ga.  14,  10  S.  E.  449  [repairing 
Goodnow  V.  Walpole  Emery  Mills,  imperfect  machinery] ;  Carlson  v. 
146  Mass.  261,  15  N.  E.  576  [danger-  Oregon  Short-Line  R,  Co.,  21  Ore. 
ous  revolving  screw:  obvious:  extra  450,  28  Pac.  497  [repairing  dilapi- 
pay  for  special  work] ;  Darracott  v.  dated  track,  after  storms]  ;  Moore  v. 
Chesapeake,  etc.  R.  Co.,  83  Va.  288,  Pennsylvania  R.  Co.,  167  Pa.  St.  495, 
2  S.  E.  511  [dangerous  couplings  in  31  Atl.  734  [dismantling  trestle].  A 
common  use] ;  Hulett  v.  St.  Louis,  servant,  employed  to  watch  a  dilapi- 
etc.  R.  Co.,  67  Mo.  239  [similar] ;  dated  building  which  is  apparently 
Hatter  v.  Illinois  Cent.  R.  Co.,  69'  liable  to  fall  at  any  moment  ( Paland 
Miss.  642,  13  So.  827  [coupler  not  v.  Chicago,  etc.  R.  Co.,  44  La.  Ann. 
defective,  but  dangerous]).  One  who  1003,  11  So.  707).  Low  bridge  (Wil- 
is employed  to  dig  out  gravel  from  liams  v.  Delaware,  etc.  Ry.  Co.,  116 
Tinder  a  thin  stratum  of  clay  cannot  N.  Y.  628,  22  N.  E.  1117,  41 
recover  for  injuries  received  from  Amer.  &  Eng.  Ry.  Cases,  254  (1889). 
[Law  of  Neg.    Vol.  I  —  36] 
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and  whicli,  by  tlie  very  nature  of  the  business,  must  be 
used  while  in  that  condition,  he  assumes  the  risk  of  doing 
so.  Thus  a  railway  servant,  employed  to  remove  dam- 
aged cars  to  a  repair  shop,  has  no  right  to  complain  of 

Operation  of  railways   (Chicago,  etc.  (IMOi).      Generally,   Jacobson  v.   U. 

Ky.  Co.  V.  Londergan,  118  111.  41,  7  S.  Gypsum  Co.,  120  N.  W.   (la.)   651 

N.    E.    55,    28    Amer.    &    Eng.    Ey.  ( 1900)  ;    Butler   v.   Frazee,   25   App. 

Cases,      491       (1886).      Excavation  (D.   C.)    392,   aff'd,   211    U.    S.   459, 

(Griffin  V.  Ohio,  etc.  Ry.  Co.,  124  Ind.  29  Sup.   Ct.   136    (1909);    Tennessee 

326,  24  N.  E.  888    (1890).     Danger-  Coal,  etc.  Co.  v.  King,  50  So.   (Ala.) 

ous    machinery    (Quinn    v.    Johnson  75    (1901);    Central  of  Georgia  Ry. 

Forge  Co.,  9  Houst.    (Del.)    338,  32  Co.  v.  Henderson,  6  Ga.  App.  459,  65 

Atl.  858   (1892);  Chicago  Veneer  Co.  S.  E.  297    (1909);   Loid's  Admx.  v. 

V.    Walden,    82    S.    W.     (Ky.)     294  J.  S.  Rogers  Co.,  73  Atl.  488  ( 1900)  ; 

(1904);    Record   v.    Chickasaw,   etc.  Cavagnaro  v.    Soule,    202   Mass.    62, 

Co.,    108   Tenn.    657,    69  S.   W.   334  88    N.    E.    433     ( 1909)  ;    Goudie    v. 

( 1902 )  ;   Konold  v.  Rio  Grande,  etc.  Foster,  202  Mass.  226,  88  N.  E.  663 

Ry.  Co.,  21  Utah,  379',  60  Pac.  1021,  (190fl)  ;    Portland  Gold  Min.   Co.  v. 

85    Am.    St..  693     (1900);     Pre    v.  O'Hara,  45   Colo.  416,   101   Pac.  773 

Standard  Portland  Cement  Co.,  9  Cal.  (1909)  ;   Coin  v.  John  H.  Talge,  etc. 

App.  591,  100  Pa<!.  122   (1908).     In-  Co.,    222    Mo.    488,    121     S.    W.     1 

jury    from    flying    iron    in    foundry  (1909);  Southern  Ry.  Co.  v.  Lyons, 

(Wood   V.   Heiges,    83   Ind.   257,   34  169   Fed.   557,   95   Sup.   Ct.  App.   55 

Atl.    872    (1896).      Lowering   heavy  (1909);     Chesapeake     &    Ohio    Ry. 

boiler   into   cellar    (Archambault   v.  Co.    v.    Lang's    Admx.,    121    S.    W. 

Same,  184  Mass.  240,  68  N.  E.   199  (Ky.)     9.9i3     (1909);    McPherson    v. 

(1902).      Scaffolding    (Lockwood   v.  Great   Northern   Ry.    Co.,    140   Wis. 

Tennant,   137  Mich.  30&  lOO  N.  W.  473,     122     N.     W.     1022      (1909); 

562   (1904).     Tipping  of  plank  rest-  Kennedy  v.  City  of  Chicago,  144  111. 

ing    on    steam  chests     (Mathias    v.  App.  25    (1908);   Duffey  v.  Consoli- 

KaJisas  City  Stockyards  Co.,  185  Mo.  dated    Block    Coal    Co.,    124    N.    W. 

434,  84  S.  W.  66    (1904).    Buzz  saw  (la.)    609    (1910);   Goure  v.  Storey, 

(Masterson  v.  Eldridge,  208  Pa.  St.  17  Idaho  352,  106  Pac.  794   (1909)  ; 

242,   57   Atl.    515    (1904).     Demoli-  St.  Louis,  etc.  Ry.  Co.  v.  Rogers,  126 

tion     of     defective     telephone     pole  S.  W.    (Ark.)    375,   1190';   Gjukik  v. 

Britton  v.  Cent.  Union  Tel.  Co.,  131  Chicago  Crushed  Stone  Co.,  146  111. 

Fed.   844,   65   C.   C.  A.   598    (1904).  App.  217    (1909);   Hoveland  v.  Chi- 

Defective  appliance    (Rogers  v.  Roe  cago,   etc.   Ry.   Co.,   110   Minn.   329, 

et  al.,  66  Atl.    (N.  J.)   408    (1907).  125   N.   W.   266    (1910);    Larsen  v. 

Mill  employee  (Arkansas  Cotton  Oil  Lackawana    Steel    Co.,    122    N.    Y. 

Co.  V.  Oarr,  89  Ark.  50',  115  S.  W.  Supp.     1077,     138     App.     Div.     375 

925  (1909).    Installing  boiler  (Rags-  (1910);   Quinn  v.  Glen  Lumber  Co., 

dale  V.  Illinois   Cent.   Ry.   Co.,   140  126  S.  W.  (Tex.)  2  (1910).    Mining 

111.   App.    71    (1908).      Jumping   or  and  excavation   (Bradley  v.  Chicago, 

bumping   of   freight   trains    (Louis-  etc.  R.   Co.,   138  Mo.  294,  39  S.  W. 

vjlle  &  Nashville  Ry.  Co.  v.  Green-  763;   Mielke  v.  Chicago,  etc.  R.  Co., 

well's  Admr.,  125  S.  W.   (Ky.)   1064  79    N.    W.     (Wis.)     22;     Reiter    v. 
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injuries  suffered  from  the  known  defects  of  such  cars."" 
And,  where  a  business  is  obviously  dangerous,  and  is  con- 
ducted in  a  manner  which  is  fully  known  to  the  servant 
at  the  outset,  he  assumes  the  risk  of  its  conduct  in  that 
manner,  although  a  safer  method  could  have  been 
adopted/"    The  ordinary  risks  of  a  particular  business 


Winona,    etc.    E.     Co.,    75    N.    W.  E.  Cas.  256 ;  Arnold  v.  Delaware,  etc. 

.(Minn.)     219';     Swanson    v.     Great  E.  Co.,  125  N.  Y.  15,  25  N.  E.  1064 

Northern  Ey.  Co.,  70  N.  W.   (Minn.)  (1891);     Houston,    etc.    E.    Co.    v. 

978;    Easmussen  v.   Chicago,  etc.  E.  O'Hara,  64  Texas,  600'. 

Co.,  21  N.  W.   (la.)   583;  Vineennes,  "°  Naylor  v.  Chicago,  etc.  E.  Co.,  53 

etc.   Co.   V.   White,  24  N.   E.    (Ind.)  Wis.  661,   11  N.  W.  24   [bank  exca- 

747;      Allan     v.     Logan,     37     Pac.  vation].     Cited  and  followed  in  Gal- 

(Utah)    496;    Aldridge   v.    Midland,  veston,  etc.  E.  Co.  v.  Lempe,  59  Tex. 

etc.  Furnace  Co.,  78  Mo.  559;  Brown  19    [workman,   repairing   a  well,   in 

V.  Chattanooga,  etc.  E.  Co.,  47  S.  W.  obviously  dangerous  condition] ;  Gal- 

(Tenm. )  415;  Griffin  v.  Ohio,  etc.  Ey.  veston,  etc.  E.  Co.  v.  Arispe,  81  Tex. 

Co.,  24  N.  E.   (Ind.)   888;  Naylor  v.  517,  17  S.  W.  47   [trains  constantly 

Chicago,  etc.  Ey.  Co.,  2  N.  W.  (Wis.)  moved  backwards].     A   servant   as- 

24;    Kane  v.   St.  Louis,  etc.  E.   Co.,  sumes  the  risk  of  an  unusually  and 

87  S.  W.   (Mo.  App.)  571;  Skidmore  extra  hazardous  way  of  performing 

V.  West  Virginia,  etc.  E.  Co.,  23  S.  work    in    which    he    is    experienced, 

E.  Eep.    (W.  Va. )    713;   White  Per-  where  the  danger  is  obvious,  and  he 

sonal  Injury  in  Mines,  §§  185,  200,  has    knowledge    of    the   nature    amd 

229  and  cases  cited.    But  see  LaSalle  extent    of    the    risk    (Claybaugh    v. 

V.  Kostka,  190.  111.  130,  60  N.  E.  72  Kansas  City,  etc.  E.  Co.,  56  Mo.  App. 

(1901)  ;   Di  Vito  v.  Crage,  35  N.  Y.  630).     A  trackman,  whose  duty  it  is 

App.  Div.   155,   55  N.  Y.   Supp.   64,  to  watch   for   wild   trains,    assumes 

165  N.  Y.  378;  Jones  v.  Emmett  Min-  the    danger    of    collision    between    a 

ing  Co.,  21  N.  W.  361  (1885)  ;  Faulk-  wild  train  and  a  hand  car  which  he 

ner    v.    Mammoth    Mining    Co.,    23  is  pushing  (Sullivan  v.  Fitchburg  E. 

Utah,  437,  66  Pac.  799  (1902).  Co.,  161  Mass.   125.,  36  N.  E.  751). 

^^  Flannagan    v.    Chicago,    etc.   E.  Where   it  is  the   known   and  estab- 

Co.,  50  Wis.  462,  7  N.  W.  337 ;  S.  C,  lished  practice  of  a  railway  company 

on  former  appeal,   45   Wis.   98;   for  to  run  special   trains   at   any   time, 

similar  cases,  see  Watson  v.  Houston,  without  notice,  sending  out  such  a 

etc.  E.  Co.,  58  Tex.  434;   Yeaton  v.  train   with    snow-plow,    in   a   storm, 

Boston,  etc.  E.   Co.,   135  Mass.  418.  without  such  notice,  was  not  negli- 

Moving  damaged  cars   (Chicago,  etc.  gence,    but    the    attendant   risks    to 

E.  Co.  V.  Ward,  61  111.  130,  12  Am.  trackmen     are     assumed,     if     they 

Ey.   Eep.   434;    Watson  v.   Houston,  knew,  or  ought  to  have  known,  that 

etc.  E.  Co.,  58  Texas,  434,  11  Am.  &  such  a  train  might  be  expected   (01- 

Eng.    E.    Cas.    313;    Fraker    v.    St.  son  v.  St.  Paul,  etc.  E.  Co.,  38  Minn. 

Paul,  etc.   E.   Co.,   32  Minn.   54,   19  117,   35   N.   W.    866);    s.   p.,   where 

N.  W.  349    (1884),   15  Am.  &  Eng.  about  one-third  of  the  trains  were 
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are  those  which  are  part  of  the  natural  and  ordinary 
method  of  conducting  that  business,  even  though  they 
might  fairly  be  called  extraordinary  vdth  reference  to  a 
different  business,  or  a  different  department  of  the  same 
business.*" 


extra  trains,  not  running  on  sched-  *"  If  the  business  is  essentially 
ule  time  (Larson  v.  St.  Paul,  etc.  R.  attended  with  extraordinary  dan- 
Co.,  43  Minn.  423,  45  N.  W.  722).  gers,  these  are  among  the  risks 
A  railroad  hand,  working  where  he  assumed  (Joyce  v.  Worcester,  140 
knows  there  is  no  one  to  give  notice  Mass.  245,  4  N.  E.  565  (fall  of 
of  approaching  trains,  assumes  the  derrick  while  workman  pulling  up 
risk  (Rutherford  v.  Chicago,  etc.  R.  planks  from  trench)  ;  Kelley  v. 
Co.,  57  Minn.  237,  59  N.  W.  302).  Silver  Springs,  etc.  Co.,  12  R.  I. 
As  it  is  the  general  usage  on  the  112  (gig  tender  injured  by  exposed 
Mississippi  to  land  steamboats,  for  gears)  ;  Morse  v.  Minneapolis,  etc. 
the  delivery  of  freight,  by  running  R.  Co.,  30  Minn.  465  (engineer 
the  bow  into  the  shore,  and  holding  killed  while  "  bucking "  snow  off 
the  vessel  in  position  by  revolutions  track)  ;  Derr  v.  Lehigh  V.  R.  Co., 
of  the  wheel,  without  putting  out  158  Pa.  St.  365,  27  Atl.  1002;  South- 
lines,  any  risk  attendant  on  this  west  Imp.  Co.  v.  Andrew,  86  Va. 
method  is  assumed  by  employees  de-  270,  9  S.  E.  1015  (very  dangerous 
livering  or  receiving  freight  (Red  work  in  coal  mines,  carefully  in- 
Eiver  Line  v.  Cheatham,  60  Fed.  spected).  Where  plaintiff  who  had 
517,  9  0.  C.  A.  124).  One  who  been  engaged  as  a  weaver  after 
works  on  tracks  for  several  hours  at  being  laid  off  till  a  new  mill,  in 
a  place  where  ties  are  piled  near  the  which  alterations  were  being  made, 
tracksi  assumes  the  risk  of  their  was  started  up,  was  employed  to 
preventing  his  getting  out  of  the  assist  in  moving  into  the  new  mill 
way  of  a  train  (Bengtson  v.  Chi-  and  making  alterations,  he  assumed 
cago,  etc.  R.  Co.,  47  Minn.  486,  50  the  increased  risk  incident  to  altera- 
N.  W.  531).  Where  a,  dangerous  tions  (Rooney  v.  Carson,  161  Pa. 
business  is  conducted  in  manner  St.  26,  28  Atl.  996).  A  brakeman 
known  to  servant  (St.  Louis,  etc.  on  a,  freight  train  was  standing  on 
Ey.  Co.  V.  Jamison,  113  S.  W.  a  flat  car,  and,  while  approaching  a 
(Ark.)  41  (1908);  Tennessee  Coal,  bridge,  the  engineer  signaled  for 
etc.  Co.  V.  King,  supra;  Loid's  brakes.  The  brakeman  sprang, 
Admx.  V.  J.  S.  Rogers  Co.,  supra;  caught  the  ladder  on  the  side  of  a 
111.  Cent.  Trae.  Co.  v.  Mann,  142  111.  box  car,  and,  swinging  himself  to 
App.  117  (1908)  ;  Casey  v.  J.  W.  ascend,  came  in  contact  with  the 
Reedy  Elev.  Mfg.  Co.,  142  111.  App.  bridge  with  such  force  that  he  was 
126  ( 1908 )  ;  Goudie  v.  Foster,  202  thrown  from  the  train,  and  killed. 
Mass.  226,  88  N.  E.  663  ( 1900 )  ;  Held,  that  his  death  "  was  one  of 
Saversnick  v.  Schwarzschild  et  al.,  the  accidents  incident  to  his  em- 
141  Mo.  App.  509,  125  S.  W.  1192  ployment"  (Illick  v.  Flint,  etc.  E. 
(1910).  Co.,  67  Mich.  632,  35  N.  W.  708). 
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§  207f.*  What  risks  the  servants  do  not  assume.  — 
He  does  not,  of  course,  assume  as  a  part  of  his  contract 
of  service  risks  caused  by  the  master's  default.  He  does 
not  assume  risks  arising  through  the  consent  of  his 
master  to  an  unlawful  act  of  a  stranger,  such  as  the 
joint  use  of  a  railroad  contrary  to  law;  ^^^  and  his  master 
is  responsible  for  the  consequences.^"  The  master  can- 
not cast  upon  the  servant  any  new  risk,  simply  by  giving 
him  notice  that  he  must  assume  it.*"  Of  course  he  does 
not  assume  any  risks  as  to  strangers.  It  is  only  his  own 
master  who  can  claim  the  benefit  of  the  limitation  of  lia- 
bility.*^" As  to  risks  not  assumed  masters  are  not  neces- 
sarily hable  to  their  servants;  but  they  are  liable  to  the 
same  extent  as  they  would  be  to  strangers.  Thus,  with 
respect  to  such  non-assumed  risks,  masters  are  liable  for 
the  negligence  of  a  fellow  servant;  and  they  are  held  to 
as  high  a  degree  of  care  as  they  would  be  towards 
strangers  in  the  same  situation. 

§  207g.t  What    facts    servants    may    presume.  —  A 

servant  has  the  right  to  presume,  and  to  act  upon  the 
presumption,  that  his  master  or  his  vice-principal  has 
performed  and  will  continue  to  perform  every  duty  in- 
cumbent upon  him ; "°  that  there  are  no  risks  attending 

*^A    railroad    company    is    liable  So.   283    (1891);    Missouri,  etc.   Ry. 

for  injury  to  its  servant  caused  by  Co.  v.  Wood,  35  S.  W.   (Tex.  App.) 

the   negligence    of   another   company  879    (1896). 

while  using  a  section  of  its  road  by  ^"Fairbank  Canning  Co.  v.  Innes, 

its  permission,  but  without  legisla-  125  111.  410,  17  N.  E.  720  [elevator 

tive    authority    (Central    R.    Co.    v.  without  proper  appliances]. 

Passmore,  90  Ga.  203,  15  S.  E.  760).  ™  Northern  Pac.  R.  Co.  v.  Everett, 

««■  Id.  152  U.  S.   10i7,   14  S.  Ct.  474   [may 

"*  Texas,    etc.    Ry.    Co.    v.    Archi-  assume  that  car  is  properly  loaded] ; 

bald,  170  U.  S.  665,  42  L.  Ed.  1188,  Wallace  v.  Central  Vt.  R.  Co.,   138 

18    Sup.    Ct.    777    (1898);    Ford   v.  N.   Y.   302,   33   N.   E.    1069    [statu- 

Fitehburg  Ry.   Co.,    110   Mass.   240,  tory    duty];    Western    Coal    Co.    v. 

14  Am.  Rep.    (1872);  Memphis,  etc.  Ingraham,  17  C.   C.  A.  71,  70  Fed. 

Ry.  Co.  V.  Graham,  94  Ala.  545,  12  219;  Helm  v.  O'Rourke,  46  La.  Ann. 

♦Original   §   18,5a.  t  Original  §■  185b. 


§    207g]  LIABILITY    OF    MASTEKS    TO    SEEVANTS.  566 

the  business  other  than  such  as  usually  attend  business 
of  that  general  nature,  and  existed  when  he  entered  into 
the  service,"'  or  such  as  have  been  explained  to  him  "' 
or  are  known  by,  or  perfectly  obvious  to  him ;  "'  that  it  is 
safe  to  obey  orders ;  *^°  that  his  fellow  servants  are  com- 

178,  15  So.  400;  Gorman  v.  McArdle,  Waste  Co.,  147  N.  0.  585,  61  S.  E. 
67  Hun,  484,  22  N.  Y.  Supp.  479  565  (1908);  Rush  v.  Oregon  Power 
[statutory  duty] ;  Eastman  v.  Curtis,  Co.,  51  Ore.  519,  95  Pac.  193  (1908)  ; 
67  Vt.  432,  32  Atl.  232  [proper  con-  McConnell  v.  Pa.  Ey.  Co.,  223  Pa. 
struction  of  elevator];  Lynch  v.  442,  72  Atl.  849  {190iO);  Dral^e  v. 
Allyn,  160  Mass.  248,  35  N.  E.  550  San  Antonio  Ry.  Co.,  99'  Tex.  240, 
[reliance  on  superintendent  return-  89  S.  W.  407  (1906),  33  Utah,  27, 
ing].  Southern  Ey.  Co.  V.  McGowan,  92  Pac.  762,  13  L.  R.  A.  (N.  S.) 
149  Ala.  440,  43  So.  378  (1907);  565  (1907);  McDuffie  v.  Boston,  etc. 
Pettus  V.  Kerr,  87  Ark.  396,  112  S.  Ey.  Co.,  81  Vt.  52,  69  Atl.  124 
W.  886  (1908);  Bird  v.  Utica  Gold  (1908);  Jennett  v.  Louisville,  etc. 
Min.  Co.,  2  Cal.  App.  674,  84  Pac.  256  Ry.  Co.,  162  Fed.  392  (1908)  ;  Smelt- 
(1906);  Superior  Min.  Co.  V.  Kaiser,  ing  Co.  v.  Parry,  166  Fed.  407,  92 
229  111.  29,  82  N.  E.  239  (1907);  C.  C.  A.  159  (1909). 
Williams  v.  Morris,  237  111.  254,  "'Libby  v.  Scherman,  146  111.  540, 
86  N.  E.  729  (1908)  ;  Diamond,  etc.  34  N.  E.  801,  §  185a,  note  2.  Pitts- 
Coal  Co.  V.  Cuthbertson,  166  Ind.  burg,  etc.  Ey.  Co.  v.  Hewitt,  102  111. 
290,  76  N.  E.  1060',  (190i6)  ;  Lunde  App.  428,  aflf'd,  202  111.  28,  66  N.  E. 
V.  Cudahy  Packing  Co.,  139  la.  688,  829  ( 1903 )  ;  Wirtz  v.  Galveston,  etc. 
117  N.  W.  1063  (1908)  ;' Barrett  v.  Co.,  132  S.  W.  (Tex.  App.)  510, 
Dessy,    78    Kans.    642,    97    Pac.    786  (1910). 

( 1908 )  ;    Webster    v.    Stewart    Iron  *"  See  many  examples,  §  203,  ante. 

Works,    104   S.   W.   708,   31    Ky.   L.  Eastland  v.  Clarlc,  28  App.  Div.  621, 

Eep.  1045  (1907)  ;  Foreman  v.  Eagle  51  N.  Y.  Supp.  1140,  53  N.  Y.  Supp. 

Eice  Mill   Co.,   117  La.   227,   41   So.  1103,  rev'd,  160  N.  Y.  420',  59  N.  E. 

555    (1906);    Bernheimer   v.    Eager,  202   (1905). 

108    Md.    551,   70    Atl.    91     (1908);  "» The  doctrine  that  a  servant  has 

Meadowcroft  v.  New  York,  etc.  Ey.  a   right  to  assume  that  his  master 

Co.,    193   Mass.   249,    79   N.   E.   266  has  furnished  a  safe  place  in  which 

(1906);      Christanelli     v.     Saginaw  to  work,  does  not  apply  where  dan- 

Min.  Co.,  154  Mich.  423,  117  N.  W.  gers  are  apparent    (Jennings  v.  Ta- 

910    (1908);    Fitzgerald  v.   Interna-  coma   E.    Co.,   7    Wash.    St.   275,    34 

tional  Flax  &  Twine  Co.,  104  Minn.  Pac.   937;   Pennsylvania  Co.  v.  Bur- 

138,  116  N.  W.  475   (1908)  ;  Eowden  gett,  7  Ind.  App.  338,  34  N.  E.  650). 

v.  Schoenherr,  etc.  Min.  Co.,  130  Mo.  Brazil  Block  Coal  Co.  v.  Gibson,  160 

App.    376,    117    S.   W.    695    (1909);  Ind.  319,  66  N.  E.  883,  98  Am.  St. 

Schroder  V.  Montana  Iron  Works,  38  Eep.   281    (1903),   20   L.   R.   A.   751 

Mont.   474,    lOO  Pac.    619     (1909);  (190a);   Kent  Mfg.   Co.  v.   Zimmer- 

Kotera   v.   American   Smelting,   etc.  man,   110  Pac.    (Colo.)    187    (1910). 

Co.,    80   Neb.    648,    114   N.    W.    945  *^°  Crowley  v.    Cutting,    165   Mass. 

(1908);    Barclay   v.    Southern,    etc.  436,   43   N.   E.    197;    Karczewski  v. 
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petent  and  careful ;  *^^  that  they  are  under  such  proper 
supervision  as  the  case  may  require ;  *"  that  they  will  do 
their  duty  as  faithfully  as  such  men  usually  do ;  "^  that 
the  place  of  work  is  safe  *^*  and  the  materials  and  appli- 
ances reasonably  good  and  adequate  ;*^^  that  dangeroi^s 

Wilmington,  etc.  Ry.   Co.,  4  Pennw.  Taylor,  etc.  E.  Co.  v.  Taylor,  79'  Tex. 

24,    54   Atl.    746    (1902);    Henrietta  104,   14  S.  W.  918    [unsafe  railroad 

Coal   Co.   V.   Campbell,   211   111.   216,  track];    Diamond   Iron   Co.   v.   Giles 

71   N.   E.   863    (1904);    Lord  v.   In-  |Del.),  11  Atl.  189  [defective  roof]; 

habitants    of    Wakefield,    185    Mass.  Calloway  v.  Agar-Packg.  Co.,  129  la. 

214,  70  N.  E.  123   (1904)  ;  St.  Louis,  1,    104    N.    W.    721     (1906);     Utah 

etc.  Ey.  Co.  v.  Morris,  76  Kans.  836,  Consol.    Min.    Co.    v.    Bateman,    176 

93  Pac.  153,  13  L.  E.  A.  (N.  S.)  400  Fed.  57,  99  C.  C.  A.  365,  27  L.  E.  A. 

(1907).     Safe  to  obey  orders   (Choc-  (N.  S.)   958   (1910). 

taw,  etc.   Ey.  Co.  v.  Jones,  77  Ark.  "'^  Bushby  v.  N.  Y.,  Lake  Erie,  etc. 

367,  92  S.  W.  244,  4  L.  E.  A.  (N.  S.)  E.  Co.,  107  N.  Y.  374,  14  N.  E.  407 

837    (1906);   Smith  v.  Southern  Ey.  [car];  Smith  v.  Buffalo,  etc.  E.  Co., 

Co.,   8   Ga.   App.   822,  70   S.   E.   192  72   Hun,   545,   25  N.   Y.    Supp.   638 

(1910).  [coupling];    Ingebregtsen   v.    N.    D. 

"'  A  section  hand  working  on  track  Lloyd  S.  S.  Co.,  57  N.  J.  Law,  400,  31 

did    not    assume    risk    of    foreman's  Atl.  619;   Evans  v.  Chamberlain,  40 

negligence    (Davis  v.  New  Haven  E.  S.  C.  104,  18  S.  E.  213  [latent  defects 

Co.,   159  Mass.  532,  34  N.  E.   1070;  in    bumpers    of    cars];     Heltonville 

Chicago,  etc.  E.  Co.  v.  Champion,  9  Mfg.  Co.  v.  Fields,   138  Ind.  58,  36 

Ind.   App.   510,   36   N.   E.   221;    Id.,  N.   E.   529;    Chicago,'  etc.   E.   Co.   v. 

37  N.  E.  21).'  And  see  §  207f,  ante.  Hines,  132  111.  161,  23  N.  B.   1021; 

Giordano  v.  Brandywine  Granite  Co.,  Norfolk,  etc.  E.  Co.  v.  Nunnally,  88 

3   Pennw.  423,  52  Atl.  332    (1901);  Va.    546,    14   S.    E.   367;    Louisville, 

B.  Lantry  Sons  v.  Lowrie,  58  S.  W.  etc.  E.  Co.  v.  Orr,  91  Ala.  548,  8  So. 

(Tex.   App.)    837    (1900);    Olsen  v.  360;  Grannis  v.  Chicago,  etc.  E.  Co., 

Northern    Pac.    Lbr.    Co.,    100   Fed.  81   la.  444,  46  N.  W.   1067;    Banks 

384,  40  C.  C.  A.  427    (1900)  ;   Law-  v.  Wabash  E.  Co.,  40  Mo.  App.  458. 

rence  v.  Texas,  etc.  Ey.  Co.,  25  Tex.  New  York,  etc.  Ey.  Co.  O'Leary,  93 

App.  293,  61  S.  W.  342   (1901).  Fed.  737,  35   C.   C.  A.  562    (1899); 

*"'  See  §  20i3a,  ante.  Smith  v.  Erie,  etc.  Ey.  Co.,  67  N.  J. 

«'Haugh   v.   Chicago,  etc.   E.   Co.,  Law,  636,  52  Atl.  634,  59  L.  E.  A. 

73  la.  66,  35  N.  W.   116   [car  badly  302    (1902);    Brazil  Block   Coal   Co. 

loaded].  v.  Gibson,  160  Ind.  319,  66  N.  E.  882, 

«*Vanesse   v.    Catsburg   Coal    C6.,  98   Am.  St.  Eep.  281    (1903);    Bar- 

159   Pa.    St.    403,    28    Atl.    200    [en-  tholomew  v.  Kemmerer,  211  Pa.  277, 

trance  to  mine]  ;    Western  Coal   Co.  60  Atl.  908    ( 1905 )  ;   Atlantic  Coast 

v.  Ingraham,  17  C.  C.  A.  71,  70  Fed.  Line   Co.   v.   Linstedt,    184   Fed.    36, 

219   (U.  S.  App.);  Union  Pacific  E.  106  C.  C.  A.  238    (1910);  Northern 

Co.   V.   Jarvi,   53   Fed.   65,   10  U.   S.  Pac.   Ry.    Co.   v.   Altimus,    179    Fed. 

App.  444  [mines];  Consolidated  Coal  275,  102  C.  0.  A.  631  (1910). 
Co.  V.  Bruce,  47  111.  App.  444  [mine]  ; 
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things  are  properly  secured ;  *-•*  that  proper  repairs,  sup- 
ports or  supphes,  of  the  need  of  which  the  master  has 
notice,  will  be  promptly  provided ;  *"  that  obstacles  will 
be  removed  within  the  proper  time ;  *^^  that  warning  of 
danger  will  be  given  Avhenever  it  ought  to  be  given ; "' 
and  that,  if  there  is  any  defect  or  if  any  change  takes 
place,  with  respect  to  incidents  of  the  business,  increasing- 
his  perils,  he  will  receive  timely  notice  thereof.""  He  is 
especially  entitled  to  rely  implicitly  upon  the  truth  of  his 
master's  statements *^^  and  upon  his  master's  perform- 

"■"A  servant,  who  is  directed  by  131  Ind.  528,  31  N.  E.  187.  When  a. 
his  superintendeiit  to  steady  a  stone  servant  is  placed  in  a  situation  of 
which  is  being  hoisted,  is  not,  as  a  danger,  where  engrossing  duties  are 
matter  of  law,  guilty  of  negligence  required  of  him,  he  has  a  right  to 
in  doing  so,  in  a  proper  manner;  assume  that  the  master  will  not 
having  the  right  to  assume  that  the  v.'ithout  warning  subject  him  to 
atone  is  properly  fastened  (Crowley  other  perils  unknown  to  him  (Mich- 
v.  Cutting,  165  Mass.  436,  43  N.  E.  ael  v.  Roanoke  Mach.  Works,  90  Va. 
197).  Knight  v.  Overman  Wheel  492,  19<  S.  E.  261).  A  section  hand, 
Co.,  174  Mass.  455,  54  N.  E.  890  working  on  a  track,  was  justified  in 
( 1899)  ;  Dieters  v.  St.  Paul  Gaslight  relying  on  receiving  from  the  fore- 
Co.,  86  Minn.  474,  94  N.  W.  15  man  warning  of  approach  of  any 
(1902);  Thompson  V.  Amer.  Writing  train  (Davis  v.  New  Haven  R.  Co., 
Paper  Co.,  187  Mass.  93,  72  N.  E.  159  Mass.  532,  34  N.  E.  1070) ;  s.  v., 
343    (1904).  Northern  Pac.  R.  Co.  v.  Amato,  144 

«'  Delude  v.  St.  Paul  R.  Co.,  55  U.  S.  465,  12  S.  CT.  740;  Bradley  v. 
Minn.  63,  56  N.  W.  461  [repairs  for  N.  Y.  Central  R.  Co.,  62  N.  Y.  99. 
coupling  cars] ;  Chicago,  etc.  Coal  ^°  Chicago,  etc.  R.  Co.  v.  Cham- 
Co.  v.  Peterson,  39'  111.  App.  114  pion,  9  Ind.  App.  510,  36  N.  E.  221,  37 
[props  for  mine].  Id.  21  [employment  oif  inexperienced 

*^'  McChesney  v.  Panama  R.  Co.,  servants] ;  Grannis  v.  Chicago,  etc 
74  Hun,  150i  26  N.  Y.  Supp.  245.         R.   Co.,   81  la.  444,  46  N.   W.   1067 

"°  Wallace  v.  Cent.  Vt.  R.  Co.,  138  fapliances] ;  Donahoe  v.  Old  Colony 
N.  Y.  302,  33  N.  E.  1069  [low bridge;  R.  Co.,  153  Mass.  356,  26  N.  E.  868 
"  tell-tale  "  out  of  order] ;  Savannah,  [defect  in  cars] ;  St.  Louis,  etc.  R.  Co. 
etc.  R.  Co.  V.  Day,  91  Ga.  676,  17  v.  Holman,  155  111.  21,  39  N.  E.  573. 
S.  E.  959  [same];  Rehman  v.  Mimie-  ™ Lawrence  v.  Hagemeyer,  93  Ky. 
apolis,  etc.  R.  Co.,  43  Minn.  42,  44  591,  20  S.  W.  704  [assurance  repairs 
N.  W.  522  [engine  backing] ;  Shum-  done] ;  Atchison,  etc.  R.  Co.  v.  Mc- 
way  V.  Walworth  Mfg.  Co.,  98  Mich.  Kee,  37  Kans.  592,  15  Pac.  484  [may 
411,  57  N.  W.  251  [machinery  started  assume  truth  of  statements];  s.  p.. 
without  warning]  ;  Anderson  v.  as  to  condition  of  works  ( Morbach  v. 
Northern  Mill  Co.,  42  Minn.  424,  44  Home  Min.  Co.,  53  Kans.  731,  37 
N.  W.  315  [usual  signal  omitted];  Pac.  122)  ;  St.  Louis,  etc.  Ry.  Co.  v. 
Louisville,   etc.   R.    Co.   v.   Hanning,    Mangan,  86  Ark.  507,  112  S.  W.  168 
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ance  of  Ms  promises/^-  But  these  are  all  mere  presump- 
tions ;  and  if  the  servant  becomes  aware  that  any  of  them 
are  contrary  to  the  fact,  he  cannot  justify  himself  in 
shutting  his  eyes  to  the  truth.  In  short,  he  cannot  be 
heard  to  say  that  he  relied  upon  that  vs^hich  he  did  not 
believe.  These  are  familiar  conditions  in  the  law  of 
estoppel.  These  presumptions  moreover  are  stated  here 
only  as  affording  a  standard  by  which  to  judge  of  the 
servant's  prudence.  Masters  are  not  bound  to  make  all 
these  presumptions  good.  The  extent  of  their  duty  to 
do  so  is  stated  elsewhere. 

§  207h.*  Risks    assumed    under    special    orders.  — 

Where  a  servant,  seeing  a  defect,  and  notifying  his  mas- 
ter thereof,  is  nevertheless  ordered  to  continue  his  work, 
mthout  any  express  or  implied  promise  of  a  remedy,  it 
has  sometimes  been  held  that  he  cannot  recover,  on  the 
theory  that  from  that  time  he  assumes  the  risk.*^^     But 

(1909);   N.  Chicago,  etc.  Ry.  Co.  v.  assumed  the  risk);   Texas,  etc.   Ry. 

Aufmann,    221    111.    614,    77    N.    E.  Co.   Single,   91   Tex.   287,  42   S.   W. 

1120,  112  A.  St.  Rep.  207  (1906);  971  (1897),  approving  s.  c,  9  Tex. 
Keen's  Admr.  V.  Keystone,  etc.  Lum-  App.  322,  29  S.  W.  674  (1895), 
Co.,  118  S.  W.  (Ky.)  355  (1909);  (where  the  servant  "simply  pro- 
Mayer  V.  Detroit  Ry.  Co.,  152  Mich,  tests,  and,  without  any  promise  or 
276,  116  N.  W.  429  (1908);  anything  said  or  done  by  the  master 
Schmitt  V.  Hamilton  Mfg.  Co.,  135  to  induce  him  to  remain  in  the  ser- 
Wis.  117,  115  N.  W.  353  (1908).  vice  in  the  confidence  that  repairs 
'^'  Floettl  V.  Third  Ave.  R.  Co.,  10  will  be  made,  continues  to  use  the 
N.  Y.  App.  Div.  308,  41  N.  Y.  Supp.  defective  thing,  it  seems  to  be  set- 
792.  tied  in  this  State  that  the  rule  is 
^  See  Linch  v.  Sagamore  Mfg.  Co.,  not  changed  and  the  risk  is  still  on 

143  Mass.  206,  9  N.  E.  728;  Daily  the  servant.     Some  authorities  hold, 

v.   Fiberloid  Co.,   186  Mass.   318,  71  that  under   this   state   of   facts   the 

N.  E.  554   (1905),   (where  a  servant  servant  does  not   assume  the   risks, 

complained  of  a  defect  rendering  the  but  that   the   question   presented   is 

place  of  work  unnecessarily  danger-  simply    one    of    contributory    negli- 

out,   and  the   superintendent  replied  gence;  "  and  the  plaintiff,  a  fireman, 

that  he  would  see  to  it;   held,  that  having   complained   to   the   engineer 

the     servant     continuing     to     work,  of  a  loose  step  on  the  eijgine,  who 

knowing  no  change  had  been  made,  said,    "  I    will    attend    to    it,"    suck 

*  Original  number  §  186. 
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this  is  unsound.  A  master's  order  is  at  least  as  much 
justification  for  the  servant's  continuance  as  would  be 
another's  invitation;  and  we  have  seen  (§91)  that  a  mere 
invitation  is,  in  some  cases,  enough  to  acquit  the  person 
acting  upon  it  from  the  imputation  of  contributory  negh- 
genee.  The  true  rule,  in  this,  as  in  all  other  cases,  is 
that,  if  the  master  gives  the  servant  to  understand  that 
he  does  not  consider  the  risk  one  which  a  prudent  person 
should  refuse  to  undertake,  the  servant  has  a  right  to 
rely  upon  his  master's  judgment,  unless  his  own  is  so 
clearly  opposed  thereto  that,  in  fact,  he  does  not  rely 
upon  the  master's  opinion.  So,  if  the  peculiar  risk  of 
the  act  commanded  by  the  master  is  not  obvious,  the  ser- 
vant has  a  right  to  assume  that  he  is  not  sent  into  any 
unusual  peril,  and  he  is  not  bound  to  investigate  into  the 
risk,  before  obeying  his  orders."*    A  servant  is  not  called 

statement  cannot  be  construed  as  a  ing  directed  to  perform  the  act  by 
promise  and  the  servant  assumes  the  an  experienced  man,  the  representa- 
risk,  without  regard  to  whether  he  tive  of  the  defendant,  plaintiff  was 
was  contributorily  negligent  in  con-  not  required  to  make  such  examina- 
tinuing  to  work,  knowing  the  repairs  tian  into  the  danger  of  the  operation 
had  not  been  made,  or  whether  he  as  he  would  have  been  under  other 
was  negligent  in  the  manner  of  the  circumstances "  ( Howard  Oil  Co.  v. 
use).  But  in  the  same  State,  where  Farmer,  56  Tex.  301).  Where,  by 
the  foreman  assured  the  servant  orders  of  the  master,  the  servant  is 
there  was  no  danger,  and  the  latter,  carried  beyond  his  employment,  he 
relying  thereon,  continued  to  work,  is  relieved  from  his  implied  under- 
the  master  was  held  liable)  (In-  taking  to  assume  risks  incident  to 
dustrial  Lbr.  Co.  v.  Bivens,  47  Tex.  the  employment  (Pittsburgh,  etc.  E. 
App.  396,  106  S.  W.  831  (1907);  the  Co.  v.  Adams,  105  Ind.  151  [section- 
servant  assumes  the  risk  in  the  ab-  hand  ordered  to  couple  cars] ) .  Vir- 
sence  of  a  promise,  even  though  the  ginia,  etc.  Ry.  Co.  v.  Harris,  108  Va. 
foreman  assured  him  it  was  safe.  708,  49  S.  E.  991  (1905),  (where 
^  Stephens  v.  Hannibal,  etc.  R.  the  defendant  refuses  to  repair,  or 
Co.,  96  Mo.  207,  9  S.  W.  589.  It  is  by  conduct  gives  the  servant  notice 
the  duty  of  a  servant  to  obey  an  or-  he  did  not  intend  to  repair,  but 
der  given  by  one  in  authority  over  directs  him  to  go  on  with  his  work; 
him,  if  not  manifestly  unreasonable;  held,  instruction  that  he  thereby  as- 
and  where  by  such  order  he  is  di-  sumed  the  risk,  was  properly  refused, 
rected  to  work  in  an  unsafe  place,  unless  the  defect  is  so  serious  that 
and  is  injured,  the  master  is  liable  only  a  reckless  man  would  have  as- 
therefor  (Illinois  Steel  Co.  v.  Sehy-  assumed  it;  the  servant  in  such  case 
manowski,   59   111.   App.   32 ) .     "  Be-  may  assume  that  the  master  consid- 
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upon  to  set  up  his  own  unaided  judgment  against  that  of 
hi  s  superiors ;  and  he  may  rely  upon  their  advice  and  still 
more  upon  their  orders,  notvnthstanding  many  misgivings 
of  his  own."°    If  the  master  directs  the  servant  to  do  some 

era  it  reasonably  safe)  ;  Buey's  master  insists,  after  objection,  that 
Admx.  V.  Ohess,  etc.  Co.,  27  Ky.  the  servant  proceed  with  the  work, 
L.  Rep.  198,  84  S.  W.  563  (1905)  ;  or  assures  him  that  the  force  is  ade- 
Jellow  V.  Fore  River,  etc.  Co.,  201  quate,  or  the  machine  safe,  the  ser- 
Mass.  464,  87  N.  E.  906  1909),  vant  has  a  right  to  rely  on  the 
(where  the  servant  has  complained,  master's  presumed  superior  knowl- 
though  there  is  no  express  promise  edge.  The  risk  is  thereby  assumed 
to  repair,  he  may  rely  on  the  pre-  entirely  by  the  master,  and  he  im- 
sumption  that  the  master  intends  to  pliedly  assures  the  servant,  who  re- 
remove  any  reasonable  ground  of  lies  upon  his  statement  or  who  obeys 
complaint)  ;  Missouri,  etc.  Ry.  Oo.  his  positive  directions,  that  if  he, 
V.  Bailey,  115  S.  W.  (Tex.  App.)  601  the  master,  is  in  error  as  to  the 
(1909),  (by  statute,  Acts  of  1905,  in  safety,  he  will  indemnify  the  obedi- 
the  railway  service  the  servant  does  ent  servant  against  the  consequences 
not  assume  the  risk  where  the  mas-  (Illinois  Cent.  Ry.  Co.  v.  Langan, 
ter  is  aware  of  the  defect,  though  116  Ky.  318,  76  S.  W.  32,  25  Ky. 
no  complaint  has  been  made);  In-  L.  Rep.  500  (1903).  "  M'here  a  ser- 
ternational,  etc.  Ry.  Co.  v.  Clark,  vant  is  apprehensive  that  the  place 
125  S.  W.  (Tex.  App.)  959  (1910).  in  which  he  is  required  to  work  is 
See  Alkire  v.  Myers  Lbr.  Co.,  106  dangerous  and  unsafe,  but  relies,  as 
Pac.  (Wash.)  915  (1910).  the  evidence  in  this  case  shows  that 
^^  Cited  and  adopted,  Harrison  v.  the  plaintiff  did  rely,  upon  the  as- 
Denver,  etc.  R.  Co.,  7  Utah,  523,  27  surance  of  the  foreman  in  charge  of 
Pac.  728.  Where  one  was  injured  the  work  and  in  charge  of  the  ser- 
in digging  a  well  by  a  falling  der-  vant,  that  it  is  safe,  and  the  servant 
rick,  it  appeared  he  was  ordered  to  is  injured  without  any  fault  on  his 
go  up  on  the  derrick  and  unscrew  one  own  part,  the  master  is  liable  " 
of  the  guy  poles.  He  told  the  boss  (Burkard  v.  Leschen,  etc.  Co.,  217 
he  had  heard  that  one  of  the  poles  Mo.  466,  117  S.  W.  35  (1909); 
was  cracked  and  asked  if  it  was  so.  Harder,  etc.  Coal  Co.  v.  Schmidt, 
and  if  there  was  any  danger.  The  104  Fed.  282,  43  C.  C.  A.  532  (1900)  ; 
boss  replied  with  an  oath,  saying  Chicago  Screw  Co.  v.  Weiss,  107  111. 
there  was  no  danger.  Held,  the  evi-  App.  39,  aff'd,  203  111.  536,  68  N.  E. 
dence  should  have  been  submitted  to  54  (1903)  ;  Harte  v.  Frazer,  104  111. 
the  jury  (Jackson  v.  Georgia  Ry.  App.  201  (1902),  (he  may,  however, 
Co.,  77  Ga.  82  (1885).  "Where  the  still  be  contributorily  negligent); 
probability  of  injury  is  such  that  Reis  v.  Struck,  23  Ky.  L.  Rep. 
the  minds  and  judgments  of  prudent  1113,  64  S.  W.  729  (1901)  ;  Goga  v. 
men  might  well  differ  upon  the  cer-  Amer.  Car,  etc.  Co.,  142  Mich.  340, 
tainty  of  its  happening  or  with  re-  105  N.  W.  859  (1905);  Epperson  v. 
gard  to  whether  the  force  or  appli-  Postal  Tel.,  etc.  Co.,  155  Mo.  346,  501 
anees  are  reasonably  safe  to  the  per-  S.  W.  795,  55  S.  W.  1050  (1900), 
formance  of  the  task,  and  where  the  (foreman's  assurance  not  relied  on) ; 
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act  whicli  is  dangerous,  but  wMch  could  be  made  less  dan- 
gerous by  the  use  of  special  care  on  the  part  of  the  mas- 
ter, the  servant  has  a  right  to  assume  that  such  special 
care  will  be  taken,  and  does  not  take  the  greater  risk 
upon  himself."'*     If  the  master  calls  suddenly  upon  the 

Carter  v.  Baldwin,  107  Mo.  App.  the  consequences,  that  appellant  was 
217,  81  S.  W.  204  (1904);  Floettl  v.  justified  in  lifting  the  timber,  re- 
Third  Ave.  Ry.  Co.,  75  N.  Y.  St.  gardless  of  his  experience  and  knowl- 
Rep.  1191,  m  App.  Div.  308,  41  N.  Y.  edge  of  the  danger  attending  the 
Supp.  792  (1896);  Hughes  v.  Fay-  work.  Such  is  not  the  law.  In  such 
ette  Mfg.  Co.,  214  Pa.  282,  63  AtL  cases  an  assurance  that  appliances 
692  ( 1906 )  ;  Haygood  v.  Galveston,  are  in  good  condition,  or  that  the 
etc.  Ry.  Co.,  38  Tex.  App.  101,  85  work  is  safe  will  not  entitle  the  ser- 
S.  W.  433  (1905),  (the  foreman  or-  vant  to  a,  recovery  when  the  risk 
dered  the  plaintiff  and  three  others  is  known  and  comprehended  by  the 
to  pick  up  and  carry  a  large  piece  servant");  Anderson  v.  Pitt  Iron 
of  timber.  Plaintiff  protested  that  Min.  Co.,  103  Minn.  252,  114  N.  W. 
it  was  too  heavy  for  four  men;  the  95.3  (1906),  (the  servant  may  rely 
foreman  ordered  them  to  go  ahead,  on  the  master's  judgment  to  a  rea- 
saying  they  could  carry  it  with  ease,  sonable  extent,  and  the  order  and  as- 
and  if  anything  happened  he  would  surance  of  safety  may  be  considered 
stand  the  consequences.  Held,  that  by  the  jury  in  determining  whether 
the  plaintiff  was  not  entitled  to  re-  he  really  appreciated  the  danger)  ; 
cover  on  the  ground  of  the  sudden-  Stenvog  v.  Minnesota  Tr.  Ry.  Co., 
ness  of  the  order,  for  the  right  of  10«  Minn.  199,  121  N.  W.  908,  25 
action  based  thereon  is  predicated  L.  R.  A.  (N.  S. )  362  and  note 
on  the  theory  that  plaintiff  had  no  (1909).  See  Galveston,  etc.  Ry.  Co. 
time  to  make  a  careful  examination,  v.  Bonn,  44  Tex.  App.  631,  99  S.  W. 
Here  he  already  knew  of  the  danger.  413  (1907)  ;  Texas,  etc.  Ry.  Co.  v. 
Said  the  court:  "A  servant,  though  Sherman,  87  S.  W.  (Tex.  App.)  887 
directly  commanded  to  perform  cer-  (1905);  Industrial  Lbr.  Co.  v. 
tain  work  by  his  master,  where  the  Bivens,  106  S.  W.  (Tex.  App.)  831 
danger  is  so  obvious  that  a  prudent  (1907)  ;  Burkard  v.  Leschen,  etc.  Co.,. 
man  would  not  undertake  it,  cannot  217  Mo.  476,  117  S.  W.  35  (1909)  ; 
recover.  It  is  further  the  rule  that  Merriweather  v.  Sayre  Min.  Co.,  49  So. 
where  there  is  no  dispute  as  to  the  (Ala.)  916  (1906);  Louisville,  etc. 
facts,  and  the  danger  of  obedience  to  Ry.  Co.  Armstrong,  125  S.  W.  (Ky.,) 
an  order  is  as  apparent  to  the  ser-  126  (1910);  Herron  v.  American 
vant  as  to  the  master,  or  his  repre-  Steel,  etc.  Co.,  230'  Pa.  90,  79  Atl.. 
sentative,  the  servant  cannot  hold  228  (1911),  (such  assurances  will 
the  master  liable  for  damages  for  not  preclude  the  defense  of  assumed 
obedience  to  the  order.  It  seems  to  risk,  where  the  risk  was  known), 
be  the  contention  of  the  appellant  *^'' Plaintiff  was  sent  to  repair  a 
that  if  he  acted  upon  the  assurance  wrecked  caboose  on  the  line  of  its 
of  the  foreman  that  there  was  no  road.  It  was  exeremly  cold,  and  a 
danger  in  carrying  the  timber  and  village  nine  miles  away  was  the  near- 
that  he,   the   foreman,   would   stand   est  point  at  which  he  could  get  food 
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servant,  under  circumstances  wMcli  give  no  time  for  con- 
sideration/^^ or  if  he  asks  the  servant  to  extricate  him 
from  danger/''^  he  is  bound  to  indemnify  the  servant  for 
injuries  sustained  through  obedience  to  such  a  call.  The 
servant's  dependent  and  inferior  position  is  to  be  taken 
into  consideration ;  and,  if  the  master  gives  him  positive 
Qrders  to  go  on  with  the  work,  under  perilous  circum- 
stances, the  servant  may  recover  for  an  injury  thus  in- 
curred, if  the  work  was  not  obviously  so  dangerous  that 
no   man   of   ordinary   prudence   would  have   obeyed."" 


and  shelter.  He  was  not  provided 
with  food  or  sufficient  clothing  for 
exposure  to  such  weather.  The  com- 
pany knew  this,  and  that  he  relied 
on  its  sending  for  him  in  the  even- 
ing. It  did  not  do  so,  and  he  walked 
to  the  village.  By  the  exposure  he 
contracted  rheumatism,  and  was  per- 
manently injured.  Held,  that  he 
was  not  guilty  of  contributory  neg- 
ligence; that  the  company  was  negli- 
gent; and  whether  the  injury  was 
the  proximate  result  was  for  the 
jury  (Schumaker  v.  St.  Paul,  etc. 
E.  Co.,  46  Minn.  39,  48  N.  W.  559). 

*"  Adopted  in  Rush  v.  Missouri 
Pac.  R.  Co.,  36  Kans.  129,  12  Pac. 
582,  followed  in  Birmingham  R.  Co. 
V.  Allen,  99  Ala.  359,  13  So.  8 ;  Bal- 
timore, etc.  Ry.  Co.  v.  Leathers,  12 
Ind.  App.  544,  40  N.  E.  1004  (1895)  ; 
Bennett  v.  Crystal,  etc.  Co.,  124  S.  W. 
(Mo.  App.)   608   (1910). 

«^In  Lorentz  v.  Robinson,  61  Md. 
64,  a  master  was  held  liable  to  his 
servant  for  injuries  sustained  by  the 
fall  of  an  elevator,  on  which  the 
master  was  ascending,  when,  find- 
ing it  unmanageable,  he  called  the 
servant  to  his  aid,  and  thereby  him- 
self escaped  unharmed. 

*"Hawley  v.  Northern  Central  R. 
Co.,  82  N.  Y.  370,  aff'g  s.  c,  17  Hun, 
115;  Kain  v.  Smith,  89  N.  Y.  375; 
Patterson  v.  Pittsburgh,  etc.  R.  Co., 


76  Pa.  St.  389;  Lebanon  v.  McCoy, 
12  Ind.  App.  500,  40  N.  E.  700i; 
Greene  v.  Minneapolis,  etc.  R.  Co., 
31  Minn.  248;  Flynn  v.  Kansas  City, 
etc.  R.  Co.,  78  Mo.  195.;  Kroy  v.  Chi- 
cago, etc.  R.  Co.,  32  la.  357;  Light 
V.  Chicago,  etc.  R.  Co.,  93  la.  83,  61 
N.  W.  380;  Colorado,  etc.  R.  Co.  v. 
Ogden,  3  Colo.  499'.  In  an  action  for 
injuries  to  a  youthful  servant  from 
a  dangerous  machine  which  he  was 
cleaning  while  in  motion,  there  was 
evidence  that  the  foreman  told  plain- 
tiff to  hurry  up  with  his  machine,  as 
he  would  have  to  clean  another. 
Held,  that  defendant  was  liable  if 
plaintiff  was  not  aware  of  the  dan- 
ger, and  he  obeyed,  because  he 
thought  the  foreman  knew  better,  or 
because  he  was  afraid  to  disobey 
(Tagg  V.  McGeorge,  155  Pa.  St.  368, 
26  Atl.  671,  following  Lee  v.  Wool- 
sey,  109  Pa.  St.  124,  and  Kehler  v. 
Schwenk,  151  Id.  519',  25  Atl.  130). 
A  laborer,  jumping  off  a  train  mov- 
ing only  four  miles  an  hour,  in  obe- 
dience to  conductor's  orders,  may  be 
acquitted  of  negligence  by  the  jury 
(Northern  Pac.  E.  Co.  v.  Egeland, 
163  U.  S.  93,  18  S.  Ct.  975,  aff'g  s.  c, 
12  U.  S.  App.  271,  56  Fed.  20O,  5 
C.  C.  A.  471).  Jumping  off  even  a 
swiftly  moving  train,  in  obedience 
to  orders,  may  be  justified,  especially 
by  a  new  hand   (Patton  v.  Western, 
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More  especially  is  this  the  case  where  the  master  insists 
upon  the  servant  proceeding  with  the  work,  either  with  a 
promise  of  inspection  **°  or  repair  "^  or  with  an  assurance 


etc.  R.  Co.,  96  N.  C.  455,  1  S.  E. 
803).  So  as  to  a  brakeman  coup- 
ling moving  cars,  in  obedience  to 
conductor's  order  (Mason  v.  Rich- 
mond, etc.  R.  Co.,  Ill  N.  C.  482,  16 
S.  E.  698).  But  a,  general  command 
by  a  conductor  to  go  between  ears 
when  couplings  cannot  otherwise  be 
made,  does  not  justify  the  brakeman 
in  so  doing  several  months  later, 
when  under  the  control  of  another 
conductor  (Mason  v.  Richmond,  etc. 
R.  Co.,  114  N.  C.  718,  19  S.  E.  362). 
The  servant's  duty  is  that  of  obedi- 
ence, and  he  does  not  assume  the 
risk  when  ordered  to  perform  a  ser- 
vice of  danger  if  he  exercises  the 
care  of  an  ordinarily  prudent  person 
under  the  circumstances  in  the  man- 
ner of  its  execution  (Kapaczynski 
v.  Wells,  110  111.  App.  477,  aflf'd,  218 
111.  149,  75  N.  E.  751  (1903)  ;  Wur- 
tenberger  v.  Metropolitan  St.  Ry. 
Co.,  68  Kan.  642,  75  Pac.  1049 
(1904)  ;  Bering  Mfg.  Co.  v.  Femelat, 
35  Tex.  App.  36,  79  S.  W.  869 
(1904)  ;  Bone  v.  Irwin,  172  Mo.  306, 
72  S.  W.  522  (1903);  Goldthorpe  v. 
Clark,  etc.  Lbr.  Co.,  31  Wash.  467, 
71  Pac.  1091  (1903);  Allen  v.  Gil- 
man,  127  Fed.  609  (1904);  Illinois 
Steel  Co.  V.  Ryska,  2i00  111.  280,  65 
N.  E.  734,  102  111.  App.  347,  aflf'd, 
200  111.  280i,  65  N.  E.  734  (1902); 
Long's  Admr.  v.  Illinois,  etc.  Ry.  Co., 
113  Ky.  806,  68  S.  W.  1095,  101  Am. 
St.  Rep.  374,  58  L.  R.  A.  237  (1902)  ; 
Illinois,  etc.  Ry.  Co.  v.  Keebler,  27 
Ky.  L.  Rep.  306,  84  S.  W.  1167 
(1905);  Ross-Paris  Co.  v.  Brown, 
121  Ky.  821,  90  S.  W.  568  (1906); 
American  Bridge  Co.  v.  Bialk,  129 
111.  App.  202  (1906);  Eicholz  v. 
Niagara  Falls,  etc.  Co.,  68  App.  Div. 
441,  73  N.  Y.  Supp.  842,  aflf'd,  174 


N.  Y.  519,  66  N.  E.  1107  (1903); 
St.  Louis,  etc.  Ry.  Co.  v.  Morris, 
76  Kans.  836,  93  Pac.  153,  13  L.  R. 
A.  (N.  S.)  1100  (1907),  (when  or- 
dered into  a  place  of  danger  the  ser- 
vant will  not  be  chargeable  with  hav- 
ing assumed  the  risk,  unless  so  glar- 
ing that  no  prudent  man  would  have 
encountered  it,  if  he  acts  with  rea- 
sonable prudence  in  its  execution)  ; 
Marshall  v.  St.  Louis,  etc.  Ry.  Co., 
107  S.  W.  (Tex.  App.)  883  (1908); 
Shirk  v.  Chicago,  etc.  Ry.  Co.,  140 
111.  App.  22,  aff'd,  235  111.  315,  85 
N.  E.  262  (1908),  (held  that  the  doc- 
trine of  assumed  risks  does  not  ap- 
ply in  case  of  specific  orders)  ;  Ken- 
nedy V.  Swift,  140  111.  App.  141,  85 
N.  E.  287  (1908);  Heywood  v.  Mor- 
rill, etc.  Co.,  236  111.  570,  86  N.  E. 
110  (1908),  (while  the  doctrine  of 
assumed  risks  does  not  apply  in  case 
of  sp:?clfie  instructions,  a  servant 
may  act  in  such  case  with  such  reck- 
lessness as  to  preclude  his  recovery). 
But  see  Illinois  Steel  Oo.  v. 
Brenshall,  141  111.  App.  36  (1908); 
Weber  v.  Illinois,  etc.  Ry.  Co.,  143 
111.  App.  498  (190«);  Slavick  v. 
Hirsh,  143  111.  App.  509  (190S); 
Buckner  v.  Stockyards,  etc.  Co.,  221 
Mo.  700i  120  S.  W.  766  (1909); 
Western  Coal,  etc.  Co.  v.  Moore,  13] 
S.  W.  (Ark.)  960  (1910),  (unless 
he  "  knows  and  appreciates "  the 
danger,  or  it  is  obvious)  ;  Newberry 
v.  Getchol,  etc.  Lbr.  Co.,  100  la.  441, 
69  N.  W.  743  (1896);  Stephens  v. 
Hannibal,  etc.  Ry.  Co.,  96  Mo.  207, 
9  S.  W.  589  (1888). 

""  Schlacker  v.  Ashland  Iron  Co., 
89  Mich.  253,  50  N.  W.  839. 

"^  Patterson  v.  Pittsburgh,  etc.  R. 
Co.,  76  Pa.  St.  389. 
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that  there  is  no  danger."-  This,  we  are  glad  to  say,  is 
now  settled  law.  In  short,  the  law  of  estoppel  applies  to 
such  cases.  The  master  is  estopped  from  alleging  the 
falsity  of  his  own  representations,  unless  it  appears 
clearly  that  the  servant  did  not  rely  upon  them."^  Yet 
there  are  extreme  cases  in  which  "  the  danger  was  so 
glaring  that  no  prudent  man  would  have  entered  into  it, 
even  under  orders. ' '  ^"  In  such  cases  servants  cannot 
generally  recover  for  risks  thus  assumed."^     Yet,  if  it  is 

**"  Keegan   v.   Kavanugh,    62    Mo.  Nail  v.  Louisville,  etc.  Ey.  Co.,  129 

230;   Daisy  v.  Sohaaf,  28  Hun,  314;  Ind.    268,    28    N.    E.     183     (1891); 

Hoffman    v.    Dickinson,    31    W.    Va.  Thompson  v.   Chicago,   etc.   Ey.   Co., 

142,  6   S.   E.   53;    Schlacker  v.  Ash-  14  Fed.  564   (1883);  Texas,  etc.  Ey. 

land  Iron  Co.,  supra,;  Haas  v.  Baloh,  Co.  v.  Lewis,  26  S.  W.    (Tex.  App. ) 

12  U.  S.  App.  534,  56  Fed.  984,  6  C.  873   (1894)  ;  Larson  v.  Center  Creek 

C.  A.  201.     See  note  435,  ante.  Min.  Co.,  71  Mo.  App.  512    (1897); 

**'  Chicago,  etc.  E.  Co.  v.  Bayfield,  Harvey  v.  Missouri,  etc.  Ey.  Co.,  80 

37  Mich.  205;    Schlacker  v.  Ashlajid  Mo.  App.  667    (1899);  Illinois  Steel 

Min.   Co.,  89   Mich.   253,   50  N.   W.  Co.  v.  Schymanowski,   162  Ind.  447, 

839;   Eettig  v.  Fith  Ave.  Tr.  Co.,  6  44  N.  E.  876   (1896);  St.  Louis,  etc. 

N.  Y.  Misc.  328,  26  N.  Y.  Supp.  896.  Ey.  Co.  v.  Eickman,  65  Ark.  138,  45 

'"Shortel  v.   St.   Joseph,    104  Mo.  S.  W.  56  (1898)  ;  Punkowski  v.  New 

114,  16  S.  W.  397;   Miller  v.  Union  Castle,  etc.  Co.,  4  Pennw.  544,  57  Atl. 

Pac.  E.  Co.,  12  Fed.  600.  559  (1904)  ;  Truly  v.  North  Lbr.  Co., 

■^^Kean  v.  Detroit,  etc.  Mills,  66  83  Miss.  430,  36  So.  4  (1904); 
Mich.  277,  33  N.  W.  395 ;  Gavigan  Christiansen  v.  Pacific  Bridge  Co.,  27 
V.  Lake  Shore,  etc.  E.  Co.,  110  Mich.  Wash.  582,  68  Pac.  191  (1902)  ;  City 
71,  67  N.  W.  1097;  Drake  v.  Union  of  Greeley  v.  Foster,  32  Colo.  292, 
P.  E.  Co.,  2  Ida.  453,  21  Pac.  560;  75  Pac.  351  (1904);  Shaver  v.  Home 
Wilson  v.  Tremont  Mills,  159  Mass.  Tel.  Co.,  36  Ind.  App.  233,  75  N.  E. 
154,  34  N.  E.  90;  Roul  v.  East  Ten-  288,  114  Am.  St.  Eep.  373  (1905)  ; 
nessee,  etc.  E.  Co.,  85  Ga.  197,  11  Demers  v.  Deering,  93  Me.  272,  44 
S.  E.  558  [getting  on  rapidly  moving  Atl.  922  (1899)  ;  Atlantic,  etc.  Ry. 
train].  See,  also.  Lake  v.  Mining  Co.,  Co.  v.  Beasley,  54  Fla.  311,  45  So. 
71  Mich.  364;  Bradshaw  v.  Louis-  761  (190i8)  ;  St.  Louis,  etc.  Ey.  Co. 
ville,  etc.  E.  Co.  (Ky.),  21  S.  W.  v.  Morris,  76  Kans.  836,  93  Pac.  153, 
346  [getting  on  overcrowded  hand  13  L.  R.  A.  (N.  S.)  IIOO  (1907); 
car].  One  who  knowingly  engages  Weber  v.  Illinois,  etc.  Ry.  Co.,  143 
in  dangerous  work,  because  he  is  told  111.  App.  498  (1908) ;  Briggs  v.  Ten- 
he  will  lose  his  place  if  he  refuses  nessee  Coal,  etc.  Co.,  50  So.  (Ala.) 
to  do  so,  assumes  the  risk  (Dough-  1025  (1909);  Southern  Oil  Co.  v. 
erty  v.  West  Superior  Iron  Co.,  88  Walker,  51  So.  (Ala.)  169  (190i9)  ; 
Wis.  343,  60  N.  W.  274).  But  this  Burke  v.  Davis,  191  Mass.  20,  76 
ruling  is  opposed  to  the  later  and  N.  E.  1039,  114  Am.  St.  Rep.  591, 
sounder  decisions  (see  §  211a,  post).  4    L.    E.    A.     (N.    S.)    971     (1906), 
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the  duty  of  the  servant  to  obey  such  an  order,  even  in  the 
face  of  a  known  danger,  as  it  would  be  in  the  case  of  a 
seaman,  he  is  entitled  to  indemnity  against  the  risk."" 
And  a  risk  must  be  voluntarily  assumed,  to  relieve  the 
master  from  liability.  Eisks  incurred  under  coercion  are 
not  assumed."^ 

§  2071.*  Risks  of  service,  outside  of  ordinary  em- 
ployment. —  In  many  cases  it  has  been  said,  in  general 
terms,  that  a  servant  does  not  assume  the  risks  attendant 
upon  services  which  he  is  called  upon  to  render,  outside 
of  his  regular  employment,  and  more  hazardous."'     But 


(when  an  employee  incurs  a  danger 
she  is  fully  acquainted  with,  reluct- 
antly, and  under  pain  of  dismissal, 
and  on  the  assurance  of  the  superin- 
tendent that  it  is  safe,  she  assumed 
the  risk ) .  But  the  cases  are  in  con- 
flict on  the  question  of  the  effect  to 
he  given  to  such  an  assurance.  If 
the  servant's  knowledge  is  excusably 
imperfect,  the  master  is  liable 
(Nelson  v.  St.  Paul  Plow  Works, 
57  Minn.  53,  58  X.  W.  863.  See 
note  to  McKee  v.  Tourtellotte,  167 
Mass.  69,  44  N.  E.  10i71,  48  L. 
E.  A.  542  ( 1897 ) ,  and  note  to  Hous- 
ton, etc.  Ey.  Co.  v.  DeWalt,  96  Tex. 
121,  70  S.  W.  531,  97  Am.  St.  Eep. 
877   (1903)-.     See  §  207h. 

*"  This  principle,  which  we  ad- 
vanced in  opposition  to  some  New 
York  decisions, .  has  now  been 
adopted  by  the  highest  court  (Eld- 
ridge  v.  Atlas  S.  S.  Co.,  134  N.  Y. 
187,  32  N.  E.  66  [seaman,  under  com- 
pulsion] ;  Hosie  v.  Chicago,  etc.  E. 
Co.,  75  la.  683,  37  N.  W.  963  [brake- 
man  obeying  danger  signal] ;  Steph- 
ens v.  Hannibal,  etc.  Ey.  Co.,  96  Mo. 
207,  9  S.  W.  589  (1888);  Fox  v. 
Chicago,  etc.  Ey.  Co.,  86  la.  368,  17 


L.  E.  A.  289,  53  N.  W.  259  (1892)  ; 
Fra;ndsen  v.  Chicago,  etc.  Ey.  Co.,  36 
la.  372  (1873);  Lafourche  Pckt. 
Co.  V.  Henderson,  94  Fed.  871,  36 
C.  C.  A.  519    (189>9). 

"'See  §  211a,  post. 

■"'  ^^'here  a  servant  is  ordered  by 
his  master  to  do  work  outside  of  his 
regular  duties,  and  bringing  him 
into  contact  with  a  different  class  of 
fellow  servants,  the  latent  risks  inci- 
dent to  the  new  work  are,  as  to  him, 
extra  hazardous,  because  additional 
to  the  risks  of  his  regular  duties 
( Consolidated  Coal  Co.  v.  Haenni,  146 
111.  614,  35  N.  E.  162;  Lehman  Co.  v. 
Siggeman,  35  111.  App.  161;  East 
Line,  etc.  E.  Co.  v.  Scott,  68  Tex.  694, 
5  S.  W.  50tl;  Cincinnati,  etc.  E.  Co. 
v.  Lang,  118  Ind.  579^,  21  N.  E.  317; 
Pittsburgh,  etc.  E.  Co.  v.  Adams, 
10i5  Ind.  151,  5  N.  E.  187;  Chicago, 
etc.  E.  Co.  V.  Bayfield,  37  Mich.  210; 
Mann  v.  Oriental  Works,  II  E.  I. 
152 ) .  A  servant  ordered  to  more 
dangerous  work  than  he  was  em- 
ployed to  perform,  can  protect  him- 
self by  protest  (Jones  v.  Lake  Shore, 
etc.  E.  Co.,  49  Mich.  573  [brakeman 
recovered      for      injuries      sustained 


'  Original  number  §  1 86a. 
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it  has  been  pointed  out  that,  in  all  these  cases,  the  real  lia- 
bility incurred  by  the  master  was  simply  for  his  omission 
to  give  due  warning  of  the  risks  which  were  especially 
attendant  upon  the  new  and  strange  work  to  which  the 
servant  was  suddenly  assigned."'  A  servant,  thus  di- 
lected  to  undertake  work  outside  of  that  which  he  had 
engaged  to  do,  is  not  presumed  to  be  aware  of  its  peculiar 
risks ;  *^°  and  therefore,  if  the  master  does  not  fully  ex- 
plain them  to  the  servant  before  putting  him  at  such  new 
work,  the  servant  is  entitled  to  assume  that  it  has  no 
greater  risks  than  those  which  attach  to  his  regular  work, 
either  in  the  nature  of  the  work  itself  or  in  the  habits  of 
fellow  servants  with  whom  it  brings  him  into  contact.*^^ 

while  doing  yard  work,  pursuant  to  before  entering  upon  the  work." 
orders  of  the  superintendent] ) .  The  Quinn  v.  Johnson  Forge  Co.,  9  Houst. 
complaint  alleged  that  plaintiff  was  338,  32  Atl.  858  (1892),  (servant 
employed  as  trackman;  that  he  was  ordered  to  work  on  a,  crane  outside 
ordered  to  assist  in  unloading  rails  his  employment,  and  of  the  manage- 
f rom  a  train  —  work  which  was  out  ment  of  which  he  was  ignorant,  with- 
of  the  line  of  his  duty,  and  much  out  warning)  ;  Tennessee  Coal,  etc. 
more  hazardous  than  that  which  it  Co.  v.  Jarrett,  111  Tenn.  565,  82 
was  his  duty  to  perform;  that  while  S.  W.  224  (1904),  (where  a  servant 
thus  engaged  he  received  the  inju-  is  ordered  to  do  work  outside  of  and 
ries  complained  of.  Held  to  state  a  more  dangerous  than  his  employ- 
cause  of  action  (Cincinnati,  etc.  R.  ment,  and  no  warning  is  given  him, 
Co.  v.  Madden,  134  Ind.  462,  34  N.  E.  the  master  is  liable)  ;  Knickerbocker 
227).  Ice  Co.  v.  Gray,  171  Ind.  395,  84 
"'The  liability  of  a  master,  incases  N.  B.  341  (1908),  (when  the  master 
of  injury  to  his  servant,  received  in  directs  the  servant  to  perform  work 
a  dangerous  employment  outside  of  outside  his  employment,  he  is  under 
that  for  which  he  had  engaged,  obligation  to  insrtuct  and  warn 
arises  not  from  the  direction  of  the  him )  ;  Gagnon  v.  Klauder,  etc.  Co., 
master  to  the  servant  to  depart  from  174  Fed.  477  (1909').  See  excellent 
the  one  service  and  engage  in  the  monographic  note  to  James  v.  Rapids 
other  and  more  dangerous  work,  but  Lbr.  Co.,  44  L.  R.  A.  1 ;  Felton  v. 
from  failure  to  give  proper  warning  Girardy,  104  Fed.  127  (1900); 
of  the  attendant  danger  in  cases  Louisville,  etc.  Ry.  Co.  v.  Miller,  104 
where  the  danger  is  not  obvious,  or  Fed.  124  (1900i),  and  cases  there 
where  the  servant  is  of  immature  cited  by  Lurton,  C.  J.,  delivering  the 
years  or  unable  to  comprehend  the  opinion  of  the  court, 
danger  ( Reed  v.  Stockmeyer,  20i  C.  *™  Consolidated  Coal  Co.  v.  Haenni, 
C.  A.  381,  74  Fed.  186).  To  this  146  111.  614,  35  N.  E.  162. 
should  be  added :  "  Or  has  not  ample  *^^  See  Pittsburgh,  etc.  R.  Co.  v. 
time  to  become  aware  of  the  danger  Adams,  105  Ind.  151,  5  N.  E.  187. 
[Law  of  Neg.     Vol.  1  —  37] 
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Nor  is  the  servant  bound  to  make  any  inquiries  on  these 
subjects/'^  In  such  cases,  the  master  must  indemnify 
the  servant  against  injuries  then  suffered ;  ^'^  provided 
the  master  knew  or  ought  to  have  known  of  the  defect 
causing  the  injury,  but  not  otherwise.*"*  If,  however,  the 
servant  knows  what  the  new  dangers  are,*°'^  or  if  they  are 
obvious  to  persons  thus  suddenly  called  to  do  such 
work,*'"  and  he  is  able  to  appreciate  the  peril  involved,*" 
and  is  not  acting  under  such  coercion  as  would  in  other 
cases  excuse  him,*'^'  he  assumes  the  risks  of  this  new  work 
to  the  same  extent  as  he  did  those  of  his  regular  employ- 
ment. The  liability  of  the  master  in  such  cases  depends 
upon  the  principles  stated  heretofore  in  section  203. 


This  much,  indeed,  is  implied  in  all 
the  decisions. 

"'^U.  S.  Rolling  Stock  Co.  v. 
Wilder,  116  111.  100,  5  N.  E.  92. 

<!M  Where  an  employee  is  ordered, 
out  of  the  line  of  his  employment,  to 
work  upon  machinery  with  the  man- 
agement of  which  he  is  ignorant, 
and  is  not  warned  of  the  danger  in- 
cident thereto,  the  master  is  liable 
for  personal  injuries  resulting  there- 
from (Quinn  v.  Johnson  Forge  Co., 
9  Houst.  338,  32  Atl.  85« ) .  To  same 
effect,  Linderberg  v.  Crescent  Min. 
Co.,  9  Utah,  163,  33  Pac.  692 
[miner] ;  Colorado  Electric  Co.  v. 
Lubbers,  11  Colo.  506,  19  Pac.  479 
[carpenter  sent  to  handle  electric 
wires] ;  Cole  v.  Chicago,  etc.  R.  Co., 
71  Wis.  114,  37  N.  W.  84. 

*»Id. 

"°  Where  a  servant  of  mature  years 
deviates  from  the  original  contract 
with  a  full  knowledge  of  the  new 
risks,  he  is  looked  upon  as  entering 
into  a  new  contract  ( Houston,  etc.  R. 
Co.  V.  Fowler,  56  Tex.  452  [yardmas- 
ter  ordered  to  run  a  relief  train  to  a 
wreck,  after  a  violent  storm,  and 
himself  wrecked  in  a  culvert] ;  Pren- 


tiss V.  Manufacturing  Co.,  63  Mich. 
478,  30  N.  W.  109';  Wheeler  v.  Berry, 
95  Mich.  250,  54  N.  W.  876  [circular 
saw:  plaintifif  protested,  but  was  fa- 
miliar with  its  use]).  McDonald  v. 
Lovell,  196  Mass.  583,  82  N.  E.  955 
(1906);  Coin  v.  Talge  Lounge  Co., 
121  S.  W.  (Mo.)  1  (1910);  Guil- 
martin  v.  Solvay  Process  Co.,  ISO' 
N.  Y.  490',  82  N.  E.  725  ( 1906 )  ; 
Marshall  v.  St.  Louis,  etc.  Ry.  Co., 
107  S.  W.  (Tex.  App.)  883  (1906); 
Hatch  v.  Reynolds,  80  Vt.  204,  67 
Atl.  816  (1907).  See  Drown  v.  New 
England  Tel.,  etc.  Co.,  81  Vt.  358, 
70   Atl.   599    (1908). 

™See  Alford  v.  Metoalf,  74  Mich. 
369,  42  N.  W.  52.  But  in  none  of 
the  cases  in  this  and  the  last  note 
was  any  real  negligence  proved 
against  the  defendants.  The  opin- 
ions on  risks  assumed  are,  therefore, 
oiiter. 

"'Not  otherwise  (Railroad  Co.  v. 
Fort,  17  Wall.  553;  Consol.  Coal  Co. 
V.  Haenni,  supra;  s.  p.,  Broderick 
v.  Detroit  Depot  Co.,  56  Mich.  261, 
22  N.  W.  802 ;  Chicago,  etc.  R.  Co.  v. 
Bayfield,   37   Mich.   206). 

""Kehler  v.  Schwenk,  151  Pa.  St. 
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§  208.  Assumption  of  extraordinary  risks,  or  basis  of 
imputed  assumption  of  risks  arising  from  master's  neg- 
ligence. —  The  exemption  of  masters  from  liability  to 
servants  for  the  master's  negligence  is  founded,  in  most 
cases,  upon  the  general  doctrine  as  to  contributory  negli- 
gence.*^''  But  it  has  been  held,  on  due  consideration,  that 
such  a  risk,  arising  from  the  master's  negligence,  may  be 
deliberately  assumed  without  any  want  of  care,  irre- 
spective of  any  negligence.  To  bring  a  case  within  this 
maxim  the  employee  must  know  of  the  defect,  appreciate 
the  danger,  and  voluntarily  assume  the  risk.*""     He  is 

505',  25  Atl.   130';   Eldridge  v.  Atlas  when  he  knows   of   a   defective   con- 

S.  8.  Co.,  134  N.  Y.  187,  32  N.  E.  66.  dition  of  the  appliances,  without  hav- 

See  further,  §  211a,  post.  ing  negligence  imputed  to  him.     He, 

■'°°  See  Laning  v.  N.  Y.  Central  E.  nevertheless,  assumes  the  risk  un- 
Co.,  49  N.  Y.  521;  Allerton,  etc.  less  the  facts  talce  his  case 
Co.  "v.  Egan,  86  111.  253;  Devitt  v.  out  of  the  general  rule  and  bring 
Pacific  R.  Co.,  50  Mo.  302  [low  it  within  the  exception  noted"), 
bridge] ;  Crutehfield  v.  Richmond,  promise  by  the  master  to  repair, 
etc.  R.  Co.,  78  N.  C.  300  [coupling  "  On  the  other  hand  the  protest  and 
cars] ;  Mad  River,  etc.  R.  Co.  v.  promise  to  repair  may  be  shown. 
Barber,  5  Ohio  St.  541  [conductor  and  the  servant  may  yet  be  guilty 
injured  through  a  defect  which  he  of  contributory  negligence  in  using 
should  have  discovered] ;  Manufac-  a  defective  and  dangerous  ma- 
turing Co.  v.  Morrissey,  40  Ohio  St.  chine."  See  Street  on  Law  of 
148  [operator  of  a  lathe  injured  by  Personal  Injuries  in  Texas,  §  161. 
defects  of  which  he  had  knowledge].  Turner  v.  Southern  Pac.  Ey.  Co., 
For  general  discussions  of  the  sub-  142  Cal.  580,  76  Pac.  384  (1904), 
ject,  see  Greene  v.  Minneapolis,  etc.  (it  is  not  the  duty  of  the  master  to 
R.  Co.,  31  Minn.  248;  O'Rorke  v.  warn  an  experienced  servant);  Iowa 
Union  Pacifie  R.  Co.,  22  Fed.  189;  Gold,  etc.  Co.  v.  Diefenthaler,  32 
Hough  V.  Texas,  etc.  E.  Co.,  lOO  Colo.  391,  76  Pac.  981  (1904), 
U.  S.  213.  (operator     in    an    ore    concentrating 

""Miner  v.  Conn.  R.  Co.,  153  Mass.  mill  not  entitled  to  recover  on   ac- 

398,  26  N.  E.   994;   Mundle  v.  Hill  count  of  the  want  of  safety  device, 

Mfg.   Co.,   86   Me.   400,   30  Atl.   16;  known  to  him  ")  ;  Punkowski  v.  New 

Rogers   v.   Leyden,   127   Ind.   50,   26  Castle,  etc  Co.,  4  Pennw.  544,  57  Atl. 

N.    E.   210;    Texas,   etc.   Ry.   Co.   v.  559    (1904),    (master's   duty   to   in- 

Bingle,  91   Tex.  287,  42  S.  W.  971,  struct  is   qualified   by  his   right  to 

9    Tex.    App.    322,    29    S.    W.    674  assume    that    servant    has    average 

(189-7),    ("the    assumption    of   risk  knowledge  of  one  of  his  age  and  ex- 

and     contributory     negligence      are  perienee) ;    Cobb,  etc.   Co.   v.   Knud- 

trpated    as    distinct    defenses.      The  son,  207  111.  452,  69  N.  E.  816,  aff'g 

servant  may  remain  in  the   service  107  111.  App.  668    (1904),   (that  the 
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plaintiff  l<new  of  tlie  danger  and  ance  that  the  defect  he  complained 
continued  to  work  is  not  conclusive  of  would  be  repaired,  continuing  in 
of  his  assumption  of  risk  in  case  of  the  service  on  account  of  such  prom- 
specific  orders)  ;  Louisville,  etc.  Ey.  ise,  he  can  generally  recover)  ; 
Co.  V.  Hall,  115  Ky.  567,  74  S.  W.  Wagner  v.  Portland,  40  Ore.  389,  60 
280  (1903),  (one  on  the  side  of  a  Pac.  985,  67  Pac.  300  (1902),  (ex- 
box  car  injured  by  a  portable  coal  perienced  employee,  acquainted  with 
chute);  Cavan  v.  Bodwell,  etc.  Co.,  the  danger,  cannot  recover);  Mas- 
99  Me.  278,  59  Atl.  285  (1904),  terson  v.  Eldridge,  208  Pa.  St.  242, 
(whether  the  servant  assumed  the  57  Atl.  515  (1904),  (experienced 
risk  depends  on  whether  he  saw,  or  servant  operating  a  buzz  saw)  ; 
ought  reasonably  to  have  knovim  of  Desrosiers  v.  Bourn,  25  K.  I.  6,  57 
the  defect);  Meehan  v.  Holyoke  St.  Atl.  935  (1904),  (experienced  ser- 
Ey.  Co.,  186  Mass.  511,  72  N.  E.  61  vant,  who  fed  rubber  to  rollers); 
(1904),  (where  the  danger  is  open  Ohio  Eiver,  etc.  Ey.  Co.  v.  Edwards, 
and  obvious,  the  master  is  not  111  Tenn.  31,  76  S.  W.  897  (1903), 
chargeable  with  the  injury)  ;  Harri-  (employee  assumes  the  risk,  know- 
son  V.  Detroit,  etc.  Ey.  Co.,  137  ing  the  facts)  ;  Ft.  Worth,  etc.  Ey. 
Mich.  78,  lOiO  N.  W.  451  (1904),  Co.  v.  Eobinson,  84  S.  W.  (Tex. 
(obvious  defect)  ;  McGinty  V.  Water-  App.)  410,  aff'd,  87  S.  W.  667 
man,  93  Minn.  242,  lOJ  N.  W.  300  (1905),  (railroad  bridge  workman)  ; 
(1904),  (experienced  workman);  Faulkner  v.  Mammoth  Min.  Co.,  23 
McCabe  v.  Montana,  etc.  Ey.  Co.,  30  Utah,  437,  66  Pac.  799  (1901), 
Mont.  323,  76  Pac.  701  (1904),  (right  to  rely  on  master's  assur- 
( freight  brakeman :  risk  of  switch  ances )  ;  Sias  v.  Consol.,  etc.  Co.,  73 
standing  too  near  the  track  not  as-  Vt.  35,  50  Atl.  554  (1911),  (ex- 
sumed  without  knowledge)  ;  Omaha,  perienced  lineman  assumes  the  risk 
etc.  Co.  V.  Theiler,  59  Neb.  257,  80  when  he  climbs  a  pole,  without  in- 
N.  W.  821,  80  Am.  St.  Eep.  673  spection,  though  in  obedience  to 
(1899),  (minor  entitled  to  warn-  orders,  knowing  their  liability  to 
ing)  ;  Kline  v.  Abraham,  178  N.  Y.  decay  a.  few  inches  underground)  ; 
377,  70  N.  E.  923,  reversing  80  App.  Partlett  v.  Dunn,  102  Va.  459,  46 
Div.  641,  81  N.  Y.  Supp.  1132  S.  E.  467  (1904),  (a  servant,  know- 
(1904),  (clerk  familiar  with  slip-  ing  the  danger  when  employed,  can- 
pery  condition  of  marble  steps)  ;  not  recover)  ;  Young  v.  O'Brien,  36 
Jones   V.    American   Warehouse    Co.,  Wash.    570,    79    Pac.    211     (1906), 

137  N.  C.  337,  49  S.  E.  355;   S.  c,  (servant  assumes  the  risk,  when  he 

138  N.  C.  546,  51  S.  E.  106  (1905),  knows  of  the  defect  and  appreciates 
(an  employee  does  not  assume  the  its  significance)  ;  Kreider  v.  Louis- 
risk  of  extraordinary  dangers,  unless  ville,  etc.  Ey.  Co.,  133  Fed.  904,  66 
the  inherent  probability  of  injury,  C.  C.  A.  509  (1904),  (a  switchman 
known  to  him,  is  greater  than  the  assumes  the  risk  of  the  known  con- 
probability  of  safety)  ;  Davis  v.  dition  of  the  yard)  ;  St.  Louis  Cor- 
Turner,  69  Ohio  St.  101,  68  N.  E.  dage  Co.  v.  Miller,  126  Fed.  496, 
819  (1908),  (miner  injured  by  fall  61  C.  C.  A.  477,  63  L.  E.  A.  551 
of  mine);  Neely  v.  Southwestern,  (1903),  (defining  distinction  be- 
etc.  Co.,  13  Okl.  356,  75  Pae.  537,  tween  assumed  risk  and  contribu- 
64  L.  E.  A.  146  (1903),  (where  em-  tory  negligence  and  holding  former 
ployee   receives   the   master's   assur-  a   defense   to   the   violation   by    the 
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master  of  a  statutory  duty)  ;  Mar-  ing  the  risk)  ;  Young  v.  Randall, 
shall  V.  St.  Louis,  etc.  Ry.' Co.,  78  104  Me.  135,  71  Atl.  647  (1908), 
Ark.  213,  94  S.  W.  56,  115  Am.  St.  (evidence  held  not  to  sustain  a  ver- 
Rep.  27  (1906),  (working  with  dis-  diet  for  plaintiffs);  Bernheimer  v. 
ahled  cars,  a  risk  assumed)  ;  Brown  Eager,  108  Md.  551,  70  Atl.  91,  129i 
V.  Sharphouser  Contr.  Co.,  112  Pac.  Am.  St.  Rep.  458  (1908),  (the  ser- 
(Cal. )  874  (IQiOi),  (liahility  of  vant  has  a  right,  in  the  absence  of 
master  when  danger  known  to  him  notice  to  the  contrary,  to  assume 
and  not  to  servant,  for  failure  to  that  the  place  of  work  is  safe)  ; 
warn)  ;  Elie  v.  Cowles,  82  Conn.  Feneff  v.  Boston,  etc.  Ry.  Co.,  196 
236,  73  Atl.  258  (190&),  (servant  Mass.  575,  82  N.  E.  706  (1907),  (a 
assumes  the  risk  when  he  knows  of  yard  brakeman  riding  on  a  passen- 
the  defective  appliance,  appreciates  ger  locomotive,  only  assumes  risks 
the  danger  and  voluntarily  encoun-  known  to  him)  ;  Stenvog  v.  Min- 
ters  it)  ;  Elkton  Min.  Co.  V.  Sullivan,  nesota  Trans.  Co.,  108  Minn.  199, 
41  Colo.  241,  92  Pac.  679  (1907),  121  N.  W.  903,  25  L.  R.  A.  (N.  S.) 
(miner  assumes  risk  of  violating  362  (1909),  (plaintiff  is  the  best 
rules)  ;  Walls  v.  People's  Ry.  Co.,  judge  of  his  lifting  capacity,  and 
80  Atl.  355  (1911),  (motorman  cannot  recover  for  injury  when  un- 
must  look  out  for  obstructions  in  loading  steel  rails  because  they  were 
the  exercise  of  reasonable  care  for  too  heavy,  and  was  told  by  the  fore- 
his  own  safety);  Atlantic,  etc.  Ry.  man  to  "go  on");  Yazoo,  etc.  Ry. 
Co.  V.  Ryland,  50  Fla.  190,  40i  So.  Co.  v.  Woodruff,  53  So.  (Miss.)  687 
24  (190j5),  (knowingly  using  de-  (1910),  (an  engineer  running  an 
fective  machinery)  ;  Christiansen  v.  engine  he  knows  to  be  defective,  as- 
Graver  Tank  Wks.,  223  111.  142,  79  sumes  the  risk )  ;  Anderson  v.  North- 
N.  E.  97,  126  111.  App.  86  (1906),  em  Pac.  Ry.  Co.,  34  Mont.  181,  85 
(continuing  to  work,  with  knowledge  Pac.  884  (190i6),  (low  bridge  on 
of  dangerous  defect)  ;  Grand  Trunk,  spur  tracks,  for  the  jury)  ;  Grimm 
etc.  Ry.  Co.  v.  Melrose,  166  Ind.  658,  v.  Omaha  Elec.  Light,  etc.  Co.,  79 
78  N.  E.  190  (1906),  (that  an  em-  Neb.  395,  114  N.  W.  769  (1908), 
ployee  "did  not  know"  of  the  de-  (the  burden  of  establishing  the  as- 
feet  is  insufficient,  he  must  also  sumption  of  risk  is  on  the  defend- 
negative  notice)  ;  Mumford  v.  Chi-  ant)  ;  Cronin  v.  Columbian  Mfg.  Co., 
cago,  etc.  Ry.  Co.,  128  la.  685,  104  75  N.  H.  319,  74  Atl.  180,  29  L.  R. 
N.  W.  1135  (1905),  (there  can  be  A.  (N.  S.)  Ill  (1909),  (master  need 
no  assumption  of  risk  except  based  not  instruct  a  boy  fourteen  years  old 
on  knowledge  actual  or  implied)  ;  of  the  danger  of  extending  his  foot 
Kansas,  etc.  Ry.  Co.  v.  Loosely,  76  beyond  the  cage  of  an  elevator,  it 
Kans.  103,  90  Pac.  990  (190i7),  (if  is  presumed  to  be  obvious  to  a  boy 
the  servant  voluntarily  ohose  to  as-  of  that  age  of  ordinary  capacity)  ; 
sume  the  risk  of  appreciated  danger,  Cincinnati  Gas,  etc.  Co.  v.  Johnston, 
the  prudence  of  his  conduct  is  not  76  Ohio  St.  119,  81  N.  E.  155 
open  to  investigation);  Louisville  (190i7),  (an  experienced  servant, 
Belt,  etc.  Ry.  Co.  v.  Hart,  122  Ky.  knowing  the  number  of  men  re- 
731,  92  S.  W.  951  (1906),  (after  quired,  assumes  the  risk  of  under- 
the  master's  promise  to  repair  the  taking  the  work  with  less) ;  Colgate 
servant  may  continue  in  the  business  Co.  v.  Hurst,  25  Okl.  588,  107  Pac. 
for  a  reasonable  time  without  assum-  657    (1910),    (servant  does   not  as- 
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sume  wrong  adjustment  by  superin-  or  not,  and  of  incomplete  appliances 
tendent  of  fan  in  mine,  when  un-  known  to  him)  ;  Cincinnati,  etc.  Ry. 
known  to  him)  ;  Westman  v.  Wind  Co.  v.  Robertson,  139  Fed.  519,  71 
River  Lbr.  Co.,  50  Ore.  137,  91  Pac.  C.  C.  A.  375  (190S),  (where  on  com- 
478  (1907),  (the  plaintiff  being  an  plaint  of  defect  the  foreman  said 
inexperienced  minor,  it  was  a  ques-  "  well  they  must  be  fixed,"  it  was 
tion  for  the  jury  whether  the  dan-  for  the  jury  to  say  whether  it  was  a 
gers  were  open  and  obvious  to  him)  ;  promise  to  repair,  and  whether 
Bowen  v.  Pennsylvania  Ry.  Co.,  219  plaintiff  relied  on  it,  and  if  so 
Pa.  405,  68  Atl.  963  (190S),  (an  whether  a  reasonable  time  had 
employee  has  notice  of  such  risks,  as  elapsed)  ;  Galveston,  etc.  Ry.  Co.  v. 
ought  to  be  obvious  to  one  of  his  ex-  Drew,  59  Tex.  10,  46  Am.  Rep.  261 
perience);  Wilson  v.  New  York,  etc.  (locomotive  fireman  injured  by  de- 
Ry.  Co.,  29  R.  I.  146,  69  Atl.  364  railment  caused  by  operating  engine 
(1908),  (danger  from  a  post  main-  without  a  pilot  on  striking  a  cow, 
tained  too  close  to  the  track,  is  not  though  under  protest  and  acting 
assumed  by  the  servant);  Riggers  under  threat  of  discharge);  Mis- 
v.  Catawba  Power  Co.,  72  S.  C.  264,  souri,  etc.  Ry.  Co.  v.  Somers,  8  Tex. 
51  S.  E.  882  (1905);  Norman  v.  442,  14  S.  W.  779  (1890),  (using 
Southern  Ry.  Co.,  119  Tenn.  401,  104  defective  brake)  ;  Gulf,  etc.  Ry.  Co. 
S.  W.  1088  (1907),  (the  rule  re-  v.  Schwabbe,  1  Tex.  App.  573,  21 
quiring  the  master  to  furnish  a  safe  S.  W.  709  (1902)  ;  Texas,  etc.  Ry. 
place  to  work  and  safe  appliances  Co.  v.  Johnson,  89  Tex.  519,  35  S.  W. 
does  not  apply  when  the  very  work  1042  (1896),  (incompetency  of  fel- 
ls to  make  a  dangerous  place  safe,  low  servant)  ;  Gulf,  etc.  Ry.  Co.  v. 
Nor  is  the  master  required  to  warn  Harriet,  80  Tex.  73,  15  S.  W.  556 
of  transitory  occurrences  such  as  the  (1891),  (running  water  train  with- 
servant  knows  must  occur  from  time  out  a  conductor)  ;  Gulf,  etc.  Ry.  Co. 
to  time  and  cause  danger)  ;  Gulf,  v.  Brentford,  79  Tex.  619',  13  S.  W. 
etc.  Ry.  Co.  v.  Huyett,  99  Tex.  630,  561,  23  Am.  St.  Rep.  377  and  note 
92  S.  W.  454,  5  L.  R.  A.  (N.  S.)  669  (1891),  (continuing  dangerous  work 
(1906),  (employee  assumes  the  risk  in  the  dark);  Ely  v.  San  Antonio, 
of  the  master's  habitual  negligence)  ;  etc.  Ry.  Co.,  15  Tex.  App.  511,  40 
Cook  V.  United  States  Smelting  Co.,  S.  W.  174  (1896),  (projecting  rail 
34  Utah,  190,  97  Pac.  28  (1908),  on  car);  Quill  v.  Houston,  etc.  Ry. 
(in  determining  a,  youth's  alleged  Co.,  93  Tex.  616,  15  S.  W.  1156 
assumption  of  risk,  his  comprehen-  (1900),  (defective  fences);  Gulf, 
sion  of  the  risk  is  not  to  be  judged  etc.  Ry.  Co.  v.  Hyatt,  99  Tex.  631 
by  the  same  standard  as  an  adult);  (1906),  (an  habitually  negligent 
Nordstrom  v.  Spokane  Ry.  Co.,  55  method  of  work)  ;  St.  Louis,  etc.  Ry. 
Wash.  521,  104  Pac.  809,  25  L.  R.  A.  Co.  v.  Briscoe,  100  Tex.  354  (1907)  ; 
(N.  S.)  364  (1909),  (a  servant  International,  etc.  Ry.  Co.  v.  Royall, 
knowing  of  a  dangerous  condition  is  37  Tex.  App.  261  (1904)  ;  Haywood  v. 
chargeable  with  a  knowledge  of  the  Galveston,  etc.  Ry.  Co.,  38  Tex.  App. 
injurious  results  naturally  and  proxi-  101  (1905),  (order  negligently 
mately  caused  thereby)  ;  Chandler  v.  given)  ;  Hyson  v.  St.  Louis,  etc.  Ry. 
Amer.  Car,  etc.  Co.,  71  S.  E.  (W.  Co.,  lOil  Tex.  543,  109  S.  W.  929 
Va.)  387  (1911),  (servant  assumes  (1908),  (unblocked  guard  rails); 
incidental  risks,  whether   dangerous    Drake  v.  Union,  etc.  Ry.  Co.,  2  Ida. 
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presumed  to  know  obvious  risks  and  bound  to  take  notice 
of  patent  defects.""" 

The  judicial  dissent  from  this  doctrine  of  the  assump- 
tion of  extraordinary  risks,  or  risks  caused  by  the  mas- 
ter's negligence,  if  any,  is  so  slight  that  it  may  be  con- 
sidered negligible.  But  confusion  sometimes  arises  from 
inadequate  statements  of  the  doctrine.  Some  courts  and 
text  writers  seek  to  import  such  assumption  into  the  con- 
tract of  service  instead  of  considering  it,  as  it  should  be, 
as  a  rule  of  universal  application  and  independent  of  the 
relation  of  master  and  servant;  in  which  latter  relation, 
however,  it  receives  its  chief  exposition  because  the  cir- 
cumstances and  conditions  there  arising  chiefly  call  for 
its  application.  The  better  opinion  would  seem  to  be  that 
the  servant's  assumption  of  risks  caused  by  the  master's 
negligence  is  solely  referable  to  the  maxim  volenti  non 
fit  injuria.  The  application  by  the  court  of  this  defence 
so  as  to  effectually  defeat  the  servant's  action  for  per- 
sonal injuries  often  becomes  a  matter  of  law,  while,  on 
the  other  hand,  the  defence  of  contributory  negligence 
must  generally  be  submitted  to  the  jury.  The  principle 
is,  of  course,  the  same  in  both  classes  of  cases,  viz. :  that 
the  defence  should  be  submitted  to  the  jury  unless  the 
fact  of  contributory  negligence  or  assumption  of  risk  is 
so  clear  upon  the  evidence  that  reasonable  minds  cannot 
differ.  But  it  is  readily  seen  that  in  the  case  of  an  ex- 
perienced employee  where  the  fact  of  his  knowledge  of  the 
defect  is  established  beyond  question,  it  must  often  occur 
that  his  appreciation  of  the  risk  and  voluntary  acceptance 
cf  it  will  be  equally  apparent ;  in  such  case  his  assumption 
of  the  risk  becomes  a  peremptory  inference  of  law.    Great 

453,    21    Pae.    560;    Louisville,    etc.  Kentucky,    etc.    Ey.    Co.,    4    S.    W. 

Co.    V.    Hanning,    131    Ind.    528,    31  (Ky.)    303;    Texas,   etc.   Ey.   Co.   v. 

N.  E.  187,  53  Am.  &  Eng.  Ey.  Cas.  Eogers,    57    Fed.    378;    Davidson   v. 

452;   Gaflfney  v.  New  York,  etc.  Ey.  Southern  Pae.  Ey.  Co.,  44  Fed.  476; 

Co.,  15  E.  I.  456,  7  Atl.  284,  31  Am.  Waldheir  v.  Hannibal,  etc.  Ey.  Co., 

&  Eng.  Ey.  Cas.  265.  87   Mo.   37;    Texas,   etc.   Ey.   Oo.   v. 

""a  St.     Louis,     etc.     Ey.     Co.     v.  Minnick,  57  Fed.  362 ;  Grand  Trunk, 

Marker,     41     Ark.     542;     Derby    v.  etc.  Ey.  Co.  v.  Melrose,  166  Ind.  658, 
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dissatisfaction  has  long  been  felt  with  the  doctrine  of  the 
servant's  assumption  of  risks,  whether  ordinary  or  ex- 
traordinary.*"'"' 


§  209.  Servant  accepting  employment  with  notice  of 
defects.  —  A  marked  distinction  is  to  be  made  between 
risks,  of  which  the  servant  had  notice  when  he  entered 
into  service,  and  risks  which  arose  or  were  first  brought  to 
his  notice,  at  some  subsequent  period.*"'  It  is  well  settled 
that  a  servant  assumes  the  risk  of  every  defect  of  which 
he  had  actual  or  constructive  notice  when  he  accepted  the 
employment,"'  so  far  as  he  comprehends,  or  ought  to  com- 


78  N.  E.  190  ( IQOe )  ;  Mumford  v. 
Chicago,  etc.  Ry.  Co.,  128  la.  685, 
104  N.  W.  1135   (1906). 

""b  In  the  case  of  Butler  v. 
Frazee,  211  U.  S.  459  (1908),  the 
Supreme  Court  of  the  United  States, 
after  noting  the  fact  that  the  rule 
of  assumption  of  rislo  has  heen 
thought  by  many  a,  hard  one,  when 
applied  to  the  complicated  conditions 
of  modem  industry,  so  largely  con- 
ducted by  the  aid  of  machinery 
propelled  by  irresistible  and  merci- 
less mechanical  power,  and  the 
criticism  frequently  madfe  that  the 
imperative  need  of  employment  leaves 
the  workman  no  real  freedom  of 
choice,  and  that  the  influence  of 
these  conditions  is  shown  by  the 
notorious  unwillingness  of  juries  to 
apply  the  rule,  and  by  the  legis- 
lative modifications,  such  as  the 
Safety  Appliance  Law,  says:  "Where 
the  elements  and  combination  out  of 
which  the  danger  arises  are  visible 
it  cannot  always  be  said  that  the 
danger  itself  is  so  apparent  that  the 
employee  must  be  held,  as  a  matter 
of  law,  to  understand,  appreciate 
and  assume  the  risk  of  it.  (Tex.  & 
Pac.  Ry.  Co.  v.  Swearingen,  196  U.  S. 
51 ;     Fitzgerald    v.     Connecticut    R. 


Paper  Co.,  155  Mass.  155. )  The  visible 
conditions  may  have  been  of  recent 
origin,  and  the  danger  arising  from 
them  may  have  been  obscure.  In 
such  cases,  and  perhaps  others  that 
could  be  stated,  the  question  of  the 
assumption  of  risk  is  plainly  for  the 
jury.  But  where  the  conditions  are 
constant  and  long  standing,  and  the 
danger  is  one  that  is  suggested  by 
the  common  knowledge  which  all 
possess,  and  both  the  conditions  and 
dangers  are  obvious  to  the  common 
understanding,  and  the  employee  is 
of  full  age,  intelligence  and  adequate 
experience,  and  all  these  elements  of 
the  problem  appear  without  contra- 
diction, from  the  plaintiff's  own  evi- 
dence, the  question  becomes  one  of 
law  for  the  decision  of  the  court. 
Upon  such  a  state  of  the  evidence  a 
verdict  for  the  plaintiff  cannot  be 
sustained,  and  it  is  the  duty  of  the 
judge  presiding  at  the  trial  to  in- 
struct the  jury  accordingly  (Patton 
V.  Texas  Ry.  Co.,  179  U.  S.  658"). 

^"  See  §§  207e,  20i7f,  ante;  Mahoney 
V.  Dore,  155  Mass.  513,  30  N.  E.  366. 

«=  Gibson  v.  Erie  R.  Co.,  63  N.  Y. 
449  [low  bridge] ;  De  Forest  v. 
Jewett,  88  N.  Y.  264  [ditches  in 
yard] ;    Shaw  v.  Sheldon,  103  N.  Y. 


585  LIABILITY    OF    MASTERS    TO    SEEVANTS.  [§    209a 

prehend,  the  peril  involved/"^  even  thougli  sucli  defect 
was  due  to  the  master's  personal  negligence,  provided 
there  was  no  express  promise  to  remove  the  defect,*"*  nor 
any  new  obligation  subsequently  imposed  upon  the  mas- 
ter with  respect  thereto.  In  such  a  case  the  master  may 
insist  that  the  servant  go  on  with  the  work,  under  existing 
conditions ;  and  a  threat  to  dismiss  him,  if  he  will  not  go 
on,  is  not  coercion.*"^  This  doctrine,  however,  has  only 
been  applied  to  risks  inherent  in  a  place,  tool  or  other 
instrumentality,  or  in  the  nature  of  the  work,  or  in  the 
charactei"  of  a  fellow  servant.  It  is  wholly  inapplicable 
to  the  faults  of  the  master  or  vice-principal,  even  though 
such  faults  should  be  so  habitual  as  to  form  a  part  of  his 
very  nature.  The  carelessness,  violent  temper  or  in- 
capacity of  the  master  or  vice-principal  are  not  risks 
assumed  by  the  servant,  even  if  he  knows  of  them  from 
the  beginning. 

§  209a.  Extraordinary  risks  assumed  by  servant's  con- 
tinuing in  the  service  with  notice  of  defects.  —  A  servant 
who,  with  actual  or  constructive  notice  "°  of  a  defect,  due 

667,  9  N.  E.  183  [uncovered  rollers]  ;  188  [unguarded  hatchway]  ;  Man- 
Bancroft  V.  Boston  &  M.  E.,  67  N.  H.  ning  v.  Chicago,  etc.  K.  Co.,  105 
466,  30  Atl.  409  [no  gates  at  cross-  Mich.  260i,  63  N.  W.  312  [tree  close 
ing] ;  Goodes  v.  Boston  &  A.  R.  Co.,  to  traclv] ;  Texas,  etc.  R.  Co.  v.  Min- 
162  Mass.  287, -38  N.  E.  50O  [switch  nick,  57  Fed.  362,  6  C.  C.  A.  387 
too  near  main  track];  Marean  v.  N.  [defective  locomotive]. 
Y.,  Susquehanna,  etc.  R.  Co.,  167  *"  This  limitation  is  recognized  in 
Pa.  St.  220,  31  Atl.  562  [no  proper  Shaw  v.  Sheldon,  103  N.  Y.  667,  9 
signals    furnished] ;    St.    Louis,   etc.  N.  E.  183. 

E.    Co.    V.    Davis,    54    Ark.    389,    15  *"  See  Sweeney  v.  Berlin  Envelope 

S.   W.   895    [unblocked   frogs]  ;    Nor-  Co.,  101  X.  Y.  520,  5  N.  E.  358. 

folk,  etc.  R.  Co.  v.  McDonald,  88  Va.  "=  Sweeney  v.  Berlin  Envelope  Co., 

352,  13  S.  E:  706  [bad  couplings;  no  101  N.  Y.  520,  5  N.  E.  358. 

promise  to  change];    Williamson  v.  ™ The  servant  must  have  notice  of 

Newport  News,  etc.  Co.,  34  W.  Va.  some   kind   in   order   to   relieve   the 

657,    12    S.    E.    824    [low    bridge];  master   (Soanlan  v.  Boston  &  A.  R. 

Sheets  v.   Chicago,  etc.  E.   Co.,   139  Co.,   147   Mass.   484,   18   N.   E.   209; 

Ind.  682,  39  N.  E.  154  [same] ;  Lake  Breen  v.  Field,  157  Mass.  277,  31  N. 

Shore,    etc.    R.    Co.   v.    Stupak,    108  E.  1075 ;  Slater  v.  Chapman,  67  Mich. 

Ind.   1,  8  N.  E.  630i;   Gleeson  v.  Ex-  523,  35  N.  E.  106;  Alabama  G.  S.  R. 

celsior'  Mfg.  Co.,  94  Mo.  201,  7  S.  W.  Co.  v.  Richie,  99  Ala.  346,  12  So.  612 
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to  the  master's  fault,  and  of  the  danger  to  which  he  is 
exposed  thereby,"'  and  either  fully  comprehending  the 


[danger  not  obvious] ;  Lebanon  v. 
McCoy,  12  Ind.  App.  500,  40  N.  E. 
70O).  For  instances  of  actual  knowl- 
edge see  Appel  v.  Buffalo,  etc.  R.  Co., 
Ill  N.  Y.  550,  19  N.  E.  93  [kncAV 
frog  unblocked] ;  Horrigan  v.  N.  Y. 
Central  R.  Co.,  7  N.  Y.  App.  Div. 
377,  39  N.  Y.  Supp.  938  [defective 
derrick] ;  Schwartz  v.  Cornell,  59 
Hun,  623,  13  N.  Y.  Supp.  355  [hole 
in  floor] ;  Wannamaker  v.  Burke,  111 
Pa.  St.  423,  2  Atl.  500  [same]; 
Mundle  v.  Hill  Mfg.  Co.,  86  Me.  400, 
30  Atl.  16;  Baltimore,  etc.  R.  Co.  v. 
State,  75  Md.  152,  23  Atl.  310  [tunnel 
not  ventilated] ;  Nelson  v.  Central 
E.  Co.,  88  Ga.  225,  14  S.  E.  210  [de- 
fective brake]  ;  East  Tennessee,  etc. 
R.  Co.  v.  Head,  92  Ga.  723,  18  S.  E. 
976  [post  near  track]  ;  O'Neal  v. 
Chicago,  etc.  R.  Co.,  132  Ind.  110,  31 
N.  E.  669  [track] ;  Pitrowsky  v. 
Reedy  Mfg.  Co.,  54  111.  App.  253  [un- 
protected gearing] ;  Steinhauser  v. 
Spraul,  127  Mo.  541,  28  S.  W.  620., 
Id.  3ft  S.  W.  102  [ladder  in  house] ; 
Lucey  v.  Hannibal  Oil  Co.,  129  Mo. 
32,  31  S.  W.  340;  McLaren  v.  Wil- 
liston,  48  Minn.  299,  51  N.  W.  373; 
Olson  V.  St.  Paul,  etc.  R.  Co.,  38 
Minn.  117,  35  N.  W.  866;  Norton  v. 
Louisville,  etc.  R.  Co.,  16  Ky.  L.  Rep. 
846,  30  S.  W.  599  [lever  on  hand  car] ; 
Emma  Oil  Co.  v.  Hale,  56  Ark.  232, 
19  S.  W.  60O;  Crilly  v.  Texas,  etc. 
R.  Co.,  44  La.  Ann.  95,  10  So.  400; 
Brown  v.  Brown,  71  Tex.  355,  9  S. 
W.  261;  Texas  &  Pacific  R.  Co.  v. 
Minniek,  6  C.  C.  A.  387,  57  Fed.  362 
[no  watchman  on  track] ) .  Plaintiff 
continued  in  service  some  months 
with  knowledge  of  the  general  con- 
dition of  the  track.  Held,  that  he 
had  assumed  the  risk,  though  he  may 
not   have    known    of   the    particular 


defects  which  caused  the  injury 
(Green  v.  Cross,  79  Tex.  130,  15  S. 
W.  220).  To  similar  effect  Allen  v. 
Logan  City,  10  Utah,  279,  37  Pac. 
496  [earth  bank].  As  to  what  is 
sufficient  constructive  notice  or  when 
notice  is  presumed,  see  §  216,  post. 
As  to  the  servant's  duty  to  investi- 
gate, see  §  217a,  post.  Where  it  ap- 
pears that  a  brakeman,  injured 
through  a  defect  in  the  coupling 
machinery  of  a  car,  only  discovered 
his  danger  at  the  moment  of  the  ac- 
cident, the  question  of  contributory 
negligence  is  for  the  jury  (Goodrich 
V.  N.  Y.  Central  R.  Co.,  116  N.  Y. 
398,  22  N.  E.  397). 

"'That  servant  must  be  aware  of 
the  danger  to  charge  him  with  neg- 
ligence, see  §  214,  post;  Mullin  v. 
Cal.  Horseshoe  Co.,  105  Cal.  77,  38 
Pac.  535;  Wagner  v.  Jayne  Co.,  147 
Pa.  St.  475,  23  Atl.  772;  Huhn  v. 
Missouri  Pac.  R.  Co.,  92  Mo.  440,  4 
S.  W.  9i37.  If  plaintiff  "without 
any  negligence  on  his  part,"  by 
reason  of  his  youth  or  inexperience, 
or  reliance  on  the  directions  given 
him,  failed  to  appreciate  the  danger, 
the  defendants  will  be  responsible  for 
their  negligence  in  not  properly 
guarding  the  shaft  (Dowling  v. 
Allen,  102  Mo.  213,  14  S.  W.  751). 
Both  master  and  servant  knowing  of 
the  defect,  and  neither  regarding  it 
as  dangerous,  servant  oannot  recover 
on  account  of  that  defect  (Jenney 
Electric  Co.  v.  Murphy,  115  Ind. 
566,  18  N.  E.  30).  Otherwise,  how- 
ever, where  the  defect  causing  the 
injury,  though  in  the  same  appliance, 
was  not  the  same  defect  thus  agreed 
upon  (Dumas  v.  Stone,  65  Vt.  442, 
25  AtL  1097). 
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Tisk,"^  or  by  his  own  fault  failing  to  do  so  "" ' '  voluntarily 
takes  Ms  chance  "  ""  and  continues  in  work  which  exposes 
him  to  such  danger,*"  without  reasonable  excuse  *"  and 
without  complaint  or  objection,*^^  though  ordinary  pru- 

*"  Fitzgerald  v.   Conn.   Paper   Co.,  v.  Tillotson,   140  Mass.  201    [revolv- 

156    Mass.    155,   29   N.   E.   464;    see  ing  shaft,  plainly  visible];  Assop  v. 

§  214,  post.     The  workman's  knowl-  Yates,  2  Hurlst.  &  N.  768  [machine 

«dge   of  the   defects   should   Eimount  in    dangerous    position] ;    Senior    v. 

to    thorough    comprehension   of    the  Wsard,     1     El.     &     El.     385     [miner 

risk    incurred   to   justify    the    with-  warned  to  test  rope,  but  did  not] ; 

drawal   of   the   case   from   the   jury  Simmons  v.  Chicago,  etc.  E.  Co.,  110 

(Brooke    v.    Ramsden,    63    Law    T.  111.  340,  and  Easmussen  v.  Chicago, 

287).  etc.  E.  Co.,  65  Iowa,  236  [employee 

"'  Suter  V.   Park  Lumber  Cto.,   90  killed  by   falling  of   a   bank   which 

Wis.   118,  62  N.  W.  927;   Luebke  v.  he   was    undermining];    Sullivan   v. 

Berlin  Works,   88   Wis.   442,   60i  N.  Louisville    Bridge    Co.,    9    Bush,    81 

W.  711.  [use    of    narrow    plank    over    swift 

""Quoted  from  Fitzgerald  v.  Conn,  water,  as  standing  place]. 
Paper  Co.  ( 155  Mass.  155,  29'  N.  E.  "'  As  to  what  is  sufficient  excuse, 
464),  where  plaintiff  had  no  way  of  see  §§  211,  213,  215,  post.  The  mas- 
leaving  the  mill,  except  by  going  ter  is  responsible  for  an  injury 
down  icy  steps.  Held,  a  question  for  caused  by  obvious  defects  in  the  in- 
the  jury.  S.  P.,  Osborne  v.  London,  strumentalities  furnished  only  where 
«tc.  E.  Co.,  21  Q.  B.  Div.  220;  Chi-  the  danger  was  not  fully  appreciated 
<!ago,  etc.  R.  Co.  v.  McGraw,  22  Colo,  owing  to  the  want  of  time  for  con- 
363,  45  Pac.  383.  The  assumption,  sideration,  or  the  Increased  danger, 
of  risk  must  be  really  voluntary,  by  reason  of  the  defective  agencies, 
not  "under  extraneous  pressure,  was  not  so  imminent  and  threaten- 
which  amounts  almost  to  compul-  ing  as  to  require  the  servant  to 
sion "  (Mahoney  v.  Dore,  156  Mass.  abandon  the  service  (Reichla  v. 
513,  30  N.  E.  366;  Smith  v.  Baker  Gruensfelder,  52  Mo.  App.  43). 
(Ho.  Lords),  1891,  App.  Cas.  325).  ""Kaare  v.  Troy  Steel  Co.,  139  N. 

'"Lake     Shore,     etc.     R.     Co.     v.  Y.  369,  34  N.  E.  901   [platform,  no 

Stupak,    lOS   Ind.    1,   8   N.   E.   630;  objection] ;    Powers   v.   N.   Y.,   Lake 

Spencer    v.    Ohio,    etc.    E.    Co.,    130  Erie,  etc.  E.  Co.,  98  N.  Y.  274;  Mrni- 

Ind.    181,   29   N.   E.   915;    Bradshaw  die   v.    Hill   Mfg.    Co.,    86   Me.    400, 

V.  Louisville,  etc.  R.  Co.    (Ky.),  21  30  Atl.  16  [splinter  in  floor] ;  Latre- 

S.    W.    346;    Bogenschutz    v.    Smith,  mouille   v.   Bennington,   etc.   E.   Co., 

84  Ky.   330,  3   S.  W.   800'.     Injured  63  Vt.  336,  22  Atl.  656  [incompetent 

servants    were     debarred    from    re-  co-servant] ;   Feely  v.  Pearson  Cord- 

covery,  on  this  ground,  in  Clark  v.  age  Co.,  161  Mass.  426,  37  N.  E.  368 

Barnes,  37  Hun,  389  [floor  slippery  [unguarded    well] ;     Goldthwait    v. 

from  drips  of  water  and  oil] ;   Pin-  Haverhill  R.  Co.,  160  Mass.  564,  36 

gree    v.     Leyland,     135    Mass.    398  N.  E.  486;  N.  Y.,  Lake  Erie,  etc.  R. 

[machinist     used     a     "jack-winch,"  Co.   v.   Lyons,    119   Pa.   St.   324,    13 

knowing    it   to   be    "an    old   rattle-  Atl.   206;    Foster   v.    Pusey,    8   Del. 

trap,"  destitute  of  a  guard] ;  Russell  168,     14    Atl.     545;     Graver     Tank 
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dence  might  require  Mm  to  refuse  the  risk,^'^  is  held  to 
assume  the  risk.'"     This  rule  has  been  appHed  to  cases 


Works  V.  McGee,  58  111.  App.  250'; 
Chicago  Packing  Co.  v.  Eohan,  47  Id. 
640  [unguarded  vat]  ;  Shackelton  v. 
Manistee,  etc.  R.  Co.,  107  Mich.  16, 
64  N.  W.  728  [conductor  using  de- 
fective car  without  objection] ; 
Hewitt  V.  Flint,  etc.  R.  Co.,  67 
Mich.  61,  34  N.  W.  659;  Needham  v. 
Louisville,  etc.  E.  Co.,  85  Ky.  423, 
3  S.  W.  797,  11  S.  W.  306;  Balle  v. 
Detroit  Leather  Co.,  73  Mich.  158, 
41  N.  W.  216;  Scott  v.  Darby  Coal 
Co.,  90.  Iowa,  689,  57  N.  W.  619'  [de- 
fective engine,  well  known,  no  com- 
plaint] ;  Beckman  v.  Consolidation 
Coal  Co.,  90  Iowa,  252,  57  N.  W. 
889'  [switch  often  left  open] ;  Gogen- 
schutz  V.  Smith,  84  Ky.  330i,  1  S.  W. 
578  [no  complaint] ;  Greenleaf  v. 
Dubuque,  etc.  R.  Co.,  33  Iowa,  52; 
Hanrathy  v.  Northern  Central  R. 
Co.,  46  Md.  288;  Galveston,  etc.  R. 
Co.  V.  Drew,  59  Tex.  lOi  It  is  not 
intended  by  the  statement  in  the  text 
that  mere  complaint  or  objection 
would  exonerate  the  servant  from 
his  assumption  of  the  risk,  that 
subject  is  treated  in  next  succeeding 
sections. 

*"  See  §§  211,  214,  post.  For  a  fire- 
man, knowing  of  a  defect  in  the  air- 
brake, to  remain  upon  a  locomotive 
is  not  conclusive  of  negligence  on 
his  part,  and  it  is  a  proper  question 
for  the  jury  whether  the  defect  is 
such  that  a  man  of  ordinary  pru- 
dence and  intelligence  would  not 
have  remained  (New  Jersey,  etc.  R. 
Co.  V.  Young,  1  U.  S.  App.  96,  1  C. 
C.  A.  428,  49  Fed.  723 ) .  See  contra, 
Worden  v.  Humeston,  etc.  R.  Co.,  72 
Iowa,  20il,  33  N.  W.  629.  Servant 
assumed  the  risk,  and  was  guilty  of 
contributory  negligence,  having  con- 
tinued   the    work    after    the    danger 


became  so  plain  and  imminent  that 
a  man  of  ordinary  prudence  would 
not  have  taken  the  risk  (Pollich  v. 
Sellers,  42  La.  Ann.  623,  7  So.  786). 
*™"A  servant  knowing  the  facts 
may  be  utterly  ignorant  of  the 
risks"  (Clark  v.  Holmes,  7  Hurlst. 
&  N.  937,  31  L.  J.  Exch.  N.  S.,  356 
(1862);  Pennsylvania,  etc.  Co.  v. 
Kelly,  54  111.  App.  626  (1894); 
Galveston,  etc.  Ey.  Co.  v.  Lempe,  59 
Tex.  19  (1883);  Rogers  v.  Leyden, 
127  Ind.  50,  26  N.  E.  210  (1890). 
"  Tlie  general  rule  undoubtedly  is 
that  a  person  cannot  be  said  to  take 
a  risk  unless  he  knows  not  only  the 
condition  of  things,  but  also  that 
danger  exists  in  such  condition " 
(Anderson  v.  Clark,  155  Mass,  368, 
29  N.  E.  589  (1892).  Affirmative 
statement  of  rule  (Marshall  v.  St. 
Louis,  etc.  Ry.  Co.,  78  Ark.  213,  94 
S.  W.  56,  115  Am.  St.  Rep.  27 
(1906)  ;  Bush  v.  Wood,  8  Cal.  App. 
647,  97  Pae.  709  (1908);  Elkton, 
etc.  Min.  Co.  v.  Sullivan,  41  Colo. 
241,  92  Pac.  679  (1907);  Flowers 
V.  Louisville,  etc.  Ry.  Co.,  55  Fla. 
603,  46  So.  718  (190S);  Knox  v. 
Am.,  etc.  Mill,  236  111.  437,  86  N.  E. 
90,  127  Am.  St.  Rep.  291  (1908); 
Antioch  Coal  Co.  v.  Rockey,  169 
Ind.  247,  82  N.  E.  76  (1907); 
Atoka  Coal,  etc.  Co.  v.  Miller,  7 
Ind.  Ter.  104,  104  S.  W.  555  (1907)  ; 
Sutton  V.  Des  Moines  Bakery  Co., 
135  Iowa  390,  112  N.  W.  836 
(1907);  St.  Louis,  etc.  Ry.  Co.  v. 
Mealman,  78  Kans.  496,  97  Pac.  381 
(1908);  Wallace  v.  South,  etc.  Ry. 
Co.,  118  S.  W.  (Ky.)  962  (1909); 
Ball  V.  Vicksburg,  etc.  Ry.  Co.,  123 
La.  7,  48  So.  565  (1900)  ;  Podvin  v. 
Pepperell  Mfg.  Co.,  104  Me.  561,  72 
Atl.     618     (1908);     Bernheimer    v. 
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in  wMcli  a  servant  has  suffered  injuries  from  the  employ- 
ment of  an  incompetent  or  habitually  negligent  fellow 

Eager,  70  Atl.  (Md.)  91  (190i9)  ;  Co.  v.  Andrews,  150'  Ala.  368,  43 
O'Toole  V.  New  Eng.,  etc.  Co.,  20  So.  3,  48  (1907);  Choctaw,  etc.  Ey. 
Mass.  126,  87  N.  E.  608  (1909);  Co.  v.  Jones,  77  Ark.  367,  92  S.  W. 
Cristinelli  v.  Saginaw  Mfg.  Co.,  154  244,  4  L.  E.  A.  (N.  S.)  837  (1906)  ; 
Mich.  423,  117  N.  W.  910;  Bradley  DeWitt  v.  Floriston  Pulp,  etc.  Co., 
V.  Forbes  Tea,  etc.  Co.,  213  Mo.  7  Cal.  App.  774,  96  Pac.  397  (1908)  ; 
320,  111  S.  W.  919  (1908);  Ander-  Vindicator,  etc.  Mio.  Co.  v.  First- 
son  V.  Northern,  etc.  Ey.  Co.,  34  brook,  36  Colo.  498,  86  Pac.  313 
Mont.  181,  8.5  Pac.  884  (1906);  ( 1906)  ;  Sparta  Oil  Mill  v.  Eussell, 
Grimm  v.  Omaha  Elec.  Light,  etc.  65  S.  W.  (Ga.  App.)  37  (1909); 
Co.,  79  Neb.  395,  399,  114  N.  W.  Mann  v.  Illinois  Cent.  Tr.  Co.,  236 
769  (1908);  O'Neal  v.  Karr,  110  111.  30-,  86  N.  E.  161  (1908);  Cleve- 
App.  Div.  571,  97  N.  Y.  Supp.  148;  land,  etc.  Ey.  Co.  v.  Gossett,  87 
Millen  v.  Pacific  Bridge  Co.,  51  N.  E.  (Ind.)  723  (1909);  Mumford 
Ore.  538,  5.50,  95  Pac.  196  (1908)  ;  v.  Chicago,  etc.  Ey.  Co.,  128  la.  685, 
Wilson  V.  N.  Y.  Cent.  Ry.  Co.,  222  104  N.  W.  1135  (1905);  Louisville, 
Pa.  341,  70  Atl.  183  (1908);  Wil-  etc.  Ey.  Co.  v.  McMillen,  119  S.  W. 
son  V.  N.  Y.,  etc.  Ey.  Co.,  69  Atl.  (Ky.)  221  (1909);  Starnes  v.  Pine 
(E.  L)  364  (1908);  Norman  v.  Woods  Lbr.  Co.,  122  La.  284,  47  So. 
Southern  Ey.  Co.,  119  Tenn.  401,  607  (1908);  Crown  Cork,  etc.  Co.  v. 
104  S.  W.  1088  (1907);  Gulf,  etc.  O'Leary,  108  Md.  463,  69  Atl.  1068 
Ry.  Co.  V.  Huyett,  99  Tex.  630',  92  (1908);  Jellow  v.  Fore  River,  etc. 
S.'  W.  454,  5  L.  E.  A.  (N.  S.)  669  Co.,  201  Mass.  464,  87  N.  E.  906 
(1906);  Maxwell  Ginning  Co.  v.  (1909);  DeKallands  v.  Washtenaw, 
Wallan,  121  S.  W.  (Tex.)  182  etc.  Tel.  Co.,  153  Mich.  25,  116  N. 
(1909);  Stone  v.  Union  Pac.  Ey.  W.  564  (1908);  CTay  v.  Chicago, 
Co.,  100  Pac.  (Utah),  362  (1909);  etc.  Ry.  Co.,  104  Minn.  1,  115  N.  W. 
Norton  Coal  Co.  v.  Wheeler,  108  Va.  949  (1908);  Root  v.  Kansas,  etc. 
448,  62  S.  E.  269  (1908)  ;  Meshishnek  Ry.  Co.,  195  Mo.  348,  92  S.  W.  621, 
V.  Seattle  Land,  etc.  Co.,  51  Wash.  6  L.  E.  A.  (N.  S.)  212  (1906); 
382,  99  Pac.  9  (1909);  Yezick  v.  Shroder  v.  Montana  Iron  Works,  38 
Chicago  Brass  Co.,  138  Wis.  342,  Mont.  474,  100  Pac.  619  ( 1909)  ; 
120  N.  W.  247  ( 1909 )  ;  Lake  v.  Grimm  v.  Omaha,  etc.  Light,  etc. 
Shenango  Furnace  Co.,  160  Fed.  Co.,  79  Neb.  395,  399,  114  N.  W. 
887,  88  C.  C.  A.  69  (1908)  ;  Federal  769  (1908)  ;  Charrier  v.  Boston,  etc. 
Lead  Co.  v.  Swyers,  161  Fed.  687,  Ey.  Co.,  70  Atl.  (N.  H.)  1078 
88  C.  C.  A.  547  (1908)  ;  Mahoning,  (1908)  ;  Pelow  v.  Oil  Well,  etc.  Co., 
etc.  Co.  V.  Bloomfeld,  163  Fed.  827,  106  N.  Y.  64,  86  N.  E.  812  (1900); 
SI  C.  C.  A.  390  (1908).  The  con-  Tanner  v.  Hitch,  ei  ah,  140  N.  C. 
verse  is  also  true,  that  where  the  475,  53  S.  E.  287  (1906);  Manzi  v. 
servant  either  does  not  know  or  is  Washburn  Wire  Co.,  72  Atl.  (E.  I.) 
not  chargeable  with  notice  or  does  394  (1909)  ;  Latimer  v.  General 
not  appreciate  the  danger,  or  does  Elec.  Co.,  81  S.  C.  374,  62  S.  E.  438 
not  act  voluntarily,  there  is  no  as-  (1908);  Currie  v.  Missouri,  etc.  Ey. 
sumption  of  risk    (West  Pratt  Coal  Co.,   101   Tex.   478,   100  S.  W.   1167 
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servant,""  or  from  inadequacy  in  the  force  employed/" 
from  defects  in  the  place  of  work,  materials  or  appli- 
ances,*" from  the  dangerous  nature  of  the  work,  from 

(1908);  Tuckett  v.  Amer.  Steam  the  English  language,  in  a.  dan- 
Laundry,  30  Utah,  273,  84  Pac.  500.,  gerous  service)  ;  Lantry  v.  Lowrie, 
116  Am.  St.  Rep.  832,  4  L.  E.  A.  58  S.  W.  (Tex.  App.)  837  (1900.), 
(N.  S.)  7601  (1906);  Goshorn  v.  (low  order  of  intellect);  Wiskie  v. 
Wheeling  Mold.,  etc.  Co.,  65  W.  Va.  Montello  Granite  Co.,  Ill  Wis.  443, 
250,  64  S.  E.  22  ( 1909 )  ;  Rankel  v.  87  N.  W.  461,  87  Am.  St.  Rep.  885 
Buckstaff,    etc.    Co.,    138    Wis.    442,  (1901). 

120  N.  W.  269  (1909);  Oregon,  etc.  ■'"Baltimore,  etc.  R.  Co.  v.  State, 
Lbr.  Co.  V.  Portland,  etc.  S.  S.  Co.,  41  Md.  268  [only  one  brakeman  to 
162  Fed.  9'12  ( 1908 )  ;  Inv.  Co.  v.  entire  train] ;  Robinson  'v.  Houston, 
McFarlajid,  166  Fed.  76,  91  C.  C.  A.  etc.  R.  Co.,  46  Tex.  540  [deficiency 
504  (1909);  Cooperant  Tel.  Co.  v.  of  brakemen] ;  Texas  &  Pac.  R.  Co. 
St.  Clair,  168  Fed.  645  (1909);  v.  Rogers,  6  C.  C.  A.  403,  57  Fed. 
Stewart  v.  Southern  Ry.  Co.,  168  378;  Long  v.  Coronado  R.  Co.,  9.6 
Fed.  685  (1909).  Cal.  269,  31  Pac.  170:;  Gulf,  etc.  R. 
"» Frazier  v.  Pennsylvania  R.  Co.,  Co.  v.  Harriett,  80  Tex.  73,  15  S.  W. 
38  Pa.  St.  104;  Kroy  v.  Chicago,  556  [no  conductor  on  train];  St. 
etc.  R.  Co.,  32  Iowa,  357;  St.  Louis,  Louis,  etc.  R.  Co.  v.  Lemon,  83  Tex. 
etc.  R.  Co.  V.  Morgart,  45  Ark.  318;  143,  18  S.  W.  331  [obvious  de- 
Consolidated  Coal  Co.  V.  Clay,  51  fieieney] ;  Richmond,  etc.  R.  Co.  v. 
Ohio  St.  542,  38  N.  E.  610;  Smith  Mitchell,  92  Ga.  77,  18  S.  E.  290; 
V.  Sibley  Mfg.  Co.,  85  Ga.  333,  11  Eddy  v.  Rogers  (Tex.  Civ.  App.), 
S.  E.  616;  Richmond,  etc.  R.  Co.  v.  27  S.  W.  295;  Southern  Kansas  R. 
Worley,  92  Ga.  84,  18  S.  E.  361  [no  Co.  v.  Drake,  53  Kans.  1,  35  Pac. 
objection  made] ;  Acme  Coal  Min.  825;  Texas,  etc.  R.  Co.  v.  Smith,  67 
Co.  V.  Mclver,  5  Colo.  App.  267,  38  Fed.  524,  14  C.  C.  A.  50.9;  Monroe 
Pac.  596.  By  continuing  to  work  v.  Kilgore,  etc.  Co.,  107  Minn.  347, 
with  an  incompetent  fellow  servant  120  N.  W.  340  (1900),  (where  he 
without  notifying  the  master,  one  appreciates  the  danger  of  working 
assumes  the  risk  of  injuries  result-  with  an  inadequate  number  of  men), 
ing  from  the  incompetency  (St;  '"Deceased  was  a,  car  cleaner  on 
Louis  Brick  Co.  v.  Kenyon,  57  111.  defendant's  elevated  railroad  yards, 
App.  640;  MeCharles  v.  Horn  Silver  and  was  killed  by  stepping  back- 
Mining  Co.,  10  Utah,  470,  37  Pac.  wards  from  a  car  at  night,  and  fall- 
733;  White  v.  Lewiston,  etc.  Ry.  ing  through  an  opening  in  the  struc- 
Co.,  94  App.  Div.  4,  87  N.  Y.  Supp.  ture  on  which  the  tracks  were  laid. 
901  (1904),  (conductor  of  street  It  was  shown  that  the  structure  was 
car  having  knowledge  of  the  incom-  new,  and  not  yet  finished;  that  de- 
petency  of  the  motorman,  by  reason  ceased  had  been  there  daily  for  three 
of  his  intemperance)  ;  Austin  v.  weeks  in  the  capacity  of  watchman 
Tanning  Co.,  96  App.  Div.  550.,  89  and  car  cleaner,  saw  carpenters  at 
N.  Y.  Supp.  137  (1904),  (knowl-  work  planking  the  structure,  and 
edge  by  deceased  of  incompetency,  knew  its  condition.  Held,  that  de- 
through  want  of  acquaintance  with  fendant   was   not   liable.      Andrews,. 
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unlawful  speed  of  trains,*^'  or  from  failure  to  maintain 
safeguards  required  by  law/*"  But  those  cases  in  which 
it  has  been  held,  regardless  of  these  hmitations,  that 
notice  of  defects  or  continuous  negligence  of  the  master 
was  a  bar  to  the  action,  as  matter  of  law,  are  overruled 
and  obsolete.*"  The  latest  and  best  authorities  hold  that 
the  liability  of  the  master  for  risks,  caused  by  his  negli- 
gence, which  did  not  exist  when  the  servant  accepted  the- 
employment,  depends  upon  the  "  question  of  fact  whether 
a  servant  who  works  on,  appreciating  the  risk,  assumes  it 
voluntarily  or  endures  it  because  he  feels  constrained 
to. ' '  *^^  If  he  voluntarily  continues  work,  with  full 
notice  of  the  risk,  he  assumes  it,*^^  but  not  so  if  he  acts, 
under  coercion.*^* 

§  210.  Effect  of  refusal  to  repair.  —  It  has  been  dis- 
tinctly held,  in  some  cases,  and  plainly  implied  in  others, 


C.  J.,  and  O'Brien,  J.,  dissenting 
(Kennedy  v.  Manhattan  E.  Co.,  145 
N.  Y.  288,  39  N.  E.  956).  For  other 
examples,  see  La  Pierre  v.  Chicago, 
etc.  R.  Co.,  99  Mich.  212,  58  N.  W. 
60;  McGlynn  v.  Brodie,  31  Cal.  376; 
Griffiths  V.  Gidlow,  3  Hurlst.  &  N. 
648  [servant  injured  by  a  defect  in 
machinery,  which  he  had  used 
voluntarily,  knowing  its  defects] ; 
Green,  etc.  R.  Co.  v.  Bresmer,  97  Pa. 
St.  103  [groom  kicked  by  mare 
which  he  knew  to  be  vicious] ) .  An 
employee  calking  pipe  in  a  trench 
for  water  works  who  is  of  mature 
years  and  of  ordinary  intelligence, 
and  who  knows  the  liability  of  such 
trenches  to  cave  in,  and  who,  a  few 
minutes  after  seeing  the  trench  in 
which  he  is  working  partially  cave 
in  a  few  feet  from  him,  again  goes  to 
work,  assumes  the  risk  (Showalter 
V.  Fairbanks,  88  Wis.  376,  60  N.  W. 
257;  Secord  v.  Chicago,  etc.  R.  Co., 
107  Mich.  540,  65  N.  W.  550  [defects 
in  coupling] ;  Texas,  etc.  R.  Co.  v. 
McKee,    9    Tex.    Civ.    App.    100,    29 


S.  W.  544).  The  rule  that  a  ser- 
vant is  deemed  to  assume  the  risks 
attendant  on  the  use  of  defective 
machinery  on  his  work  does  not  ex- 
tend to  a  careless  use  of  such  ma- 
chinery by  other  servants  of  the 
master  (Moran  v.  Harris,  63  Iowa, 
390). 

""  Bengtson  v.  Chicago,  etc.  R.  Co.,, 
47  Minn.  486,  50  N.  W.  531. 

*"  Victor  Coal  Co.  v.  Muir,  20 
Colo.  320,  38  Pac.  378  [mine]. 

*^  See  Hawley  v.  Northern  Cen- 
tral R.  Co.,  82  N.  Y.  370;  Kain  v. 
Smith,  89  Id.  375. 

*^Mahoney  v.  Dore,  155  Mass> 
513,  30  N.  E.  366;  McCampbell  v.. 
Cunard  Steamship  Co.,  69  Hun,  131, 
23  N.  Y.  Supp.  477. 

^  Coal  Co.  V.  Estievenard,  53  Ohio 
St.  43,  40  N.  E.  725;  Coal  Co.  v. 
Jones,  127  111.  379,  8  N.  E.  865;  Hol- 
loran  v.  Union  Iron  Co.,  133  Mo. 
470,  35  S.  W.  260. 

*"*  Wells  Co.  V.  Gortorski,  50  111.. 
445'.     See  §  211a,  post. 
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that,  no  matter  how  serious  may  be  the  defects  in  a  mas- 
ter's selection  of  materials  or  of  fellow  servants,  a  ser- 
vant who  remains  in  his  employment,  knowing  that  the 
master  does  not  intend  to  remedy  these  defects,  assumes 
the  risk  and  waives  all  right  of  action  against  the  master, 
in  case  of  injury  arising  therefrom.  Such  decisions  are 
founded  upon  the  assumption  that  a  master  can  change 
the  whole  rule  of  law  governing  the  relation  between  him- 
self and  his  servants,  by  a  mere  notice,  without  their 
assent.  It  must  be  conceded  that  this  cannot  be  done  in 
any  other  relation  of  life.  Whatever  contract  is  implied 
by  law  in  any  other  case  can  only  be  modified  by  mutual 
consent.  A  notice,  if  assented  to,  may  suffice  for  this 
purpose ;  but  a  bare  notice  has  no  such  effect."'  There 
is  no  foundation  for  a  different  rule  in  this  instance. 
Where  either  party  to  the  contract  of  service  desires  to 
ylter  the  contract  implied  by  law,  it  is  not  enough  for  him 
to  give  notice  of  that  desire  or  intention  to  the  other 
party.  The  legal  rights  of  the  parties  can  only  be  altered 
by  mutual  assent.  There  can  be  no  doubt  that  the  courts 
would  disregard  any  notice  served  by  an  employee  upon 
Lis  employer,  to  the  effect  that  he  should  look  to  the  em- 
ployer for  compensation  for  all  injuries  suffered  in  his 
service,  unless  the  employer  acted  in  such  a  manner  as 
to  give  the  employee  a  right  to  believe  that  he  accepted 
this  modification  of  their  legal  relations.  But  on  what 
principle  can  a  different  rule  be  applied,  where  the  notice 
proceeds  from  the  employer?  We  know  of  none ;  and  we 
are,  therefore,  satisfied  that  a  servant  is  not  bound  by  any 
mere  notice  given  by  his  master  of  an  intent  not  to  per- 

*"»  Carriers   of   goods   cannot   limit  Co.,  16  Wall.  318;  N.  J.  Steam  Nav. 

their  common-law  liability  for  losses,  Co.  v.  Merchants'  Bank,  6  How.  344 ; 

by  a  mere  notice;  this  is  established  Ayres  v.  Western  R.  Co.,  14  Blatchf. 

law  in  New  York   (Cole  v.  Goodwin,  9;   Bank  of  Ky.  v.  Adams  Exp.  Co., 

19  Wend.   251;    Camden  Co.  v.   Bel-  93    U.    S.    174);    and    in    nearly   or 

knap,  21  Id.  354;   Blossom  v.  Dodd,  quite   all   of  the   State   courts.     See 

43  N.  Y.  264;   Eawson  v.  Penn.  R.  Lawson  Contr.  Carr.,  33-55,   1  Add. 

Co.,    48    Id.    212);     in    the    United  Contr.     (Am.    ed.),    1883,    pp.    766, 

States  courts   {Railroad  Co.  v.  Mfg.  768,  541,  note,  citing  numerous  oases. 
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form  Ms  ordinary  legal  duties.  The  master  must  require 
an  assent  or  must  dismiss  the  servant,  if  lie  expects  to 
avoid  the  usual  responsibilities  of  a  master.  In  view  of 
tlie  obvious  superiority  of  the  master's  position,  which, 
in  the  United  States,  is  constantly  increasing,  it  should 
not  be  presumed  that  the  servant  assents  to  any  such 
notice,  by  acts  which,  in  more  equal  relations  of  life,  might 
fairly  be  deemed  to  amount  to  a  tacit  assent.  We  cer- 
tainly think  that  all  reasonable  presumptions  should  be 
against  construing  the  servant's  silence  into  such  an  as- 
sent. We  fully  admit  that  many  decisions  or  dicta  are 
adverse  to  these  views ;  *^®  but  they  have  been  practically 
overruled  in  Great  Britain,  in  our  Federal  courts,  and 
even  in  Massachusetts ;  *"  much  more  in  other  States.*^' 

§  211.  True  rule  as  to  effect  of  servant's  knowledge.  — 

The  true  rule,  as  nearly  as  it  can  be  stated,  is  that  a  ser- 
vant can  recover  for  an  injury  suffered  from  defects  due 
to  the  master's  fault,  of  which  he  had  notice,  if,  under  all 
the  circumstances,  a  servant  of  ordinary  prudence,  acting 
with  such  prudence,  would,  under  similar  conditions,  have 
been  justified  in  continuing  the  same  work  under  the  same 
risk ;  **'  but  not  otherwise.     All  the  circumstances  must 

^  See  Leary  v.  Boston,  etc.  R.  Co.,  Co.,  24  Hun,  48 ;  Poirier  v.  Carroll, 

139   Mass.    5S0;    East   Tenessee,   etc.  35  La.  Ann.  699;  Kain  v.  Smith,  89 

E.  Co.  V.  DuflSeld,  12  Lea,  63;   Gal-  N.  Y.  37^;  Patterson  v.  Pittsburgh, 

veston,    etc.    E.    Co.    v.    Drew,    59  etc.    E.    Co.,    76    Pa.    St.    389.      See 

Tex.  10.  §  214a,  note  523. 

"'See    eases    cited   under    §    20Oa  ''^Patterson  v.   Pittsburg,  etc.   E. 

and  §  215,  post.  Co.,     76    Pa.    St.     389;     Clarke    v. 

^»«  Francis  v.  Kansas  City  E.  Co.,  Holmes,  7  Hurlst.  &  N.  937,  945; 
127  Mo.  658,  28  S.  W.  842,  aflf'd.  Hough  v.  Texas,  etc.  E.  Co.,  lOO 
30  S.  W.  129;  where  servants  com-  U.  S.  213;  Greene  v.  Minneapolis, 
plained,  and  were  "told  to  go  on;  etc.  E.  Co.,  31  Minn.  248;  Dwyer  v. 
they  would  have  to  get  along  the  St.  Louis,  etc.  E.  Co.,  52  Fed.  87. 
test  they  could;  "  and  see  Hough  v.  It  is  generally  a  question  for  the 
Texas,  etc.  E.  Co.,  lOOU.  S.  213, 225;  jury  whether  the  surrounding  cir- 
Dale  V.  St.  Louis,  etc.  E.  Co.,  63  Mo.  cumstances  made  it  contributory 
455  •  Hawley  v.  Northern  Central  E.  negligence  for  the  servant  to  con- 
Co.  82  N.  Y.  370,  afif'g  s.  c,  17  Hun,  tinue  using  the  appliance  (Hamilton 
115;  McMahon  v.  Port  Henry  Ore  v.  Eieh  Hill  Coal  Co.,  108  Mo.  364, 
FLAW  OF  Neg.    Vol..  I  —  38] 
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be  taken  into  account,  and  not  merely  the  isolated  fact  of 
risk.  Thus,  to  take  a  strong  case,  an  engineer,  who 
should  discover,  for  the  first  time,  while  midway  between 
two  stations,  that  his  engine  was  dangerously  defective, 
would  unquestionably  be  justified  in  continuing  to  run  it 
to  the  next  station.*""  To  take  a  weaker  case,  he  would 
still  be  justified  in  running  it  beyond  that  station,  if  no 
other  engine  could  be  obtained  there,  unless  the  danger 
of  explosion  were  imminent.  But  can  we  stop  there? 
"Would  not  an  engineer,  having  a  train  full  of  passengers, 
bound  for  a  station  one  hundred  miles  distant,  be  entitled 
and  indeed  almost  bound  to  take  the  train  through  with 
an  engine  which,  though  defective,  is  probably  manage- 
able with  unusual  care,  and  which  is  the  only  engine  ob- 
tainable by  which  the  train  can  be  taken  through  on 
schedule  time?  "^     Is  there  any  doubt  that  the  most  pru- 

18  S.  W.  977);   s.  p.,  Murtaugh  v.  438, 30  S.  W.  758.  "  Whether  or  not  an 

N.  Y.  Central  R.  Co.,  49  Hun,  456,  engineer    under    such    circumstances 

3  N.  Y.  Supp.  483.  should  abandon  his  journey  and  re- 

*"Ford  V.   Fitehburg  R.   Co.,    110  port    the    condition    of    matters    to 

Mass.  240.    Where  no  opportunity  is  headquarters     for     instruction,      or 

afforded    to    make    complaint    [Mis-  should  make  such  temporary  repairs 

souri,  etc.   Ry.   Co.  v.   Williams,   28  as  were  possible  and  proceed  for  the 

Tex.  App.  615,  68  S.  W.  805  (1902)  ;  short  remainder  of  his  run,  was  for 

but  see  Texas,  etc.  Ry.  Co.  v.  Bingle,  the  engineer   in  the  exercise   of  his 

91  Tex.  287,  42  S.  W.  971    (1897);  best  judgment  to  determine;  and  he 

Louisville,  etc.  Ry.  Co.  v.  Kelly,  63  does     not     necessarily     assume     the 

Fed.  407,   11   C.  C.  A.  260   (1894);  risks  of  the  journey  because  he  erred 

Mason,  etc.  Ry.  Co.  v.  Yockey,   103  in  judgment.     It  is  not  every  defect 

Fed.  265,  43  C.  C.  A.  228    (1901);  in  his  engine  discovered  by  the  en- 

Hinion  v.   New  York,  etc.   Ry.   Co.,  gineer    that    would    justify    him    in 

79  Fed.  903,  25  C.  C.  A.  223  (1898);  stalling   his   train    and   waiting   for 

Irvine  v.  Flint,  etc.  Ry.  Co.,  89  Mich,  repairs    from    distant    headquarters, 

416,  50  N.  W.  lOiOS   (1891);  Francis  and  whether  any  particular  case  re- 

V.  Kansas,  etc.  Ry.  Co.,  127  Mo.  658,  quired  such  action  must  necessarily- 

28  S.  W.  842,  aS'd  in  127  Mo.  678,  be  left  to  the  good  judgment  of  the 

30    S.    W.    129     (1895).     Compare  engineer,  both  on  general  principles 

Crane  v.  Chicago,  etc.  Ry.  Co.,  123  governing  the  duty  of  an  employee  to 

la.   81,   99  N.   W.   169   (1904).     Or  his  master   and  the   special   rule  of 

repairs   (McCabe  v.  Mont.  Cent.  Ry.  the  defendant  company  given  in  evi- 

Co.,     30    Mont.     323,    76    Pae.     701  dence  at  the  trial.     Whether  the  en- 

(1904).  gineer  in  this  case  was  required  tO' 

'"Fordyce    v.    Edwards,    60    Ark.  do    one    thing   or   the   other   was,    I 
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dent  engineer  would  do  so  ?  But  that  whicli  is  true  of  an 
engineer,  under  such  circumstances,  is  equally  true  of  all 
classes  of  servants  under  other  circumstances,  similar  in 
principle.  If  every  man  should  cease  from  work  upon  the 
Instant  of  discovering  that  his  safety  was  imperiled  by 
the  negligence  of  some  other  person,  the  business  world 
would  come  to  a  stand.  If  every  servant  on  a  railroad 
or  in  a  factory  should  refuse  to  work  by  the  side  of  a 
negligent  fellow  servant  or  with  defective  materials,  im- 
mediately upon  becoming  aware  of  the  fact  such  enter- 
prises could  never  be  carried  on.  Obviously,  a  reason- 
able time  must  be  given  for  removal  of  the  defect;  and 
meantime,  the  business  must  be  carried  on  with  no  preju- 
dice to  the  servant's  rights,^'^  unless  the  risk  is  so  great 
that  no  one,  acting  with  ordinary  prudence,  would  go  on 
under  the  circumstances. 

§  211a.  Special  risks  incurred  under  coercion.  —  As 

already  stated,  it  is  now  held  by  the  most  conservative 
authorities,  that  a  servant  is  not  deprived  of  his  right  to 
recover  for  defects  caused  by  his  master's  negligence, 
arising  or  first  coming  to  the  servant's  notice,  after  he 
has  entered  into  service,  unless  he  assumes  the  risk  of 
his  own  free  and  unconstrained  will.*^^  If,  therefore,  he 
continues  to  incur  the  risk  of  such  defects,  under  any 
kind  of  necessity,*'*  or  coercion,  he  does  not  voluntarily 

think,  for  the  jury  to  say    (Koreis  tion  was  adopted,  in  eflfect,  in  cases 

V.    Minneapolis,    etc.    Ry.    Co.,     lOS  of  injury  from  the  known  incompe- 

Minn.  499,  122  N.  W.  662,  25  L.  R.  tency  of  a  co-servant  (Northern  Pac. 

A.    (N.   S.)    339    and   note    (1909);  Pac.    R.    Co.    v.    Mares,    123    U.    S. 

Fordyce   v.    Edwards,    60    Ark.    938,  710;  Francis  v.  Kansas  City,  etc.  R. 

30  S.  W.  758.     See,  also,  Irvine  v.  Co.,  127  Mo.  658,  28  S.  W.  842,  aff'd, 

Flint,  etc.  Ey.  Co.,  89  Mich.  416,  50  30  S.  W.  129)  ;  or  known  defects  in 

N.  W.  lOOS  (1891);  Pierson  v.  New  instrumentalities    of   work    (Hamil- 

York,  etc.  Ry.  Co.,  53  App.  Div.  363,  ton  v.  Rich  Hill  Coal  Co.,   108  Mo. 

63     N.     Y.     Supp.     1039      (1900);  364,  18  S.  W.  977;  O'Mellia  v.  Kan- 

O'Rourke    v.    Union,    etc.    Ey.    Co.,  sas  City,  etc.  R.  Co.,  115  Mo.  206,21 

22    Fed.     191     (1880),    remarks    of  8.  W.  .503). 
Brewer,  J.).  ™§  209a,  ante. 

^  The  entire  doctrine  of  this  sec-        *°*  Such    as    there    being    no    safe 
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assume  the  risk,  and  is  not,  necessarily,  debarred  from 
recovery  thereby."'  Whether  reasonable  fear  or  threat 
of  dismissal  constitute  such  coercion  is  a  question  upon 
which  the  authorities  are  not  entirely  agreed.  The^ 
greater  number  of  adjudications  undoubtedly  are  to  the 
effect  that  they  do  not  constitute  such  coercion  as  will 
excuse  the  servant  for  continuance  in  the  service  so  as  to 
deprive  such  action  on  his  part  of  its  voluntary  char- 
acter."°    On  principle,  however,  we  concur  with  the  Vir- 


means  of  access  to  the  place  of  work 
(Fitzgerald  v.  Conn.  Paper  Co.,  155 
Mass.  155,  29  N.  E.  464). 

"''Mahoney  V.  Dore,  155  Mass.  513, 
30  N.  E.  366;  Thrussell  v.  Handj'- 
side,  20  Q.  B.  Div.  359;  Yarmouth 
V.  France,  19  Id.  647;  see  Smith  v. 
Baker  (Ho.  Lords),  1891,  App.  Caa. 
325;  Fitzgerald  v.  Conn.  Paper  Co., 
155  Mass.   155,  29  N.  E.  464. 

""  Fear  of  being  discharged  will  not 
relieve  the  servant  from  the  assump- 
tion of  the  risks  known  to  him  or 
such  as  are  obvious  (Wormell  v. 
Maine  Cent.  Ry.  Co.,  79  Me.  397,  10 
Atl.  49,  1  Am.  St.  Rep.  321;  Leary 
V.  Boston,  etc.  Rj.  Co.,  139  Mass. 
580,  2  N.  E.  115,  52  Am.  Rep.  733; 
Sweeney  v.  Berlin,  etc.  Co.,  101  N.  Y. 
620,  54  Am.  Rep.  722;  Brown  v. 
Oregon  Lbr.  Co.,  24  Ore.  315,  33  Pac. 
557  (1893);  Worlds  v.  Georgia  Ry. 
Co.,  99  Ga.  283,  5  Am.  &  Eng.  Ry. 
Cas.  (N.  S.)  514,  25  S.  E.  646 
(1896)  ;  Robertson  v.  Chicago,  etc. 
Ry.  Co.,  46  Ind.  486,  45  N.  E.  655,  6 
Am.  &  Eng.  Ry.  Cas.  (N.  S.)  611 
(1896).  "The  plaintiff,  on  his  own 
evidence,  appreciated  the  danger  more 
than  any  one  else.  He  perfectly  un- 
derstood what  was  likely  to  happen. 
That  liklihood  did  not  depend  upon 
the  doing  of  some  negligent  act  by 
people  in  another  branch  of  the  em- 
ployment. *  *  *  He  complained, 
and  was  notified  he  could  go  if  he 


would  not  face  the  chance.  He  stayed 
and  took  the  risk.  *  *  *  He  did  so 
none  the  less  that  the  fear  of  losing 
his  place  was  one  of  his  motives " 
(Lamson  v.  Am.  Axe,  etc.  Co.,  177 
Mass.  144,  58  N.  E.  585  (1900).  But 
compare  Eriekson  v.  Milwaukee,  etc. 
Ry.  Co.,  83  Mich.  281,  47  N.  W. 
237 ;  Jones  v.  Lakeshore,  etc.  Ry.  Co., 
49  Mich.  473,  14  N.  W.  551;  Orr  v. 
Southern  Bell  Tel.  Co.,  130  N.  C.  627, 
41  S.  E.  880  (1902).  "Whether  he 
directly  consented  to  the  risk  or  was 
constrained  in  some  manner,  such  as 
a  fear  of  losing  employment,  is  ti 
question  for  the  jury"  (Rigsby  v. 
Oil  Well  Supply  Co.,  115  Mo.  App. 
322,  91  S.  W.  467  (1906).  "It  is 
held  in  many  cases  where  the  servant 
knowingly  incurs  the  risk  of  defective 
machinery,  still,  if  not  so  defective 
as  to  threaten  immediate  injury  it 
is  for  the  jury  to  determine  whether 
there   was   negligence   on   his   part " 

( Stevens  v.  Hannibal,  etc.  Ry.  Co., 
96  Mo.  207,  9  S.  W.  589,  9  Am.  St. 
Fep.  336).  "If  a,  danger  is  not  so 
absolute  or  imminent  that  injury 
must  almost  necessarily  result  from 
obedience  to  an  order,  and  the  ser- 
vant obeys  the  order  and  is  in- 
jured, the  master  will  not  after- 
wards be  allowed  to  defend  him- 
self on  the  ground  that  the  servant 
ought  not  to  have  obeyed  the  order  " 

(I   Labatt  on  Master   and  Servant, 
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ginia  court  in  condemning  such  decisions  as  founded  on 
"  a  cruel  and  inhuman  doctrine."*"  In  some  jurisdic- 
tions it  has  been  held  that  such  threats  or  reasonable 
apprehension  of  discharge  may  be  given  in  evidence  and 
considered  by  the  jury  in  determining  the  question 
whether  the  acceptance  of  the  risk  was  voluntary  unless 
the  danger,  was  so  great  that  no  person  of  reasonable 
prudence  would  have  encountered  it,  notwithstanding 
such  threat  or  prospect  of  dismissal.*"*  In  some  States 
railway  companiees  are  prohibited  by  the  constitution 
or  statute  from  setting  up  the  defence  of  assumed  risk.*"*'^ 

§  212.  Test  of  servant's  prudence.  —  The  test  of  pru- 
dence, in  these  cases,  in  analogy  to  that  applied  in  ordi- 


§  439).  See  also  Brazil  Block  Coal 
Co.  V.  Hoodlet,  129  Ind.  327,  27  N.  E. 
741 ;  Mason  v.  Richmond,  etc.  Ey. 
Co.,  ill  N.  C.  482,  16  S.  E.  698,  18 
L.  R.  A.  845,  32  Am.  St.  Rep.  814. 
"  When  the  plaintiff  complained  of 
the  absence  of  a  fixed  post  and  of  the 
use  of  the  devices  furnished  by  ap- 
pellants in  lieu  thereof,  he  was  told 
by  Sturgis  that  others  worked  with 
the  appliances  furnished  and  that  if 
he  did  not  want  to  do  so  he  couMi 
quit "  ( Jewell  v.  Kansas  City  Bolt, 
etc.  Co.,  231  Mo.  176,  132  S.  W.  703 
(1910);  held,  that  the  plaintiff  did 
not  voluntarily  assume  the  peril 
caused  by  the  absence  of  the  post 
and  that  the  case  should  have  been 
submitted  to  the  jury  on  the  ques- 
tion of  contributory  negligence.  See 
§  223a  and  notes,  post. 

^"  Richmond,  etc.  Ry.  Co.  v.  Nor- 
ment,  84  Va.  167,  4  S.  E.  211. 

"'  East  Tennessee,  etc.  Ry.  Co.  v. 
Duffield,  12  Lea,  63,  47  Am.  Rep.  319. 

<»%  Bodie  V.  Charleston,  etc.  Ry. 
Co.,  61  S.  C.  468,  39  S.  E.  715;  Nor- 
folk, etc.  Ry.  Co.  v.  Cheatwoof,  103 
Va.  356,  49  S.  E.  489  (1904)  ;  Bryoe 
V.  Burlington,  etc.  Ry.  Co.,  119  Iowa, 


275,  93  N.  W.  275,  128  Iowa,  483, 
104  N.  W.  483  (1905);  Texas  Mex. 
Ry.  Co.  V.  Trijerina,  51  Tex.  App.  100, 
111  S.  W.  239  (1906) ;  El  Paso,  etc. 
Ry.  Co.  V.  Alexander,  117  S.  W.  Tex. 
App.)  927.  The  statute  of  New  York 
as  amended  by  Laws  of  1910,  p.  352, 
declares  that  necessary  risks  are 
those  "  inherent  in  the  nature  of  the 
business  which  remain  after  the  em- 
ployer has  exercised  due  care  in  pro- 
viding for  the  safety  of  employees 
and  complied  with  the  laws  affecting 
or  regulating  such  business  or  occupa- 
tion for  the  greater  safety  of  such 
employees."  And  that  other  risks 
are  not  assumed  unless  the  employee 
fails  within  a  reasonable  time  to  give 
notice  thereof,  providing  the  defect 
was  not  actually  known  to  the  em- 
ployer or  superior  servant  or  could 
have  been  discovered  by  the  employer 
"  by  reasonable  and  proper  care,  tests 
or  inspection."  See  Ward  v.  Man- 
hattan, 95  N.  Y.  App.  Div.  437,  88 
N.  Y.  Supp.  795;  Hurley  v.  Olcott, 
134  N.  Y.  App.  Div.  631,  119  N.  Y. 
Supp.  430,  aff'd,  198  N.  Y.  132.  The 
defence  is  entirely  abolished  in  Cali- 
fornia by  Act  of  1911. 
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iiary  cases  of  contributory  fault,  is  that  which  a  prudent 
servant,  of  the  same  class,*'"  using  such  prudence  and 
judgment  as  such  persons  usually  possess,^"'',  but  no 
jQQj,p  601  jjjjgj^t  reasonably  be  expected  to  apply  to  the 
particular  case.^°^  A  conductor  should  be  required  to 
exercise  the  care  and  judgment  of  an  ordinarily  prudent 
conductor;  an  engineer,  that  of  an  ordinarily  prudent 
engineer;  a  skilled  mechanic,  that  of  an  ordinarily  pru- 
dent mechanic  of  the  same  class ;  but  from  a  brakeman  or 
common  laborer,  only  that  which  can  fairly  be  expected 
from  a  brakeman  or  a  laborer.'^"^  This  has  been  too  often 
overlooked ;  but  it  is  well  settled  in  other  branches  of  the 
law  of  contributory  negligence ;  and  the  later  cases  apply 
this  test  here. 

§  213.  Excusable  omissions  of  usual  care.  —  A  servant 
is  not  debarred  from  recovery,  as  matter  of  law,  by  his 
omission  to  exercise,  under  peculiar  circumstances,  the 
same  kind  or  degree  of  care  which  he  should  exercise 
under  ordinary  circumstances.^"*  Thus,  in  an  emergency, 
to  avoid  a  greater  peril,  either  to  himself  or  to  others  to 
whom  he  owes  any  duty,  he  may,  with  full  knowledge  of 
the  peril  incurred,  go  into  a  dangerous  place,°°^  use  a 

™  The    test    is    whether    an   ordi-  ordinary    care    and    prudence    under 

narily  prudent  person  of  his  age  and  the   same   or   similar  circumstances, 

experience,  under  like  circumstances,  it  was  error  to  substitute  the  words 

would   have   appreciated   the   danger  "  under      ordinary      circumstances " 

(Craven  v.   Smith,   89  Wis.   119,   61  (Overman   Wheel   Co.   v.   Griffin,   67 

N.  W.  317;  Colorado  Midland  E.  Co.  Fed.  659,  14  C.C.  A.  609). 

V.  O'Brien,  16  Colo.  219,  27  Pae.  701.  ™McGovern    v.    Central    Vermont 

See    Fox   v.    Glastonbury,    29    Conn.  R.  Co.,  123  N.  Y.  280,  25  N.  E.  373; 

204;  Hassenyer  v.  Michigan  Central  Gill  v.  Homrighausen,  79  Wis.  634, 

E.  Co.,  48  Mich.  205).  48  N.  W.  862. 

™°§  211,  ante;  National  Syrup  Co.  ="  Texas,  etc.  R.  Co.  v.  Overheiser, 

V.  Carlson,  42  111.  App.  178.  76  Tex.  437,  13  S.  W.  468  [stepping 

'"Brick   V.    Bosworth,    162    Mass.  between  moving  cars]. 

334,  39  N.  E.  36.  ='«' Johnson  v.  Steam  Gauge  Co.,  72 

•^Where    an    instruction   was    re-  Hun,  535,  25  N.  Y.  Supp.  689'  [escap- 

quested  that  deceased  was  bound  to  ing   from   fire    by   defective   fire   es- 

exercise  the  same  care  and  diligence  cape].     Where   an  engineer   fails  to 

as  would  have  been  used  by  men  of  go  on  a  siding  in  order  to  permit  a 
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dangerous  appliance,"^""'  undertake  a  dangerous  task  '^'"  or 
make  a  dangerous  leap.'^"'  The  mere  technical  fact  of  the 
servant's  knowledge  of  a  defect  is  not  sufficient  to  exon- 
erate the  master,  if,  for  any  reason  arising  from  the 
exigency  of  the  service,  the  servant  forgets  it,  and  is  not 
in  fault  in  forgetting  it,  at  the  precise  time  when  he 
suffers  thereby.^""  In  analogy  to  the  principles  already 
stated  under  the  head  of  contributory  negligence,^^"  the 
servant's  rights  are  not  prejudiced  by  his  excusable  for- 
getfulness  of  or  failure  to  observe  a  defect  or  danger, 
under  the  influence  of  sudden  alarm  "^  or  of  an  urgent 
necessity  for  speed,"^  or  if  his  duties  are  such  as  neces- 


train  about  due  to  pass,  and  a  brake- 
man,  in  imminent  danger  of  a  col- 
lision, goes  forward  on  top  of  the 
cars  to  warn  him  to  stop,  and  is  in- 
jured, the  company  is  liable  (Sim- 
mons V.  East  Tennessee,  etc.  R.  Co., 
92  Ga.  658,  18  S.  E.  999).  So  where 
he  takes  great  risks  to  save  a  train 
(Omaha,  etc.  E.  Co.  v.  Krayenbuhl, 
48  Neb.  553,  67  N.  W.  447). 

™°  A  brakeman  acting  under  or- 
ders, who  attempted  to  couple  cars 
with  defective  tool,  knowing  that  a 
passenger  train  was  soon  due,  and 
that-  unless  the  coupling  was  made 
there  would  be  danger  of  collision 
may  recover  for  injuries  caused 
thereby  (Strong  v.  Iowa  Cent.  E. 
Co.,  94  la.  380,  62  N.  W.  799). 

'"Pennsylvania  Co.  v.  McCaffrey, 
139  Ind.  430,  38  N.  E.  67  [trying  to 
leave  train] ;  Schroeder  v.  Chicago, 
etc.  E.  Co.,  lOS  Mo.  322,  18  S.  W. 
1094  [getting  out  of  way  of  train  to 
protect  passengers] ;  Fox  v.  Chi- 
cago, etc.  R.  Co.,  86  la.  368,  53  N.  V7. 
259  [endeavoring  to  catch  a  fast 
moving  freight  car,  under  orders  of 
conductor,    and    in    an    emergency]. 

=™  Louisville,  etc.  E.  Co.  v.  Eains 
( Ky. ) ,  23  S.  W.  505  [jumping  from 
a  train  to  avoid  a  collision] ;   s.  p., 


Haney  v.  Pittsburgh  R.  Co.,  38 
W.  Va.  570,  18  S.  E.  748. 

™' Wallace  v.  Cent.,  etc.  Ry.  Co., 
18  N.  Y.  Supp.  280;  Port  Royal,  etc. 
Ry.  Co.  V.  Davis,  95  Ga.  292,  22 
S.  E.  833  (1895);  Allen  v.  Wiscon- 
sin, etc.  Ey.  Co.,  107  Min.  5.,  119 
N.  W.  423  ( 1909)  ;  Brett  v.  Frank, 
153  Cal.  263,  1051  (190«)  ;  Cooper- 
age Co.  V.  Headrick,  159  Fed.  680i, 
83  C.   C.  A.  548    (1908). 

"°  See  §  89',  amte. 

°"  Eima  v.  Eossie  Iron  Works,  120 
N.  Y.  433,  24  N.  E.  940';  Haas  v. 
Chicago,  etc.  E.  Co.,  90  la.  259,  57 
N.  W.  894  [fireman  not  jumping  off', 
in  view  of  collision] ;  s.  p.,  Spauld- 
ing  v.  Flynt  Granite  Co.,  159'  Mass. 
587,  34  N.  E.  1134;  Hudson  v.  East 
Tennessee,  etc.  E.  Co.,  93  Ga.  816, 
21  S.  E.  126  [attention  distracted 
by  noise] ;  San  Antonio,  etc.  R.  Co. 
V.  McDonald  [Tex.  Cov.  App.],  31 
S.  W.  72.  In  Columbus,  etc.  R.  Co. 
V.  Bradford,  86  Ala.  574,  6  So.  90, 
the  excuse  for  forgetfulness  was  held 
insufficient. 

"'^  His  duty  having  compelled  ser- 
vant to  act  at  once  without  oppor- 
tunity for  inspection,  the  question 
of  contributory  neeliffence  is  for  the 
7urv  (Dooner  v.  Delaware,  etc.  Canal 
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sarily  to  absorb  his  whole  attention,  leaving  him  no  rea- 
sonable opportunity  to  look  for  defects,"'^  or  if  the  light 

Co.,    164  Pa.   St.    17,   30   Atl.   269);  obeying  in  a  negligent  manner  (Grif- 

s.   P.,   Irvine   v.    Flint,   etc.   R.    Co.,  fin  v.  Glen  Mfg.  Co.,  67  N.  H.  287, 

89  Mich.  416,  50'  N.  W.  1008).     Ser-  30  Atl.  344). 

vant  obliged  to  work  quickly,  ex-  ™  Xorthern  Pac.  E.  Co.  v.  Everett, 
cusable  (Carter  v.  Oliver  Oil  Co.,  34  152  U.  S.  107,  14  S.  Ct.  474;  Wal- 
S.  C.  211,  13  S.  E.  419).  Plaintiff,  lace  v.  Cent.  Vt.  R.  Co.,  138  N.  Y. 
a  brakeman,  while  making  a  trip  on  302.  In  Plank  v.  N.  Y.  Central,  etc. 
a  cold,  stormy  night,  discovered  that  E.  Co.,  60  N.  Y.  607,  where  a  brake- 
a  step  was  missing  from  a  car,  be-  man  was  killed  while  attempting  to 
tween  his  post  and  the  caboose,  and  couple  cars,  in  the  night,  while  snow 
notified  the  conductor,  who  promised  was  on  the  ground,  by  stepping  into 
to  drop  the  ear  at  a  certain  point,  a  sluice-way  which  -had  existed  for 
Before  reaching  that  point  the  train  years,  and  of  which  he  knew,  a  non- 
stopped  at  a  station,  and  plaintiff  suit  was  held  error,  because  the  act 
went  back  to  the  caboose,  as  was  the  in  which  he  was  engaged  necessarily 
custom,  to  eat  and  warm  himself,  required  his  whole  attention  and 
The  train  suddenly  started,  and  thought.  To  similar  effect,  Green- 
plaintiff  hastily  ran  out  over  the  leaf  v.  111.  Central  R.  Co.,  29  la. 
cars,  to  resume  his  post,  and,  for-  47;  Snow  v.  Housatonie  R.  Co.,  8 
getting  about  the  missing  step,  fell  Allen,  441;  Hannah  v.  Connecticut 
and  was  injured.  Held,  that  the  River  R.  Co.,  154  Mass.  529,  28  N.  E. 
question  of  contributory  negligence  682;  Bluedorn  v.  Missouri  Pac.  R. 
should  have  been  submitted  to  the  Co.,  121  Mo.  258,  24  S.  W.  57 
jury  (Kane  v.  Northern  Cent.  R.  Co.,  [switchman,  failing  to  see  coming 
128  U.  S.  91,  9  S.  Ct.  16).  Where  train];  Tobey  v.  Burlington,  etc.  R. 
a,  laborer  while  working  under  the  Co.,  94  la,  256,  62  N.  W.  761  [sim- 
eye  and  voice  of  his  employer,  who  ilar  case] ;  Fiero  v.  N.  Y.  Cent.,  etc. 
was  urging  speed,  and  saying  "  all  R.  Co.,  71  Hun,  213,  24  N.  Y:  Supp. 
right,"  did  not  think  at  the  moment,  805  [conductor  busy  collecting  tick- 
owing  to  this  urgency,  of  a  danger  ets] ;  Fitzgerald  v.  New  York,  etc. 
of  which  he  had  some  previous  Ry.  Co.,  37  App.  Div.  127,  55  N.  Y. 
knowledge,  and  in  consequence  was  Supp.  1124  (1899),  [low  bridge]; 
injured;  held,  that  he  was  not  de-  Benthin  v.  New  York,  etc.  Ry.  Co., 
prived  of  his  remedy  (Lee  v.  Wool-  24  App.  Div.  303,  48  N.  Y.  Supp. 
sey,  109  Pa.  St.  124,  42  Leg.  Int.  503  (1897),  [telegraph  pole] ;  Brown 
375).  Brennan  v.  Front  St.  R.  Co.,  v.  N.  Y.,  etc.  Ry.  Co.,  42  App.  Div. 
8  Wash.  St.  363,  36  Pac.  272,  per-  548,  59  N.  Y.  Supp.  672  (1899), 
haps  contra,  is  a  very  harsh  and  op-  [mail  crane].  See  McGovern  v. 
pressive  decision.  A  command  given  Standard  Oil  Co.,  11  App.  Div.  588, 
by  the  master  in  a  loud  and  harsh  42  N.  Y.  Supp.  595  (1896;  Young 
voice  to  the  engineer  in  charge  of  a  v.  Syracuse,  etc.  Ry.  Co.,  45  App. 
derrick  to  "Hoist  her!  There  is  a  Div.  296,  61  N.  Y.  Supp.  202  (1899). 
team  waiting  " —  is  not  negligence  See,  also,  West  v.  Southern  Pac.  Co., 
entitling  an  employee  to  recover  for  29  C.  C.  A.  219,. 85  Fed.  392  (1898). 
injuries     caused     by     the     engineer 
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is  imperfect."*  Oatlis  and  violent  language  in  giving 
orders  have  been  held  insufficient  excuse  for  errors  of 
judgment  on  the  part  of  a  frightened  servant."'* 

§  214.  Notice  of  defect,  without  notice  of  danger,  im- 
material. —  The  right  of  a  servant  to  recover  on  account 
of  the  master's  negligence  is  not  affected  by  notice  of  any 
defects  other  than  such  as  the  servant  foresaw,  or,  in  the 
exercise  of  ordinary  prudence,  ought  to  have  foreseen, 
might  endanger  his  safety."^  If  a  servant  of  ordinary 
prudence  would  have  believed  that  he  could  not,  in  the 
i-egular  discharge  of  his  duties,  be  injured  by  the  defect, 
the  servant  may  properly  disregard  it,  without  losing  the 
right  to  complain  if,  while  pursuing  his  ordinary  course, 
under  such  belief,  he  suffers  from  such  defect."^     And  so,, 

"'Bluedom   v.    Missouri    Pac.    R.  v.    Smith,    89   Wis.    119,    61    N.   W. 

Co,,  121  Mo.  258,  24  S.  W.  57   [coon-  317). 

fused  by  electric  lights] ;   McLarney        '"  Eussell   v.   Minneapolis,   etc.   R. 

V.  Long  Island  R.  Co.,  11  N.  Y.  Misc.  Co.,    32    Minn.    230,    20   N.    W.    147 

64,  31  N.  Y.  Supp.  862  [lantern  just  [brakeman  crushed  while  coupling] ; 

gone  out].  Cook   v.    St.    Paul,   etc.    R.    Co.,    34 

"=  Coyne  v.  Union  Pac.  R.  Co.,  133  Minn.   45,   24  N.   W.   311;    Snow  v. 

U.  S.  370,  10  S.  Ct.  382.  Housatonic    R.    Co.,    8    Allen,     441; 

™  Dale  V.  St.  Louis,  etc.  R.  Co.,  63  Britton    v.    Great    Western    Cotton 

Mo.   455,   approving  the   doctrine   of  Co.,  L.  R.   7   Ex.   130,   reaflftnned   in 

the  text;  Mehan  v.  Syracuse,  etc.  R.  Ford  v.   Fitchburg,  etc.  R.   Co.,   110 

Co.,     73     N.     Y.     585;     Worden    v.  Mass.  240;   Lawless  v.   Conn.  River 

Humeston,   etc.   R.   Co.,   76   la.   310,  R.  Co.,  136  Mass.  1  [low  draw-bar  on 

41  N.  W.  26;   Sullivan  v.  Hannibal,  locomotive];  Thorpe  v.  Missouri  Pac. 

etc.   R.   Co.,    107   Mo.   66,   17   S.   W.  R.  Co.,  89  Mo.  650,  2  S.  W.  3.     The 

748 ;  Wuotilla  v.  Duluth  Lumber  Co.,  fact  that  a  servant  knows  of  a  de- 

37  Minn.   153,  33  N.  W.  551;   New-  feet  in  machinery,   likely  to  injure 

hart    V.    St.    Paul    City    R.    Co.,    51  him,  is  not  necessarily  conclusive  of 

Minn.   42,   52  N.   W.   983;   Missouri  want  of  due  care  on  his  part.     It  is 

Pac.    R.    Co.   V.   Lehmberg,    75    Tex.  for  the  jury  to  say  whether  the  de- 

61     12   S.   W.   838;    Sanborn  v.   Ma-  feet  was  such  that  none  but  a  reck- 

dera  Flume  Co.,  70  Cal.  261,  11  Pac.  less  person,   utterly   careless   of  his 

710-    Lee  v.   Southern  Pac.   R.   Co.,  safety,  would  have  used  the  machine 

101  Cal.  118,  35  Pac.  572;  Bjorman  (Hough  v.   Texas,  etc.    R.   Co.,    100 

V.  Ft.  Bragg  Redwood  Co.,  104  Cal.  U.  S.  213,  225).     In  Kain  v.  Smith, 

626      38     Pac.     451-      The    test    is  89  N.  Y.   375,   a  carpenter   sued  to 

whether  the   servant  ought  to  have  recover   for   injuries   received   while 

comprehended    the    danger     (Craven  loading  car  wheels,  under  the  direc- 
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if  the  danger  is  one  which  a  servant  of  ordinary  prudence 
would  beheve  could  be  entirely  avoided  by  the  use  of  cer- 
tain additional  precautions,  the  servant  would  not,  by 
continuing  his  service,  lose  his  right  to  recover  for  dam- 
ages suffered  by  him,  while  using  such  precautions."' 
But,  on  the  other  hand,  it  is  clearly  the  duty  of  a  servant, 
in  such  a  case,  to  use  all  those  additional  precautions 
which  ordinary  prudence,  in  view  of  the  risk,  would 
dictate ; ""  and  the  burden  of  proof  would  justly  be  laid 
upon  him  to  prove  that  he  did  so.  The  servant  loses  no 
rights,  unless  he  comprehends  and  appreciates  the  dan- 
ger,^^°  or,  having  the  necessary  capacity  and  information. 


tion  of  a  foreman  by  means  of  a 
defective  "  jigger."  A  nonsuit  was 
held  error;  Danforth,  J.,  saying: 
"  It  is  said  that  the  plaintiff  might 
also  see  the  defects;  true,  but  he  did 
not  know  the  effect  of  such  defi- 
ciencies, and  was,  moreover,  directed 
by  his  superior  to  get  and  use  the 
instrument,  and  whether,  under 
these  circumstances,  he  should  be 
charged  with  knowledge  and  with 
negligence  by  reason  of  it,  was  also 
for  the  jury." 

"'  This  was  vaguely  implied  in  the 
opinion  of  Bartley,  J.,  in  Mad  River, 
etc.  R.  Co.  V.  Barber,  5  Ohio  St.  541, 
562,  565,  and  expressly  declared  in 
Patterson  v.  Pittsburgh,  etc.  R.  Co., 
76  Pa.  St.  389,  where  defendant 
was  held  liable  to  its  conductor  for 
injuries  sustained  through  defects  in 
a  switch,  of  which  he  had  notified 
the  superintendent,  who  had 
promised  to  make  the  required  re- 
pairs, and  requested  plaintiff  to  con- 
tinue his  work  meanwhile,  observing 
due  care;  Grordon,  J.,  saying: 
"  Where  the  servant,  in  obedience  of 
the  requirement  of  the  master,  in- 
curs the  risk  of  machinery  which, 
though  dangerous,  is  not  so  much  so 
as  to  threaten  immediate  injury,  or 


where  it  is  reasonably  probable  it 
may  be  safely  used  by  extraordinary 
caution  or  skill  *  *  *  the  mas- 
ter is  liable  for  a  resulting  accident.'' 
See  Sioux  City,  etc.  E.  Co.  v.  Fin- 
layson,  16  Neb.  578  [locomotive  with 
weak  throat-sheet,  which  engineer 
used  with  great  caution]. 

»'°  Taylor  v.  Carew  Mfg.  Co.,  143 
Mass.  470,  10  N.  E.  308  [servant 
walked  quickly  in  a  dark  basement 
room,  where  he  should  have  groped 
carefully,  and  fell  into  an  unguarded 
hatchway  hole] ;  Gates  v.  Pennsyl- 
vania R.  Co.,  154  Pa.  St.  566,  26  Atl. 
598  [attempting  to  cross  at  night  un- 
lighted  bridge,  with  which  servant 
was  familiar,  for  the  jury].  If  a 
servant,  killed  by  the  sudden  draw- 
ing of  a  coal-car  out  of  the  mine  in 
which  he  is  working,  knew  that  the 
car  would  probably  soon  be  drawn, 
it  is  immaterial  that  the  master 
took  no  steps  to  notify  the  servant 
of  that  fact  (Lehigh,  etc.  Coal  Co. 
V.  Hayes,  128  Pa.  St.  294,  18  Atl. 
387). 

■'=»  Fitzgerald  v.  Conn.  Paper  Co., 
155  Mass.  155,  29  N.  E.  464;  Prendi- 
ble  V.  Connecticut  River  Mfg.  Co., 
160  Mass.  131,  35  N.  E.  675;  Thomas 
V.  Quartermaine,  18  Q.  B.  Div.  685: 
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fails  to  do  so  by  his  own  fault/"  But  one  who  compre- 
hends the  danger  is  not  excused  by  his  inabihty  to  reaUze 
the  full  extent  of  the  injuries  which  may  possibly  result 
therefrom.^^^ 


Yarmouth  v.  France,  19  Id.  647 ;  Os-  writer,   "  the  mere   fact  of  the   ser- 

borne  v.  London,  etc.  R.  Co.,  21  Id.  vant's     having    continued     to    work 

220,  approved,  Mundle  v.  Hill.  Mfg.  with   a   knowledge   of   the   abnormal 

Co.,   86  Me.   400,   30i  Atl.   16;    S.  P.,  risk  which  caused  his  injury  does  not 

Davidson  v.  Cornell,   132  N.  Y.  228,  necessarily  and  as  matter  of  law  re- 

30  N.  E.   573 ;    Smith  v.  Peninsular  quire  the  inference  that  he  had  vol- 

Car.  Works,  60  Mich.  501,  27  N.  W.  untarily  consented,  within  the  mean- 

662 ;  Wuotilla  v.  Duluth  Lumber  Co.,  ing  of  the   maxim,   to   assume   that 

37   Minn.   153,   33   N.   W.   551.     The  risk."      And    see    the    very    forcible 

present  state  of  the  law  in  England  passage     in     the     opinion     of     Lord 

on   the   question   is  reflected   by  the  Herschell  In  this  case  quoted  by  Mr. 

following  decisions:      "Mere  knowl-  Labatt.     The  case  Itself  arose  under 

edge  of  the  danger  will  not  do;  there  the  Employers'  Liability  Act,  but  it 

must  be   an   assent  on  the   part   of  was    subsequently    applied    In    Wil- 

the  workman  to  accept  the  risk,  with  liams   v.    Birmingham   Battery,    etc. 

a    full    appreciation    of    its    extent  Co.,  2  Q.  B.  338,  68  L.  J.  Q.  B.  N.  S. 

»     »     •     J)     (Yarmouth    v.    France,  918   (1899),  in  enforcing  a  common- 

L.    R.    19,    Q.    B.   Div.    647,   657,    57  law     liability.      For      further      dis- 

L.  J.  Q.  B.  N.  S.  7   (1887);   and  in  cussion    of   the    English    authorities 

the  same  case  it  was  said  that  the  see    Beven   on   Negligence    (3d   ed ) , 

plaintiff    was    entitled    to    recover,  pp.    631-646,   "  The   tendency   of   re- 

"  unless  the  circumstances  were  such  cent  decisions  is  to  hold  that,  in  re- 

as   to  warrant  a  jury  in  coming  to  gard  to  dangers  growing  out  of  the 

the     conclusion     that     the     plaintiff  master's   negligence,   which    are   not 

freely   and  voluntarily,   with   a   full  covered  by  the  Implied  contract  be- 

knowledge  of  the  nature  and  extent  tween  the  master  and  servant  when 

of  the  risk  he  ran,  impliedly  agreed  the  service  was  undertaken,  it  is  a 

to  incur  it."     See,  also,  Thomas  v.  question  of  fact  whether  a   servant 

Quartermaine,   L.   R.    18   Q.   B.   Div.  who  works  on,  appreciating  the  risk, 

685,  56  L.  J.  Q.  B.  340  (1887)  ;  Os-  assumes  it  voluntarily  or  endures  it 

born  v.  London,  etc.  Ry.  Co.,  L.  R.  21,  because     he     feels    constrained    to  " 

Q,    B.    Div.    220,    57    L.    J.    Q.    B.  (Mahoney  v.  Dore,  155  Mass.  513,  30 

N.      S.      618      (1888);      Amos      v.  N.  E.  366    (1892).     See,  also,  Fitz- 

Duffy   (Q.  B.  Div.),  6  T.  L.  R.  339  gerald  v.  Connecticut  River,  etc.  Co., 

(1890')  ;    Brooks  v.  Ramdsen,  63  L.  155  Mass.  156,  29  N.  E.  464  (1891). 

T.  N.  S.  287   (1890).     See  Labatt  on  =^' Suter  v.   Park   Lumber  Co.,   90 

Master    and    Servant,    §    377,    and  Wis.  118,  62  N.  W.  927. 

notes,  where  the  conclusion  reached  ^'^  Feely   v.   Pearson   Cordage   Co., 

by  the  House  of  Lords  in  Smith  v.  161  Mass.  426,  37  N.  E.  368;  Trun- 

Baker,  A.  C.  325,  60  L.  J.  Q.  B.  Div.  tie  v.   North   Star  Woolen-Mill   Co., 

N.    S. '  683,   65   L.   T.   N.   S.   467,   is  57  Minn.  52,  58  N.  W.  832. 
thus     summarized    by    the    learned 
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§  214a.  When  the  defence  of  the  assumption  of  risks 
of  the  master's  default  becomes  unavailable.  —  Where  all 
the  conditions  exist  essential  to  support  the  defence  of 
risk  of  the  master's  default  having  been  assumed  by  the 
servant,  viz.,  knowledge  of  the  defect  in  ways  or  place  of 
work,  or  number  and  competency  of  employees,  or  in  ap- 
pliances or  machinery,  or  rules  or  manner  in  which  the 
business  is  conducted,  and  knowledge  or  comprehension 
of  the  danger  and  its  voluntary  acceptance  by  continu- 
ance in  the  service,  such  defence  can  only  be  overcome  by 
evidence  showing  that  the  servant  complained  thereof  to 
his  proper  superior,  that  the  complaint  was  made  for  his 
own  protection,  that  the  master  or  his  proper  representa- 
tive promised  to  remedy  it,  and  that  the  servant's  con- 
tinuance in  the  service  was  due  to  his  reliance  on  the  ful- 
fillment of  such  promise,  and  that  the  time  which  had 
elapsed  between  the  making  of  the  promise  and  the  hap- 
pening of  the  injury  was  not  unreasonable  therefor.  If 
these  conditions  have  been  duly  complied  with  the  ser- 
vant does  not  assume  the  risk,  but  the  action  may  never- 
theless still  be  subject  to  be  defeated  by  the  defence  of 
contributory  negligence  if  the  danger  be  so  glaring  that 
no  prudent  person  would  have  continued  in  the  service 
under  the  circumstances.^^^ 

^Generally,     Britt     v.     Carolina,  (Ark.)   168    (1908);   Brown  v.  Mus- 

etc.  Ey.  Co.,  144  N.  C.  242,  56  S.  E.  ser,   etc.    Co.,    104   Minn.     156,     116 

910      (1907);     Morden     Frog,     etc.  N.  W.  218   (1908)  ;  Pennsylvania  R. 

Works    V.    Fries,    228    111.    246,    81  Co.    v.    Forstall,    159    Fed.    893,    87 

N.  E.  862   (1907);  Western  Coal  Co.  C.     C.     A.     73     (1908);     Hollis     v. 

V.  Burns,  85  Ark.  74,  104  S.  W.  535  Widener,    221    Pa.    72,    70   Atl.    287 

(1907)  ;   Sapp  V.  Christie  Bros.,  115  (1008);     Marcum    v.    Three    States- 

N.  W.    (Neb.)   319    (1907);   Shea  v.  Lbr.    Co.,    113    S.    W.     (Ark.)     357 

Seattle  Lbr.  Co.,  91  Pac.  (Wash.)  623  (1908);    St.   Louis,   etc.   By.   Co.   v.. 

(1907);   Texas,  etc.  Ry.  Co.  v.  Bin-  Mealman,     97     Pac.      (Kans.)      381 

gle,    91    Tex.    287,    42    S.    W.    971  ( 1908)  ;  Allen  v.  Standard  Box  Co., 

(1897);  Same  v.  Same,  9  Tex.  App.  96    Pac.    (Ore.)     1109,    97    Pac.    555 

322,  29   S.   W.   674    (1895);    Crosby  (1908);    Jellow  v.   Fore   River,   etc. 

V.     Cuba,    etc.     Co.,     158    Fed.     144  Co.,   20il    Mass.    464,    87    N.    E.    906 

(1908);    Harris   v.   Bottum,   81   Vt.  (1909)  ;  Meade  v.  Pittsburg  Ry.  Co., 

346,  70  Atl.  560    (1908);   St.  Louis,  223    Pa.    145,    72    Atl.    263    (190®); 

etc.   Ry.   Co.  v.  Mangon,   112   S.  W.  Ellis  v.   C.   Cowles  &  Co.,   82  Conn.. 


^605                      LIABILITY    OF    MASTERS    TO    SBEVANTS.  [§    215 

§  215.  Effect  of  master's  promises  or  assurances.  —  In 

some  old  cases  the  mere  continuance  of  a  servant  in  Ms 

'236,  73  Atl.  258  ( igOS)  ;  Shue  v.  the  defect  which  produced  the  dan- 
Central,  etc.  Ry.  Co.,  6  Ga.  App.  714,  ger  he  cannot  recover."  "  Within 
'65  S.  E.  697  ( 190G )  ;  Suchomel  v.  a  reasonable  period  of  time  after 
Maxwell,  240  111.  231,  88  N.  E.  558  the  promise  was  said  to  have  been 
(190'8);  Kellogg  v.  Switchboard  made,  or  *  *  *  within  a  period 
Supply  Co.,  158  Mich.  312,  122  K.  W.  which  would  not  preclude  all  rea- 
620  (1909),  (and  Includes  simple  sonable  expectation  that  the  promise 
tools);  Buckner  v.  Stock  Yards,  etc.  might  be  fulfilled"  ( Eothenberger 
Co.,  221  Mo.  700i,  120  S.  W.  766  v.  Northwestern,  etc.  Co.,  57  Minn. 
(1909);  Stokes  v.  Barber  Asphalt  461,  59  N.  W.  531  (1894).  In  the 
Pav.  Co.,  119  2Sr.  Y.  Supp.  37,  134  absence  of  a  stipulated  time,  the 
App.  Div.  363  ( 1909 )  ;  Price,  etc.  servant  may  rely  on  the  master's 
Co.  V.  Haley,  125  S.  W.  (Ivy.)  720  promise  for  reasonable  time  (St. 
(1910)  ;  Scott  v.  Parlin,  etc.  Co.,  245  Louis,  etc.  Ry.  Go.  v.  Holman,  120 
in.  460,,  92  N.  E.  318  (1910);  S.  W.  (Ark.)  146  ( 1909)  ;"  the  testi- 
Schultz  V.  Chicago,  etc.  Ry.  Co.,  129  mony  was  not  of  such  character  as 
S.  W.  (Mo.  App.)  1051  (1910);  to  bring  home  to  the  appellant 
Schmidt  v.  Southwestern  Brewery,  knowledge  of  the  particular  defect 
«tc.  Co.,  107  Pae.  (N.  M.)  677  discovered  by  the  appellee;  telling 
(1910)  ;  Carron  v.  Standard  Refrig.  the  foreman  that  the  car  was  in  bad 
Co.,  123  N.  Y.  Supp.  682,  138  App.  shape  was  not  sufficient;  he  should 
Div.  723  (1910)  ;  Medlin  Milling  Co.  have  pointed  out  with  more  particu- 
V.  Schmidt,  126  S.  W.  (Tex.  App.)  larity  the  defect  which  caused  him 
689  (1910).  "There  can  be  no  to  believe  the  ear  imsafe "  (Burling- 
doubt  that,  where  a,  master  has  ex-  ton,  etc.  Ry.  Co.  v.  Liehe,  17  Colo, 
pressly  promised  to  repair  a  defect,  280,  29  Pac.  175  (1892).  Where  the 
the  servant  can  recover  for  an  in-  superintendent  of  drawbridge  was 
jury  caused  thereby  within  such  injured  by  a  fall  owing  to  the  rot- 
period  of  time  after  the  promise  as  ten  condition  of  a  plank  in  the  pier 
would  be  reasonable  to  allow  for  its  and  it  appeared  that  some  days  be- 
performance,  and,  as  we  think,  for  fore  he  had  complained  6f  the  con- 
an  injury  suffered  within  any  period  dition,  but  with  a  view  to  the  safety 
which  would  not  preclude  all  reason-  of  others  rather  than  of  himself,  the 
able  expectation  that  the  promise  court  said  there  was  "  no  case " 
mi"ht  be  kept"  (Hough  v.  Texas,  (Lewis  v.  New  York,  etc.  Ry.  Co., 
etc?  Ry.  Co.,  100  U.  S.  213,  21  Am.  153  Mass.  73,  26  N.  E.  431,  lOi  L. 
Rep.  451  (1879).  Tlie  qualification  R.  A.  513  (1891).  Complaint  must 
of  the  foregoing  is  well  stated  in  be  made  for  one's  own  safety  and  not 
Indianapolis  Railway  Co.  v.  Watson,  for  convenience  merely  (St.  Louis, 
114  Ind.  20,  14  N.  E.  721,  15  N.  E.  etc.  Ry.  Co.  v.  Mealman,  97  Pac. 
824  (1887),  "when  an  employee  (Kans.)  381  (1908);  Primley  v. 
knows  that  the  danger  is  great  and  Elbe  Lbr.,  etc.  Co.,  53  Wash.  687,  102 
immediate,  even  though  he  remained  Pac.  763  (19090  ;  Texas,  etc.  Ry.  Co. 
in  the  employer's  service  in  reliance  v.  Nichols,  41  Tex.  App.  119  (1905). 
upon  the  latter's  promise  to  remedy  Where  an  engineer  complained  that 
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work,  with  knowledge  of  defects  in  his  associates  or  his 
materials,  was  treated  as  conclusive  evidence  of  his  hav- 


a  cable  for  pulling  logs  was  liable  to 
break,  and  told  the  master  some  one 
would  get  hurt,  the  verdict  of  the 
jury  finding  that  complaint  was 
made  for  his  own  safety  will  not  be 
disturbed  (Alkire  v.  Myers  Lbr.  Co., 
106  Pac.  915,  57  Wash.  300,  915 
(1910).  That  the  servant  would  be 
relieved  from  the  defense  of  assumed 
risk  by  complaint  and  promise  ap- 
plies to  incompetency  of  servants 
(Williams  v.  Kimberly,  etc.  Co.  et 
al.,  131  Wis.  30-3,  111  N.  W.  481,  10 
L.  R.  A.  (N.  S.)  1043  (1907).  It 
is  necessary  that  the  servant  should 
intend  to  quit  work  unless  the  de- 
fect was  remedied,  but  not  necessary 
that  he  should  so  declare  (Morden 
Frog,  etc.  Co.  v.  Fries,  228  111.  246, 
81  N.  E.  862  (1907)  ;  St.  Louis,  etc. 
Ry.  Co.  V.  Mealman,  97  Pac.  (Kans.) 
381  (1908);  Coin  v.  John  H.  Talge 
Lounge  Co.,  222  Mo.  488,  121  S.  W. 
1  ( 1 909 ) .  A  promise  to  remove 
the  servant  to  a  safer  place  for  work 
does  not  relieve  him  from  the  assump- 
tion of  risk  (United  States  Sugar 
Refinery  v.  Welcher,  123  111.  App. 
374  (1905);  Servant  has  as  much 
right  to  rely  on  second  promise  as  on 
first  (Czajkowski  v.  Robinson,  124 
111.  App.  97  (1905).  Continuance 
in  the  service  must  be  induced  by 
the  promise  (Ray  v.  Hodge,  74  N.  H. 
190,  66  Atl.  123  (190,7).  Where  the 
master  promised  to  repair  in  two 
days  the  promise  constituted  a  con- 
tract for  that  time  (Altman  v. 
Schwab  Mfg.  Co.,  104  N.  Y.  Supp. 
349,  54  Misc.  243  (1907).  A 
promise  to  repair  by  a  particular 
day  may  justify  continuance  in  em- 
ployment beyond  date  so  fixed  (Chi- 
cago, etc.  Ry.  Co.  v.  Clark,  231  111. 
548,  83  N.  E.  286   (1907).     Servant 


is  not  justified   in   continuing  three 
weeks   in   employment,   where   prom- 
ise might  have  been   complied   with 
in   a,   single    day    (Samuel    Kupples, 
etc.  Co.  V.  Walins,  140  111.  App.  623 
(1908).     Where,  in  response  to  com- 
plaint made  on  Monday,  the  master 
promised  to  repair  on  Saturday,  ser- 
vant protected  meanwhile   (Schwartz 
V.  R.  M.  Wilson  Mfg.  Co.,  193  N.  Y. 
623,  86  N.  E.  1133,  aflf'g  lOO  N.  Y. 
Supp.     1054,     115     App.     Div.     739 
(190S).      A   lumber    mill    foreman's 
promise    to    repair    as    soon    as    he 
could,  held  not  too  indefinite;   it  is 
good   for   reasonable   time    (Cook   v. 
Pittock,  etc.  Lbr.  Co.,  51  Wash.  316, 
98  Pac.  1130   (1909).     Assumed  risk 
is  not  a.  defense  against  the  failure 
to  perform  a  statutory  duty    (Ziehr 
V.  Maumee,  etc.  Co.,  28  Ohio  Cir.  Ct. 
R.    342     (1905);    contra,    Stokes    v. 
Barber  Asphalt  Pa  v.  Co.,  119  N.  Y. 
Supp.  37,  134  App.  Div.  363   (1909). 
Promise    of    superintendent   without 
authority,   to   remedy,     whose     only 
actual  or  apparent  authority  was  to 
report   complaints,   will    not   relieve 
the  servant  from  the  defense  of  as- 
sumed risk   (United  Zinc  Companies 
V.  Wright,  156  Fed.  571,  84  C.  C.  A. 
337    (1907).     Those  having  the   au- 
thority   to    employ    have    also    the 
authority     to     make     the     promise 
(Burch   v.    Southern    Pac.    Co.,    104 
Pac.  (Nev.)  225   (1909).     A  promise 
made    by    one    having    authority    to 
repair    is    binding    on    the    master 
(Stokes  V.  Barber  Asphalt  Pav.  Co., 
supra.    Promise  of  foreman,  who  is  a 
mere  fellow  servant,  is  not  binding 
on    the    master    (Burgess    v.    Hum- 
phrey Bookcase  Co.,  156  Mich.  345, 
120  N.  W.  790  (1909).     Promise  of 
the  foreman  of  a  switch  crew  bind- 
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ing  waived  objections  thereto."*  Sucli  rulings  were  un- 
just; because  a  servant  has  the  same  right  that  any  one 
else  has  to  complete  his  contract  in  reliance  upon  its  origi- 
nal terms.  And  those  opinions  have  now  been  distinctly 
overruled.''^''     A   party  to   any   other   contract   having 


ing  on  the  company  (Berglund  v. 
Illinois  Cent.  Ry.  Co.,  109  Minn. 
317,  123  N.  W.  928  (1908).  Re- 
peated reports  and  promises  witli  re- 
spect to  defective  hand  car  does  not 
relieve  the  servant  from  the  defense 
of  assumed  risk  (Boney  v.  Atlantic, 
etc.  Ry.  Co.,  145  N.  C.  248,  58  S.  E. 
1082  (1907).  Exemption  from  as- 
sumed risk  by  promise  to  remedy 
complaint  applies  only  to  work 
vchere  skill  and  experience  are  neces- 
sary to  appreciate  the  danger,  and 
not  to  ordinary  labor  or  common 
tools  (Kistener  v.  Amer.,  etc.  Foun- 
dry, 233  111.  35,  84  N.  E.  34  (1908)  ; 
Douchy  Iron  Works  v.  Nevin,  130 
111.  App.  475  (1906)  ;  Rahnn  v.  Chi- 
cago, etc.  Ry.  Co.,  129  Mo.  App.  679, 
108  S.  W.  570  (1908);  McGill  v. 
Cleveland,  etc.  Co.,  79  Ohio  St.  20i3, 
86  N.  E.  989,  19  L.  R.  A.  (N.  S.) 
793  (1909).  Promise  must  be  made 
by  one  authorized  and  the  facts 
shown  by  the  plaintiff;  no  inference 
can  be  drawn  that  the  foreman  of  a 
gang  of  track  layers  was  so  author- 
ized (Cicalese  v.  Lehigh  Valley  Ry. 
Co.,  69  Atl.  (N.  J.)  166  (1908). 
Complaint  of  the  manner  in  which 
one  near  him  was  using  a  pick,  and 
promise  of  master  to  protect  ser- 
vant complaining,  is  binding  (Manka 
V.  Moore,  108  Minn.  284,  122  N.  W. 

5  (1909).  The  servant  is  relieved 
from  the  disability  of  assumed  risk, 
where,  after  complaint,  he  is  told  by 
the  foreman  the  defect  has  been  rem- 
edied, the  fact  not  being  readily  per- 
ceptible   (Holacek  v.  T.  M.   Sinclair 

6  Co.,  124  N.  W.   (la.)   331   (1910). 


The  master's  undertaking  need  not 
be  expressed,  it  may  be  implied 
Southern  Cotton  Oil  Co.  v.  Walker, 
51  So.  (Ala.)  169  (190.9').  When 
the  risk  is  glaring  and  immediate 
the  servant  is  not  protected  by  the 
promise  (Alteirac  v.  West  Pratt 
Coal  Co.,  49  So.    (Ala.)    867    (1909). 

"-'See  Mad  River,  etc.  R.  Co.  v. 
Butler,  5  Ohio  St.  541;  Wright  v. 
N.  Y.  Central  R.  Co.,  25  N.  Y.  562, 
569. 

"^'Hoey  V.  Dublin,  etc.  R.  Co., 
Irish  Rep.,  5  C.  L.  206;  Laning  v. 
N.  Y.  Central  R.  Co.,  49  N.  Y.  521 
[overruling  the  dicta  in  Wright's 
case] ;  Hawley  v.  Northern  Central 
R.  Co.,  82  N.  Y.  370;  Flynn  v.  Kan- 
sas City,  etc.  R.  Co.,  78  Mo.  195; 
Dale  v.  St.  Louis,  etc.  R.  Co.,  63  Mo. 
455  [fireman  injured  by  defective 
joint  in  rails] ;  Francis  v.  Kansas 
City,  etc.  R.  Co.,  127  Mo.  658,  28 
S.  W.  842,  30  S.  W.  129;  Graham  v. 
Newburg  Coal  Co.,  38  W.  Va.  273, 
18  S.  E.  584.  Defendant  held  liable, 
where  superintendent  promised  to 
repair,  and  requesited  plaintiff  to 
continue  work  until  the  repairs  could 
be  effected  (Patterson  v.  Pittsburgh, 
etc.  R.  Co.,  76  Pa.  St.  389).  "It 
would  seem  to  be  unreasonable  that 
one  who  has  undertaken  a  service 
which,  in  itself,  has  some  elements 
of  danger,  whenever  he  shall  see 
that  the  danger  has  been  increased 
through  some  negligence  of  his  em- 
ployer, must  either  stop  his  employ- 
ment or  be  deemed  to  have  accepted 
the  increased  risk.  We  do  not  think 
that  this  is  the  rule;   and  it  seems 


%  215] 


LIABILITY    OF    MASTERS   TO    SEEVANTS. 


608 


mutual  obligations  is  allowed  to  perform  fully  his  part, 
notwithstanding  the  failure  of  the  other  party  to  fulfill  a 
condition  precedent,  without  necessarily  waiving  his  right 
to  insist  upon  performance  of  such  condition  at  a  later 
period.  It  is  not  fair  to  require  from  servants  a  more  per- 
emptory assertion  of  their  rights  against  masters  than 
would  be  required  between  parties  standing  upon  a  more 
equal  footing.  Indeed,  the  dependent  position  of  servants 
generally  makes  it  reasonable  to  hold  any  notice  on  their 
part  sufficient,  however  timid  and  hesitating,  so  long  as  it 
plainly  conveys  to  the  master  the  idea  that  a  defect  exists, 
and  that  they  desire  its  removal.^^^     The  real  question  to 


to  us  that  the  plaintiff  had  a  right 
to  go  to  the  jury,  on  the  question 
whether  he  was,  under  the  circum- 
stances, justified  in  going  on  with 
his  \i»ork  "  ( McMahon  v.  Port  Henry 
Ore  Co.,  24  Hun,  48).  It  is  gener- 
ally held  sufficient  if  it  can  reason- 
ably be  inferred  from  all  that  trans- 
pired that  the  servant  wanted  the 
defect  removed  for  his  own  protec- 
tion —  a  question  for  the  jury 
(Rothenberger  v.  Northwestern,  etc. 
Co.,  57  Minn.  461,  59  N.  W.  531 
(1894),  ("these  are  questions  of 
fact  rather  than  of  law,  at  least  if 
not  entirely  free  from  doubt;  "  refer- 
ring to  the  text).  Thorpe  v.  Mis- 
souri Pac.  Ey.  Co.,  89  Mo.  650,  2 
S.  W.  3,  58  Am.  Pep.  12'0  (quoting 
and  adopting  the  text)  ;  Alkire  v. 
Meyers'  Lbr.  Co.,  57  Wash.  300,  106 
Pac.  915  (lOaO),  ("It  is  not  neces- 
sary that  the  servant  shall  state  in 
exact  words  that  he  apprehends  in- 
jury, nor  need  there  be  a  formal 
notification  that  he  will  leave  the 
service  unless  the  defect  be  removed 
or  remedied " )  ;  Jellow  v.  Fore 
River,  etc.  Co.,  20-1  Mass.  464,  87 
N.  E.  906  (1900),  (generally  a  ques- 
tion for  the  jury)  ;  Gfulf,  etc.  Ry.  Co. 
v.  Donelly,  70  Tex.  371,  8  S.  W.  52, 


8  Am.  St.  Rep.  60S  (1893);  Myhra 
v.  Chicago,  etc.  Ry.  Co.,  62  Wash.  1, 
112  Pac.  939  (1911),  (approving 
Alkire  v.  Meyers'  Lbr.  Co.,  supra, 
and  Thorpe  v.  Missouri,  etc.  Ry.  Co., 
supra.  But  see  Burlington,  etc.  Ry. 
Co.  V.  Liehe,  17  Colo.  280,  29  Pac. 
175  (1892),  (general  statement  to 
the  foreman  that  ear  was  in  bad  con- 
dition, held  insuflScient)  ;  Lewis  v. 
New  York,  etc.  Ry.  Co.,  153  Mass. 
73,  26  N.  E.  431,  10  L.  E.  A.  513 
(1891),  (conversation  held  to  im- 
port that  complaint  was  made  for  the 
protection  of  others)  ;  Gfulf,  etc.  Ry. 
Co.  V.  Garren,  96  Tex.  605,  74  S.  W. 
897,  97  Am.  St.  Rep.  939  (1903), 
(the  fireman  said  to  the  engineer, 
"  Here  is  a,  loose  step ;  give  me  a 
wrench,"  and  the  engineer,  after  try- 
ing to  fasten  it  with  a  wrench,  as  he 
turned  it  under  the  engine,  said,  "  I 
will  have  it  fixed;  "  held,  not  to 
amount  to  a  promise  to  repair,  and, 
moreover,  that  an  engineer,  without 
authority  to  employ  and  discharge, 
could  not  bind  the  company  by  a 
promise)  ;  Texas,  etc.  Ry.  Co.  v. 
Single,  ai  Tex.  287,  42  S.  W.  971 
(1903). 

™  This  language,  used  in  our  old 
section  9'6,  although  not  quoted,  is, 
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be  determined  in  each,  case  is  whether,  under  all  the  cir- 
cumstances, the  master  believed  and  the  servant  intended 
to  make  him  believe,  that  all  objections  to  the  unfitness  of 
a  fellow  servant,  or  to  the  defects  in  the  materials  pro- 
vided for  the  work,  were  waived,^"  and  that  an  implied 
contract  exempting  the  master  from  liability  was  freely 
accepted.  This  is  a  question  of  fact,  not  of  law;  and  if 
not  free  from  doubt,  it  must  be  left  to  the  jury.^^*  There 
is  no  longer  any  doubt  that  where  a  master  has  expressly 
jiromised  to  repair  a  def ect,^^"  the  servant  does  not  assume 
the  risk  of  an  injury  caused  thereby  within  such  a  period 
of  time  after  the  promise  as  would  be  reasonably  allowed 
for  its  performance,'^"  or  indeed,  within  any  period  which 


in  spirit,  reproduced  in  Hawley  v. 
Northern  Central  E.  Co.,  82  N.  Y. 
370.  It  is  literally  quoted  and 
adopted  in  Thorpe  v.  Missouri  Pao. 
R.  Co.,  89  Mo.  650,  2  S.  W.  3.  When 
complaining  of  defective  machinery, 
it  is  not  necessary  that  the  servant 
shall  state  in  exact  words  that  he  ap- 
prehends danger  to  himself  from  the 
defects,  nor  need  there  be  a  formal 
notification  that  he  will  leave  the 
service  unless  the  defects  be  re- 
paired ( Rothenberger  v.  Northwest- 
ern Milling  Co.,  57  Minn.  461,  59 
N.  W.  531). 

""This  propos^ition  cited  from  old 
section  96,  with  approval,  and  fol- 
lowed in  Poirier  v.  Carroll,  35  La. 
Ann.  699  [distinction  taken  in  favor 
of  a  servant  hired  for  a  limited 
time]. 

"^^  It  has  been  expressly  held  that 
the  mere  continuance  of  a  servant 
in  his  work,  in  face  of  a  known 
danger,  only  raises  a  question  for 
the  jury  (McMahon  v.  Port  Henry 
Iron  Co.,  24  Hun,  48;  Hawley  v. 
Northern  Central  R.  Co.,  17  Id.  115, 
aff'd,  82  N.  Y.  370;  see  Kain  v. 
Smith,  89  Id.  375).  But  perhaps 
Shaw  V.  Sheldon,  103  Id.  667,  de- 
[Law  of  Neg.    Vol.  I  —  39] 


cided  by  a  bare  majority  of  the 
court,  is  to  the  contrary,  where  the 
facts  are  undisputed  and  no  excuse 
for  continuance  appears.  The  text 
was  quoted  and  adopted  in  Stephen- 
son V.  Duncan,  73  Wis.  404,  41  N.  W. 
337. 

°^  For  examples  of  evasive  an- 
swers held  not  to  amount  to  a  prom- 
ise, see  Breig  v.  Chicago,  etc.  R. 
Co.,  98  Mich.  222,  57  N.  W.  118; 
Wilson  V.  Winona,  etc.  E.  Co.,  37 
Minn.  326,  33  N.  W.  908.  It  is  often 
said  to  be  essential  that  the  servant 
should  be  "  induced  to  remain "  by 
the  promise  (Lewis  v.  N.  Y.,  New 
England,  etc.  R.  Co.,  153  Mass.  73, 
26  N.  E.  431;  Burlington,  etc.  R.  Co. 
V.  Liehe,  17  Colo.  280,  29  Pac.  175). 
It  is  of  no  importance  that  the  prom- 
ise was  not  made  to  the  injured  em- 
ployee individually  (Atchison,  etc. 
R.  Co.  V.  Sadler,  38  Kans.  128,  16 
Pac.  46;  Interstate,  etc.  R.  Co.  v. 
Fox,  41  Kans.  715,  21  Pac.  797 
[promise  made  to  contractor  under 
whom  plaintiff  worked] ) . 

™  Hough  V.  Texas,  etc.  R.  Co.,  lOO 
U.  S.  213;  New  Jersey,  etc.  R.  Co. 
V.  Young,  49  Fed.  72.3,  1  U.  S.  App. 
96,  1  C.  C.  A.  428;  Wust  v.  Erie  Iron 
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would  not  preclude  all  reasonable  expectation  that  the 


Works,  149  Pa.  St.  263,  24  Atl.  291 
[incompetent  helper] ;  Rogers  v. 
Leyden,  127  Ind.  50,  26  N.  E.  210i; 
Chicago  Forge  Co.  v.  Van  Dam,  149 
111.  337,  36  N.  E.  1024;  St.  Clair 
Nail  Co.  V.  Smith,  43  111.  App.  10&; 
Lyttle  V.  Chicago,  etc.  R.  Co.,  84 
Mich.  289,  47  N.  W.  571;  Brecken- 
ridge  Co.  v.  Hicks,  94  Ky.  362,  22 
S.  W.  554;  Weber  Wagon  Co.  v. 
Kehl,  139  III.  644,  29  N.  E.  714; 
Rothenberger  v.  Northwestern  Mill- 
ing Co.,  57  Minn.  461,  59  N.  W.  531 
[defective  machinery  not  immedi- 
ately dangerous].  An  employee  who 
is  told  to  work  with  a  defective  tool, 
of  which  he  had  complained,  imtil 
a  good  one,  promised,  should  arrive, 
and  relying  on  such  promise,  and 
there  being  no  immediate  danger, 
does  so,  and  is  injured  by  the  use  of 
the  defective  tool,  can  recover  for 
the  injury  (Southern  Kan.  R.  Co. 
v.  Croker,  41  Kans.  747,  21  Pac. 
785;  Atchison,  etc.  R.  Co.  v.  Mid- 
gett,  1  Kans.  App.  138,  40  Pac.  995; 
Morbach  v.  Home  Min.  Co.,  53  Kans. 
731,  37  Pac.  122;  Gulf,  etc.  R.  Co. 
v.  Donnelly,  70  Tex.  371,  8  S.  W. 
52;  Harvey  v.  Alturas  Gold  Min. 
Co.,  3  Ida.  510,  31  Pac.  819;  Ander- 
son V.  Northern  Pac.  Lumber  Co., 
21  Ore.  281,  28  Pac.  5;  see  Counsell 
V.  Hall,  145  Mass.  468,  14  N.  E. 
530).  In  determining  what  is  a  rea- 
sonable time,  the  jury  should  con- 
sider all  the  circumstances,  such  as 
the  opportunity  for  making  repairs, 
and  the  frequency  with  which  the 
engine  was  used  (Lyttle  v.  Chicago, 
etc.  R.  Co.,  84  Mich.  289',  47  N.  W. 
571).  When  plaintiff  has  duly  re- 
ported a  defect,  and  been  twice  as- 
sured that  it  will  be  repaired,  the 
fact  that  he  could  have  repaired  it 
himself,  or  dispensed  with  the  ap- 
pliance   in   which   it   occurred,    does 


not  deprive  him  of  his  right  to  re- 
cover for  an  injury  caused  by  it 
(Gibson  v.  Minneapolis,  etc.  R.  Co., 
55  Minn.  177,  56  N.  W.  686 ) .  Much 
more  can  he  recover,  if  forbidden  to 
repair  himself  ( Ferriss  v.  Berlin  Ma- 
chine Works,  90  Wis.  541,  63  N.  W. 
234  [several  weeks  allowed]).  The 
promise  muat  come  from  the  master 
or  his  proper  representative 
(Ehmcke  v.  Porter,  45  Minn.  388,  47 
N.  W.  1066).  "Of  course,  in  sup- 
posable  cases  the  servant  may  not  be 
warranted  in  continuing  to  use  the 
machinery,  though  a  promise  to  re- 
pair be  made,  for  the  danger  may  be 
so  great  and  patent  that  no  prudent 
man  would  incur  it;  or  the  servant 
may,  by  subsequent  carelessness  of 
his  own,  add  to  the  risli  assumed  by 
the  master,  in  either  of  which  cases 
the  promise  to  supply  the  defect 
could  not  avail  him.  But,  in  our 
opinion  the  mere  fact  that  the  ser- 
vant acting  under  such  a  promise, 
knows  at  the  time  he  receives  his  in- 
jury from  the  defective  condition 
that  it  has  not  been  removed,  does 
not  impose  upon  him  the  risk,  any 
more  than  did  his  continuance  in  the 
service  with  knowledge  of  the  de- 
fect at  the  time  the  promise  was 
made.  A  limitation,  generally 
recognized,  upon  the  doctrine  that 
the  promise  to  repair  places  the  risk 
upon  the  master  is  that  the  servant 
can  rely  upon  the  promise  only  for 
a  reasonable  time  for  the  master  to 
comply  with  it;  and  must  not  him- 
self be  guilty  of  a  want  of  due  care 
contributing  to  his  injury"  (Texas, 
etc.  Ry.  Co.  v.  Bingle,  9  Tex.  App. 
322,  29  S.  W.  674  (1895),  adopted 
by  Sup.  Ct.  in  Same  v.  Same,  91 
Tex.  287,  42  S.  W.  671  (1897). 
See,  also,  Illinois,  etc.  Co.  v.  Mann, 
170  111.  2001,  40  L.  R.  A.  781,  48  N.  E. 
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417     (1897);    Trotter   v.    Furniture  Works  v.  Fries,  SMpro)  ;  continuance 
Co.,    101    Tenn.   257,   47   S.   W.   426  in  tlie   service  must  be  induced  by 
(1898).     When  there  is  notice  and  the   promise    (Roy  v.   Hodge,   74  N, 
promise,  risli  not  assumed    (Britt  v.  H.   190,  66  Atl.   123    (1907);   where 
Carolina,    etc.    Ry.    Co.,    144    N.    C.  servani  complains  and  master  orders 
242,  56  S.  E.  210   (1907);   Marcum  him  to  proceed  and  answer  him  there 
V.   Three   States  L.    Co.,    113    S.   W.  is   no    danger,    doctrine   of   assumed 
(Arlc.)  357  (1908);  Miller  V.  White,  risk     by     servant     does     not    apply 
etc.     Co.,     118    N.     W.     (la.)     518  (Bush  v.  West,  etc.  Co.,  2  Ga.  App. 
(1908);    St.   Louis,   etc.   Ry.   Co.   v.  295,  58  S.  E.  529    (190i7);   Chicago, 
Mealman,     97     Pac.      (Kans.)      381  etc.   Ry.    Co.   v.   Rathneau,    124   HI. 
(190i8)  ;  Allen  v.  Standard,  etc.  Co.,  App.  427,  aff'd,  225  111.  278,  80  N.  E. 
96  Pac.    1100,   97   Pac.   555    (190i8);  119     (1907);    where    months    before 
Meade  v.  Pittsburg  Ry.  Co.,  223  Pa.  the  accident,  the  servant  called  the 
145,    72    Atl.    263    ( 1909)  ;    Morgan  foreman's  attention  to  a  broken  tooth 
V.  Rainer,  etc.  Co.,  51  Wash.  335,  98  in  a  saw,  and  he  replied,  "that  cuts 
Pac.    1126    (19001)  ;    Merriweather  v.  no  figure  with  the  saw  at  all;  it  is 
Sayre,   etc.    Co.,   49   So.    (Ala.)    916  all   right;    go   ahead,    start   it   up," 
( 1909 )  ;  Ohio,  etc.  Co.  v.  Hutehings,  such   expressions    constitute    neither 
172     Fed.     201,    96    C.    C.    A.     653  such  assurance  of  safety  or  command 
(1909)  ;   St.  L.,  etc.  Ry.  Co.  v.  Hoi-  as  would  relieve  the  servant  (Elgin, 
man,  120i  S.  W.   (Ark.)    146   (1909);  etc.   Co.   v.   Myers,   226   111.   358,   80 
Elie  v.  Cowles,  et  al.,  82  Conn.  236,  N.   E.    897    (1907);    where   plaintiff 
73  Atl.  258    ( 1909)  ;    Shue  v.  Cent.,  complained  of  the  dangerous   condi- 
etc.    Ry.    Co.,    6    Ga.    App.    714,    65  tion   of  a  machine   in  proximity  to 
S.     E.     697     (1909);     Brouseau    v.  his   work,   and  was   assured   by   the 
Kellogg,  etc.  Co.,  158  Mich.  312,  122  foreman   there   was  no  danger,   and 
N.  W.  620  (1909)  ;  is  not  limited  to  relying  on  such  assurance  continued 
complicated  machinery  but  includes  work,   there   was   no  assumption   of 
simple     tools      (Stokes     v.     Barber  risk  by   the   servant    (Industrial   L. 
Asphalt  Pav.  Co.,   119  K  Y.   Supp.  Co.  v.  Bivens,  106  S.  W.  (Tex.  App.) 
37,   134  App.   Div.   393    (190©);    So.  831     (1907);    held,    that    complaint 
Cotton    Oil    Co.    V.    Walker,    51    So.  made   to   foreman,   whose   duty  was 
(Ala.)     169    (1909);    applies   to   in-  only  to  report  such  complaints  and 
competency  of  servant   (Williams  v.  not   to  remedy,   insufficient    (United 
Kimberly,  131  Wis.  30.3,  111  N.  W.  Zinc  Cos.  v.  Wright,   156  Fed.   571, 
481,     10    L.    R.    A.     (N.    S.)     1043  84    C.    C.    A.    337    (1907).      Contra, 
(1907);    a  new  relation   is   created  Pana    Coal    Co.    v.    Buker,    130   111. 
(Morden,   etc.   Works  v.    Fries,   228  App.    40     (1906);     servant    not    re- 
111.  246,  81  N.  E.   862    (1907);   and  lieved  where   complaint  is   made   to 
where  the  master  promises  to  have  foreman  of  gang  without  authority 
defect  remedied  within  two  days  the  to   have    repairs   made    (Cicalise   v. 
promise    constituted    a    contract   by  Lehigh,  etc.  Ry.  Co.,  69  Atl.   (N.J.) 
the  master  to  assume  the  risk  for  l66    (1908);    does  not  assume   risk 
that  time    (Altman  v.  Schwab  Mfg.  within   reasonable   time   for   repairs 
Co.   104  N.  Y.  Supp.  349,  54  Misc.  243  after  promise,  or  within  any  period 
(1907)  ;  essential  that  servant  must  which  would  not  preclude  all  reason- 
intend    to    quit,    hut    not    that    he  able    expectation    that   the    promise 
should     so     declare     (Morden,     etc.  might  be  kept    (Western   Coal,   etc. 
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Co.  V.  Burns,  84  Ark.  74,  104  S.  W.  S.     W.      (Ky.)     276     (1910)  ;     rule 

535   (1907);  nor  within  the  specific  exempting   employee    on   promise    of 

time  named   (Swarts  v.  Wilson  Mfg.  master  to  repair,  applies  only  where 

Co.,   193   N.   Y.   623,   86  N".   E.    1133  special  skill  is  required  to  determine 

( 1908 )  ;    complaint  and  promise  re-  whether  defect  is  dangerous  ( Kistner 

lieving    servant    of    assumption    of  v.   Am.   Steel   Foundry,   233   111.   35, 

risk    (Sapp    v.    Christie    Bros.,    115  84  N.  E.  44  (1907);  does  not  apply 

N.  W.   (Neb.)  319'  (190S);  Boney  v.  to    simple    appliance,    Ihid,    Douohy 

Atlantic,  .etc.    By.    Co.,    145    N.    C.  Iron  Works  v.  Nevin,  130i  III.  App. 

248,  58  S.  E.  1082    (1907);   Shea  v.  475    (1906);   Rahm  v.  Chicago,  etc. 

Seattle  L.  Co.,  91  Pac.   (Wash.)   623  By.  Co.,  129  Mo.  App.  679,  108  S.  W. 

(190i7);    Pa.    By.    Co.    v.    Forestall,  570    (1906);    does  not  apply   where 

159  Fed.  893,  87  C.  C.  A.  73  (1908)  ;  employee    knows    as   well    or    better 

HoUis    V.    Widner,    221    Pa.    72,    70  than  the  master  the  danger  incurred 

Atl.     287     (1908);     commands     and  (Conklin  Constr.  Co.  v.  Walsh,   131 

assurances  that  relieve  the   servant  111.  App.   600    (1907);    Gilmartin  v. 

(Chicago,    etc.    Ey.    Co.    v.    Strong,  Kilgore,  114  S.  W.   (Tex.  App.)    398 

129  111.  App.  196,  aff'd,  228  111.  281,  (1908);    Evans   v.    Kodak    Co.,    113 

81   N.    E.    1011    (1907);    St.   Louis,  N.  Y.  Supp.  986,  129  App.  Div.  768 

etc.  By.  Co.  v.  Morris,  76  Kans.  836,  (1909)  ;     MoGill    v.    Cleveland,    etc. 

93   Pac.    153,   13   L.   B.   A.    (N.    S.)  Tr.   Co.,  79  Ohio  St.  203,   86  N.   E. 

1100   (1907)  ;  Anderson  v.  Pitt  Min.  989^,  19  L.  B.  A.  (N.  S.)  79'3  (1900)  ; 

Co.,   103  Minn.  252,   114  N.  W.  953  Slavik  v.  Hirsh,  et  al.,  143  III.  App. 

( 1908 )  ;   Marshall  v.   St.  Louis,  etc.  509   ( 1908 )  ;   servant  is  not  justified 

Ey.  Co.,  107  S.  W.   (Tex.  App.)   883  in    continuing    three    weeks    where 

( 1908 )  ;    Bogers  v.    South,   etc.   Ey.  promise   might   have   been   complied 

Co.,  33  Ky.  L.  Bep.  1067,  112  S.  W.  with  in  a  day  (Samuel  Cupples,  etc. 

630;    (1908);  Mattoon  City  By.  Co.  Co.    v.    Walins,    140    111.    App.    624 

V.   Graham,    138  111.   App.   70,   affd,  (1908);     a    lumber    mill    foreman's 

234  111.  483,  84  N.  E.  1070   (1908)  ;  promise  to  remedy  defect  as  soon  as 

Chicago,  etc.  Ey.  Co.  v.  Yarber,  137  he  could,  is  not  too  indefinite  to  re- 

111.    App.    486    (1907);    Mellette    v.  lieve  servant    (Cook  v.  Pittoeli,  etc. 

Indianapolis,  etc.  Trao.  Co.,  86  N.  E.  Co.,    51    Wash.    316,    98    Pac.    1130 

(Ind.)    432    (1908);   Jellow  v.  Pore  (190«).      See  monographic  notes  to 

River,   etc.    Co.,   201    Mass.    464,    87  Bice  v.  Eureka  Paper  Co.,  70  App. 

N.     E.     906     ( 1909)  ;     Burkard     v.  Div.  336,  75  N.  Y.  Supp.  49,  rev'd, 

Leschen,  etc.   Co.,  217  Mo.  466,   117  174  N.  Y.  385,  66  N.  E.  979^,  96  Am. 

S.   W.    35    (1909);    Pulley  v.    Stan-  St.  Bep.  585,  62  L.  E.  A.  611  (1903); 

dard  Oil  Co.,  136  Mo.  App.  172,  116  Citrone  v.  O'Eourke  Constr.  Co.,  113 

S.  W.  430  (1909);  Shirk  v.  Chicago,  App.  Div.  518,  99'  N.  Y.  Supp.  241, 

etc.  By.  Co.,  235  111.  315,  85  N.  E.  rev'd,    188   N.   Y.   339,    19   L.   E.   A. 

262     (1908);    Kennedy   v.    Swift    &  (N.  S.)    340   (1906);   St.  Louis,  etc. 

Co.,  140  111.  App.  141,  aff'd,  234  111.  By.    Co.   v.    Phillips,   51    So.    (Ala.) 

606,  85  N.  E.  287   (1908)  ;  Heywood,  638     (1910);    Scott    v.    Parlin,    etc. 

etc.    Co.   v.   Jacobson,    140  111.   App.  Co.,  245  111.  460,  92  N.  E.  318,  aff'g, 

319,  aff'd,  236  111.  570,  86  N.  E.  110  146  111.  App.  92    (19aO)  ;   Schultz  v. 

(1908)  ;  Shannon  V.  Shaw,  201  Mass.  Chicago,    etc.    Ey.    Co.,    129    S.    W. 

303,   87   N".    E.    748    (1900);    Louis-  (Mo.   App.)    1061    (1910);    Schmidt 

ville,  etc.  Ry.  Co.  v.  Armstrong,  125  v.    Southwestern   Brewery,    etc.    Co., 
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promise  miglit  be  kept."^"  And  the  same  principle  applies 
to  a  case  where  the  master  promises  to  a  servant  to  dis- 
charge an  incompetent  fellow  servant,  but  fails  to  do  so, 
and  the  former  servant  is  thereby  injured,^^^  or  where  a 

107  Pac.  (N.  M.)  677  (1910');  bar] ;  Roux  v.  Blodgett  Lumber  Co., 
Carron  v.  Standard  Refrigerator  Co.,  94  Mich.  607,  54  N.  W.  492  [un- 
138  App.  Div.  723,  123  N.  Y.  Supp.  covered  gearing] ;  Sioux  City,  etc. 
682  (1910);  Medlin  Milling  Co.  v.  R.  Co.  v.  Finlayson,  16  Neb.  578,  20 
Sclimidt,  126  S.  W.  (Tex.  App.)  689  N.  W.  860  [engine];  Clarke  v. 
(1910);  Poli  V.  Numa  Block  Coal  Holmes,  7  Hurlst.  &  N.  937,  aflf'g, 
Co.,  127  N.  W.  (la.)  1106  (1910);  s.  c,  6  Id.  349  [unfenced  machinery]. 
Ijong  V.  Fulton  Contr.  Co.,  140  App.  Where  plaintiflf's  intestate  remon- 
Div.  685,  125  N.  Y.  Supp.  542  strated  with  defendant's  agent  in 
(1910);  Toye  v.  United  Dressed  charge  of  the  mine,  on  account  of 
Beef  Co.,  141  App.  Div.  332,  125  the  dangerous  position  of  a  large 
N.  Y.  Supp.  1061  (1910)  ;  Starck  v.  stone,  and  the  agent  sent  persons  to 
Washington  Union  Coal  Co.,  112  remove  it,  but,  before  they  began 
Pac.  (Wash.)  235  (1910)  ;  Clark  work,  it  fell  upon  the  deceased,  held, 
Lbr.  Co.  V.  Johns,  135  S.  W.  (Ark.)  that  plaintiff  could  recover  (Pater- 
892  (1911);  Bruns  v.  North  Iowa,  son  v.  Wallace,  1  Macq.  H.  L.  748 
etc.  Co.,  130  N.  W.  (la.)  1083  [unfenced  machinery]).  Where  a 
(1911)  ;  Holman  v.  Souther,  etc.  Co.,  servant  was  injured  because  of  de- 
152  Mo.  App.  672,  133  S.  W.  379  fective  lights,  of  which  he  had  fre- 
(1911);  Lynn  v.  Omaha  Pkg.  Co.,  quently  complained,  and  the  master 
130  N.  W.  (Neb.)  425  (1911);  had  repeatedly  promised  that  the 
Pavan  v.  Worthen,  etc.  Co.,  78  Atl.  defect  should  be  remedied,  the  ser- 
(N.  J.)  658  (19ill);  Parfitt  v..  vant  did  not  assume  the  risk,  in  con- 
Sterling  Veneer,  etc.  Co.,  69  S.  E.  tinuing  in  the  employment  in  ex- 
(W.  Va.)  985  (1910).  pectation  that  the  lights  would  be 
°^'  The  whole  of  this  sentence  from  properly  fixed  ( Smith  v.  Backus 
our  old  section  96  (in  its  original  Lumber  Co.,  64  Minn.  447,  67  N.  W. 
form),   was   quoted   and   adopted   in  358). 

Hough  V.  Texas,  etc.  R.  Co.,  100  U.  '^'  Laming  v.  N.  Y.  Central  R.  Co., 

S.   213,   225    [engineer  and  defective  49   N.   Y.    521.      Where   plaintiff,    a 

engine] ;    and  also  in  Missouri   Fur-  blacksmith   was   assigned   an  incom- 

nace     Co.     v.     Abend,     107     111.    44  petent    helper,    and    the   latter    was 

[similar  facts].     So  held  in  Conroy  changed  on  plaintiff's  complaint,  but 

v.    Vulcan   Iron    Works,    62   Mo.    35  reassigned    May    4th,    and    plaintiff 

[boards      of      platform      insecure] ;  again    complained   on   the    6th,    and 

Greene   v.   Minneapolis,   etc.   R.   Co.,  was    promised    another    helper,    and 

31  Minn.  248,  17  N.  W.  378  [broken  was  injured  on  the   lOth,  a  verdict 

"  chafing     irons "] ;     Manufacturing  holding    plaintiff    free    from    negli- 

Co.   v.   Morrissey,    40    Ohio   St.    148  gence  sustained  (Lyberg  v.  Northern 

[defective  lathe] ;  Belair  v.  Chicago,  Pac.  R.  Co.,  39  Minn.  15,  38  N.  W. 

etc.  R.  Co.,  43  Iowa,  662   [defective  632;    Allcot  v.   Kirkham,    101    App. 

draw  bar];   Parody  v.   Chicago,  etc.  Div.  77,  91  N.  Y.  Supp.  775  (1905), 

R.  Co.    15  Fed.  205   [defective  draw  (plaintiff,    a    carpenter,    on   turning 
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servant,  apprehending  a  particular  danger,  raakes  it 
known  to  the  master,  who  assures  him  that  he  will  pro- 
vide against  it.^"^  Nor,  indeed,  is  any  express  promise  or 
assurance  from  the  master  necessary.  It  is  sufficient  if 
the  servant  may  reasonably  infer  that  the  matter  will  be 
attended  to.'^^*  So  a  servant  may  rely  upon  the  master's 
assurance  that  there  is  no  real  danger,'^^^  or  that  he  vsdll 


around  discovered  that  a  fellow  work- 
man, S,  was  working  immediately 
behind  him  and  was  struck  in  the 
eye  by  a  flying  rail  S  was  trying  to 
drive;  he,  had  complained  to  the 
master  that  S  was  a  careless  work- 
man, that  he  did  not  want  to  work 
with  him,  and  the  master  had  told 
him,  "  all  right,  you  go  ahead  where 
you  are,''  held,  sufficient  to  support 
a  verdict  on  the  ground  that  plain- 
tiff did  not  continue  to  assume  the 
risk  and  had  a  right  to  rely  on  the 
statement  of  the  master  as  to  assur- 
ance that  S  would  not  be  put  to  work 
near  him)  ;  Gray  v.  Red  Lake  Falls 
Lbr.  Co.,  85  Minn.  24,  88  N.  W.  24 
(190il). 

™  Hyatt  V.  Hannibal,  etc.  R.  Co., 
19  Mo.  App.  287  [employee,  sent  out 
to  shovel  snow  drifts,  was  frozen  in 
consequence  of  non-fulfillment  of  a 
promise  to  provide  a  car  in  which  he 
could  warm  himself. 

™  Northern  Pao.  R.  Co.  v.  Bab- 
cock,  154  U.  S.  19a,  14  S.  Ct.  978 
[justifiable  impression  that  repair 
would  be  made].  So,  where  by  the 
master's  conduct,  the  servant  is 
lulled  into  a  sense  of  security 
(Graham  v.  Newburg  Coal  Co.,  38 
W.  Va.  273,  18  S.  E.  584).  Where 
a  driver  of  a  wagon  notifies  his  em- 
ployer of  its  dangerous  condition, 
and  is  induced  to  use  it  for  a  short 
time,  the  servant  does  not  assume 
the  risk  (Sohlitz  v.  Pabst  Brewing 
Co.,  57  Minn.  303,  59  N.  W.  188; 
S.   P.,   Eddy   v.    Bodkin    (Tex.    Civ. 


App.),  28  S.  W.  54).  Contra,  Gulf, 
etc.  Ry.  Co.  v.  Garren,  96  Tex.  605, 
74  S.  W.  897,  97  Am.  St.  Rep.  939 
( 1903)  ;  (where  the  reply  to  the  com- 
plaint by  one  assumed  to  have  had  au- 
thority to  make  the  promise,  "  I  will 
have  it  fixed,"  was  held,  strangely 
enough,  insufficient  to  support  a  ver- 
dict) ;  Texas,  etc.  Ry.  Co.  v.  Nichols, 
41  Tex.  App.  119  (1905).  See  note 
625,  cmte. 

■^°  Where  a  master  directs  his  ser- 
vant to  work  in  a  certain  dangerous 
place,  and,  in  reply  to  the  servant's 
expressions  of  fear,  assures  him  that 
there  is  no  danger,  the  servant  is  not 
guilty  of  negligence  in  going  to 
work  there,  unless  the  danger  is  so 
imminent  that  no  prudent  person 
would  undertake  to  perform  the  ser- 
vice (Chicago  Brick  Co.  v.  Sobko- 
wiak,  148  111.  573,  36  N.  E.  572).  To 
same  effect,  Wagner  v.  Jayne  Chemi- 
cal Co.,  147  Pa.  St.  475,  23  Atl.  772 
[fumes  of  nitric  acid  assured  not  be 
injurious] ;  Hoffman  v.  Dickinson, 
31  W.  Va.  142,  6  S.  E.  53  [chain; 
assurance  no  danger] ;  Stephens  v. 
Hudson  Knitting  Co.,  69  Hun,  375, 
23  N.  Y.  Supp.  656;  Schlaeker  v. 
Ashland  Min.  Co.,  89  Mich.  253,  50 
N.  W.  839;  O'Driscoll  v.  Faxon,  156 
Mass.  527,  31  N.  E.  685;  Burgess  v. 
Davis  Sulphur  Co.,  165  Mass.  71,  42 
N.  E.  501.  If  the  master  has 
superior  knowledge,  or  means  of 
knowledge,  and  assures  a  servant 
that  he  can  safely  undertake  a  given 
work,  such  an  assurance  may  justify 
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explain  the  points  of  danger,^^^  or  that  lie  will  see  that 
there  is  no  danger.'^^^  Much  more  may  he  rely  without 
inquiry  upon  an  assurance  that  repairs  have  actually 
been  made/^'  If,  however,  he  knows  that  such  assurances 
are  f  alse,^^''  or  if  the  danger  is  so  palpable,  immediate  and 
constant  that  none  but  an  utterly  reckless  person  would 
expose  himself  to  it,  even  after  receiving  any  or  all  of 
these  assurances,'**''  the  servant  may  be  debarred  from 

the  servant  in  undertaking  tlie  work,  v.  Gas  Co.,  81  Wis.   191,  51  N.  W. 

without  being  liable  to  the  charge  of  328;   Meador  v.  Lake  Shore,  etc.  R. 

negligence,     unless     the     danger     is  Co.,  138  Ind.  290',  37  N.  E.  721;   St. 

imminent     or     manifest      (Haas     v.  Louis,  etc.  R.  Co.  v.  Kelton,  55  Ark. 

Balch,  56  Fed.  984,  6  C.  C.  A.  201).  483,    18    S.    W.    933;    Showalter    v. 

See  note  530,  ante.  Fairbanks,   88   Wis.   376,   60   N.   W. 

™  The  rule  that  a  servant  assumes  257     [assurances     of    no     danger] ; 

the   risks   of   the   business   does   not  McAndrews    v.    Montana    Union    R. 

apply  where  the  servant  is  required  Co.,  15  Mont.  290,  39  Pac.  85  [orders 

by     his     master    to    enter    upon    a  to  go  on  "  with  great  care "] ) .     This 

hazardous  task  under  an  unfulfilled  limitation    is   recognized   in   all   the 

promise  to  point  out  its  hazards  to  cases   cited   in  the   last  note.     The 

him      (McCormick     Mach.     Co.     v.  servant  cannot  "rely"  upon  an  as- 

Burandt,  136  111.  170,  26  N.  E.  588).  surance  which   he   does  not  ielieve. 

""  Defendant     had     told     plaintiff  These  decisions,  however,  need  to  be 

that  he  would  see  that  no  cartridge  reviewed   in  the   light   of   the   more 

was  left  in  any  revolver  returned  to  modem     and     humane     cases     cited 

plaintiff  for   alteration.     Held,  that  under     §     211a,     ante.       The     night 

it    was     a    question    for     the     jury  watchman   of   a   freight  yard,   after 

whether,    by    continuing    in    defend-  twice    applying    for    a    lantern    as 

ant's  employ  after  he  had  once  dig-  necessary  to  his  safety,  and  receiv- 

covered   a   cartridge    in   a    revolver,  ing  promises  of  one,  was  told  that 

plaintiff   assumed   the   risk   of   such  he  would  be  lucky  if  he  got  one  in  a 

an  accident  (Anderson  v.  Duckworth,  month.     He   resumed  work   not  ex- 

162  Mass.  251,  38  N.  E.  510).  pecting  to  get  one  within  a  month. 

"'' Lawrence  v.  Hagemeyer,  93  Ky.  Held,  that  his  employment  being 
591,  20  S.  W.  704;  Atchison,  etc.  R.  immediately  and  constantly  dan- 
Co.  V.  McKee,  37  Kans.  592,  15  Pac.  gerous,  he  could  not  recover  (In- 
4g4_  dianapolis,   etc.   R.    Co.    v.    Watson, 

°^°This  is  on  the  general  principle  114  Ind.   20,    14  N.   E.   721,    15   Id. 

of  estoppel.  824 ) .      "  Utterly    reckless "    is    the 

™  Dist.    Columbia    v.    McElligott,  phrase  used  in  Hough  v.  Texas,  etc. 

117   U.   S.    632,   6   S.   Ct.   884;    Mc-  R.  Co.,  lOO  U.  S.  213;  Chicago  Brick 

Kelvey   v.    Chesapeake,   etc.   E.   Co.,  Co.   v.   Sobkowiak,   148   111.   573,   36 

35   W.  Va.   500,   14  S.   E.   261.     So  N.   E.   572;    Indianapolis  R.   Co.   v. 

held    as    to   promises    to    supply    a  Ott,  11  Ind.  App.  564,  38  N.  E.  842; 

better  ladder   (Marsh  v.  Chickering,  Cincinnati    R.    Co.    v.    Grames,    136 

101  N.  Y.  396,  5  N.  E.  56;  Corcoran  Ind.  39,  34  N.  E.  714.    "No  prudent 
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recovery,  not  because  he  ' '  assumed  the  risk, ' '  but  on  the 
ground  of  his  contributory  negligence.  For  the  master's 
duty  to  repair  is  a  continuing  one,  and  servants  do  not 
"  assume  the  risk  "  of  his  faults.^*^  In  several  cases, 
however,  that  phrase  is  used  by  the  courts.  After  the 
prescribed  period  has  elapsed  without  change,  or  if  the 
master  has  refused  to  remedy  the  defect,  the  servant 
cannot  rely  upon  his  expectation  of  a  remedy  as  an  excuse 
for  remaining,  whatever  rights  he  may  have  upon  other 
grounds;  and  in  many  cases  it  has  been  held  that  he 
"  assumed  the  risk."  ^*^  It  may  seem  presumptuous  on 
our  part  to  differ  from  so  many  learned  judges ;  but  we 
think  that  all  these  decisions  are  wrong.  They  entirely 
ignore  the  master's  gross  breach  of  his  express  contract 
to  repair.  Why  is  not  the  servant  entitled  to  recover 
upon  that  ground,  entirely  irrespective  of  the  ordinary 
issue  of  negligence?  To  an  action  upon  breach  of  ex- 
press contract,  contributory  negligence  is  no  defense.  If 
the  master  expressly  promises  to  "  take  all  the  risks," 
the  servant  may  recover  upon  this  promise,  no  matter 
how  obvious  the  risk  may  be."' 

persodi "  is  the  language  of  Indian-  were  all  eases  in  which  so  long  a 
apolis,  etc.  R.  Co.  v.  Watson,  114  time  had  elapsed  withouf  repair 
Ind.  2ft,  14  N.  E.  721;  Chicago  Forge  that  the  servant  could  not  have  he- 
Co.  V.  Van  Dam,  149  111.  337,  36  N.  lieved  that  it  would  be  made.  It 
E.  1024;  Rothenberger  v.  North-  must  be  admitted,  however,  that  the 
western  Milling  Co.,  57  Minn.  461,  current  of  authority  since  the  last 
59  N.  W.  531.  edition  of  this  work  has  become   so 

"^Settle  V.  St.  Louis,  etc.  R.  Co.,  strong    as    to    be    irresistible     (An- 

127  Mo.  336,  30  S.  W.  125;  Huhn  v.  dreosik  v.  New  Jersey  Tube  Co.,  73 

Missouri  Pac.  R.  Co.,  92  Mo.  447,  4  N.  J.  L.  664,  63  Atl.  719,  4  L.  R.  A. 

S.  W.  937;  Patterson  V.  Pittsburgh,  (N.    S.)     913     (1906);     Trotter    v. 

etc.  R.  Co.,  76  Pa.  St.  389i  Chattanooga     Furniture     Co.,      101 

"^Stephenson  v.  Dunoan,  73  Wis.  Tenn.   257,   47    S.   W.   425    (1898); 

404,  41  N.  W.  337 ;  Counsell  v.  Hall,  Citrone    v.    O'Rourke    Eng.    Constr. 

145  Mass.  468,   14  N.  E.  530';   Mor-  Co.,    113   App.    Div.    518,    9&   N.    Y. 

bach   V.   Home   Min.   Co.,   53   Kans.  Supp.  241,  rev'd,  188  N.  Y.  339,  80 

731,    37    Pac.    122;    Eureka    Co.    v.  N.   E.    10,92,    19   L.   R.   A.    (K.    S.) 

Bass,   81   Ala.   200i,   8   So.   216    [de-  340    (1907). 

fective   fuse];    Davis   v.    Graham,   2  '"^Phillips    v.    Miehaela,    II    Ind. 

Colo.  App.  210',  29  Pac.  1007.    These  App.  672,  39  N.  E.  669. 
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§  216.  Presumption  as  to  servant's  knowledge.  —  It 

may  fairly  be  presumed  that  a  servant  knows  the  condi- 
tion of  materials,  machinery  or  appliances,  which  he  has 
a  constant  opportunity  to  inspect,  and  which  his  regular 
duties  bring  under  his  notice ;  ^^*  but  no  such  presumption 
arises  where  he  has  no  such  opportunity."^    A  locomotive 


""  The  servant  is  presumed  to  know 
of  the  ordinary  dangers  and  risks  of 
the  service,  and  cannot  recover  for 
an  injury  which  he  might  have 
avoided  by  using  such  knowledge 
(St.  Louis,  etc.  E.  Co.  v.  Marker,  41 
Ark.  542)  ;  where  a  laborer  had  his 
leg  broken  in  consequence  of  need- 
lessly sitting  on  the  edge  of  a  flat 
ear,  while  in  motion,  with  his  feet 
dangling  down.  S.  P.,  Shaw  v.  Shel- 
don, 103  N.  Y.  667,  9  N.  E.  183; 
Brossman  v.  Lehigh  Valley  R.  Co., 
113  Pa.  St.  490,  6  Atl.  226.  Compare 
Hoffman  v.  Clough,  124  Pa.  St.  505, 
17  Atl.  19.  Four  years'  service, 
never  being  warned  of  a  constant 
danger,  implied  notice  of  master's 
habitual  failure  to  warn,  and  as- 
sumption of  risk  (Flynn  v.  Camp- 
bell, 160  Mass.  128,  35  N.  E.  453). 
So  after  one  year's  service  (Kennedy 
V.  Pennsylvania  Co.  (Pa.),  17  AtL 
7).  So  after  servant  had  been 
using  machine  for  three  weeks, 
•where  neither  party  knew  of  the  de- 
fect, and  both  had  the  same  oppor- 
tunity of  discovering  it  (Rietman  v. 
Stolte,  120  Ind.  314,  22  N.  E.  304). 
It  will  be  so  presumed  where  the  de- 
fect is  obvious  (Goltz  v.  Milwaukee, 
etc.  Ry.  Co.,  76  Wis.  136,  44  N.  W. 
752,  41  Am.  &  Eng.  Ry.  cases  282 
(1890);  or  where  such  knowledge 
would  necessarily  be  acquired  in  the 
proper  discharge  of  the  servant's 
own  duties  (Missouri,  etc.  Ry.  Co. 
V.  Hannig,  91  Tex.  347,  43  S.  W. 
508  (1897);  the  true  question  gen- 
erally   is    whether    he    should   have 


known  and  understood  the  danger 
under  the  circumstances  of  the  case 
(Baltimore,  etc.  Ry.  Co.  v.  Welch, 
17  Ind.  App.  505,  47  N.  E.  182 
(1897);  Klatt  v.  N.  C.  Foster,  etc. 
Co.,  92  Wis.  622,  66  N.  W.  791 
(1896)  ;  it  is  ordinarily  one  for  the 
jury  (De  la  Vergne,  etc.  Co.  v. 
Stahl,  24  Tex.  App.  471,  60'  S.  W. 
319  (1900);,  Valley  Ry.  Co.  v. 
Keigan,  87  Fed.  849-,  31  C.  C.  A. 
225  (1898),  (to  justify  the  pre- 
sumption of  th^  plaintiff's  knowl- 
edge of  a  defect  in  the  roadbed  it 
must  appear  that  the  defect  and 
danger  were  obvious  to  one  situated 
as  he  was  if  at  all  attentive  to  his 
duties)  ;  Lehman  v.  Bagley,  82  111. 
App.  197  (1899),  (the  servant  is 
presumed  to  know  the  condition  of 
machinery,  materials  and  appliances 
he  has  constant  opportunity  to  in- 
spect and  which  his  regular  duties 
bring  under  his  notice)  ;  Pre  v. 
Standard,  etc.  Co.,  9'  Cal.  App.  591, 
100  Pac.  122  (190S),  (chargeable 
with  notice  of  such  facts  as  existed 
where  he  worked  and  would  have 
been  known  to  one  so  situated  of 
ordinary  intelligence)  ;  Lake  Shore, 
etc.  Ry.  Co.  v.  Johnson,  172  Ind.  548, 
88  N.  E.  849  (1909),  (where  em- 
ployees are  accustomed  to  use  a 
path  alongside  the  track  they  are 
presumed  to  know  of  its  imsafe 
condition). 

™  Chicago  R.  Co.  v.  Jackson,  55 
111.  492;  Mickee  v.  Wood  Mach.  Co., 
70  Hun,  456,  24  N.  Y.  Supp.  501; 
Alexander    v.    Central    Lumber    Co., 
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engineer,  conductor  or  train  servant  of  any  kind  is  not 
presumed  to  be  familiar  with  the  condition  of  the  track ; 
and  therefore  he  does  not,  as  matter  of  law,  assume  risks 
arising  from  a  defective  or  negligent  construction  of  the 
track,""  or  of  ties  under  the  track,"^  even  though  such 
defects  existed  when  he  entered  upon  his  employment. 
And  no  servant  is  presumptively  chargeable  with  notice 
of  a  peculiar  and  unusual  state  of  things."'  Reasonable 
time  must  be  allowed  to  a  new  servant  to  become  ac- 
quainted with  his  surroundings,""  and  to  an  old  servant 
to  learn  of  changes  in  the  situation.^^"     Servants  are  pre- 


104  Cal.  532,  38  Pac.  410  [few  oppor- 
tunities]. 

="  Louisville,  etc.  E.  Co.  v.  Miller, 
140  Ind.  685,  40  N.  E.  116  [conduc- 
tor] ;  Bean  v.  Western  N.  C.  R.  Co., 
107  N.  C.  731,  12  S.  E.  600;  Little 
Rock,  etc.  R.  Co.  v.  Duffey,  35  Ark. 
602;  Sweeney  v.  Central  Pacific  R. 
Co.,  57  Cal.  15;  Trask  v.  California, 
«tc.  R.  Co.,  63  Cal.  &6.  See  Lovell  v. 
Howell,  L.  R.  1  C.  P.  Div.  161; 
Lopez  V.  Central  Ariz.  Mine  Co.,  1 
Ariz.  464,  2  Pac.  748;  Mich.  Central 
E.  Co.  V.  Austin,  40  Mich.  247 
[worn  rail] ;  Jackson  Lbr.  Co.  v. 
Cunningham,  141  Ala.  206,  37  So. 
445  (1904),  (locomotive  engineer); 
Chicago,  etc.  Ry.  Co.  v.  Lee,  29  Ind. 
App.  480,  64  N.  E.  675  (19'02), 
( brakeman ) . 

""Houston,  etc.  E.  Co.  v.  Mc- 
IS^amara,  59  Tex.  255. 

»«Whalen  v.  Illinois,  etc.  E.  Co., 
16  HI.  App.  320  [switchman's  knowl- 
edge of  dangerous  proximity  of  a 
scale  shed  to  the  track,  question  for 
jury].  Where  a  brakeman  was  in- 
jured by  contact  with  a  post,  erected 
near  the  track,  by  a  station  agent, 
for  his  own  purposes,  held,  that 
plaintiff  was  authorized  to  presume 
that  no  such  obstruction  existed 
(Keams  v.  Chicago,  etc.  R.  Co.,  66 
Iowa,  599,  24  N.  W.  231). 


""Northern  Pac.  R.  Co.  v.  Mares, 
123  U.  S.  710,  8  S.  Ct.  321  [one  week 
not  necessarily  enough]. 

™  Nelson  v.  Chicago,  etc.  R.  Co., 
60  Wis.  320i,  19  N.  W.  52  [loco- 
motive engineer  not  bound  to  under- 
stand, immediately,  changes  in 
time  table].  A  baggage  master  is 
not  presumed  to  be  aware  of  am- 
biguities in  the  rules  for  running  the 
trains  (Georgia,  R.  etc.  Co.  v. 
Ehodes,  56  Ga.  045 )  ;  the  servant 
must  have  an  opportunity  to  dis- 
cover the  defect  or  danger  (Sparks 
v.  River,  etc.  Improvement  Co.,  74 
N.  J.  L.  818,  67  Atl.  600  (1907), 
(the  plaintiff,  fireman  and  oiler  on 
a,  mud  scow,  was  injured  by  a  de- 
fective valve,  he  had  no  knowledge 
of  steam  valves  or  of  the  manner  of 
constructing  or  operating  steam 
engines,  held,  the  servant  "  does 
not  assume  the  risk  of  injury  from 
defects  or  dangers  which  are  not 
obvious  and  of  which  he  had  no 
knowledge,  and  could  not  observe 
and  know  by  the  use  of  ordinary 
care  " )  ;  Nicholds  v.  Crystal  Plate 
Glass  Co.,  126  Mo.  55,  28  S.  W. 
991  (1894),  (Where  the  injury  was 
caused  by  a  defect  in  the  chain  used 
to  support  a  heavy  bar  while  being 
hammered  on  an  anvil,  the  defect 
being  one  not  discoverable  from  use. 
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sumed  to  be  aware  of  defects  whicli  are  perfectly  obvious 
to  their  sigbt,'^"  and  the  danger  of  which  is  obvious  to 

but   one   that   could   have   been   dis-  known  "] ;    Cassady  v.  Boston  &  Al- 
covered    by    inspection    by    a    com-  bany  R.  Co.,  164  Mass.  168,  41  N.  E. 
petent   inspector,   held   that  the   de-  129   [door  of  grain  car]  ;   Goodridge 
fendant     was     liable )  ;     Spencer     v.  v.  Washington  Mills  Co.,   160  Mass. 
Albert  Lea  Brick,  etc.  Co.,  107  Minn.  234,  35  N.  E.  484   [uncovered  gear- 
403,    120   N.    W.    370',    687     (1909),  ing] ;   Connors  v.  Morton,  160  Mass. 
(an    experienced    and    educated    me-  333,  35  N.  E.  860   [master  failed  to 
chanic   of    full    age,    having   general  warn,   yet   not   liable] ;    Connelly   v. 
supervision    of    machinery,    held    to  Hamilton    Woolen    Co.,     163    Mass. 
have   assumed  the   risk,   on   account  156,  39  N.  E.  787;  Appel  v.  Buffalo, 
of     his    knowledge     and    means     of  etc.  R.  Co.,  Ill  N.  Y.  550',  19  N.  E. 
knowledge)  ;     Welch    v.    Waterbury,  93;    McNeil    v.    K.    Y.,    Lake    Erie, 
136     App.     Div.     315,     120     N.     Y.  etc.  R.  Co.,  142  N.  Y.  631,  37  N.  E. 
Supp.   1059 ;  Reinsertsen  v.  Railway  566  [unblocked  guard  rails] ;  where 
Co.,    142    App.    Div.    31,    126   N.   Y.  a  longshoreman  can  see  that  a  place 
Supp.     745;     Southern    Ry.    Co.     v.  is  dark,  the  foreman,  who  is  loading 
Lyons,  169  Fed.  557,  95  C.  C.  A.  55,  a  ship,  does  not  represent  the  master 
25    L.    R.    A.    (N.    S. )    335    (1909),  in  failing  to  direct  the  longshoreman 
( an     experienced     railroad     fireman  to  go  ashore  and  get  a  lantern  ( Tully 
was  injured  while  assisting  in  tak-  v.  N.  Y.  &  Texas  S.  S.  Co.,  10  N.  Y. 
ing  a  wrecked  engine  to  the  machine  App.  Div.  463,  42  N.  Y.  Supp.  29; 
shop    by   grasping   for    a    handhold,  Foley  v.  Jersey  City  Electric  Co.,  54 
where   there   was   none,   the   cab   to  N.  J.  Law,  411,  24  Atl.  487; 'Yates 
which  they  are  attached  having  been  v.  McCullough  Iron  Co.,  69  Md.  370', 
taken  off,  held  that  the  rule  requir-  16  Atl.  280;   Richmond,  etc.  R.   Co. 
ing  the  master  to  furnish  safe  ap-  v.  Risdon,  87  Va.  335,  12  S.  E.  786 
pliances  does  not  apply  to  one  whose  [unblocked  frog] ;   Adkins  v.  Atlan- 
business   it   is   to  work  with   defee-  tie,  etc.  R.  Co.,  27  S.  C.  71,  2  S.  E. 
tive    cars,    engines,    etc.,    and    it    is  849;  Hazlehurst  v.  Brunswick  Lum- 
ihe  duty  of  the  servant  so  engaged  ber  Co.,   94  Ga.   535,   19   S.   E.   756 
to    take    notice    of    such    defects    as  [no  necessity  for  exposure  to  dan- 
may   affect  his   safety  and   open  to  ger] ;     Hoyle     v.     Excelsior     Steam 
observation)  ;   Butler  v.  Frazee,  211  Laundry   Co.,   95   Ga.   34,   21    S.   E. 
U.  S.  459,  29  Sup.  Ct.   136    (1908).  1001;    Smart   v.    Louisiana   Electric 
™For   instances   of   denial   of   re-  Co.,   47   La.    Ann.    869,    17    So.    346 
covery,  irrespective  of  actual  knowl-  [insulating      gloves] ;      Fordyce      v. 
edge,    where    defects    in    appliances  Edwards,  60  Ark.  438,  30  S.  W.  758 
were    obvious,    see    McCampbell    v.  [locomotive] ;  Lamotte  v.  Boyce,  105 
Cunard    Steamship    Co.,    144    N.    Y.  Mich.    545,    63    N.    W.    517    [ladder 
552,  39  N.  E.  637  [truck  and  skid] ;  and   post] ;    Stephenson   v.    Duncan, 
Crown   V.    Orr,    140   N.   Y.    450,    35  73    Wis.   404,   41   N.   W.   337    [pro- 
N.     E.     648      [planing     machine] ;  jecting    saw] ;    Petersen    v.    Sherry 
O'Maley   v.    South    Boston    Gaslight  Lumber  Co.,  90  Wis.  83,  62  N.  W. 
Co.,     158     Mass.     135,     32     N.     E.  948  [saw  mill] ;  Quick  v.  Minnesota 
1119   [long  experience;   "must  have  Iron   Co.,   47   Minn.   361,   50  N.   W. 
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an}'  person  of  their  mental  capacity/^^  But  to  charge 
them  with  notice  on  this  ground,  the  defect  and  danger 
must  be  unquestionably  plain  and  clear,  so  that,  if  they 
did  not  see  it,  they  must  necessarily  have  been  in  fault.''''^ 

244    [mining   elevator];    Bennett   v.  Atl.    818     (1909),     (a    car    repairer, 

Northern  Pae.  E.  Co.,  2  N.  Dak.  112,  fully  acquainted  with  the  manner  of 

49  N.  W.  408  [insufficient  space  be-  doing  the  business,  assumed  the  risk 

tween    oars] ;     Olson    v.    McMurray  of   injury   from   working   under   the 

Cedar  Lumber  Co.,  9  Wash.  St.  500,  cars,  when  the  accident  was  caused 

37  Pao.  679   [saw  mill  machinery];  by  the  neglect  of  fellow  servants  to 

Hogele  V.  Wilson,  5  Wash.  St.   160',  signal  the  movement  of  the  engine). 

31   Pae.  469    [same];   Week  v.  Fre-  '"''In   most   of  the   cases   cited,    it 

mont  Mill  Co.,  3  Wash.  St.  629,  29  will  be  found  that  weight  was  laid 

Pae.    215    [defective    wire] ;    Bonnet  upon  the  capacity  of  the  servant  to 

V.  Galveston,  etc.  R.  Co.    (Tex.  Civ.  appreciate  the  danger,  and  the  rule 

App.),   31   S.   W.   525).      So,  whefe  is  fully  stated  in  §§  203,  214,  cmte, 

the  place  of  work  was  obviously  dan-  218,  219,  219a,  post. 

gerous    (McGrath   v.   Texas,   etc.   R.  ™A  master  is  liable  for  defective 

Co.,    60    Fed.    555,   9    C.    C.    A.    133  appliances,   unless   the    defect   is    so 

[bridge] ;     Texas,     etc.     R.     Co.     v.  glaringly  obvious  that  there  can  be 

French,   86   Tex.   96,   23   S.   W.   642  no   doubt  as   to   whether   a   prudent 

[earth  bank] ;    Larich  v.   Moies,    18  man   would   have   assumed   the   risk 

R.  I.  513,  28  Atl.  661   [same];  Bat-  (Jones  v.   St.  Louis  Packet  Co.,   43 

terson   v.    Chicago,    etc.    R.    Co.,    53  Mo.  App.  398).     So,  also,  as  to  the 

Mich.    125    [track];    Diamond    Glue  danger  of  particular  work  (Kerns  v. 

Co.   V.   Wietzychowski,  227   111.   338,  Chicago,  etc.   R.   Co.,  94  Iowa,   121, 

81    N.    E.    392    (190i7),    (where   the  62    N.   W.    692).      If   by    reason    of 

operator  of  an  elevator  was  injured  darkness,   the   defect  could  not  pos- 

by  the  fall  of  the  cage,  caused  by  a  sibly  have  been  seen,  the  servant  is 

defective     cable,   which,    though    ap-  free  from  fault    (Bright  v.  Barnett 

parent  and  known  to  others,  wasun-  Co.,   88   Wis.   299',    60  N.   W.    418). 

known  to  plaintiff,  who  testified  that  For  cases  in  which  the  question  of 

he  had  no  time  to  examine  it,  held  notice  was  for  the  jury,  see  Walker 

to   sustain   a  verdict  for  the  plain-  v.  Lake  Shore,  etc.  R.  Co.,  104  Mich, 

tiff)  ;    Kath   v.    St.   Louis,   etc.    Ry.  606,   62   N.   W.    1032    [workman   in- 

Co.,    232    111.     126,    83    N.    E.    533  experienced ;    no   warning] ;    Oregon, 

(1907),     (where    a    crooked    electric  etc.  R.  Co.  v.  Tracy,  66  Fed.  931,  14 

pole  had  been  set  nearer  the  track  C.  C.  A.  199  [view  obscured] ;  Smith 

than  others,  and  from  the   swaying  v.  Occidental  Steamship  Co.,  99  Cal. 

of  the  cars  at  the  point  owing  to  a  462,  34  Pao.  84;   Gaul  v.  Rochester 

defective    track,    no    recovery    could  Paper   Co.,   72   Hun,   485,   25   N.   Y. 

be   had  for   death   of  the   conductor  Supp.  443;   Coif  v.  Chicago,  etc.  R. 

caused  by  striking  the  pole,  the  con-  Co.,    87    Wis.    273,    58    N.    W.    408 

ditions  having  long  existed,  the  con-  [work  done  at  night] ;    Marshall  v. 

ductor    is    presumed    to    have    been  St.  Louis,  etc.  Ry.  Co.,  78  Ark.  213, 

aware    of    them)  ;    Smith    v.    Phila-  94   S.  W.  56,   115   Am.   St.   Rep.   27 

delphia   Ry.    Co.,    Ill    Md.    274,    73  (1906),   (a  brakeman  coupling  a  de- 
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§  217.  Means  of  knowledge;  duty  to  investigate.  —  It 

has  been  often  said  that  the  master  is  not  liable  for  de- 
fects in  instrumentahties  to  a  servant  whose  means  of 
knowledge  were  equal  to  those  of  the  master.^^*  But  this 
is  much  too  broad  a  statement;  and  in  later  and  better 
considered  cases,  it  has  been  very  properly  repudiated.^°^ 
It  is  not  the  law.  Such  a  rule  certainly  has  no  applica- 
tion to  latent  defects ;  as  to  which  servants  are  not  bound 
to  inquire  or  inspect.'^''^      The  true  rule  as  to  "  equal 

fective    car   on   to   a   train   for   the  Missouri  Pac.  R.  Co.,  48  Kans.  654, 

purpose   of  taking  it   to   the   repair  29    Pac.    1138     [equal    knowledge    a 

shop  assumes  the  risk,  although  he  bar].    Plaintiff,  having  better  knowl- 

did   not   examine   the   car   to   ascer-  edge  of  the  danger  than  defendant, 

tain     wherein     it     was     defective)  ;  not  entitled   to  recover    (Fairmount 

Montgomery  Coal   Co.   v.   Barringer,  Cemetery    v.    Davis,    4    Colo.    App. 

218  111.  327,   75  N.  E.   90O    (1905),  570,    36   Pac.    911;    E'vansville    Gas, 

(where  a  servant  goes  underneath  a  etc.   Co.  v.  Kaley,  38  111.  App.   342, 

coal   shute  knowing  there   is  a  hole  76    N.    E.    548     ( 1905 )  ;    Walker    v. 

in  it  from  which  lumps  of  coal  are  Scott,    67    Kans.    814,    64    Pac.    615 

liable    to    drop,    notwithstanding   he  (1901);     Stewart    v.    Seaboard    Air 

had  not  noticed   particularly  where  Line  Ey.  Co.,  115  Ga.  624,  41  S.  E. 

the  hole  was)  ;  San  Antonio,  etc.  Ey.  981    (1902). 

Co.  V.  Engelhorn,  24  Tex.  App.  324,  "''Austin  v.  Appling,  88  Ga.  54, 
62  S.  W.  561,  65  S.  W.  68  (19O0),  13  S.  E.  955;  V^illiams  v.  Missouri 
(because  a  railway  employee  had  Pac.  R.  Co.,  109  Mo.  475,  18  S.  W. 
reason  to  believe  that  a  cattle  guard  1098;  Dickson  v.  Omaha,  etc.  R.  Co., 
was  so  near  the  track  that  it  was  124  Mo.  140,  27  S.  W.  476  [fence]; 
only  possible  and  not  probable  he  Salem  Stone  &  Lime  Co.  v.  Tepps, 
might  be  struck  by  it  while  using  10  Ind.  App.  516,  38  N.  E.  229 
the  ladder  on  the  side  of  the  ear,  [latent  defect  in  machinery] ;  Mis- 
does  not  assume  the  risk)  ;  Brotzki  souri  Pac.  R.  Co.  v.  Crenshaw,  71 
v.  V^isconsin  Granite  Co.,  142  VS^is.  Tex.  340,  9  S.  W.  262;  Detroit  Crude 
380,  125  N.  W.  916,  27  L.  R.  A.  Oil  Co.  v.  Grable,  94  Fed.  73,  36 
(N.  S.)  982  (1910),  (an  experienced  C.  C.  A.  94  (1896),  (qualified  by 
employee  using  a  steel  rod  in  load-  the  conditions  that  there  is  no  ques- 
ing  blast  holes  assumes  the  risk  of  tion  of  the  intricate  character  of 
a  premature  explosion  from  a  spark  the  appliance  or  of  the  imperfect  in- 
being  struck  by  such  rod).  telligence  of  the  employee). 

''^  Nashville,  etc.  R.  Co.  v.  Hand-  "^  Servants    are    not,    as    a    rule, 

man,   13  Lea,  423;   Lumley  v.  Cas-  bound  to  inspect  instrumentalities  or 

well,  47  Iowa,  159;  Moulton  v.  Gage,  to  look  for  latent  defects    (Snow  v. 

138   Mass.   390;   Malone  v.   Hawley,  Housatonic    E.    Co.,    8    Allen,    441; 

46    Cal.    409;    Salem    Stone    Co.    v.  Pennsylvania  Coal  Co.  v.  Kelly,  156 

Hohbs,    11    Ind.   App.   27,   38   N.   E.  111.   9,   40  N.   E.    938    [machinery]; 

538    [no   latent    defects] ;    Clark   v.  Chicago,   etc.   R.    Co.   v.   Hines,    132 
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knowledge  "  is  that,  when  the  means  of  knowledge  and 
the  duty  to  use  those  means  are  equal,  between  master 
and  servant,  and  neither  uses  those  means,  both  are 
equally  at  fault.  And  this  is  all  which  was  really  in- 
tended by  the  courts  in  the  loose  dicta  referred  to.^"     As 

111.   161,  23  K.  E.   1021    [approving  son,   108   S.   W.   293,   32   Ky.   L.   R. 

our  text] ;   Porter  v.  Hannibal,  etc.  1278  ( 1908 )  ;  Rowden  v.  Schoenherr- 

E.   Co.,   71   Mo.   66;    Harr  v.   N.   Y.  Walton  Min.  Co.,  136  Mo.  App.  376, 

Central   R.   Co.,   114  N.   Y.   623,   21  117  S.  W.  695   (1909);  Texas  Short 

N.    E.    425    [track   in   large   yard];  Line    Ry.     Co.    v.     Waymire     (Tex. 

Pennsylvania  Co.  v.  McCormack,  131  App.),  89  S.  W.  452  (1905)  ;  Duerler 

Ind.   250,   30  N.   E.   27    [brakeman;  Mfg.  Co.  v.  Eichliorn,  44  Tex.  App. 

roadway    and    switches];     Pennsyl-  638,    99     S.    W.     715     (1907);     St. 

vania   Co.   v.   Brush,    130  Ind.   347,  Louis,   etc.   Ry.    Co.   v.    Schuler,   46 

28   N.    E.    615    [switchman;    broken  Tex.     App.     356,     102     S.     W.     783 

tie   in  track] ;    Pennsylvania   Co.   v.  ( 1907 )  ;    Missouri,    etc.    Ry.    Co.    v. 

McCaffrey,    139   Ind.   430,   38   N.   E.  Blachley,  10.9  S.  W.  (Tex.  App.)  995 

67    [section  man;    absence  of  neces-  (1908);    El.    Paso,    etc.    Ry.    Co.   v, 

sary  hands  from  train];   Morton  v.  O'Keefe,     110    S.    W.     (Tex.    App.) 

Detroit,   etc.   R.   Co.,   81   Mich.   423,  1002     (190'8);    Waggoner'  v.    Sneed,. 

46    N.    W.    Ill     [brakeman;    brake  118  S.  W.   (Tex.  App.)   547   (1909); 

chain] ;    Nicholds    v.    Crystal    Plate  Amer.   Smelting,  etc.   Co.  v.   McGee, 

Glass  Co.,  126  Mo.  55,  27  S.  W.  516  157  Fed.  69;  84  C.  C.  A.  573  (1907)  ; 

[chain] ;   Little  Rock,  etc.  R.  Co.  v.  Bolen-Darball  Coal  Co.  v.  Williams, 

Voss    (Ark.),    18   S.   W.    172    [road-  164  Fed.  665,  90  C.  C.  A.  481   (1908). 

bed];  Missouri  Pae.  R.  Co.  v.  Cren-  ''"See  Wells  v.  Coe,  9  Colo.  159,  11 

shaw,    71    Tex.    340',    9   S.    W.    262;  Pao.  50,  in  which  the  facts  were  as 

Zintek  v.  Stimson  Mill  Co.,  9  Wash,  above    stated,    but   the    usual    broad 

St.  395,  37  Pac.  340   [lumber  pile]  ;  language  was  used.     So  in  Vincen- 

Victor   Coal   Co.   v.   Muir,   20   Colo,  nes  Water  Supply  Co.  v.  White,  124 

320,  38  Pac.  378  [mine  roof] ;  Little  Ind.  376,  24  N.  E.  747.    While  it  has 

Rock,  etc,  R.  Co.  v.  Moseley,  56  Fed.  been  held  that  where  the  master  and 

10O9',   6,  C.   C.   A.   225    [switchman;  servant    have    equal    knowledge,    or 

tracks  in  yard] ;  Carpenter  v.  Mexi-  means  of  knowledge,  of  defects  and 

can     Nat.     R.     Co.,     39     Fed.     315  dangers,    the    servant    assumes    the 

[brakes];   Southern  States  Portland  risk    (Wright   v.    Pacific    Coast   Oil 

Cement  Co.  v.  Helms,  2  Ga.  App.  308,  Co.,    53    Pac.     (Cal.)     1086    (1898); 

58    S.    E.   524    (1907);    Hubbard   v.  Cartledge  v.  Pierpont  Mfg.  Co.,  120 

Macon  Ry.  &  L.  Co.,  5  Ga.  App.  223,  Ga.    221,    47    S.    E.    586     (1904); 

62  S.  E.  1018  (1908);  Superior  Coal  Staldter    v.    Huntington,     153    Ind. 

&  Min.  Co.  V.  Kaiser,  229  111.  29,  82  354,  55  N.  E.  88   ( 1900-)  ;  Walker  v. 

N.  E.  239  (1908)  ;  Mitchell  Lime  Co.  Scott,  64  Pac.   (Kans.)    615    (190-1)  ; 

V.   Nickless,   85   N.   E.    (Ind.   App.)  Davis  v.   Forbes,   171  Mass.  548,  51 

728     (190'8);     Finley    v.    Louisville  N.  E.  20',  47  L.  R.  A.   170   (1898); 

Ry.  Co.,  10'3  S.  W.  343,  31  Ky.  L.  R.  Hart  v.   Naumburg,   123  N.  Y.   641, 

740  (1907) ;  Smith  &  Son  v.  Garri-  25  N.  E.  385  (1891) ;  Baltimore,  etc. 
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the  master  is  always  bound  to  use  due  care  in  the  selection 


Ey.  Co.  V.  Baugh,  149  U.  S.  368,  37 
L.  Ed.  772;  Detroit  Crude  Oil  Co.  v. 
Grable,  94  Fed.  73,  36  C.  C.  A.  94 
(1899)  (such  rule  is  nevertheless 
not  applicable  where  the  master's 
duty  requires  him  to  know  of  dan- 
gers that  the  servant  is  ignorant  of 
and  which  he  is  not  under  obligation 
to  know)  ;  St.  Louis,  etc.  Ry.  Co.  v. 
Irwin,  37  Kans.  701,  16  Pac.  146,  1 
Amer.  S.  R.  266  (1888)  ;  Pfisterer  v. 
Peter,  etc.  Co.,  117  Ky.  501,  78 
S.  W.  450,  25  Amer.  S.  R.  1905; 
Nicholds  V.  Crystal  Plate  Glass  Co., 
126  Mo.  55,  28  S.  W.  991  (1896); 
Davidson  v.  Southern  Pac.  Co.,  44 
Fed.  476  ( 1891 )  ;  Southern  Cotton 
Oil  Co.  v.  Gladman,  1  Ga.  App.  259, 
58  S.  E.  249  (190i7)  ;  King  v.  King, 
79  Kans.  584,  100  Pac.  503  (1909)  ; 
the  servant  is  not  under  the  same 
duty  as  the  master  to  inspect  to 
ascertain  the  risks  of  the  service 
McDonald  v.  Chicago,  etc.  Ky.  Co., 
41  Minn.  439,  43  N.  W.  380  ( 1889)  ; 
Bland  v.  Shreveport,  etc.  Ry.  Co.,  48 
La.  Ann.  1057,  20  So.  284,  4  Am.  & 
Eng.  R.  Oases  (N.  S.)  349  (1897); 
Barto  V.  Iowa  Tel.  Co.,  126  la.  241, 
101  N.  W.  876,  106  Am.  St.  Rep. 
347  (1904),  (one  employed  as  a  tele- 
phone lineman,  not  required  to  in- 
spect wires  or  furnished  with  tools 
to  discover  defects  or  live  wires,  in- 
jured by  a  wire  that  had  become 
charged  by  contact  with  a  defectively 
insulated  electric  light  wire,  is  not 
chargeable  with  knowledge  of  its 
condition  and  does  not  assume  the 
risk)  ;  Liedke  v.  Moran,  43  Wash. 
428,  86  Pac.  646,  117  Am.  St.  Rep. 
1058  (1906),  (one  employed  as  a 
laborer  in  taking  down  a  scaffold 
was  under  no  duty  to  examine  the 
scaffolding  and  did  not  assume  the 
risk  of  defective  construction)  : 
Northern    Pac.    Ey.    Co.    v.    Wendel, 


156  Fed.  336,  84  C.  C.  A.  232  (1907), 
( one  working  with  a  machine  run  by 
a  belt  cannot  be  held  to  have  as- 
sumed the  risk  of  its  breaking  from 
age  and  weakness  caused  by  splicing 
where  it  is  not  shown  that  he  knew 
its  age  or  that  splicing  had  a  ten- 
dency to  weaken  it)  ;  Receivers  of 
Kirby  Lbr.  Co.  v.  Poindexter,  103 
S.  W.  (Tex.  App.)  439,  rev'd,  107 
S.  W.  (Sup.  Ct.)  42  (1908),  (one 
working  with  a  defective  belt  and 
chargeable  with  knowledge  of  its 
condition  and  danger  therefrom  does 
not  assume  the  risk  of  the  belt's 
breaking  being  caused  by  a  pulley 
being  negligently  allowed  to  remain 
in  defective  condition,  which  he 
neither  knew  nor  was  chargeable  with 
knowing)  ;  Chesapeake,  etc.  Ry.  Co. 
V.  Cowley,  166  Fed.  283,  92  C.  C.  A. 
201  (1908),  (a  trainman  knowing 
the  general  location  of  a  structure 
near  the  track  but  not  knowing  that 
it  was  dangerously  close,  does  not 
assume  the  risk  of  being  struck 
thereby  while  using  the  ladder  at 
side  of  the  car)  ;  O'Toole  v.  New 
England  Gas,  etc.  Co.,  210  Mass. 
126,  87  N.  608  (1909),  (where  an 
employee  is  injured  from  the  defect- 
ive construction  of  a  wheel  barrow 
the  mere  fact  that  he  knew  it  was 
a  little  shaky  does  not  charge  him 
with  notice  of  such  defective  con- 
struction ;  held,  that  though  a  ser- 
vant may  be  precluded  from  recovery 
if  he  appreciates  the  character  and 
extent  of  the  danger,  without  under- 
standing the  precise  manifestation  of 
its  condition  that  causes  the  injury, 
yet  he  cannot  be  so  precluded  with- 
out he  does  understand  the  nature 
and  extent  of  the  risk)  ;  Rase  v.  Min- 
neapolis, etc.  Ry.  Co.,  107  Minn.  260, 
120  N.  W.  300  ( 1909)  ;  Schroeder  v. 
Montana  Iron  Wks.,   38  Mont.  474,. 
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of  servants  and  instrumentalities,^^*  his  servants  may  rely 
upon  his  having  done  so ;  and  as,  in  the  ordinary  course 
of  affairs,  such  care  would  result  in  a  proper  selection, 
servants  have  a  right,  in  all  cases,  to  assume,  without  in- 
spection, that  instrumentalities  are  safe,^^'  and,  without 
inquiry,  that  their  fellow  servants  are  competent  and 
careful,^'"  In  like  manner,  servants  may  assume  that  all 
instrumentalities  are  fit  and  suitable  for  the  use  to  which 
the  master  applies  them,^*^  and  that  they  are  properly 
adjusted  to  each  other.^"^  It  is  only  when  special  cir- 
cumstances make  it  the  duty  of  the  servant  to  inquire 
that  it  is  contributory  negligence  on  his  part  not  to  in- 


lOO  Pac.  619i  ( 1909) ;  Rankel  v. 
Buokstaflf,  etc.  Co.,  138  Wis.  442,  120 
N.  W.  269,  20  L.  R.  A.  (N.  S.)  USD 
(1909). 

™  See  §  192,  ante,  and  notes ;  Marsh 
V.  Chickering,  101  N.  Y.  396,  5  N.  E. 
56. 

"^^  §  207g,  ante,  Chicago,  etc.  R.  Co. 
V.  Hines,  132  III.  161,  23  N.  E.  1021 
[machinery] ;  Bannon  v.  Lutz,  158 
Pa.  St.  166,  27  Atl  890;  Evans  v. 
Chamberlain,  40  S.  C.  104,  18  S.  E. 
213;  Baldwin  v.  St.  Louis,  etc.  R. 
Co.,  72  la.  45,  33  N.  W.  356.  A 
servant  may  assume  that  his  master's 
premises  and  appliances  are  safe, 
and  need  not  actively  inspect  them 
(Rigdon  v.  Allegheny  Lumber  Co., 
59  Hun,  627,  13  N.  Y.  Supp.  871; 
Lebanon  v.  McCoy,  12  Ind.  App.  50O, 
40  N.  E.  700;  Banks  v.  Wabash  W. 
R.  Co.,  40  Mo.  App.  458;  Dillingham 
V.  Harden,  6  Tex.  Civ.  App.  474,  26 
S.  W.  914  [tool] ;  see  Powers  v.  N. 
Y.,  Lake  Erie,  etc.  E.  Co.,  98  N.  Y. 
274,  280).  Brakeman  not  bound  to 
inspect  coupling  appliances  of  cars 
(Goodrich  v.  N.  Y.  Central  R.  Co., 
116  N.  Y.  398,  22  N.  E.  397;  Louis- 
ville &  N.  R.  Co.  v.  Foley,  94  Ky. 
220,  21  S.  W.  866;  Sabine,  etc.  R. 
Co.  V.  Ewing,  1  Tex.  Civ  App.  531, 


21  S.  W.  7iO0i),  or  brakes,  nor  to  ex- 
amine brakes  before  using  them 
( Ohio,  etc.  R.  Co.  v.  Pearcy,  128  Ind. 
197,  27  N.  E.  479)  ;  much  less  is  a 
yard  workman  bound  to  do  so  (Chi- 
cago, etc.  R.  Co.  V.  Kneirim,  152  111. 
458,  39  N.  E.  324),  nor,  as  a  matter 
of  law,  the  track  (Cleveland,  etc.  R. 
Co.  V.  Sloan,  11  Ind.  App.  401,  39 
N.  E.  174).  A  brakeman  cannot,  as 
matter  of  law,  be  held  negligent  in 
failing  to  discover  that  bumpers  on 
cars  he  is  about  to  couple  were  rot- 
ten, and  so  defective  as  to  permit 
the  ears  to  come  almost  together 
(Chesapeake,  etc.  R.  Co.  v.  Lash 
[Va.],  24  S.  E.  385). 

™§  207g,  ante;  U.  S.  Rolling 
Stock  Co.  V.  Wilder,  116  111.  100,  5 
N.  E.  92;  Chicago,  etc.  R.  Co.  v. 
Beatty,  13  Ind.  App.  604,  40  N.  E. 
753. 

™This  is  well  stated  in  Porter  v. 
Hannibal,  etc.  R.  Co.,  71  Mo.  66 
[brakeman  thrown  from  car  by  de- 
fect in  track].  See  Mulodwney  v. 
Illinois,  etc.  R.  Co.,  36  la.  462 
[brakeman,  coupling  cars,  injured 
through  difference  in  height  of 
buffers]. 

™^  Thus,  it  may  be  assumed  that  a 
car  has  been  properly  loaded  ( North- 
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quire.  The  duty  of  inspection  and  inquiry  may  be  cast 
upon  the  servant  by  special  contract,^"^  or  by  general 
rules  °**  or  special  orders,^"^  brought  home  to  his  notice 
and  giving  him  reasonable  opportunity  for  comphance,^"" 
and  to  the  extent  to  which  such  investigation  is  -within  his 
reasonable  capacity/"  And  it  is  cast  upon  him  by  actual 
knowledge  of  any  fact,  which  would  suffice  to  put  every 
person,  in  his  circumstances  and  of  his  capacity,  using 
ordinary  prudence,  upon  inquiry.^^*  Therefore,  if,  in  the 
ordinary  course  of  his  service,  exercising  ordinary  care, 
he  would  necessarily  ""^  become  familiar  with  certain  de- 


em Pac.  E.  Co.  V.  Everett,  152  U.  S. 
107;  Haugh  v.  Chicago,  etc.  E.  Co., 
73  la.  66,  35  N.  W.  116). 

'^  See  Pratt  v.  Lake  Shore,  etc.  E. 
Co.,  63  Hun,  616,  18  X.  Y.  Supp.  682. 

°"La  Croy  v.  N.  Y.,  Lake  Erie, 
etc.  E.  Co.,  132  N.  Y.  570,  30  N.  E. 
391;  Eichmond,  etc.  E.  Co.  v.  Dud- 
ley, 90  Va.  304,  18  S.  E.  274;  Fort 
Wayne,  etc.  E.  Co.  v.  Gruff,  132 
Ind.  13,  31  N.  E.  460;  Alexander  v. 
Louisville,  etc.  E.   Co.,   83  Ky.  589. 

°°'  Thus,  one  employed  to  select 
materials  is  necessarily  bound  to 
inspect  them  (Boettger  v.  Scherpe 
Iron  Co.,  124  Mo.  87,  27  S.  W.  466). 

"'^See  O'ilalley  v.  IST.  Y.,  Lake 
Erie,  etc.  E.  Co.,  67  Hun,  130,  22 
Is\  Y.  Supp  48   [insufficient  time]. 

'"^  Question  of  negligence  properly 
submitted  to  jury,  since  evidence 
■tended  to  show  that  it  would  have 
required  an  expert  to  discover  the 
defects  in  the  brake  (Pratt  v.  Lake 
Shore,  etc.  E.  Co.,  63  Hun,  616,  18 
N.  Y.  Supp.  682  [express  contract]. 
"As  a  general  rule,  the  servant  is  not 
required  to  inspect  the  tools  or  other 
instrumentalities  furnished  by  the 
master  for  the  performance  of  his 
duties.  We  think  he  does  assume  the 
risk  of  such  defects  as  fall  under 
his  observation  and  of  such  patent 
defects  as  a  man  of  ordinary  capacity 
[Law  of  Neg.    Vol.  I  —  40] 


and  prudence  would  necessarily  ob- 
serve in  them  in  using  them  to  do 
their  work.  Can  the  master  by  a 
mere  notice  or  contract  absolve  him- 
self from  the  primary  duty  of  fur- 
nishing safe  instrumentalities  in  the 
first  instance?  We  doubt  it.  We 
think,  however,  that  it  is  not  un- 
reasonable to  require  his  servants 
to  examine  instrumentalities  already 
in  use  in  order  to  ascertain  whether 
they  are  in  good  order.  Hence,  we 
think  a  rule  to  require  servants  to 
inspect  their  tools,  etc.,  ought  to  be 
construed  as  applying  only  to  those 
already  in  use.  But  in  any  event, 
in  order  to  make  a  rule  binding  upon 
a  servant,  it  should  be  brought  to 
his  knowledge"  (Adams  v.  Gulf,  etc. 
Ey.  Co.,  101  Tex.  5,  102  S.  W.  96 
(1907). 

™  Servant,  knowing  that  many 
cars  had  defective  brakes,  put  upon 
inquiry  as  to  brakes  on  his  car 
(Eoddy  v.  Missouri  Pac.  E.  Co.,  104 
Mo.  234,  1.5  S.  W.  1112).  He  must 
look  for  obvious  defects  (Guinard  v. 
Knapp  Co.,  90  Wis.  123,  C2  X.  W. 
625 ) .  "He  must  use  his  eyes,  and 
make  such  inspection  as  ordinary 
care  would  require  "  for  obvious  de- 
fects (Fordyce  v.  Edwards,  60  Ark. 
438,  30  S.  W.  758). 

"°It  cannot  be  held  that  deceased 
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fects,  he  is  charged,  not  only  with  notice  of  them,""  but 
with  the  duty  of  making  reasonable  investigation  into 
such  further  dangers  as  they  would  reasonably  suggest 
to  him/"  A  servant  is  chargeable  with  actual  notice  of 
every  fact  which  he  would  have  known  had  he  exercised 
ordinary  care  to  keep  himself  informed  as  to  matters  con- 
cerning which  it  was  his  duty  to  inquire ;  °"  and  especially 


was  bound  to  know  the  unsafe  con- 
dition of  the  track,  the  defect  not 
being  so  palpable  that  he  must  neces- 
sarily have  known  of  it  (Pennsyl- 
va^ia  E.  Co.  v.  Zink,  126  Pa.  St.  288, 
17  Atl.  614). 

"°Ryan  v.  Porter  Mfg.  Co.,  57 
Hun,  253,  10.  N.  Y.  Supp.  774  [floor- 
ing, used  eight  months] ;  Goltz  v. 
Milwaukee,  etc.  R.  Co.,  76  Wis.  136, 
44  N.  W.  752  [cracked  track]; 
Schulz  V.  Johnson,  7  Wash.  St.  403, 
35  Pac.  130  [rope] ;  Ragon  v.  Toledo, 
etc.  R.  Co.,  97  Mich.  265,  56  N.  W. 
612  [hole  readily  visible]. 

='' Flood  V.  Western  U.  Tel.  Co., 
131  N.  Y.  603,  30  N.  E.  196  [cross 
bars  notoriously  not  strong  enough 
to  bear  man's  weight] ;  Missouri  Pac. 
R.  Co.  V.  Somers,  71  Tex.  700,  9  S.  W. 
741.  A  brakeman  coupling  a  flat 
car  is  entitled  to  assume  that  it  is 
properly  loaded,  but  is  nevertheless 
bound  to  use  proper  diligence  to  dis- 
cover any  negligent  loading  which 
renders  the  coupling  dangerous,  and 
then  to  desist  from  the  effort,  or  em- 
ploy some  method  of  avoiding  the 
danger  (Northern  Pac.  R.  Co.  v. 
Everett,  152  U.  S.  107,  14  S.  Ct.  474). 
The  omission  of  employer  to  supply 
proper  light  does  not  excuse  em- 
ployee for  exposing  himself  to  un- 
seen and  unknown  danger  in  the 
dark,  which  he  ought  to  have  dis- 
covered, had  he  made  proper  use  of 
daylight  ( Stubbs  v.  Atlanta  Oil  Mills, 
92  Ga.  495,  17  S.  E.  746;  Norfolk  & 
W.  R.  Co.  V.  Emmert,  83  Va.  640,  3 


S.  E.  145  [couplings] ;  Gulf,  etc.  R. 
Co.  V.  Kizziah,  86  Tex.  81,  23  S.  W. 
578  [oars  and  brakes]  ;  Pre  v.  Stand- 
ard Portland  Cement  Co.,  9  Cal. 
App.  59a,  lOO  Pac.  122  (1909); 
Coughlan  v.  Philadelphia,  etc.  Ry. 
Co.,  67  Atl.  (Del.)  148  (1907); 
Smith's  Admr.  v.  North  Jellioo  Coal 
Co.,  114  S.  W.  (Ky.)  785  (1908); 
Rowden  v.  Schoenherr-Walton  Min. 
Co.,  136  Mo.  App.  695,  117  S.  W.  695 
( 1907 ) ;  Demato  v.  Hudson  County 
Gas  Co.,  74  N.  J.  Law,  793,  67  Atl. 
28  (1907)  ;  McClellon  v.  Gerrick,  44 
Wash.  524,  93  Pac.  1087  (1908)  ;  see 
Stewart  v.  Harmon,  108  Md.  446,  70 
Atl.  333,  20  L.  R.  A.  (N.  S.)  228 
(1908). 

"^  Duffy  V.  Upton,  113  Mass.  544 
[breaking  of  derrick-spar].  See  De 
Graflf  V.  N.  Y.  Central,  etc.  R.  Co., 
76  N.  Y.  125  [car-brakes  of  old  pat- 
tern, on  wrong  side  of  car] ;  Perigo 
V.  Chicago,  etc.  R.  Co.,  52  la.  276; 
Mayes  v.  Chicago,  etc.  R.  Co.,  63 
la.  562  [obvious  defect].  In  many 
cases,  the  qualifying  clause  as  to 
duty  to  inquire  is  not  stated  (Nix  v. 
Texas,  etc.  R.  Co.,  82  Tex.  473,  18 
S.  W.  571  ["knew  or  might  have 
known"];  Gulf,  etc.  R.  Co.  v.  Wil- 
liams, 72  Tex.  159',  12  S.  W.  172 
[should  have  known] ;  South  Flor- 
ida R.  Co.  v.  Weese,  32  Fla.  212,  13 
So.  436  ["should  have  known"]; 
Nelling  v.  Indtotrial  Mfg.  Co., 
78  Ga.  260  ["might,  by  ordinary 
care  "] ;  Haley  v.  Jump  River  Lum- 
ber Co.,  81  Wis.  412,  51  N.  W.  321, 
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should  tMs  rule  be  applied  where  the  servant's  action  is 
founded  upon  the  assumption  that  the  master  ought  to 
have  known  of  something  which  he  did  not  actually 
know."^  A  servant  is  certainly  not  chargeable  with 
notice  of  that  which  he  neither  knew  nor  was  bound  to 
know."* 


§  218.  Application  of  rule  to  minors.  —  It  is  now  well 
settled  that  the  general  rule,  limiting  the  liability  of  a 
master  to  his  servant,  applies  to  minor  servants,  as  well 
as  to  others;  no  distinction  being  made  on  account  of 
their  incapacity  to  contract  for  the  assumption  of  such 
perils.^"      Thus,  where  a  servant  is  set  at  dangerous 


956  [same] ;  Union  Pac.  R.  Co.  v. 
Monden,  50  Kans.  539,  31  Pac.  1002 
["in  the  performance  of  his  duties, 
must  have  known  "] ) .  But  that  con- 
dition is  always  implied.  Under 
Code  Ala.,  §  2590,  which  releases  the 
employer  from  liability  when  the 
employee  knew  of  the  defects  which 
caused  his  injury,  a  plea  is  bad 
which  alleges  that  the  employee 
knew,  "  or  by  the  exercise  of  due 
care  might  have  known  "  of  the  de- 
fect (Louisville  &  N.  E.  Co.  v. 
Hawkins,   92   Ala.   241,   9   So.   271). 

"'Lurnley  v.  Caswell,  47  la.  159 
[explosion  of  a  boiler] ;  Cooper  v. 
Butler,  103  Pa.  St.  412;  Malone  v. 
Hawley,  46  Cal.  409;  see  111.  Central 
R.  Co.  V.  Jewell,  46  111.  99'. 

™  Louisville,  etc.  R.  Co.  v.  Ward, 
10  C.  C.  A.  166,  61  Fed.  927;  Mc- 
Namara  v.  Logan,  lOO  Ala.  187,  14 
So.  175;  Wells,  etc.  Co.  v.  Miskowicz, 
50  III.  App.  452  [no  reason  to  sus- 
pect] ;  Cielfield  v.  Browning,  29  N.  Y. 
Supp.  7101,  9  N.  Y.  Misc.  98. 

"'Buckley  v.  Gutta  Percha  Mfg. 
Co.,  113  N.  Y.  540,  21  N.  E.  717; 
Hickey  v.  Taaffe,  105  N.  Y.  26,  12 
N.  E.  286 ;  Crown  v.  Orr,  140  N.  Y. 
450,  35  N.  E.  648;   Gartland  v.  To- 


ledo, etc.  E.  Co.,  67  111.  498 ;  Houston, 
etc.  R.  Co.  V.  Miller,  51  Tex.  270'; 
Pittsburgh,  etc.  R.  Co.  v.  Adams,  105 
Ind.  151,  5  N.  E.  187;  King  v.  Bos- 
ton, etc.  E.  Co.,  9  Cush.  112;  Zurn 
v.  Tetlow,  134  Pa.  St.  213,  19  Atl. 
504;  Alabama  Min.  Ry.  Co.  v.  Mar- 
cus, 115  Ala.  389',  22  So.  185  (1898)  ; 
Decatur  Car  Wheel  Co.  v.  Terry,  41 
So.  (Ala.)  839  (1896)  ;  Allen  v.  Elec. 
Co.,  131  111.  App.  118;  Evansville, 
etc.  Ry.  Co.  v.  Henderson,  134  Ind. 
636,  33  N.  E.  1021  (1893);  Free- 
bourn  V.  Chamberlain  Medicine  Co., 
136  la.  434,  113  N.  W.  918  (1907)  ; 
Union,  etc.  Ry.  Co.  v.  Estes,  37  Kans. 
715,  16  Pac.  131  (1888);  Carrierre 
v.  McWilliams,  104  La.  678,  29  So. 
333  (1901);  Carter  v.  Baldwin,  107 
Mo.  App.  217,  81  S.  W.  204  (1904)  ; 
but  see  Bellamy  v.  Whitsell,  123  Mo. 
App.  610,  lOO  S.  W.  514  (1907); 
Evans  Laundry  Co.  v.  Crawford,  67 
Neb.  153,  93  N.  W.  177,  94  N.  W. 
814  (1903);  Carrington  v.  Mueller, 
65  N.  J.  Law,  244,  47  Atl.  564 
(19011);  Langlois  v.  Dunn  Worsted 
Mills,  25  R.  I.  645,  57  Atl.  910 
(1904);  Alexander  v.  Carolina 
Mills,  64  S.  E.  (S.  C.)  914  (190i9); 
Cooperage    Co.    v.    Abernathy,    116 
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work,  the  mere  fact  of  Ms  minority  does  not  render  the 
master  liable  for  the  risk,  if  the  servant  has  sufficient 
capacity  to  take  care  of  himself,  and  knows  and  can 
properly  appreciate  the  risk."''  Therefore,  if  the  risk  is 
obvious  to  him,  and  fully  appreciated  by  him,  and  he  has 

entire  liberty  of  action,  the  usual  rules  are  held  to  ap- 
ply."''    But,  while  the  mere  fact  of  minority  is  deemed 

S.  W.  (Tex.  App.)  869  (190&);  N.  W.  390  (1900)  !  Ferrari  v.  Beaver 
Texas,  etc.  Ey.  Co.  v.  Brick,  83  Tex.  Hill  Coal  Co.,  54  Ore.  210,  94  Pac. 
598,  20  S.  W.  511  (1893);  Loverty  181,  96  Pac.  498,  102  Pac.  175,  1016 
V.  Hambriclc,  61  W.  Va.  687,  57  S.  E.  (1908)  ;  Gulf,  etc.  Ry.  Co.  v.  Jack- 
240  (1901)  ;  Casey  v.  Chicago,  etc.  son,  49  Tex.  App.  573,  100  S.  W.  478 
Ry.  Co.,  90  Wis.  113  62  N.  W.  624  (1908)  ;  Wiggins  v.  E.  Z.  Waist  Co., 
(189S);  Cudahy  Packing  Co.  v.  83  Vt.  365,  76  Atl.  36  (1910). 
Marcan,  106  Fed.  645,  45  C.  C.  A.  °"  Ogley  v.  Miles,  139  N.  Y.  458,  34 
515,  54  L.  R.  A.  258  (1902).  N.  E.  1069  [boy  16:  buzz-saw; 
™  Where  a  minor  is  of  sufficient  experience ;  no  instructions ;  non- 
age and  discretion  to  comprehend  suit] ;  Ekendahl  v.  Hayes,  10  N.  Y. 
the  dangers  of  an  employment,  the  App.  Div.  487,  42  N.  Y.  Supp.  226 
fact  that  he  is  a  minor  cannot  exer-  [boy  of  16:  disobedience  of  in- 
cise a  controlling  influence  ( Evans-  struetions ;  cog  wheels]  ;  Oszlcoscil  v. 
ville,  etc.  R.  Co.  v.  Henderson,  134  Eagle  Pencil  Co.,  57  N.  Y.  Super. 
Ind.  636,  33  N.  E.  1021).  The  fact  217,  6  N.  Y.  Supp.  501;  Williamson 
that  an  employee,  injured  by  the  v.  Sheldon  Marble  Co.,  66  Vt.  427, 
alleged  negligence  of  his  employer,  29  Atl.  609i  [boy  16:  "danger 
is  a  minor,  does  not  require  the  perfectly  apparent "] ;  Downey  v. 
question  of  his  assumption  of  risk  Sawyer,  157  Mass.  418,  32  N.  E.  654 
to  be  submitted  to  the  jury,  where  [boy  16:  dreaded  the  work;  non- 
it  plainly  appears  from  undisputed  suit;  no  point  of  coercion  raised]  ; 
evidence  (Herold  v.  Pfister,  92  Probert  v.  Phipps,  149  Mass.  258, 
Wis.  417,  66  N.  W.  356).  The  2]  N.  E.  370;  Curran  v.  Merchants' 
mother  of  a  minor  cannot  recover  Mfg.  Co.,  130i  Mass.  374  [boy  over 
for  injuries  received  by  her  child  by  14] ;  Greenway  v.  Conroy,  160 
running  a  machine  which  was  safe  Pa.  St.  185,  28  Atl.  692  [boy  14: 
when  properly  operated,  in  the  ab-  warned] ;  McMellen  v.  Union 
sence  of  evidence  that  the  employer  News  Co.,  144  Pa.  St.  332,  22  Atl. 
failed  to  give  warning  of  the  dan-  706  [intelligent  boy:  jumping  off 
gers  of  operation  (Davis  v.  Augusta  train;  non-suit];  Pennsylvania  Co. 
Factory,  62  Ga.  712,  18  S.  E.  974)  ;  v.  Congdon,  134  Ind.  226,  33  N.  E. 
Arkansas,  etc.  Ry.  Co.  v.  Worden,  90  795  [age  18:  three  months'  ex- 
Ark.  407,  119  S.  W.  828  (1909);  perience] ;  Phillips  v.  Michael,  11 
Martin  v.  Detroit  Lbr.  Co.,  141  Mich.  Ind.  App.  672,  39  N.  E.  669  [girl 
363,  104  N.  W.  692  (1905)  ;  Forquer  nearly  16  presumed  to  appreci- 
V.  Slater  Brick  Co.,  37  Mont.  426,  97  ate  extremely  obvious  dangers]  ; 
Pac.  843  (1908)  ;  Umsted  v.  Colgate,  Casey  v.  Chicago,  etc.  E.  Co.,  90  Wis. 
etc.   Elev.   Co.,    18   N.   D.    30S,    122  113,     62     N.     W.     624     [age     18; 
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immaterial,  it  is  also  settled  that  any  actual  or  presump- 
tive incapacity  of  a  minor  to  understand  and  appreciate 
the  perils  to  which  he  is  exposed  is  to  be  fully  considered, 
and  that  he  can  recover  from  his  master  for  injuries  suf- 
fered from  any  perils,  the  nature  of  which  he  did  not 
know,  or  could  not  properly  appreciate,  if  he  did  nomi- 
nally know,  and  to  which  a  prudent  and  right-minded 
master  would  not  have  allowed  him  to  be  exposed."'     In 


assumed  risk] ;  HefFeren  v.  Northern 
Pac.  E.  Co.,  45  Minn.  471,  48  N.  W. 
1,  526  [17  years:  obvious  danger; 
non-suit] ;  Anderson  v.  Morrison, 
22  Minn.  274.  A  number  of  sim- 
ilar Massachusetts  decisions  are  well 
stated  in  Patnode  v.  Warren  Mills, 
157  Mass.  283,  32  N.  E.  161.  A 
minor  servant,  old  enough  and  sen- 
sible enough  to  use  his  eyes,  and 
to  talce  notice  of  the  ordinary  opera- 
tion of  familiar  natural  lavps,  and 
to  govern  himself  accordingly,  acts 
at  his  own  peril  in  failing  so  to  do 
(Kelly  V.  Barber  Asphalt  Co.,  93 
Ky.  363,  20  S.  W.  271  [boy  17]). 
Higgins  Carpet  Co.  v.  O'Keefe,  79 
Fed.  900,  25  C.  C.  A.  220  (1897); 
O'Connor  v.  Whittal,  169  Mass.  367, 
48  N.  E.  844  (1897);  Cohen  v. 
Hamblin,  etc.  Mfg.  Co.,  186  Mass. 
544,  71  N.  E.  948  (1904);  Carring- 
ton  v.  Mueller,  65  N.  J.  Law,  244, 
47  Atl.  564  ( 1900)  ;  Bender  v.  New 
York  Glucose  Co.,  72  N.  J.  Law, 
218,  61  Atl.  388  (1905);  Sheitran 
V.  Treeler  Stave,  etc.  Co.,  13  Pa. 
Super.  Ct.  219  (1900),  (a  boy  16 
or  17  years  old  assumes  the  risk 
of  the  obvious  danger  of  feeding 
billets  to  a  circular  saw,  and  it 
makes  no  difference  that  the  em- 
ployment is  hazardous,  the  risk  be- 
ing obvious)  ;  Williams  v.  Belmont, 
etc.  Co.,  55  W.  Va.  84,  46  S.  E. 
802  (1904);  Helmke  v.  Thilmany, 
107  Wis.  216,  83  N.  W.  360   (1900), 


(plaintiff,  a  boy  16  years  old, 
who  had  worked  about  a  paper  mill 
two  years,  while  changing  his  clothes 
to  go  out  was  caught  in  a  machine, 
the  danger  being  obvious,  so  clearly 
assumes  the  risk  that  the  court 
should  so  instruct  the  jury  as  mat- 
ter of  law)  ;  Mundhenke  v.  Oregon 
City  Mfg.  Co.,  47  Ore.  127,  81  Pac. 
977,  1  L.  E.  A.  (N.  S.)  278  (1905)  ; 
Cronin  v.  Columbian  Mfg.  Co.,  75 
N.  H.  319,  74  Atl.  180  (1909)  ;  Mil- 
ler V.  Wing,  133  App.  Div.  453,  117 
N.  Y.  Supp.  1070  (1909);  Umsted 
V.  Colgate,  etc.  Co.,  122  N.  W. 
(N.  D.)  390  (1909);  Ferrari  v. 
Beaver  Hill  Coal  Co.,  102  Pac.  (Ore.) 
1016  (1909);  Mengel  Box  Co.  v. 
Dulin,  174  Fed.  647,  98  C.  C.  A. 
401  ( 1909 )  ;  Scanlan  v.  Page  Box 
Co.,  205  Mass.  12,  90  N.  E.  1146 
(1910);  Fisher  v.  Prairie,  109  Pac. 
(Okla.)  574  (1910);  Wiggins  v. 
E.  Z.  Waist  Co.,  83  Vt.  365,  76  Atl. 
36  (1910);  Schumacher  v.  Tuttle 
Press  Co.,  142  Wis.  631,  126  N.  W. 
46  (1910)  ;  Kuphal  v.  Western  Mon- 
tana, etc.  Co.,  114  Pac.  (Mont.)  122 
(1911). 

™  Union  Pacific  R.  Co.  v.  Fort,  17 
Wall.  553;  Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  572;  Sullivan 
V.  India  Mfg.  Co.,  113  Id.  396; 
Hayden  v.  Smithville  Mfg.  Co.,  29 
Conn.  548;  Hickey  v.  Taaffe,  105 
N.  Y.  26,  36,  12  N.  E.  286;  Patnode 
v.  Warren  Mills,  157  Mass.  283,  32 
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effect,  the  weight  of  authority  is  in  favor  of  applying  the 
same  principles  to  the  case  of  a  young  person  in  service 
as  to  that  of  a  child  charged  with  contributory  negli- 
gence."" He  is  held  responsible  for  the  exercise  of  that 
degree  of  care  and  discretion  which  is  usual  among  young 
persons  of  his  age  and  circumstances,  and  for  the  use  of 

N.  E.  161  [boy  of  14:  dull  of  in-  Co.,  10-2  Pac.  (Ore.)  1016  (1900); 
tellect] ;  Bartonshill  Coal  Co.  v.  Me-  Goodwin  v.  Columbia  Mills  Co.,  80 
Guire,  3  Macq.  SOO,  4  Jur.  (N.  S.)  S.  C.  34»,  61  8.  E.  390  (1908)  ;  Fed- 
772;  Turner  v.  Norfolk,  etc.  E.  Co.,  eral  Lead  Co.  v.  Sawyers,  161  Fed. 
40  W.  Va.  675:,  22  S.  E.  83  [boy  687,  88  C.  C.  A.  547  (1908). 
16] ;  Thompson  v.  Johnston  Co.,  ™  Compare  §§  70i,  73,  ante.  Atlas 
86  Wis.  576,  57  N.  W.  298  [boy  Engine  Works  v.  Eandall,  100  Ind. 
16:  little  experience;  risk  not  293.  The  negligence  of  the  parent 
assumed  as  matter  of  law] ;  Spragua  or  guardian  in  permitting  the  em- 
V.  Atlee,  81  la.  1,  46  N.  W.  756  ployment  of  a,  minor  in  the  use  of 
[boy  13:  verdict  stands];  North-  dangerous  machinery  cannot  be  im- 
ern  Pac.  Coal  Co.  v.  Richmond,  58  puted  to  the  latter  (Huff  v.  Ames,  16 
Fed.  756,  7  C.  C.  A.  485  [for  jury].  Neb.  139  [boy  of  11]).  But  a 
The  language  of  this  paragraph  was  father  who  allows  his  boy  to  be  em- 
quoted,  approved  and  adopted  in  ployed  in  a  coal  mine  without  stipu- 
Hinckley  v.  Horazdowsky,  133  111.  lating  for  such  employment  as  will 
359,  24  N.  E.  421.  Arkadelphia  Lbr.  not  expose  him  to  danger  dispropor- 
Co.  V.  Whitted,  81  Ark.  247,  98  tioned  to  his  years  and  discretion  is 
S.  W.  697  (1906)  ;  Baldwin  v.  Amer.  negligent,  and  cannot  recover  for  in- 
Paper  Co.,  196  Mass.  402,  82  N.  E.  1  juries  to  him  (Weaver  v.  Iselin,  161 
(1907);  Walton  v.  Burchel,  121  Pa.  St.  386,  29  Atl.  49).  Western 
S.  W.  (Tenn.)  391  (1907);  Com-  Coal,  etc.  Co.  v.  Burns,  84  Ark.  74, 
merce  Milling  Co.  v.  Gowan,  104  104  S.  W.  535  (1907),  (a  boy,  14 
S.  W.  (Tex.  App.)  916  (1907);  years  old,  had  notified  the  boss  of 
Johnson  v.  Motor  Shingle  Co.,  59  a  defect  in  the  machine  and  was 
Wash.  154,  96  Pac.  962  (1908);  ordered  to  go  ahead  and  told  it 
Owensboro  Stove  Co.  v.  Dougherty,  would  be  repaired,  is  not  barred 
110  S.  W.  319',  33  Ky.  L.  E.  328  from  recovery,  if  one  of  his  age  and 
( 1908 )  ;  Sailer  v.  Friedman  Shoe  Co.,  experience  would  have  continued  in 
130  Mo.  App.  712,  109  S.  W.  794  the  service,  and  if  by  reason  of  his 
(190i8);  Magone  v.  Portland  Mfg.  youth  he  did  not  appreciate  the 
Co.,  51  Ore.  21,  93  Pac.  450  (190>8)  ;  risk,  he  did  not  assume  it)  ;  Beck- 
Missouri,  etc.  Ey.  Co.  v.  Smith,  45  with  Organ  Co.  v.  Malone,  32  Ky. 
Tex.  App.  128,  99  S.  W.  743  (1907)  ;  L.  Rep.  596,  106  S.  W.  809 
Bartley  v.  Boston,  etc.  Ry.  Co.,  198  (1908),  (where  an  infant  employee 
Mass.  163,  83  N.  E.  10'93  (190«);  in  a  hazardous  business  has  not 
Galloway  v.  Chicago,  etc.  Ry.  Co.,  been  sufficiently  warned  to  compre- 
234  111.  474,  84  N.  E.  106  (1908)  ;  hend  the  risk,  he  will  be  treated  as 
but  see  Allen  v.  Elec.  Co.,  131  111.  if  he  did  not  know  the  danger). 
App.    118;    Ferreri    v.    Beaver    Coal 
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such  knowledge  as  he  actually  has,^'"  but  for  nothing 
more.^"  And  great  allowance  is  made  in  favor  of  a 
minor  rendering  obedience  to  a  superior  servant,  where 
a  servant  of  full  age  might  have  been  required  to  refuse 
such  obedience  ^'^  on  account  of  obvious  danger.  In  gen- 
eral, these  questions  are  to  be  left  to  the  jury,  especially 

»"  Sullivan  v.  India  Mfg.  Co.,  113  123  Mo.  App.   192,   100  S.  W.   1104 

Mass.   396;    Chicago  E.   Co.  v.   Wil-  (1907);   Shirley  v.  Abbeville  Furni- 

cox,    138    111.    370,    27    N.    E.    890;  ture  Co.,  76  S.  C.  452,  57  S.  E.  178, 

Evans  v.  American  Iron  Co.,  42  Fed.  121   Am.   S.   E.   962    (1907)  ;    Texas, 

519.      Minor    servants    are    held   to  etc.   Ey.   Co.   v.  McCoy,    117   S.   W. 

assume  those  ordinary  risks  of  their  (Tex.  App.)   446   (1909). 

service   which   are  obvious  to  them,  "'"  Turner  v.   Norfolk,  etc.   E.   Co., 

or  have  been  pointed  out  in  a  man-  40  W.  Va.  675,  22  S.  E.  83  [wrong- 

ner  suited  to  their  youth  and  inex-  ful  orders  of  foreman:  boy  16]; 
perience    (Smith  v.  Irwin,  51   N.  J. .  Hinckley    v.    Horazdowsky,    133    111. 

Law,  507,  18  Atl.  852).  359,    24    N.    E.    421    [boy    12:    ob- 

°"  Hayden  v.  Smithville  Mfg.  Co.,  vious  danger,  ordered  outside  regular 

29    Conn.    548 ;    Hinckley   v.    Horaz-  employment] ;    Neilon   v.    Marinette, 

dowsky,   133  111.  359,  24  N.  E.  421 ;  etc.  Paper  Co.,  75  Wis.  579,  44  N.  W. 

Brazil    Block    Coal    Co.    v.    GaflFney,  772     [ditto:     boy     14];     Jones     v. 

119  Ind.  455,  21  N.  E.  1102  [boy  10,  Old  Dominion  Cotton  Mills,  82  Va. 

coupling  coal  cars] ;   Luebke  v.  Ber-  140    [boy    13] ;     Eobertson    v.    Cor- 

lin  Mach.   Works,   88   Wis.   442,   60  nelson,   34   Fed.   716.     See   Gartside 

N.  W.  711    [age   16:    for  jury].     A  Coal   Co.  v.   Turk,   147   HI.    120,   35 

boy    of    14,    presumed    to  be  capa-  N.  E.  467  [age  18:   only  three  days 

We  of  appreciating  danger,  yet  he  is  at  work;    express   orders].      Texas, 

not  to  be  held  to  the  same  degree  of  etc.   Ey.  Co.  v.   Sherman,  87   S.  W. 

prudence  as  a  man  of  mature  years  (Tex.  App.)   887,  rev'd,  99  Tex.  571, 

(Kehler  v.  Schwenk,  144  Pa.  St.  348;  91  S.  W.  561   (1906),  (a  machinist's 

22  Atl.  910).     See  Texas,  etc.  E.  Co.  helper,    17    years    old,    injured    by 

V.  Brick,  83  Tex.  598,  20  S.  W.  511  overexertion  in  lifting  a  heavy  piece 

[boy    19,   with   experience,   not   pre-  of   iron   onto   a   lathe   by   order    of 

sumed    to    be     equally     responsible  experienced  workman,  whom  he  was 

with  adult] ;  Evans  v.  American  Iron  under  obligation  to  obey,  is  not  pre- 

&  Tube  Co.,  42  Fed.  519;  Norton  v.  eluded,  as  matter  of  law,  from  re- 

Volzke,  54  111.  App.  545.     All  cases  covery;    the    law    does    not    require 

cited  in  note  578  are  to  the  same  ef-  him  in  doubtful  matters,  at  the  peril 

feet.    Henderson  v.  Kansas  City,  177  of  his  discharge,  to  assume  the  risk 

Mo.  477,  76  S.  W.  1045  (1903)  ;  Purs-  by  disobeying  an  order,   it  not  ap- 

ley  V.  Edge  Moor  Bridge  Works,  168  pearing   that    he    could    tell   by    in- 

N.  Y.  589,  60  N.  E.  1119  (1900)  ;  Bar-  spection  it  was  too  heavy  or  that  he 

row  V.  Lewis  Lbr.  Co.,  14  Ida.  698,  95  was    capable    of    understanding    the 

Pac.  682  (1908)  ;  Di  Bari  v.  Bishop,  danger.     Contra,  in   case  of  an  ex- 

199  Mass.  254,  85  N.  E.  89   (1908)  ;  perienced  advilt.  by  the  same  court, 

Naughton   v.   Laclede    Gaslight   Co.,  Haywood   v.    Eailroad    Co.,    12   Tex. 
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as  to  mere  cMldren.^'^  The  rule  holding  masters  respon- 
sible for  risks  assumed  under  their  coercion  is  peculiarly- 
applicable  in  favor  of  minors,  and  especially  young 
children.^**  Moreover  (although  we  do  not  find  that  the 
point  has  been  judicially  determined),  we  entertain  no 
doubt  that  the  coercion  of  a  parent  or  guardian,  exer- 
cised in  favor  of  the  master,  has  the  same  effect,  in  the 
case  of  a  minor,  as  the  coercion  of  the  master  himself. 
The  master  of  a  minor  servant  is  charged  with  notice  of 
such  lack  of  capacity  as  is  usual  among  minors  of  the 
same  age,^^°  so  far  as  his  age  is  or  ought  to  be  known  by 
the  master,^*'  and  the  burden  of  proving  that  the  minor 

Ct.     Rep.     295     (not    officially    re-  duce   a  man   of   ordinary   care   and 

ported)  ;    Hinckley  v.   Horazdowsky,  prudence    to    believe    him    qualified 

133  111.   359,  24  N.  E.  421,  23  Am.  for   the   employment    (De   Lozier   v. 

St.  Rep.  618,  8  L.  R.  A.  490  (1890).  Kentucky    Lumber     Co.     [Ky.],     18 

™McCarragher     v.     Rogers,     120  S.  W.  451;   s.  p.,  Taylor  v.  Wootan, 

N.  Y.  526,  24  N.  E.  812   [boy  13];  1  Ind.  App.  188,  27  N.  E.  502).    Sub- 

Heavey      v.     Hudson,      etc.      Paper  stantially  the  same  rule  is  stated  or 

Co.,   57   Hun,   339,   10  N.  Y.   Supp.  implied  in  all  the  cases  cited  under 

585   [boy  15].  this  section. 

°"  MuUin  V.   California  Horseshoe        °"  Leistritz   v.    American   Zylonite 

Co.,  105  Cal.  77,  38  Pac.  535  [ditto:  Co.,   154  Mass.   382,   28  N.   E.   294; 

boy       16,       obeying      unwillingly] ;  Goff  v.  Norfolk,  etc.  R.  Co.,  36  Fed. 

Kehler  v.  Scwenk,   151  Pa.  St.  505,  299.     Jones  v.  Florence  Min.  Co.,  66 

25    Ml.    130    [boy    14:     unwilling;  Wis.   277,   57   Am.   Rep.   269    ("We 

urged;   for  jury].     Where  a  boy  of  think  it  is  now  clearly  settled  that 

10    is    under    control    of   full-grown  if  a  master  employs  a  servant  to  do 

men,     jury    may     infer    compulsion  work  in  a  dangerous  place,  or  where 

(Brazil    Coal    Co.    v.    GaflFney,    119  the  mode  of  doing  the  work  is  dan- 

Ind.  445,  21  N.  E.  1102).     See  also  gerous  and  apparent  to  a  person  of 

Ciriack   v.   Merchants'   Woolen    Co.,  knowledge  of  the  subject,  yet  if  the 

151   Mass.   152,   23   N.   E.   829   [boy  servant  employed  to  do  work  of  such 

12:   dull;  ordered  to  be  quick].  a  dangerous  character  or  in  a  dan- 

""In  an   action  by  an  infant  for  gerous   place,   from  youth,   inexperi- 

personal     injuries    received    in    the  ence,   ignorance  or  want  of  general 

course  of  an  employment  necessarily  capacity,  may  fail  to  appreciate  the 

attended    with    danger,    instructions  dangers,  it  is  a  breach  of  duty  on 

should  be  given  to  find  in  his  favor,  the  part  of  the  master  to  expose  a 

on    the    ground    that    he    had    not  servant  of  such  character,  even  with 

assumed  the  risks  so  as  to  require  his  own  consent,  to  such  dangers,  un- 

him  to  exercise   ordinary   care    and  less  he  first  gives  him  such  instruc- 

caution,  unless  his  age,   intelligence  tions  or  cautions  as  will  enable  him 

and  experience  were  such  as  to  in-  to  comprehend  them,  and  to  do  his. 
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servant  had  any  greater  capacity  than  this  rests  upon 
the  master,'^"  while  the  burden  of  proving  that  he  had 
less,  and  that  the  master  had  notice  of  the  fact,  rests  upon 
the  servant. 


§  219.  Special  duties  of  masters  to  minors.  —  It  is  the 

duty  of  one  who  employs  young  persons  in  his  service  to 
take  notice  of  their  apparent  age  and  ability,  and  to  use 
ordinary  care  to  protect  them  from  risks  which  they  can- 
not properly  appreciate,  and  to  which  they  ought  not  to 
me  exposed.^*'  This  is  a  duty  which  cannot  be  delegated ; 
and  any  failure  to  perform  it  leaves  the  master  subject  to 
the  same  liability,  with  respect  to  such  risks,  as  if  the 
child  were  not  a  servant."®  For  this  purpose,  the  master 
must  instruct  such  young  servants  in  their  work^'"  and 


work  with  proper  care  on  his  part  ")  ; 
Ryan  v.  Los  Angeles  Ice,  etc.  Co., 
112  Cal.  244,  44  Pac.  471,  32  L.  E.  A. 
524  (1896);  Felton  v.  Girardy,  104 
Fed.  127,  43  C.  C.  A.  439  (1900), 
(where  a  minor  is  engaged  in  a  dan- 
gerous employment  and  the  master 
has  reason  to  know  from  his  youth, 
feebleness,  incapacity  or  inexperience 
that  he  does  not  appreciate  the  dan- 
gers, he  cannot,  even  with  his  own 
consent,  assume  the  risic  imless  he 
has  been  properly  instructed). 

=''Gulf,  etc.  R.  Co.  V.  Jones,  76 
Tex.  350,  13  S.  W.  374  [boy  16: 
brakeman].  Where  a  child  12  or 
13  years  of  age  is  employed  to 
do  work  requiring  the  exercise  of 
great  care  and  judgment,  the  em- 
ployer assumes  the  burden  of  prov- 
ing that  the  child  was  in  fact  compe- 
tent, if  sued  for  injuries  alleged  to 
have  resulted  from  his  negligence 
(Molaske  v.  Ohio  Coal  Co.,  86  Wis. 
220,  56  N.  W.  475.  See  Wynne  v. 
Conklin,  86  Ga.  40,  12  S.  E.  183  [boy 
13:    nonsuit    error]). 

■^  Bowling  V.  Allen,  74  Mo.  13; 
Coombs  V.  New  Bedford  Cordage  Co., 


102  Mass.  572;  Sullivan  v.  India. 
Mfg.  Co.,  113  Id.  396;  Nashville,  etc. 
R.  Co.  V.  Elliot,  1  Coldw.  612;  Lynch 
V.  Nurdin,  1  Q.  B.  29.  Where  the 
servant  is  a  child  of  tender  years, 
the  master  is  bound  to  a  high  degree 
of  care  (Augusta  Factory  v.  Barnes, 
72  Ga.  217). 

"'  Chicago,  etc.  R.  Co.  v.  Bayfield, 
37  Mich.  205  [minor,  hired  as  com- 
mon laborer,  and  ordered  to  act  as 
brakeman] ;  followed  in  Jones  v. 
Lake  Shore  R.  Co.,  49  Mich.  573. 

™HilI  V.  Gust,  55  Ind.  45;  Keller 
V.  Gaskill,  9  Ind.  App.  670,  36  N.  E. 
303;  Glover  v.  Dwight  Mfg.  Co.,  148 
Mass.  22,  18  N.  B.  597  [girl  13, 
cleaning  wheel] ;  Sciolina  v.  Erie  Pre- 
serving Co.,  7  N.  Y.  App.  Div.  417, 
39  N.  Y.  Supp.  916.  Plaintiff  having 
been  injured  in  cleaning  a  wheel,  to 
which,  in  ordter  to  clean  it,  it  was 
necessary  to  impart  a  peculiar  mo- 
tion, the  question  of  her  due  care  is 
for  the  jury,  she  having  testified  that 
she  attempted  to  clean  the  wheel, 
and  give  the  required  movement,  as 
she  had  seen  her  fellow  servants  do 
(Glover    v.    Dwight    Mfg.    Co.,    148 
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warn  them  against  the  dangers  to  which  it  exposes 
them,^"  and  he  must  put  this  warning  in  such  plain  Ian- 
Mass.  22,  is  N.  e.  597).  The  obliga-  expected  of  them,  avoid  injuries 
tion  to  instruct  does  not  necessarily  (Cleveland  Bolling-Mill  Co.  v.  Cor- 
follow,  as  matter  of  law,  from  his  rigan,  46  Ohio  St.  283,  20  N.  E. 
minority  inexperience;  it  is  for  the  466).  It  is  proper  to  charge  that 
jury  (Atlanta,  etc.  R.  Co.  v.  Smith,  it  is  the  duty  of  the  employer  of  an 
94  Ga.  107,  20  S.  E.  763 ) .  ignorant  and  inexperienced  boy  of 
""  Tagg  V.  McGeorge,  155  Pa.  St.  tender  years  to  warn  him  of  all  danr 
368,  26  Atl.  671;  Smith  v.  Irwin,  51  gers  incident  to  his  employment 
N.  J.  Law,  507,  18  Atl.  852;  Buckley  (Harris  v.  Shebek,  151  111.  287,  37 
V.  Gutta  Percha  Mfg.  Co.,  41  Hun,  N.  E.  1015).  The  master  is  not  bound 
450;  Gamble  v.  Hine,  50  Him,  604,  to  instruct  what  to  do  in  case  fellow 
2  N.  Y.  Supp.  778;  Louisville,  etc.  servant  is  guilty  of  negligence  (Sid- 
E.  Co.  V.  Frawley,  110  Ind.  18,  9  dall  v.  Pacific  Mills,  162  Mass.  378, 
N.  E.  594;  Hoflfman  v.  Adams,  106  38  N.  E.  969).  Compare  Wilson  v. 
Mich.  Ill,  64  N.  W.  7  [dangerous  Steel-Edge  Co.,  163  Mass.  315,  39 
horse;  no  warning];  May  v.  Smith,  N.  E.  I0S9,  where  no  instruction 
92  Ga.  95,  18  S.  E.  360  [boy  17:  were  aslced  by  servant,  nearly  21. 
dangerovis  machinery] ;  Nadau  v.  Master  held  not  in  fault.  In 
White  River  Lumber  Co.,  76  Wis.  Wolski  v.  Knapp  Co.,  90  Wis.  178, 
120,  43  N.  W.  1135  [cog-wheels:  boy  63  N.  W.  87,  there  was  evidence  that 
19] ;  Kaillen  v.  Northwestern  the  employment  was  attended  by 
Bedding  Co.,  46  Minn.  187,  48  N.  W.  danger  not  obvious  to  one  unaccus- 
779  [inexperienced  by  14:  roll-  tomed  to  tlie  work,  and  that  deceased, 
ers;  spikes];  Wallace  v.  Standard  a  minor,  had  no  experience,  and  was 
Oil  Co.,  66  Fed.  260  [inflammable  not  warned  of  the  danger,  though 
oils:  boy  17].  Persons  who  em-  testimony  for  defendant  tended  to 
ploy  children  to  work  with  or  about  show  that  he  had  been  cautioned, 
dangerous  machinery,  or  in  danger-  Held,  that  the  question  of  defendant's 
ous  places,  should  anticipate  that  liability  was  for  the  jury.  s.  P., 
they  will  exercise  only  such  judgment  Armstrong  v.  Forg,  162  Mass.  544, 
and  discretion  as  is  usual  among  39  N.  E.  190l  In  an  action  involv- 
children  of  the  same  age,  under  sim-  ing  the  question  Of  negligence  in 
ilar  circumstances;  and  are  bound  setting  an  inexperienced  person  to 
eto  use  due  care,  having  regard  to  work  on  a  dangerous  machine,  a  wit- 
their  age  and  inexperience,  to  pro-  ness,  familiar  with  the  working  of 
tect  them  from  dangers  incident  to  the  machine,  may  describe  what  dan- 
the  situation  in  which  they  are  gers  there  were  about  it,  and  what 
placed ;  and  it  is  the  duty  of  the  em-  precautions  were  necessary  to  avoid 
ployer  to  so  instruct  such  employees  them;  may  testify  that  the  men 
concerning  the  dangers  connected  usually  employed  upon  it  were  of 
with  their  employment,  which,  from  mature  age,  the  plaintiflf  being  a 
their  youth  and  inexperience,  they  young  lad;  and  that,  before  being  set 
may  not  appreciate  or  comprehend,  to  work,  such  men  were  carefully 
that  they  may,  by  the  exercise  of  instructed  in  the  use  of  the  machine 
such  care  as  ought  reasonably  to  be  (N.  Y.   Biscuit  Co.  v.  Rouss,  20  C. 
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guage  as  to  be  sure  that  they  understand  it  and  appre- 
ciate the  danger/'^  For  it  is  not  enough  that  he  should 
do  his  best  to  make  children  understand.  They  must  not 
be  exposed  to  dangers  which  they  do  not  fully  understand 
in  fact.^"^  Bearing  in  mind  the  natural  forgetfulness  of 
youth,  he  must  renew  this  warning  from  time  to  time,  as 
may  be  reasonably  necessary.^"*  And  if  the  servant  has 
not  capacity  enough  to  understand  the  warning  and  ap- 
preciate the  danger,^'^  or  for  any  other  reason  does  not  in 

C.  A.  555,  74  Fed.  608).    Woodstock  218   Pa.   594,   67   Atl.   867    (19'a7); 

Iron  Works  v.  Kline,  149  Ala.  39>1,  Monzi  v.  Washburn  Wire  Co.,  72  Atl. 

43   So.   362    (1906);    Reaves  v.   An-  (E.    I.)     394     (1909);     Leopard    v. 

niston  Knitting  Mills,  154  Ala.  565,  Laurens,  etc.  Mills,  81  S.  C.  15,  61 

45     So.     702     (1907);     Arkadelphia  S.  E.  1029  (1908)  ;  Gulf,  etc.  Ry.  Co. 

Lbr.  Co.  V.  Henderson,  84  Ark.  382,  v.  Jackson,   109  S.  W.    (Tex.  App.) 

105    S.   W.    882    (1907);    St.   Louis  478    (1908);    Wikstrom   v.    Preston 

Stove    Co.    V.    Sawyers,    119    S.    W.  Mill  Co.,  48  Wash.  164,  93  Pac.  213 

(Ark.)  830  (190'9)  ;  Florola  Sawmill  (1908);   Ewing  v.  Lanark  Fuel  Co., 

Co.  V.  Smith,  55  Fla.  447,  46  So.  332  65  W.  Va.  726,  65  S.  E.  200  (1909)  ; 

(1908);    Railway   Co.   v.   Dangourd,  Rahles  v.   Thompson  Mfg.   Co.,    137 

118  111.   App.   67;    Inland   Steel   Co.  Wis.  506,  118  N.  W.  350,  119  N.  W. 

Yedinak,     87     N.     E.      (Ind.)      229  289   (1908)  ;  Railway  Co.  v.  Hartell, 

(1909)  ;   Hardy  v.  Chicago,  etc.  Ry.  157  Fedi.  667,  85  C.  C.  A.  335  (1907). 

Co.,    139  la.   314,    115   N.   W.   8,    19  ™"  Honlahan  v.  New  American  File 

L.  R.  A.  (N.  S.)  997  (190«)  ;  Chess,  Co.,  17  R.  I.  141,  20  Atl.  268;  Eeisert 

etc.  Co.  v.  Gohagan,  32  Ky.  L.  Rep.  v.   Williams,    51    Mo.   App.    13;    see 

372,  1;0'5  S.  W.  890  (1907)  ;  Rossey  Coombs  v.  New  Bedford  Cordage  Co., 

v.  Lawrence  et  ah,  123  La.  1063,  49  102    Mass.    572   [boy,  less  than  14, 

So.  704  ( 1900)  ;  Chambers  v.  Wood-  set  to  work  near  unguarded  cogs] . 

bury  Mfg.  Co.,  10i6  Md.  496,  68  Atl.  Sufficiency  of  warning;  held,  for  the 

290,  14  L.  R.  A.  ( N.  S. )  383  ( 1907 )  ;  jury    to    decide     (Rummell    v.    Dil- 

Donovan  v.  Chase-Shawmut  Co.,  201  worth,  131  Pa.  St.  509,  19  Atl.  346). 

Mass.    357,    87    N.    E.    580    (190®);  Warning   held     sufficient    (Pratt   v. 

Marklewitz    v.    Olds    Motor    Works,  Prouty,    153    Mass.    333,    26    N.    E. 

152    Mich.     113,     115    N.    W.     999  10O2). 

( 1908 )  ;    Pinney  v.   King,   98  Minn.  "'"  Instructions      alone      are      not 

160,  107  N.  W.  1127  (1906)  ;  Disalets  enough.      Tlie    child    "must    under- 

V.  International  Paper  Co.,  74  N.  H.  stand,   in  fact"    (Hickey  v.   Taaflfe, 

440,  69  Atl.  263    (1908)  ;   Stolarz  v.  105  N.  Y.  26,  36,  12  N.  E.  286). 

Algonquin   Co.,   71   Atl.    (N.  J.)    57  ""* Repeated    warnings     held    suf- 

(1908);   Pelow  v.   Oil  Well  Supply  ficient     (Tinkham    v.    Sawyer,    153 

Co.,    194   N.   Y.    64,    86    N.    E.    812  Mass.  485,  27  N.  E.  6;   Chess,  etc. 

(1909);   Westman  v.  Wind  R.  Lbr.  Mfg.  Co.  v.  Gohagan,  supra). 

Co.,  50  Ore.  137,  91  Pac.  478  (1908)  ;  "»=  Taylor  v.  Wootan,   1  Ind.  App. 

Zearfoss   v.    Norway   Iron,   etc.   Co.,  188,  27  N.  E.  502. 
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fact  understand  it,^"'  the  master  will  be  liable  for  any 
injury  which,  such  servant  may  suffer  in  consequence,  if 
continued  at  such  work.  But  the  master  is  not  required 
to  point  out  dangers  which  are  known  or  must  be  obvious 
to  and  fully  appreciated  by  the  servant,  after  making  due 

allowance  for  his  youth."'^  Generally,  this  question  is 

for  the  jury.°^^     When,  by  statute,  the  employment  of 

'"Hickey  v.  TaaflFe,  105  N.  Y.  26,  Welsh  v.  Butz,  202  Pa.  59,  51  Atl. 

12  N.  E.  286;   Chicago  Brick  Co.  v.  599   (1902);   Ryon  v.  Northern  Pac. 

Eeinneiger,    140   111.    334,   29   N.   E.  Ry.  Co.,  53  Wash.  279,  100  Pac.  880 

1106.  (1909).     Where     the     minor     states 

°"  Ogley  V.  Miles,  139  N.  Y.  458,  34  that  he  understands  the  work,  and 
N.  E.  1069  [buzz-saw:  nonsuit];  there  is  no  reason  apparent  for 
Buckley  v.  Gutta-Percha  Mfg.  Co.,  doubting  that  he  does  (King  v. 
113  N.  Y.  540,  21  N.  E.  717  [boy  of  Woodstock  Iron  Co.,  143  Ala.  632, 
12];  Gordon  v.  Reynolds'  Card  42  So.  27;  s.  c,  149  Ala.  391,  43  So. 
Co.,  47  Hun,  278  [boy  18:  sev-  362  (1906);  Harrington  v.  Union 
eral  months'  experience]  ;  Mackin  v.  Cotton  Mfg.  Co.,  182  Mass.  566,  66 
Alaska  Refrigerator  Co.,  lOiOi  Mich.  N.  E.  414  (1902).  Nor  where  the 
276,  58  N.  W.  999';  Prentiss  v.  Kent  work  is  of  a  common  character 
Mfg.  Co.,  63  Mich.  478,  30  N.  W.  109.  familiar  to  all,  and  without  corn- 
Master  need  not  point  out  wholly  plexity  (Whalen  v.  Rosnosky,  195 
improbable  dangers  (Briggs  v.  New-  Mass.  545,  81  N.  E.  282,  122  Am.  St. 
port  News  &  M.  V.  Co.  [Ky.],  24  Rep.  271  (1907).  Nor  where  obvious 
S.  W.  1069).  Cronin  v.  Columbia  to  one  of  his  age  and  experience 
Mfg.  Co.,  75  N.  H.  319,  74  Atl.  180^  (Seller  v.  Friedman,  etc.  Co.,  130  Mo. 
29  L.  R.  A.  (N.  S.)  Ill,  annotated  App.  712,  109  S.  W.  794  (1908); 
(1909),  ('a  boy  14  years  old,  of  Bollington  v.  Louisville,  etc.  Ry.  Co., 
average  intelligence,  whose  duties  30  Ky.  Law  Rep.  1260,  100  S.  W.  850, 
required  him  to  ride  in  an  ele-  8  L.  R.  A.  (N.  S.)  850  (1907).  But 
vator,  may  be  presumed  by  the  mas-  to  relieve  the  master,  the  minor  must 
ter  to  know  of  the  danger  of  his  body  not  only  know  of,  but  appreciate  the 
being  caught  between  the  elevator  danger  (Louisiana,  etc.  Ry.  Co.  V. 
and  a  floor  if  he  put  his  body  partly  Miles,  82  Ark.  535,  103  S.  W.  158,  11 
out  of  the  cage,  and  therefore  is  not  L.  R.  A.  (N.  S.)  720  (1906); 
required  to  warn  him  of  such  dan-  Fletcher  v.  Hyde,  36  Ind.  App.  96, 
ger).  The  eases  are  practically  unan-  75  N.  E.  9  (1905)  ;  Magone  v.  Port- 
imous  on  the  point  that  if  the  minor  land  Mfg.  Co.,  51  Ore.  21,  93  Pac. 
knows  of  the  risk,  and  appreciates  150  (1907)).  Fries  v.  Am.  Lead  Pen- 
the  danger,  the  master  is  not  re-  cil  Co.,  2  Cal.  App.  148,  83  Pac.  173 
quired  to  instruct  him  (Ewing  v.  (1906).  See  note  29,  L.  R.  A.. 
Lanark   Fuel    Co.,    65    W.   Va.    726,  (N.  S.)lll. 

65    S.    E.    201    (1902);    Beghold   v.  ™' The  question  whether,  from  pre- 

Auto    Body    Co.,    149    Mich.    14,    14  vious    experience,    he     should    have 

L.  R.  A.   (N.  S.)   14,  112  N.  W.  601,  comprehended    the    danger,    so    that 

14   L.   R.   A.    (N.   S. )    609    (1907);  neither  warning  nor  instruction  was. 
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young  persons  in  certain  dangerous  work  is  prohibited,  a 
person  under  the  prescribed  age,  who  is  thus  employed, 
and  suffers  injury  in  consequence  thereof,  cannot  be  held 
to  have  assumed  the  risk  of  the  master's  negligence.^^' 
A  minor  must  not  be  employed  in  dangerous  work  against 
the  will  of  his  parent  or  guardian.*""' 


§  219a.  Inexperienced  servants,  etc.  —  The  principles 
governing  the  employment  of  minors  are,  to  a  large  de- 
gree, also  applicable  to  the  employment  of  inexperienced, 
ignorant,  feeble  or  incompetent  servants.^"^     A  master 


necessary,  is  for  the  jury  (Chopin  v. 
Badger  Paper  Co.,  83  Wis.  192,  53 
N.  W.  452). 

™Hickey  v.  TaaflFe,  32  Hun,  7;  re- 
versed only  on  the  ground  that  the 
statute  did  not  apply  to  that  particu- 
lar business,  99  N.  Y.  204.  An  em- 
ployee in  a  factory  may  waive  the 
protection  afforded  by  L.  1892,  c.  673, 
§  8,  which  provides  that  "  no  woman 
under  21  years  of  age  shall  be  al- 
lowed to  clean  machinery  while  in 
motion"  (De  Young  v.  Irving,  5 
N.  Y.  App.  Div.  499,  38  N.  Y.  Supp. 
1089).  Marino  v.  Lehmaier,  173 
N.  Y.  530,  66  N.  E.  572,  61  L.  R.  A. 
801  (1903),  (there  can  be  no  assump- 
tion of  risk  by  a  child  for  whose  pro- 
tection a  statute  was  designed)  ; 
Sterling  v.  Union  Carbide  Co.,  142 
Mich.  284,  105  N.  W.  755  (1906). 
But  see  Fitzgerald  v.  Elsas  Paper 
Co.,  30  Misc.  438,  62  N.  Y.  Supp. 
597  (190O);  Inland  Steel  Co.  v. 
Yedinak,  87  N.  E.  (Ind.)  229 
(1909)  ;  Madden  v.  VS^ilcox,  91  N.  E. 
(Ind.)  933,  rev'g  88  N.  E.  (Ind.)  871 
(1910). 

"'» Hamilton  v.  Galveston,  etc.  E. 
Co.,  54  Tex.  556;  Goff  v.  Norfolk, 
etc.  R.  Co.,  36  Fed.  290.  Where  a 
party  knowingly  engages  a  minor  in 
a  dangerous  employment,  against 
the   known   will   of  the   father,   and 


the  minor  is  injured  in  such  employ- 
ment, such  party  is  responsible  to 
the  father  for  the  consequent  loss  of 
the  services  of  the  minor  (Taylor  v. 
Chesapeake,  etc.  R.  Co.,  41  W.  Va. 
704,  24  S.  E.  631).  Where  a  minor 
is  killed  in  a  dangerous  employment, 
the  mere  fact  that  he  was  employed 
without  his  father's  consent  does  not 
render  the  master  liable  to  the  father 
for  the  loss  of  the  minor's  services, 
but  the  employment  must  have  been 
against  the  will  of  the  father  (To- 
ledo, etc.  R.  Co.  V.  Trimble,  8  Ind. 
App.  333,  35  N.  E.  716).  Gulf,  etc. 
Ry.  Co.  V.  Redeker,  67  Tex.  190',  2 
S.  W.  527,  60  Am.  Rep.  20  (1886), 
("We  are  of  the  opinion  that  where 
one  knowingly  engages  a  minor  in  a 
dangerous  employment  without  the 
father's  consent,  and  the  minor  is  in- 
jured in  such  employment,  he  is  re- 
sponsible to  the  father  for  any  con- 
sequent loss  of  the  son's  services  to 
him")  ;  Texas,  etc.  Ry.  Co.  v.  Brick, 
83  Tex.  526,  18  S.  W.  947,  29  Am. 
St.  Rep.   675    (1892). 

°"  Where  a  servant  is  warned  of 
the  dangerous  character  of  ma- 
chinery, and  understands  the  danger, 
he  cannot  recover  for  any  injury; 
but,  in  determining  his  understand- 
ing, matters  of  youth,  intelligence, 
inexperience,  and  the  like,  are  to  be 
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having  notice  of  any  such  defect  in  a  servant,  no  matter 
what  his  age  may  be,  is  bound  to  use  ordinary  care  to 
instruct  the  inexperienced  ""^  or  ignorant,""^  to  avoid 
putting  the  feeble  to  work  too  heavy  for  their  strength,'"^ 
and  generally  to  refrain  from  exposing  them  to  risks 
which  they  are  not  fit  to  encounter.  When  the  master 
has  notice  of  such  ignorance  or  inexperience  on  the  part 
of  the  servant  as  would  make  the  ordinary  risks  of  the 
business  especially  perilous  to  that  servant,  he  must  give 
the  servant  explicit  warning  of  the  danger,  and  not  allow 
him  to  undertake  the  work  without  a  full  explanation  of 
its  perils.""^     Especially  is  this  duty  of  warning  incum- 


considered  (King  v.  Ford  Eiver  Lum- 
ber Co.,  93  Mich.  172,  53  N.  W.  10). 
See  §  218,  note  578,  ante. 

""''Brennan  v.  Gordon,  118  N.  Y. 
489,  23  N.  E.  810  [use  of  elevator] ; 
Campbell  v.  Eveleth,  83  Me.  50,  21 
Atl.  784  [lath  saw] ;  Cartter  v.'  Cot- 
ter, 88  Ga.  286,  14  S.  E.  476  [unsafe 
machinery] ;  Jones  v.  Florence  Min- 
ing Co.,  66  Wis.  268;  Greenberg  v. 
Whitcomb  Co.,  90  Wis.  225,  63  N.  W. 
93 ;  Reynolds  v.  Boston  &  M.  R.  Co., 
64  Vt.  66,  24  Atl.  134  [brakeman: 
double  deadwoods] ;  Louisville,  etc. 
R.  Co.  V.  Frawley,  110  Ind.  18,  9 
N.  E.  594  [same];  Hungerford  v. 
Chicago,  etc.  R.  Co.,  41  Minn.  444,  43 
N.  W.  324  [brakeman  coupling  with 
improper  draft-iron]  ;  Missouri  Pac. 
E.  Co.  V.  White,  76  Tex.  102,  13 
S.  W.  65  [peculiar  couplings] ;  Texas 
Mex.  R.  Co.  V.  Douglas,  73  Tex.  325, 
11  S.  W.  333.  A  railroad  company 
is  bound  to  instruct  a  brakeman, 
whose  experience  in  the  business  has 
been  only  five  days,  as  to  the  proper 
mode  to  make  the  coupling  of  foreign 
cars  supplied  with  coupling  appa- 
ratus unlike  its  own,  in  using  which 
the  danger  is  greater  than  in  using 
its  own,  and  which  cannot  with 
safety  be  coupled  in  the  same  man- 


ner (Illinois  Cent.  R.  Co.  v.  Price, 
72  Miss.  862,  18  So.  415). 

™'  Kearney  Electric  Co.  v.  Laugh- 
lin,  45  Neb.  390,  63  N.  W.  941 
[common  laborer  at  excavation  not 
instructed  to  erect  supports  to 
tunnel] ;  Roth  v.  Northern  Pac. 
Lumber  X^o.,  18  Oreg.  205,  22  Pac. 
842  [unskilled  servant] ;  Ingerman 
V.  Moore,  90  Cal.  410,  27  Pac.  306 
[concealed  danger] ;  Whitelaw  v. 
Memphis,  etc.  R.  Co.,  16  Lea,  391, 
1  S.  W.  37  [young  man  19]. 

""Defendant  guilty  of  negligence 
in  setting  plaintiff  to  work  at  the 
special  task,  knowing  that  he  lacked 
the  strength  and  skill  necessary  to 
do  it  safely  (Yeaman  v.  Noblesville 
Foundry  Co.,  3  Ind.  App.  521,  30 
N.  E.  10). 

»» Mather  v.  Eillston,  156  U.  S. 
391,  15  S.  Ct.  464  [dynamite]; 
Eummell  v.  Dill  worth,  111  Pa.  St. 
343,  2  Atl.  355;  Gates  v.  State,  128 
N.  Y.  221,  28  N.  E.  373;  Louisville, 
etc.  R.  Co.  V.  Frawley,  110  Ind.  18, 
9  N.  E.  594;  Davies  v.  England,  10 
Jur.  (N.  S.)  1235  [cutting  diseased 
flesh] ;  Spelman  v.  Fisher  Iron  Co., 
56  Barb.  151  [new  explosive] ;  Smith 
V.  Oxford  Iron  Works,  42  N.  J.  Law, 
467 ;  Lofrano  v.  N.  Y.  &  Mt.  Vernon 
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bent  upon  tlie  master  when  the  risks  to  be  encountered  are 
unusual  or  special."™  These  obligations  are  personal  to 
the  master.""  On  the  other  hand,  the  master  is  not 
charged  with  these  duties,  without  proof  of  notice  of  the 
facts ;  °°*  nor  if  the  risks  are  known  or  perfectly  obvious 


Water  Co.,  55  Hun,  452,  8  N.  Y. 
Supp.  717  [dynamite];  Evansville, 
etc.  E.  Co.  V.  Maddux,  134  Ind.  571, 
33  N.  E.  345,  34  Id.  511  [unsafe 
condition  of  road] ;  Pullman  Palace 
Car  Co.  V.  Harkins,  5  C.  C.  A.  326, 
55  Fed.  932;  see  Gilbert  v.  Guild, 
144  Mass.  601,  12  N.  E.  368.  See 
Ryan  v.  Los  Angeles  Storage  Co.,  112 
Cal.  244,  44  Pac.  471,  for  example  of 
sufficient  evidence.  Nor  to  undertake 
it  at  all  if  he  is  too  young  to  realize 
the  danger.  Compare  Mitchell  v. 
Comanche  Cotton  Oil  Co.,  113  S.  W. 
(Tex.  App.)  158  (1908),  and  Beck 
V.  Standard  Cotton  Mills,  1  Ga.  App. 
278,  57  S.  E.  998    (1907). 

""  A  railroad  company  which  con- 
tinues to  use  a  brake  which  is  dan- 
gerous because  it  is  liable  to  throw 
off  suddenly,  after  a  safer  one  is  dis- 
covered, is  bound  to  warn  an  inex- 
perienced brakeman  of  its  danger 
(Louisville,  etc.  R.  Co.  v.  Binion, 
107  Ala.  645,  18  So.  75).  An  in- 
experienced brakeman  will  not  be 
held  guilty  of  contributory  negligence 
in  obeying  an  order  to  couple  cars 
supplied  with  coupling  appliances 
dififerent  from  those  he  had  been  in- 
structed in  regard  to,  on  the  theory 
that  he  must  have  seen  the  difference, 
and  that  their  difference  was  suffi- 
cient warning  of  the  increased  dan- 
ger (Illinois  Cent.  R.  Co.  v.  Price, 
72  Miss.  862,  18  So.  415).  And  see 
further,  §  203,  ante.  Young  or  inex- 
perienced servant,  unless  instructed, 
does  not  assume  the  risks  of  the  ser- 
vice (Fries  v.  Am.,  etc.  Pencil  Co., 
2  Cal.  App.  148,  83  Pac.  173  (1905) ; 


Beck  V.  Standard  Cotton  Mills,  1  Ga. 
App.  278,  57  S.  E.  99i8  (1907); 
James  v.  Rapids  Lbr.  Co.,  50  La. 
Ann.  717,  23  So.  469,  44  L.  R.  A.  69 
(1898);  Drapeau  v.  Inter.  Paper 
Co.,  96  Me.  299,  52  Atl.  647  (1902)  ; 
Lehto  V.  Atlantic  Min.  Co.,  152  Mich. 
412,  116  N.  W.  405,  117  N.  W.  187 
(1908)  ;  Coleman  v.  Perry  et  al.,  28 
Mont.  1,  72  Pac.  42  (1905)  ;  Welsh  v. 
Butz,  202  Pa.  St.  59,  51  Atl.  591 
( 1902) ;  Texas,  etc.  Ry.  Co.  v.  Geiger, 
118  S.  W.  (Tex.  App.)  179  (1900)  ; 
Producers'  Oil  Co.  v.  Barnes,  120  S. 
W.  (Tex.  App.)  1023  (1909).  A 
young  or  inexperienced  servant  who 
acts  under  compulsion,  as  of  com- 
mands or  threats,  does  not  ordinarily 
assume  the  risk  (Hinckley  v.  Horaz- 
dowsky,  133  111.  359,  24  N.  E.  421, 
23  Am.  St.  Rep.  618,  8  L.  R.  A.  490 
(1890);  Beardsley  v.  Murray  Iron. 
Wks.  Co.,  129  la.  675,  106  N.  W.  180 
(1906).  There  can  be  no  assumption 
of  risk  by  a  child  for  whose  protec- 
tion a  statute  was  designed  (Marino 
V.  Lehmaier,  173  N.  Y.  530,  66  N.  E. 
572,  61  L.  R.  A.  801  (1903) ;  Sterling 
V.  Union  Carbide  Co.,  142  Mich.  284, 
106  N.  W.  755  (1905);  Nairn  v. 
National  Biscuit  Co.,  120  Mo.  App. 
144,  96  S.  W.  679   (1906). 

"'  Master  personally  bound  to  in- 
struct, in  use  of  dangerous  machin- 
ery, servant  known  to  him  to  be  un- 
skilled; and  everyojie  giving  such 
instruction  is  a  vice-principal  (Bren- 
nan  v.  Gordon,  118  N.  Y.  489 
[elevator] ) . 

*"'  Gorman  v.  Minneapolis,  etc.  R. 
Co.,   78   Iowa,    509,   43   N.   W.   303. 
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to  the  servant,""^  and  he  is  capable  of  appreciating  them ; 
nor  is  he  bound  to  give  a  detailed  description  of  the  risks 
to  be  encountered  or  to  anticipate  every  possible  risk."^" 
The  master  is  not  liable  for  injuries  caused  solely  by  the 
inexperience  or  ignorance  of  the  servant  since  it  is  not 
culpable  to  employ  such  a  servant."" 


§  220.  Servant's  knowledge  of  master's  personal  de- 
fects. —  A  servant 's  knowledge  of  his  master 's  character 
and  habits  does  not  protect  the  master  from  liability  for 
the  direct  consequences  of  his  own  negligence.  For  these 
he  is  hable,  no  matter  how  well  he  is  known  by  his  ser- 
vants to  be  of  negligent  habits.  Nor,  indeed,  does  any 
knowledge  of  his  general  negligence  deprive  his  servants 


Whether  the  master,  at  the  time  of 
engaging  a  servant  to  work  on  dan- 
gerous machinery,  or  afterwards, 
ought  to  have  inquired  whether  he 
was  experienced  or  not,  or  should 
liave  taken  notice,  under  all  the 
facts  of  the  probability  that  he  was 
not,  nothing  being  said  on  the  sub- 
ject by  either  party,  is  a  question  for 
■  the  jury  (May  v.  Smith,  92  Ga.  96, 
18  S.  E.  360).  Ignorance  by  a  ser- 
vant of  a  malady  which  he  had,  and 
which  rendered  certain  labor  dan- 
gerous, and  knowledge  of  it  by  his 
master,  is  not  sufficient  to  entitle 
the  servant  to  recover  where  the 
master  places  him  at  such  labor;  it 
being  necessary  to  show  further  that 
the  master  did  not  know  that  the 
servant  was  ignorant  of  it  (Crowley 
V.  Appleton,  148  Mass.  98,  18  N.  E. 
675). 

™°  So  held  where  servant  knew 
(White  V.  Wittemann  Lithographic 
Co.,  131  N.  Y.  631,  30  N.  E.  236; 
Coullard  v.  Tecumseh  Mills,  151 
Mass.  85,  23  N.  E.  731  [servant 
familiar] ;  Yeager  v.  Burlington,  etc. 
E.  Co.,  93  Iowa,  1,  61  N.  W.  215; 


McCue  V.  National  Starch  Co.,  142 
N.  Y.  106,  36  N.  E.  809  [undirected 
use  of  machinery  where  danger 
was  obvious] ;  Melzer  v.  Peninsular 
Car  Co.,  76  Mich.  94,  42  N.  W.  1078; 
Crowley  v.  Paoifie  Mills,  148  Mass. 
228,  19  N.  E.  344;  Townsend  v. 
Langles,  41  Fed.  919';  International, 
etc.  R.  Co.  V.  Arias,  10  Tex.  Civ.  App. 
190,  30  S.  W.  446;  Dickenson  v. 
Vernon,  77  Conn.  537,  60  Atl.  270 
(1905);  Cons.  Stone  Co.  v.  Summit, 
152  Ind.  297,  53  N.  E.  235  (1899); 
Fisher  v.  Prairie,  100  Pac.  (Okla.) 
514  (1910);  Eice  v.  Van  Why,  111 
Pac.  (Colo.)  590  (1910);  McMann 
V.  Illinois,  etc.  Co.,  140  111.  App.  427 
( 1909)  ;  L.  T.  Dickason  Goal  Co.  v. 
Liddil,  94  N.  E.  (Ind.  App.)  411 
(1911). 

='°  Thompson  v.  Allis  Co.,  89  Wis. 
523,  62  N.  W.  527;  Foster  v.  Pusey, 
8  Del.  168,  14  Atl.  545. 

""  Where  an  inexperienced  man 
enters  on  the  duties  of  a  conductor 
of  a  railroad  train,  he  cannot  recover 
for  damages  resulting  merely  from 
his  inexperience,  though  the  com- 
pany knew  of  his  want  of  skill  when 
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of  remedy  for  the  proximate,  thougli  indirect,  results  of 
Lis  negligence  in  particular  things.  It  is  only  where  a 
servant  knows  that  a  particular  duty  has  not  been  per- 
formed, has  no  reason  to  expect  that  it  will  be,  and  does 
not  insist  that  it  shall  be,  that  he  can  be  deprived  of  the 
right  to  complain  of  its  neglect ;  and  even  this  is  usually  a 
question  of  fact,  not  of  law.'^^  Therefore  a  servant  is  not 
affected  in  his  rights  by  his  knowledge  that  his  master  is 
in  the  habit  of  employing  incompetent  servants,  or  of 
furnishing  dangerous  materials  to  his  workmen,  or  of 
omitting  to  provide  adequate  safeguards,  or  of  neglecting 
that  part  of  the  work  to  which  he  personally  attends. 
He  has,  none  the  less,  a  right  to  presume  that  the  master 
■\>ill  act  prudently  in  his  own  case.*" 


§  221.  Servant's  duty  to  warn  and  complain,  —  As  a 

general  rule,  servants  owe  to  their  masters  the  duty  of 


it  employed  him  (Alexander  v.  Louis- 
ville, etc.  R.  Co.,  83  Ky.  589).  See 
also  §§  218,  219,  ante. 

"'^Lasure  v.  Graniteville  Mfg.  Co., 
18  S.  C.  275. 

013 "  rpjjg  brakeman  was  in  the  em- 
ploy of  the  Texas  and  Pacific  Railway 
Co.  at  Shreveport,  Louisiana,  which 
company  habitually  received  from  the 
Cotton  Belt  Railroad  Company,  with- 
out inspecting  them,  cars  to  be 
handled  in  the  yard  of  the  Texas  and 
Pacific  Company.  In  the  course  of 
his  employment  the  plaintiff  under- 
took to  uncouple  two  oil  tank  cars, 
received  from  the  Cotton  Belt  Rail- 
road, then  standing  in  the  yard  of 
the  Texas  &  Pacific  Company,  and, 
on  account  of  a  defect  in  the 
coupling  of  the  cars  he  was  injured. 
To  his  claim  for  damages  the  railroad 
company  pleaded  that  he  had  as- 
STimed  the  risk  of  injury  from  such 
cause  because  of  the  fact  that  it 
habitually  received  such  cars  with- 
out inspection."  In  disposing  of  the 
[Law  of  Neo.    Vol.  I  —  411 


question  the  court  said :  "  Indeed 
the  ultimate  result  of  the  argument 
of  the  plaintiff  in  error  is  to  entirely 
absolve  the  employer  from  the  duty 
of  endeavoring  to  supply  safe  appli- 
ances, since  it  subjects  an  employee 
to  all  risks  arising  from  unsafe 
ones,  if  the  business  be  carried  on  by 
the  employer  without  reasonable 
care,  and  the  employee  knew  or  by 
diligence  would  have  known,  not  of 
the  dangers  incident  to  the  business, 
but  of  the  harm  possibly  to  result 
from  the  employer's  neglectful 
methods.  Measured  by  the  principles 
just  stated,  the  trial  court  not  only 
did  not  err  in  striking  out  parts  of 
the  instructions  which  were  asked, 
but  in  the  portions  given  stated  the 
law  to  the  jury  more  favorably  to 
the  plaintiff  in  error  than  was  sanc- 
tioned by  true  legal  principles  " 
(Texas  &  Pacific  Ry.  Co.  v.  Archi- 
bald, 170  U.  S.  665;  contra,  but  un- 
sound, Gulf,  etc.  Ry.  Co.  v.  Turner, 
99  Tex.  548,  91  S.  W.  562   (1906). 
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giving  notice  of  circumstances  whicli  endanger  their  own 
safety ;  and  they  ought  to  complain  of  defects  in  materials 
and  instrumentahties  of  their  work,"*  defects  in  their 
fellow  servants "°  or  insufficiency  of  their  numbers."" 
They  should  ask  that  these  defects  be  remedied.  And  if 
they  fail  to  do  so,  they  are  usually  considered  to  be  guilty 
of  contributory  neghgence,"^  or  of  having  assumed  the 
risk.     This  duty  of  warning,  however,  does  not  extend  to 

'"Watts  V.   Boston   Towboat  Co.,  mouille  v.   Bennington,   etc.   R.   Co., 

161  Mass.  378,  37  N.  E.  197  [grating  63  Vt.  336,  22  Atl.  656).  Montgomery 

and  cover  badly  worn]  ;    Keenan  v.  Coal  Co.  v.  Barringer,  lOS  111.  App. 

Edison  Electric  Co.,   159  Mass.  379,  185,  rev'd,  215  III.  327,  75  N.  E.  900 

34  N.  E.  366  [no  guard,  as  required  (1905),    (servant  is   only   bound   tO' 

by    statute;    no    complaint   for    two  consider    defects    and    dangers    dis- 

months] ;   N.  Y.,  Lake  Erie,  etc.  R.  covered   with   reference   to   his    own 

Co.   V.   Lyons,    119  Pa.   St.    324,    13  safety,   he   must  give   notice   to  the 

Atl.    205;    Patterson   v.    Pittsburgh,  master);   Louisville,  etc.  Ry.   Co.  v. 

etc.  R.  Co.,  76  Pa.  St.  389>;  Illinois  Kempner,    147    Ind.    5^1,    47    N.    E. 

Central  R.  Co.  v.  Jewell,  46  111.  99;  214  (1897)  ;  Wexler  v.  Salisbury,  91 

Toledo,  etc.  R.  Co.  v.  Eddy,  72  Id.  Minn.    30«,    98    N.    W.    95    (1904); 

138;    Bogenschutz  v.   Smith,  84  Ky.  .Johnson  v.  Devoe  Snuff  Co.,  62  N.  J. 

330,  1  S.  W.  578;   Pennsylvania  Co.  L.  417,  41  Atl.  936  (1898)  ;  Cerrillos 

V.  Lynch,  90  111.  333 ;  Consol.  Mining  Coal  Co.  v.  Deserant,  9  N.  M.  49,  49 

Co.  V.  Clay,  51  Ohio  St.  542,  38  N.  Pac.  807  (1897)  ;  Fritz  v.  Salt  Lake,, 

E.  eiOr;  Chicago  Coal  Co.  v.  Norman,  etc.   Co.,   18   Utah,   493,   56   Pac.    90 

49    Ohio    St.    598,    32    N.    E.    857;  (1899);    Roth   v.    Eccles,    28    Utah, 

Hewitt  V.  Flint,  etc.  R.  Co.,  67  Mich.  456,  79  Pac.  918    (1906)  ;   Oliver  v. 

61;  Kroy  v.  Chicago,  etc.  R.  Co.,  32  Ohio,  etc.  Ry.  Co.,  42  W.  Va.  703,  26 

Iowa,  357;  Muldowney  v.  111.  Central  S.  E.  444  (1896)  ;  Evans  v.  Eastman 

R.  Co.,  39  Id.  615;  Youll  v.  Sioux,  Kodak  Co.,  129  App.  Div.  768,   113 

etc.  R.  Co.,  66  Id.  346,  23  N.  W.  736.  N.  Y.  Supp.  986  ( 1909i)  ;  Whilsett  v. 

™  Kansas  Pac.  R.   Co.  v.  Peavey,  Wellington  Starch  Co.,  145  111.  App. 

29    Kans.    169;    Hatt   v.    Nay,    144  631   (1908). 

Mass.   186;    approving  Davis  v.  De-        *"' A  railroad  employee  assumes  the 

troit,  etc.  R.  Co.,  20  Mich.  106  [con-  risk  of  collisions  at  a  crossing  having 

ductor   injured   through  carelessness  no  watchman,  and  knowing  its  dan- 

of  engineer,  who  became  careless  and  gers,   if   he   makes   no   complaint   in 

incompetent,  and  conductor  knowing  regard  to  its  dangers  and  the  neces- 

it  did  not  report  him] ;  and  see  other  sity   of   keeping   a   watchman    there 

oases  to  same  effect,  §  209,  ante.     A  (Rumsey   v.   Delaware,   etc.    R.    Co.,, 

servant  assumes  all  dangers  arising  151  Pa.  St.  74,  25  Atl.  37). 
from    the    known    incompetency    or        '"  Williams   v.    St.   Louis,    etc.   R. 

unskillfulness    of    a    fellow    servant,  Co.,    119    Mo.    316,    24    S.    W.    782 

which   he    does   not   complain   of   or  [spiral    spring,    concealed    in    grass, 

make  known  to  his  master    (Latre-  grown  over  track;   no  complaint]. 
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defects  and  dangers  of  which  the  master  is  already  well 
aware,"*  unless  they  are  of  such  a  nature  that,  in  the 
absence  of  complaint,  the  master  may  reasonably  assume 
that  the  servant  is  content  to  take  the  risk  of  them."* 
They  also  owe  a  duty  of  warning  their  masters  of  defects 
in  themselves,  which  make  the  work  dangerous  to  them.*^" 
Thus,  a  servant  who  is  set  to  do  work  to  which  he  is  un- 
accustomed, and  which  he  does  not  understand,  ought  to 
inform  his  master  of  the  fact ;  °"  and  if,  for  want  of  such 
warning,  he  is  kept  at  work  for  which  he  is  unfit,  and 
suffers  injury  thereby,  he  is  himself  in  fault,  and  cannot 
generally  recover  damages.  Still  more  is  this  proper, 
where  the  servant  assures  the  master  that  he  is  compe- 
tent, when  he  is  not.*'^^  But,  in  a  few  large  establish- 
ments (it  is  commonly  reported)  it  is  the  rule  to  dis- 
charge forthwith  any  employee  who  makes  a  complaint. 
On  proof  of  such  a  practice  we  cannot  doubt  that  every 
court  would  hold  an  injured  servant  relieved  from  the 
duty  of  complaint,  and,  furthermore,  that  such  employers 

'"Where  servants  of  railroad  com-  edge  of  such  risks  and  has  given  his 
pany   superior   to   plaintiff  knew  of  employer  no  adequate   cause  to  he- 
defects  in  the  engine,  it  is  no  defense  lieve    he    has,    unless    he    is    duly 
that    plaintiff,    though    knowing    of  warned.     See  §  201,  and  notes, 
them,  failed  to  inform  the  company  "'^  Plaintiff  represented  to  defend- 

( Seaboard  Mfg.  Co.  v.  Woodson,  98  ant  that  he  was  acquainted  with  and 

Ala.  378,  11  So.  733).  skilled  in  the  use  of  giant  powder  in 

'"See  §  211,  ante.  blasting,   and   was  employed   to  use 

""'  It  is  one  of  the  general  implied  the  same  in  his  work  at  an  increased 

conditions  of  every  contract  for  ser-  price.     Held,  that  plaintiff  from  his 

vice  with  an  adult  person  that  the  own    negligence    in    undertaking    to 

servant    is    competent    to    discharge  stir  the  material  in  the  cap,  without 

the  duties  for  which  he  is  employed  first   informing  himself   if   it   could 

( Union    Pac.    E.    Co.    v.    Estes,    37  safely  be  done,  was  not  entitled  to  re- 

Kans.  715,  16  Pac.  131).  cover    (Ray  v.  Jeffries,  86  Ky.  367, 

'■"Whittaker    v.    Coombs,    14    111.  5  S.  W.  867).     An  untruthful  state- 

App.  498.    But  the  general  rule  must  ment,  made  by  a  servant  when  he 

be  born  in  mind  *hai  the  master  and  enters  upor  employment,  that  he  is 

not  the  servant  assumes  any  new  or  accustomed    to    such    work,    relieves 

additional    risk,    not   obvious,    when  the  master  from  the  duty  of  explain- 

the  servant  is  put  to  work  outside  ing  the  dangers  ordinarily  incident, 

his  employment  and  has  no  knowl-  but  does  not  qualify  his  obligation 
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would  be  charged  with  personal  notice  of  all  defects 
which,  but  for  this  tyrannous  rule,  would  probably  have 
come  to  their  knowledge.  Failure  to  give  warning  of 
dangers  unknown  to  the  master,  which  he  could  have 
guarded  against  if  warned,  is  contributory  negligence."^^ 
Warnings  should  be  given  or  complaints  made  to  some 
superior  officer,  and  not  to  a  mere  fellow  servant  on  an 
equal  footing,  nor  to  one  known  not  to  have  charge  of 
such  matters."^*  But  they  may  be  given  to  any  superior 
whose  duty  it  is  to  receive  and  forward  such  warnings  to 
the  master;  although  he  is  not  empowered  to  repair.°^^ 
In  cases  of  extreme  danger,  when  the  complaining  servant 
knows  that  his  complaint  has  not  been  attended  to,  he 

to  furnish  reasonably  safe  appliances  but  may  be  through  intermediate  ser- 

(Steen  v.  St.  Paul,  etc.,  R.  Co.,  37  vants  whose  duty  it  is  to  communi- 

Minn.  310,  34  N.  W.   113).  cate  it  to  the  one  authorized  to  make 

°'°  Harrison  v.  Detroit,  etc.  E.  Co.,  or  order  repairs)  ;  Gulf,  etc.  Ry.  Co. 

79  Mich.  409,  44  N.  W.  1034.  v.  Garren,  96  Tex.  60S,  74  S.  W.  897, 

"^^  Chesapeake,   etc.   E.   Co.  v.  Mc-  97  Am.  St.  Rep.  939   (1903),   (notice 

Dowell   (Ky.),  24  S.  W.  607.  by  fireman  to  engineer  of  loose  step 

"'"  Pieart  v.  Chicago,  etc.  R.  Co.,  on  the  engine  not  sufficient,  in  ab- 
82  Iowa,  148,  47  N.  W.  1017  [brake-  sence  of  evidence  that  he  had  the 
man  to  yardmaster] ;  Louisville,  etc.  power  to  employ  and  discharge )  ;  In- 
R.  Co.  V.  Kenley,  92  Tenn.  207,  21  dustrial  Lbr.  Co.  v.  Bivens,  105  S. 
S. 'W.  326  [brakeman  to  conductor].  W.  (Tex.  App.)  831  (1907),  (notice 
See  Bureh  v.  Southern  Pac.  Co.,  to  foreman  held  sufBeient)  ;  Stokes 
104  Pac.  (Nev.)  225  (1909);  v.  Barber  Asphalt  Pav.  Co.,  134  App. 
Berglund  v.  111.,  etc.  Ry.  Co.,  109  Div.  363,  119  N.  Y.  Supp.  37  (1909), 
Minn.  317,  123  N.  W.  928  (1908),  (where  the  superintendent  had  au- 
contra.  United  Zinc  Co.  v.  Wright,  thority  to  stop,  start  and  repair  ma- 
156  Fed.  571,  84  C.  C.  A.  337  (1907)  :  chine,  and  to  hire  and  discharge  em- 
Burgess  V.  Humphrey  Book  Case  Co.,  ployees,  his  authority  to  receive 
156  Mich.  345,  120  N.  W.  790  notice  of  defects  and  promise  to  re- 
( 1909i)  ;  Cicalese  v.  Lehigh  Valley  pair  the  same  may  be  inferred )  ; 
Ry.  Co.,  69.  Atl.  (N.  J.)  166  (1908)  ;  Ligon  v.  John  A.  Beek  Salt  Co.,  43 
Thomas  V.  Bellamy,  126  Ala.  253,  28  Pa.  Super.  Ct.  583  (1910),  (com- 
So.  707  (190©),  (notice  by  servant  plaint  of  elevator  being  out  of  order 
to  his  foreman,  not  charged  with  is  sufficiently  made  if  given  to  gen- 
making  repairs,  held  insufficient)  ;  eral  superintendent  of  plant)  ;  Poli 
Odin  Coal  Co.  v.  Tadlock,  119'  111.  v.  Numa  Block  Coal  Co.,  127  N.  W. 
App.  319,  aff'd,  216  111.  624,  75  N.  E.  (la.)  1105  (1910),  (notice  by  miner 
332  (1905),  (notice  need  not  be  by  to  pit  boss  of  insufficient  covering  to 
direct  communication  to  the  master  cage  held  sufficient). 
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should  renew  it  to  the  master  or  to  the  highest  agent  that 
he  can  conveniently  reach."-" 

§  222.  Burden  of  proof.  —  The  servant  must  affirma- 
tively prove  the  master's  negligence,  and  that  it  was  the 
proximate  cause  of  the  injury.""  The  burden  of  proving 
that  the  master  had  failed  to  establish  or  enforce  proper 
rules,"^*  or  that  instrumentalities  were  defective  in  quality 
or  quantity,"^^  or  that  a  fellow  servant  was  incompetent,"^" 
or  that  the  force  of  servants  was  inadequate,"^^  and  that 
the  master  is  chargeable  with  notice  of  such  defects,"^^ 

"'''  Lineoski    v.    Susquehanna    Coal  proving  that  the  person  in  charge  of 

Co.,  157  Pa.  St.  153,  27  Atl.  577.  the   switch   engine   was   incompetent 

°"A  master  is  liable  for  an  injury  as  an  engineer   (Ohio,  etc.  R.  Co.  v. 

to  his  servant  caused  by  the  master's  Dunn,  138  Ind.  18,  36  N.  E.  702,  37 

negligence   and  the   concurrent  neg-  Id.  546 ) . 

ligence  of  a  fellow  servant,  but  the  °*'  Potter  v.  N.  Y.  Central  R.  Co., 
burden  is  on  the  plaintiff  to  show  136  N.  Y.  77,  32  N.  E.  603. 
that  the  master's  negligence  is  the  °°^  So  held  as  to  appliances  (Beau- 
proximate  cause  of  the  injury  (Union  lieu  v.  Portland,  etc.  Co.,  48  Me.  291; 
Pac.  E.  Co.  v.  Callaghan,  56  Fed.  Columbus,  etc.  R.  Co.  v.  Webb,  12 
988,  6  C.  C.  A.  206).  Ohio   St.   475.;    Mansfield   Coal,   etc. 

==«  Potter  V.  N.  Y.  Central,  etc.  E.  Co.    v.    McEnery,    91    Pa.    St.    185; 

Co.,  136  N.  Y.  77,  32  N.  E.  603.  Allen  v.  New  Gas  Co.,  L.  E.  1  Ex. 

"^"So  held  as  to  defects  in  ma-  Div.  251;  State  v.  Malster,  57  Md. 
terials  (Chicago,  etc.  E.  Co.  v.  287;  East  Tenn.,  etc.  E.  Co.  v. 
Howard,  45  Neb.  570,  63  N.  W.  872;  Stewart,  13  Lea,  432;  Nelson  v.  Du 
Mulligan  v.  Crimmins,  75  Hun,  578,  Bois,  11  Daly,  127;  Evansville,  etc. 
27  N.  Y.  Supp.  819).  In  an  action  E.  Co.  v.  Duel,  134  Ind.  156,  33  N.  E. 
by  a  servant  for  injuries  caused  by  355  [defective  engine] ;  Deane  v. 
the  breaking  of  a  defective  machine.  Roaring  Fork  Light  Co.,  5  Colo.  App. 
the  refusal  of  the  court  to  instruct,  521,  39  Pac.  346  [water  valve]), 
as  requested  by  defendant,  that  he  But  in  Alabama,  the  burden  is  not 
was  not  bound  to  explain  the  cause  on  plaintiff  to  prove  that  defendant 
of  the  accident,  is  not  ground  for  had  knowledge  of  the  imperfection  of 
complaint,  when  it  does  instruct  that  brakes  on  a  train,  whose  defects,  he 
the  breaking  of  the  machine  was  no  alleges,  caused  his  accident  (Louis- 
evidence  of  neglect  on  the  part  of  the  ville,  etc.  E.  Co.  v.  Coulton,  86  Ala. 
defendant  (Ouillette  v.  Overman  129,  5  So.  458.  The  burden  is  on 
Wheel  Co.,  162  Mass.  306,  38  N.  E.  plaintiff  of  showing  that  his  em- 
511).  So  as  to  insufficiency  of  sup-  ployer  was  negligent  in  hiring  a 
ply  (Potter  v.  N.  Y.  Central  E.  Co.,  fellow  servant  whose  incompetency 
136  N.  Y.  77,  32  N.  E.  603).  caused  plaintiff's  injuries  (Roblin  v. 

'°°  §  190,  ante.  A  brakeman  injured  Kansas   City,   etc.   R.   Co.,    119'  Mo. 

in   coupling  cars  has  the  burden  of  476,  24  S.  W.  1011;  St.  Louis  Press 
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rests  upon  the  servant.  In  most  American  courts  it  is 
held  that,  the  plaintiff  having  proved  the  master  to  be  in 
fault,  the  burden  of  proving  that  the  plaintiff  also  had 
notice  of  such  defect,  and  commenced  or  continued  his  ser- 
vice with  such  notice,  rests  upon  the  defendant."^^  This 
fact  being  proved,  it  is  then  for  the  plaintiff  to  show,  if 
he  can,  that  the  defendant  induced  him  to  continue  his 
work  by  promising  to  remedy  the  defect,"^^  or,  in  some 
other  way,  to  excuse  his  continuance  without  assuming 
the  risk.  In  England,"^'  it  is  held  that  the  servant  must 
affirmatively  prove  that  he  did  not  himself  know  of  the 


Brick  Co.  v.  Kenyon,  57  111.  App. 
640;  Southern  Cotton  Oil  Co.  v.  De 
Vond  (Tex.  Civ.  App.),  25  S.  W.  43; 
MoCharles  v.  Home  Silver  Co.,  10 
Utah,  470,  37  Pac.  733).  See  more 
fully  on  this  point  §  190,  ante. 

^  Cowles  V.  Richmond  &  D.  R.  Co., 
84  N.  C.  300  [brakeman].  So  in 
Massachusetts,  under  "  Employers' 
Liability  Act"  (Connolly  v.  Walt- 
ham,  156  Mass.  368,  31  N.  E.  302). 
So  under  N.  Y.  statute  requiring 
fire  escapes  (Gorman  v.  McArdle,  67 
Hun,  484,  22  N.  Y.  Supp.  479). 

'"*  This  ( which  was  part  of  our  old 
section  99)  was  accepted  as  sound 
law  in  Greenleaf  v.  111.  Central  R. 
Co.,  29  Iowa,  14;  and  yet,  in  Belair 
V.  Chicago,  etc.  R.  Co.,  43  Id.  662, 
the  court  seems  to  have  held  that  it 
was  incum.bent  on  the  plaintiff  to 
show  by  a  preponderance  of  testi- 
mony, his  want  of  knowledge  and 
of  means  of  knowledge,  of  the  defect. 

""^  In  Griffiths  v.  London,  etc.  Docks 
Co.  (L.  R.  12  Q.  B.  Div.  493,  aflf'd, 
13  Id.  259),  the  "statement  of 
claim "  was  held  insufficient  for 
want  of  an  allegation  that  the  dan- 
ger was  known  to  the  master  and 
unknown  to  the  servant.  On  this 
ground,  Seymour  v.  Maddox  (16  Q. 
B.   326)    may  be   sustained  in  Eng- 


land. On  the  merits,  we  think  it 
could  not  be.  It  was  questioned  in 
Ryan  v.  Fowler,  24  K  Y.  410. 
Neither  case  is  good  law  in  the 
United  States,  except  in  Indiana. 
See  also  Chicago,  etc.  Coal  Co.  v. 
Norman,  49  Ohio  St.  598,  32  N.  E. 
857;  Buzzell  v.  Laconia  Mfg.  Co.,  48 
Me.  113;  Louisville,  etc.  R.  Co.  v. 
Orr,  84  Ind.  50.  Mr.  Beven,  page 
623,  cites  the  case  of  Griffiths  v. 
London,  etc.  Docks  Co.,  as  authority 
for  the  proposition  that  the  state- 
ment of  the  plaintiff's  claim  must 
contain  averments  of  two  facts: 
"  That  the  danger  which  caused  the 
accident  was  known  to  the  master 
and  unknown  to  the  servant,"  with- 
out which  there  could  be  no  cause  of 
action  for  "wrongful  condition  of 
machinery  on  the  premises  on  which 
the  defendant  is  to  act.''  But  the 
learned  writer  adds :  "  If,  however, 
the  actionable  wrong  is  the  personal 
negligence  of  the  master,  or  may  be 
so  construed,  there  is  nothing  to 
prevent  the  servant  from  recovering 
as  if  he  were  a  stranger;  and  knowl- 
edge of  the  servant  of  the  danger 
he  incurs  by  working  with  a  per- 
sonally negligent  master  must  be  set 
up  by  pleading  contributory  negli- 
gence." 
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defect,  or,  if  he  did,  that  some  fact  existed  which  would 
justify  him  in  going  on  with  the  work  at  the  risk  of  the 
master.  In  courts  adhering  to  the  general  American 
rule,  which  puts  the  burden  of  proving  contributory  fault 
upon  the  defence,  the  servant  is  not  required  to  prove 
affirmatively  his  freedom  from  fault ;  but  the  master  must 
prove  that  the  servant  was  in  fault  if  he  relies  upon  this 
as  a  defence ;  "^^  and  it  is  for  the  master  to  prove,  if  he 
can,  that  the  servant  understood  and  appreciated  extraor- 
dinary risks,  due  to  the  master's  negligence."^^  In  the 
minority  of  States  the  burden  of  proof  is  upon  the  ser- 
vant/'*     But  everywhere  it  is  for  the  master  to  prove 


™  Thus  it  is  held  in  a  majority  of 
the  states  that  in  an  action  by  a 
servant  against  his  master,  the  bur- 
den of  proving  contributory  negli- 
gence is  on  defendant  (Whaley  v. 
Bartlett,  42  S.  C.  454,  20  S.  E.  745; 
Johnston  v.  Richmond,  etc.  R.  Co., 
S5  Ga.  685,  22  S.  E.  694;  Jones  v. 
Malvern  Lumber  Co.,  58  Ark.  125, 
23  S.  W.  679;  Comer  v.  Consol.  Min- 
ing Co.,  34  W.  Va.  533,  12  S.  E.  476; 
Buckner  v.  Richmond,  etc.  R.  Co., 
72  Miss.  873,  18  So.  449;  Missouri, 
€tc.  R.  Co.  v.  Hogan,  88  Tex.  679', 
32  S.  W.  1035 ;  Houston,  etc.  Ry.  Co. 
V.  Anglin,  99  Tex.  350(,  86  S.  W.  708, 
122  Am.  St.  Rep.  597  (1905). 

'"When  the  servant  shows  that 
his  injury  was  in  consequence  of  an 
increased  risk,  not  incident  to  his 
ordinary  employment,  but  growing 
out  of  the  master's  negligence,  the 
burden  of  proof  is  on  the  master  to 
show  that  the  servant  understood 
the  increased  dangers  (Norfolk,  etc. 
R.  Co.  V.  Ward,  90  Va.  687,  19  S.  E. 
849;  Mobile,  etc.  Ry.  Co.  v.  George, 
94  Ala.  199,  10  So.  145  (1891); 
Magee  v.  North  Pac,  etc.  Co.,  78 
Cal.  430,  21  Pac.  114,  12  Am.  St. 
Rep.  69  (1889);  Preston  v.  Central, 
etc.  Ry.  Co.,  84  Ga.  588,  11  S.  E. 


143  (1890)  ;  Chicago,  etc.  Ry.  Co.  v. 
Hines,  132  111.  161,  23  N.  E.  1021, 
22  Am.  St.  Rep.  515  (1890);  Cris- 
tinelli  v.  Saginaw  Min.  Co.,  154 
Mich.  423,  117  N.  W.  910  (1908); 
Rolseth  V.  Smith,  38  Minn.  14,  35 
N.  W.  565,  8  Am.  St.  Rep.  567 
(1887) ;  Johnson  v.  Oregon  Short  L. 
Ry.  Co.,  23  Ore.  94,  31  Pac.  283 
(1892);  Galveston  Rope,  etc.  Co.  v. 
Burkett,  2  Tex.  App.  308,  21  S.  W. 
958  (1893),  and  see  Houston,  etc. 
Ry.  Co.  V.  Anglin,  99  Tex.  350 
(1905);  Hoffman  v.  Dickinson,  31 
W.  Va.  142,  6  S.  E.  53  (1888); 
Johnson  v.  Ashland  Water  Co.,  71 
Wis.  553,  37  N.  W.  823,  5  Am.  St. 
Rep.  243  (1888);  Railway  Co.  v. 
Forstall,  159  Fed.  893,  87  C.  C.  A. 
73   (1905). 

""  Gayette  v.  Fitchburg  R.  Co.,  162 
Mass.  549,  39  N.  E.  188;  Tyndale  v. 
Old  Colony  R.  Co.,  156  Mass.  503,  31 
N.  E.  655;  Reardon  v.  N.  Y.  Card 
Co.,  51  N.  Y.  Super.  134;  Keller 
V.  Gaskill,  9  Ind.  App.  670,  36  N.  E. 
303;  Baker  v.  Chicago,  etc.  R.  Co., 
95  Iowa,  163,  63  N.  W.  667;  Musick 
V.  Dold  Packing  Co.,  58  Mo.  App. 
232 ;  Hayden  v.  Smithville  Mfg.  Co., 
29  Conn.  548  (1891)  ;  Walsh  v.  Wes- 
tern Ry.  Co.,  34  Fla.  1,  15  So.  686 
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that  he  gave  such  warning  of  danger  as  the  law  requires 
him  to  give.     It  will  not  be  presumed  that  he  did  so."^" 

§  223.  What  is  sufficient  proof.  —  As  in  other  cases,  it 
is  not  enough  for  the  servant  to  prove  an  accident  caus- 
ing him  injury,  while  in  service,""  unless  there  is  some- 
thing in  the  very  nature  of  the  accident  which  affords 
evidence  of  the  master's  fault.""     The  proper  evidence 


(1894)  ;  Roland  v.  Tift,  131  Ga.  683, 
63  S.  E.  133,  20  L.  R.  A.  (N.  S.) 
354  (1908);  Indianapolis  Rapid 
Trans.  Co.  v.  Foreman,  162  Ind.  85, 
69  N.  E.  669,  102  Am.  St.  Rep.  185 
(1904);  Reliance  Mfg.  Co.  v. 
Langley,  41  Ind.  App.  175,  82  N.  E. 
114  (1907);  Grover  v.  New  York, 
etc.  Ry.  Co.,  76  N.  J.  L.  237,  69  Atl. 
1082  (1908);  Ellifif  v.  Oregon,  etc. 
Ry.  Co.,  99  Pac.  (Ore.)  76  (1900); 
Manzi  v.  Washburn  Wire  Co.,  72  Atl. 
(R.  I.)  394  (1909).  See  Iron,  etc. 
Co.  V.  Yanuska,  166  Fed.  684  (1907). 

°'°  Grimmelman  v.  Union  Pac.  R. 
Co.,  101  Iowa,  74,  70  N.  W.  90. 

"*"  Proof  that  machinery  fell  upon 
the  servant  and  broke  is  not  sufficient 
proof  of  negligence,  in  the  absence  of 
any  direct  evidence  that  the  ma- 
chinery was  insecure  or  unsafe  (Dob- 
bins V.  Brown,  119  N.  Y.  188,  23  N. 
E.  537).  To  the  same  effect,  Cahill 
V.  Hilton,  106  N.  Y.  512,  13  N.  E. 
339;  Latremouille  v.  Bennington, 
etc.  R.  Co.,  63  Vt.  336,  22  Atl.  656; 
Murphy  v.  Greeley,  146  Mass.  196, 
15  N.  E.  654;  Bahr  v.  Lombard  (Ct. 
Errors),  53  N.  J.  Law,  233,  21  Atl. 
190;  Fenderson  v.  Atlantic  City  R. 
Co.  (Ct.  Errors),  56  N.  J.  Law,  708, 
31  Atl.  767;  Stewart  v.  Ohio  River 
R.  Co.,  38  W.  Va.  438,  18  S.  E.  604, 
20  S.  E.  922 ;  Huflf  v.  Austin,  46  Ohio 
St.  386,  21  N.  E.  864  [explosion  of 
boiler,  not  enough] ;  Jones  v.  Ala- 
bama Mineral  R.  Co.,  107  Ala.  40O, 


18  So.  30  [servant  throvsTi  off  hand 
car;  not  enough] ;  Mobile,  etc.  R.  Co. 
v.  Godfrey,  155  111.  78,  39  N.  E.  590 
[collision] ;  Wintuska  v.  Louisville, 
etc.  R.  Co.  (Ky.),  20i  S.  W.  819 
[cause  in  doubt] ;  Redmond  v.  Delta 
Lumber  Co.,  96  Mich.  545,  55  N.  W. 
1004;  Murray  v.  Denver,  etc.  R.  Co., 
11  Colo.  124,  17  Pac.  484;  Brymer  v. 
Southern  Pac.  Co.,  90  Cal.  496,  27 
Pac.  371;  Madden  v.  Occidental  & 
Oriental  S.  S.  Co.,  86  Cal.  445,  25 
Pac.  5;  Lindall  v.  Bode,  72  Cal.  245, 
13  Pac.  660.  The  mere  fact  of  a  col- 
lision does  not  establish  a  presump- 
tion of  negligence  on  the  part  of  a 
railway  company  in  favor  of  its  em- 
ployees, such  a  presumption  existing 
only  in  favor  of  passengers  (Smith 
v.  Missouri  Pac.  R.  Co.,  113  Mo.  70, 
20  S.  W.  896).  The  mere  fact  that 
the  body  of  a  track  walker  was 
found  near  his  employer's  track,  in 
such  a  position  as  to  indicate  that 
he  was  struck  by  one  of  its  trains, 
does  not  impute  negligence  to  the 
company  (Johnston  v.  East  Ten- 
nessee, etc.  R.  Co.  (Ky.),  30  S.  W. 
415). 

™  Such  is  sometimes  the  case,  as 
in  Transportation  Co.  v.  Downer,  11 
Wall.  129;  Washington  v.  Missouri, 
etc.  R.  Co.,  90  Tex.  314,  38  S.  W. 
764.  Where  a  servant  is  injured  by 
the  defective  manner  in  which  a 
wheel  in  the  tackle  blocl<  of  a  derrick 
was  held   in   place,   and   it   appears 
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of  a  fellow  servant's  incompetency  and  notice  thereof  has 
been  already  sufficiently  discussed.""  Proof  of  an  error 
of  judgment  on  the  part  of  a  competent  servant  will  not 
sustain  a  verdict  for  a  fellow  servant.""  Proof  of  de- 
fects, without  proof  also  of  notice  to  the  master,  is,  of 
course,  insufficient.""  If  the  ground  of  complaint  is  the 
failure  to  keep  a  path  in  order,  it  must  be  shown  that  the 
master  had  notice  of  the  servant's  proper  use  of  that 
path."*'  Proof  that  the  place  or  materials  of  work  were 
defective,  in  such  respect  that,  if  a  proper  inspection  had 
been  maintained,  the  defects  would  probably  have  been 
ascertained  in  time  to  prevent  the  injury  complained  of, 
is  sufficient."*"     But  it  is  not  enough  to  prove  a  defect 


that  the  pin  holding  the  wheel  in 
place  would  not  have  worked  out  if 
it  had  been  securely  fastened  into  the 
block,  and  had  been  kept  in  that  con- 
dition ;  the  working  out  of  the  pin  is 
presumptive  evidence  that  the  mas- 
ter failed  to  exercise  ordinary  care 
(Houston  V.  Brush,  66  Vt.  331,  29 
Atl.  380).  A  lineman  was  putting 
up  a  telegraph  wire,  when  both  the 
wire  and  the  cross-arm  broke,  and 
the  lineman  was  thrown  to  the 
ground  and  killed.  Held,  in  the  ab- 
sence of  positive  evidence  that  the 
materials  were  carefully  selected  by 
the  company,  and  the  evidence  as  to 
their  actual  soundness  being  conflict- 
ing, that  their  breaking  showed  them 
inadequate,  and  a  judgment  against 
the  company  was  sustained  (Clairain 
V.  Western  Union  Tel.  Co.,  40  La. 
Ann.  178,  3  So.  625.  For  application 
of  the  doctrine  of  res  ipsa  in  actions 
by  the  servant  see  §  184  and  notes, 
ante. 

'"  See  §  190,  ante. 

»"  Keith  V.  Walker  Iron  Co.,  81 
Ga.  49,   7  S.  E.   166. 

""Proof  that  the  brake  on  defend- 
ant's car  was  out  of  order  at  the 
time  of  the  accident,  and  that  plain- 


tiff was  thereby  unable  to  control  the 
car,  so  that  it  ran  away  with  him, 
is  not  sufficient  to  establish  the  neg- 
ligence for  which  a  master  is  respon- 
sible to  his  servant  (Mixter  v.  Im- 
perial Coal  Co.,  152  Pa.  St.  395,  25 
Atl.  587).  But  it  is  sufficient  if  the 
evidence  shows  the  defect  would  have 
been  discovered  by  proper  inspection. 
See  §  193,  ante. 

"'  There  were  three  other  routes 
from  deceased's  work  to  his  home, 
some  of  which  he  sometimes  took. 
There  was  no  evidence  of  defend- 
ant's knowledge  that  the  deceased 
ever  took  this  route.  Held,  that 
plaintiff  could  not  recover  (O'Don- 
nell  V.  Duluth,  etc.  K.  Co.,  89  Mich. 
174,  50  N.  W.  801). 

""Union  Pac.  E.  Co.  v.  Daniels, 
152  U.  S.  684,  14  S.  Ct.  756;  Bailey 
V.  Rome,  etc.  R.  Co.,  139  N.  Y.  302, 
34  N.  E.  918;  Babcock  v.  Old  Colony 
R.  Co.,  150  Mass.  467,  23  N.  E.  325; 
and  many  other  cases,'  cited  under 
§  194a,  ante.  Blazenic  v.  Iowa,  etc. 
Coal  Co.,  102  la.  706,  72  N.  W.  292 
(1897),  (where  the  allegation  was 
of  actual  knowledge  by  the  master, 
evidence  that  he  would  have  known 
if  he  had  exercised  ordinary  care  in 
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-which  may  have  been  beyond  the  reach  of  inspection."" 
Evidence  of  long  neglect  to  repair,"**  and  of  frequent 


making  inspection  is  admissible)  ; 
Thayer  v.  Smoky  Hollow  Coal  Co., 
121  la.  121,  96  N.  W.  718  (1903), 
(evidence  of  a  custom  to  inspect 
"Whereby  injury  to  a  miner  by  fall 
of  slate  from  the  roof  would  have 
been  avoided,  held  admissible)  ; 
Choctaw,  etc.  Ry.  Co.  v.  O'Nesky,  6 
Ind.  Ter.  180.,  90  S.  W.  300  ( 1905 )  ; 
Norfolk,  etc.  Ry.  Co.  v.  Phillips' 
Admr.,  100  Va.'362,  41  S.  E.  726 
(1902).  But  see  Mikula  v.  Dela- 
ware, etc.  Ry.  Co.,  73  Atl.  (N.  J.) 
507  (1909);  St.  Louis,  etc.  Ry.  Co. 
T.  Reed,  92  Ark.  350,  122  S.  W.  645 
(190©),  ( the  master's  negligence  may 
le  shown  by  proof  that  the  defect 
•was  discoverable  by  ordinary  care, 
hen!e  that  he  was  negligent  either  in 
failing  to  exercise  such  care  in  mak- 
ing inspection,  or  in  not  making  re- 
pairs after  discovery  (Tyma  v.  Tar- 
rant Foundry  Co.,  144  111.  App.  454 
(190i8),  (the  plaintiff  must  show, 
first,  the  existence  of  the  defect; 
second,  that  the  master  had  knowl- 
edge or  notice  or  would  have  had  if 
he  had  exercised  ordinary  care; 
third,  that  the  servant  did  not  know 
of  the  defect  or  have  equal  means  of 
linowledge  with  the  master). 

*"  Grant  v.  Pennsylvania,  etc. 
Canal  Co.,  133  N.  Y.  657,  31  N.  E. 
220. 

•"Evidence  that  the  defective  con- 
ditions existed  more  than  a  year  be- 
fore the  accident,  is  relevant 
(Nichols  V.  Brush,  etc.  Mfg.  Co.,  53 
Hun,  137,  6  N.  Y.  Supp.  60.1).  Evi- 
dence that  a  brakeman,  while  about 
to  make  a  coupling  between  moving 
cars,  stepped  into  a  ditch,  and  was 
injured;  that  he  was  not  aware  of 
the  existence  of  said  ditch;  that  a 
rule  of  defendant  permitted  couplings 


to  be  made  when  the  cars  were  mov- 
ing at  a  safe  rate  of  speed;  and  that 
defendant's  foreman,  who  had  charge 
of  the  roadbed,  knew  of  the  ditch 
for  several  months  before  the  acci- 
dent,— established  a  prima  facie  ease 
of  negligence  ( Hollenbeck  v.  Missouri 
Pac.  R.  Co.  (Mo.),  34  S.  W.  494; 
Dyas  V.  Southern  Pac.  Co.,  140  Cal. 
296,  73  Pac.  972  ( 190i3 )  ;  Shea  v. 
Pacific  Power  Co.,  145  Cal.  680,  79 
Pac.  373  ( 1905 ) ;  Pioneer  Cooperage 
Co.  v.  Romonowicz,  85  111.  App.  407, 
aff'd,  186  111.  9i  57  N.  E.  864 
(1900);  Illinois,  etc.  Ry.  Co.  v. 
Prichett,  109  111.  App.  468,  210  111. 
140,  71  N.  E.  435  (1903);  Terre 
Haute  Elec.  Co.  v.  Kiely,  35  Ind. 
App.  180,  72  N.  E.  658  (1904); 
Dunekake  v.  Beyer,  25  Ky.  Law  Rep. 
20O1,  79  S.  W.  208  (1904);  Andri- 
cus'  Admr.  v.  Pineville  Coal  Co.,  121 
Ky.  724,  90  S.  W.  233  (1906)  ;  Na- 
tional Enameling  Co.  v.  Cornell,  95 
Md.  524,  52  Atl.  588  (1902);  Bur- 
gess V.  Davis  Sulphur  &  Ore  Co.,  165 
Mass.  71,  42  N.  E.  501  (1896); 
Casterton  v.  Amer.  Blower  Co.,  142 
Mioh.  407,  106  N.  W.  61  (1905); 
Pauck  V.  St.  Louis  Dressed  Beef,  etc. 
Co.,  166  Mo.  639,  66  S.  W.  1070 
( 1902 ) ;  Nelson  v.  Young,  91  App. 
Div.  457,  87  N.  Y.  Supp.  69',  aff'd, 
180  N.  Y.  523,  72  N.  E.  1146  ( 1904)  ; 
Diamond  v.  Planet  Mills  Mfg.  Co., 
97  App.  Div.  43,  89  N.  Y.  Supp.  635 
( 1904 )  ;  Bowers  v.  Star  Logging,  etc. 
Co.,  41  Ore.  301,  68  Pae.  516  (1902)  ; 
Sofferstein  v.  Bertels,  178  Pa.  St. 
401,  35  AtL  lOOO  (1806);  Davis  v. 
Holy  Terror  Min.  Co.,  20  S.  D.  390, 
107  N.  W.  374  (1906)  ;  The  Oriental 
V.  Barclay,  16  Tex.  App.  193,  41  S. 
W.  117  (1807);  Johnson  v.  Union 
Pac.   Coal   Co.,   28   Utah,  46,   67,   76 


651 


LIABILITY   OF   MASTEKS   TO    SEEVANTS. 


[§  223 


complaints,*"  is  entirely  proper.  Proof  of  defects  in  the 
place  of  work,  though  not  originally  due  to  negligence,  is 
proper,  to  show  neglect  to  put  it  in  order,  sufficient  time 
having  elapsed/^"  Proof  that  a  machine  has  acted  badly 
before  is  competent  to  prove  notice  of  the  defect  and 
negligence  in  failing  to  repair.*^^      The  servant  is  not 


Pac.  1089,  67  L.  E.  A.  506  (1904); 
Eevolinsky  v.  Adams  Coal  Co.,  118 
Wis.  324,  95  N.  W.  122   (1903). 

"'To  show  that  the  defective  con- 
dition of  the  still  in  which  the  em- 
ployee was  required  to  work  was 
known  to  the  employer,  evidence 
that  another  employee  had,  prior  to 
the  accident,  repeatedly  complained 
of  it  to  the  superintendent,  is  ad- 
missible (Nichols  V.  Brush,  etc.  Mfg. 
Co.,  53  Hun,  137,  6  N.  Y.  Supp. 
601). 

°™  Where  part  of  the  roof  of  a 
mine,  from  which  rock  fell  and  in- 
jured plaintiff,  was  known  to  the 
officers  to  consist  of  treacherous 
rock,  needing  constant  watching,  and 
liable  to  be  loosened  if  wet;  and 
where  it  appears  that  it  had  not  been 
properly  tested  for  weeks;  that  it 
had  long  been  wet;  that  similar  rock 
near  by  had  been  supported  or  re- 
moved —  it  is  a  question  for  the  jury 
whether  the  failure  to  support  or 
remove  such  rock  was  a  lack  of  or- 
dinary care  in  providing  a  safe  place 
for  the  miners  to  work  in  (Union 
Pac.  E.  Co.  V.  Jarvi,  53  Fed.  65,  3 
C.  C.  A.  433,  10  U.  S.  App.  439).  To 
same  effect,  Atchison,  etc.  E.  Co.  v. 
Wilson,  48  Fed.  57,  4  U.  S.  App.  25, 
1  C.  C.  A.  25  [flooded  track] ;  Davis 
V.  N.  Y.,  Lake  Erie,  etc.  E.  Co.,  78 
Hun,  235,  28  N.  Y.  Supp.  819  [walls 
weakened  by  dynamite  explosion] ; 
Perry  v.  Eogers,  91  Hun,  243,  36  N. 
Y.  Supp.  208  [rock  loosened  by 
blasting] . 

»"  McCarragher  v.  Eogers,  120  N. 


Y.  526,  24  N.  E.  812  [machinery  not 
guarded  by  netting].  When  an 
elevator  fell  a  second  time  and  in- 
jured a  servant,  proof  of  the  former 
fall  was  admissible  to  show  notice  to 
the  master  (Malone  v.  Hawley,  46 
Cal.  403).  For  drawing  down  to  its 
proper  position  a  heavy  spring  in  a 
locomotive,  a  railroad  company  pro- 
vided a  jack-screw  and  chain.  The 
spring  was  unusually  strong,  and 
the  chain  broke  without  apparent 
cause,  and  an  employee  was  injured 
by  the  recoil  of  the  spring.  The 
chain  had  broken  before  when  used 
for  the  same  purpose.  Held,  suffi- 
cient evidence  of  negligence  (Krog- 
stad  V.  Northern  Pac.  R.  Co.,  46 
Minn.  18,  48  N.  W.  409).  But  com- 
pare Dingley  v.  Star  Knitting  Co., 
134  N.  Y.  552,  32  N.  E.  35,  where 
belt  shifting  itself  three  times,  held, 
by  a  divided  court,  no  evidence  of 
negligence.  Brunger  v.  Pioneer  Eoll 
Paper  Co.,  92  Pac.  (Cal.  App.)  1043 
( 1907 )  ;  Donovan  v.  Chase,  etc.  Co., 
201  Mass.  357,  87  N.  E.  580  (1909)  ; 
Blerins  v.  Erwin  Cotton  Mills  Co., 
150  N.  C.  493,  64  S.  E.  428  (1909)  ; 
Louisville,  etc.  Ry.  Co.  v.  Wilson,  50 
So.  (Ala.)  88  (1909);  Galvin  v. 
Brown,  101  Pac.  (Ore.)  671  (1909); 
Houston  V.  Budke  Stamping  Co.,  38 
Pa.  Super.  Ct.  93  (1909)  ;  Van  Doom 
V.  Heap,  160  Mich.  199,  125  N.  W. 
11  (1910);  Izydorczyk  v.  Eeading 
Car  Wheel  Co.,  225  Pa.  533,  74  Atl. 
428  (1909);  Rondeau  v.  Sayles,  74 
Atl.  (R.  L)  785  (1910);  Alabama, 
etc.  Ry.  Co.  v.  Yount,  51  So.   (Ala.) 
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bound  to  show  the  precise  nature  of  a  defect  in  appli- 
ances ;  *°^  but  he  must  so  far  prove  the  nature  of  the  de- 
fect as  not  to  leave  a  fair  mind  unable  to  decide  whether 
the  injury  was  caused  by  it  or  not/^^^  Proof  of  a  dan- 
gerous variation  in  appliances  from  what  is  usual  and 
safe,  combined  with  due  proof  of  notice,  is  sufficient  evi- 
dence of  negligence."''^''  Proof  that  a  machine  acted  in 
an  unusual  and  dangerous  manner  calls  for  explanation 
from  the  master.''"'^  When  the  absence  of  peculiar  pre- 
cautions is  complained  of,  it  must  be  shown  that  such  are 


737  (1910),  (after  the  accident); 
Federal  Lead  Co.  v.  Lohr,  179  Fed. 
692,  103  C.  C.  A.  238  (1910);  Boyd 
V.  Taylor,  93  N.  E.  (Mass.)  589 
(1911) ;  Turner  v.  Cocheco  Mfg.  Co., 
77  Atl.  (N.  H.)  999  (1910); 
Deninger  v.  Amer.  Locomotive  Co., 
185  Fed.  22,  107  C.  C.  A.  126  (1911)  ; 
Mrozevich  v.  Western  Steel  Corp., 
112  Pac.  (Wash.)  925  (1911),  (after 
the  accident)  ;  Fonder  v.  General 
Constr.  Co.,  130  N.  W.  (Wis.)  884 
(1911). 

"^  Where  an  employee  is  injured 
by  defective  machinery,  it  is  not 
necessary  to  his  recovery  therefor 
that  he  should  be  able  to  show  the 
precise  nature  of  the  defect  (Nelson 
V.  St.  Paul  Plow  Works,  57  Minn. 
43,  58  N.  W.  868).  While  plaintiff 
was  engaged  in  changing  a  saw  in 
defendant's  mill,  a  log  carriage, 
which  had  been  left  at  rest,  with  the 
steam  shut  off,  and  the  lever  locked, 
suddenly  started,  and  injured  plain- 
tiff. Held,  proper  to  refuse  instruc- 
tions that  plaintiff  cannot  recover  if 
it  does  not  appear  what  was  the  real 
cause  of  the  starting  of  the  machine, 
since  he  was  only  required  to  furnish 
evidence  from  which  defendant's 
negligence  might  be  inferred,  and 
was  not  bound  to  point  out  the  par- 
ticular act  or  omission  which  caused 
the  accident  (Mooney  v.  Connecticut 


Eiver  Lumber  Co.,  154  Mass.  407,  28 
N.  E.  352). 

"•^aDingley  v.  Star  Knitting  Co., 
134  N.  Y.  552,  32  N.  E.  35.  If  the 
injury  may  be  inferred  to  have  arisen 
from  either  of  two  causes,  equally 
probable,  one  of  which  is  attributable 
to  the  employee,  a  nonsuit  is  proper 
(Id.). 

"^"b  Bennett  v.  Northern  Pac.  R. 
Co.,  2  N.  D.  112,  49  N.  W.  408 
[coupling;  drawbars];  Texas,  etc.  R. 
Co.  V.  White,  82  Tex.  543,  18  S.  W. 
478  [brake].  A  brakeman,  while 
coupling  a  flat  car  and  coach,  where 
it  appeared  that  the  bumpers  were 
broken  from  the  fiat  car;  that  the 
drawheads  on  the  cars  were  of  a 
different  make,  so  that  they  did  not 
come  together  evenly;  that  a  spring 
on  the  coach  drawhead  used  to  keep 
it  in  position  had  been  removed  for 
repairs;  and  that  the  brakeman 
knew  of  the  condition  of  the  cars, — 
the  question  of  whether  the  appli- 
ances furnished  by  the  company 
were  sufficient  was  for  the  jury 
(White  V.  Louisville,  etc.  R.  Co.,  72 
Miss.  12,  16  So.  248;  McGeehan  v. 
Hughes,  223  Pa.  524,  72  Atl.  856 
(1909)  ;  Rice  V.  Van  Why,  111  Pac. 
(Colo.)   599   (1910). 

"'c  While  plaintiff  failed  to  specifi- 
cally assign  a,  cause  for  the  sudden 
movement    of    the    machinery,    yet. 
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in  use  elsewhere,  or  that  in  some  other  way  prudence 
dictated  them."^''  Evidence  of  precautions  taken  in  other 
estabUshments  is  competent.""     Failure  to  supply  an  ap- 


such  movement  being  entirely  out 
of  the  usual  manner  of  its  operation, 
it  afforded  prima  facie  evidence  of 
some  vs'ant  of  care  in  its  construction 
or  condition  (Blanton  v.  Dold,  109 
Mo.  64,  18  S.  V^.  1149). 

°"  A  declaration  alleging  that  de- 
fendants had  hired  plaintiff  to  run  a 
lath  machine,  but  failed  to  keep  it 
safe  by  providing  a  pit  and  carrier 
for  refuse,  is  fatally  defective,  as 
not  alleging  a  custom  to  provide 
such  pit  or  carrier,  what  means  were 
proper  to  guard  the  saw  while  re- 
moving debris,  that  the  plaintiff 
could  not  stop  the  saw,  or  that  it 
was  necessarily  unsafe  to  remove 
the  debris  while  it  was  moving,  or 
that  plaintiff  was  inexperienced, 
how  long  he  had  been  at  said  work, 
or  that  he  had  ever  told  defendants 
of  the  defect,  or  that  they  had  failed 
to  instruct  him  ( Torongo  v.  Salliotte, 
99  Mich.  41,  57  N.  VS^.  1042).  Where 
one  oiling  a  machine  is  injured  by 
its  starting  up  by  a  belt  working 
from  the  loose  pulley  to  the  tight 
pulley,  the  employer  is  not  liable, 
though  the  accident  could  not  have 
happened  had  there  been  something 
with  which  to  lock  the  lever  used  in 
shifting  the  belt  from  the  tight 
pulley  to  the  loose  pulley,  and  back 
again,  there  being  no  evidence  that 
the  machinery  was  defective,  or  dif- 
ferent from  that  in  use  elsewhere 
(Eoss  V.  Pearson  Cordage  Co.,  164 
Mass.  257,  41  N.  E.  284). 

™  Bannon  v.  Lutz,  158  Pa.  St.  166, 
27  Atl.  890  ( oil  refinery ;  precautions 
not  used);  Northern  Alabama  Ey. 
Co.  v.  Mansel,  138  Ala.  548,  36  So. 
459  (1903),  (it  is  competent  to  con- 
sider the  usage  prevailing  on  other 


well  regulated  railroads  in  the  con- 
struction of  stock  gaps)  ;  Illinois, 
etc.  Ey.  Co.  v.  Priekett,  109  111.  App. 
468,  aff'd,  210  111.  140,  71  N.  E.  435 
(1904)  (inspection  of  engines  and 
boilers ;  limited  to  the  custom  of  well 
regulated  and  prudently  managed 
railroads)  ;  Wabash  R.  Co.  v.  Farrell, 
79  III.  App.  50-9  (1898),  (standard 
height  of  draw  bars)  ;  Stover  Mfg. 
Co.  V.  Millane,  89  111.  App.  532 
( 1900),  (equipment  of  elevators  with 
safety  device  to  prevent  fall)  ; 
Schroeder  v.  Chicago,  etc.  Ey.  Co., 
128  la.  365,  103  N.  W.  985  (19'0i5), 
(blocking  switch  frogs)  ;  McMahon 
V.  McHale,  174  Mass.  320,  54  N.  E. 
854  (1899),  (vertical  play  of  goose- 
neck and  plate  in  setting  up  a  der- 
rick) ;  Jones  v.  Kansas  City,  etc.  Ey. 
Co.,  178  Mo.  528,  77  S.  W.  890,  101 
Am.  St.  Eep.  434  (1903),  (existence 
and  use  of  derailing  switches ;  Lee  v. 
Missouri  Pac.  Ey.  Co.,  196  Mo.  400, 
92  S.  W.  614  (1906),  (blocking 
rails)  ;  Belleville  Stone  Co.  v. 
Comben,  62  N.  J.  Law,  449,  45  Atl. 
109O  (1898),  (support  a  swinging 
drag  rope  in  quarry  by  hangers)  ; 
Deveney  v.  Degnone,  etc.  Co.,  178 
N.  Y.  620,  70  N.  E.  1098  (1904), 
(ordinary  way  of  doing  the  same 
work  under  similar  conditions)  ; 
Anderson  v.  New  York,  etc.  Ey.  Co., 
13  App.-  Div.  218,  43  N.  Y.  Supp.  213 
(1897),  (custom  of  keeping  hatches 
open  at  night  where  vessel  has  not 
finished  discharging  cargo)  ;  Bell  v. 
Consol.  Gas,  etc.  Co.,  36  App.  Div. 
242,  56  N.  Y.  Supp.  780  (1899), 
(where  there  is  evidence  that  alleged 
defect  causing  explosion  of  boiler 
could  have  been  discovered  by  apply- 
ing hydrostatic  test,  it  is  admissible 
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pliance,  asked  for  on  the  mere  ground  of  convenience,  the 
servant  himself  not  thinking  it  needed  for  safety,  is  no 
evidence  of  negligence."^"  Where  negligent  omission  of 
warning  against  danger  is  proved,  it  is  not  necessary  to 
prove  also  that  the  master  foresaw  the  consequences."^" 
Evidence  that  a  machine,  while  in  the  same  condition  as 
at  the  time  of  the  accident,  worked  well,  both  before  and 
after  that,  is  competent  in  disproof  of  negligence."" 
Oaths  and  violent  language,  in  giving  orders,  are  held  to 
be  no  evidence  of  negligence  by  themselves."'^*  Contribu- 
tory negligence,  in  courts  where  it  is  held  a  matter  of 

to  show  that  it  was  the  practice  to  gas    engine    to    furnish    power    was 

make  such  tests)  ;  Jones  v.  Reynolds  safer,  is  inadmissible). 

Tobacco  Co.,"  141  N.  C.  202,  53  S.  E.  «=' Plaintiff  had  asked  for  and  been 

849    (1906),    (shield  or  covering  for  promised  skids  whereon  to  slide  the 

circular    saw)  ;     Crocker    v.    Pacific  box  from  one  car  to  the  other,  but 

Lounge,  etc.   Co.,  34  Wash.   191,   75  he   made   request   merely   from   con- 

Pac.  632   (1904),   (custom  of  placing  siderations   of   convenience,   and  not 

guards  or   spreaders  on  rip   saws )  ;  because  he  thought  any  other  method 

Berg  V.  United  States  Lbr.  Co.,  125  of  moving  the  box  dangerous.     Held, 

Wis.  262,  104  N.  W.  60  (1905),  (de-  that   the    failure    of   the    master   to- 

fective    bolt    fastening)  ;     Warren's  furnish    skids    was    not    negligence 

Admr.  v.  Jeunesse,  122  S.  W.   (Ky.)  (Gowen  v.   Harley,   56   Fed.    973,   6 

862   (1909),   (the  fact  that  an  appli-  C.  C.  A.  190).     Tex.,  etc.  Ey.  Co.  v. 

ance  is  customary  is  not  the  correct  Nichols,  41  Tex.  App.  119,  92  S.  W. 

test,  but  it  may  be  given  in  evidence  as  411    (1905);   St.  Louis,  etc.  Ry.  Co. 

bearing  on  the  issue  of  negligence);  v.    Mealman,    97    Pac.    (Kans. )    381 

Van  Doom  v.  Heap,  160  Mich.  190,  (1908);    Primely  v.   Elbe  Lbr.,  etc. 

125  N.  W.   11    (1910i);   Shohoney  v.  Co.,    53    Wash.    687,    102    Pac.    763 

Quincy,  etc.   Ey.   Co.,   223   Mo.   649,  (1909). 

122  S.  W.  1025  (1909);  McMichael  ""Where  defendant  employed  an 
V.  Federal  Printing  Co.,  139  App.  inexperienced  man  to  do  work  which 
Div.  225,  123  N.  Y.  Supp.  998  was  unsafe  unless  performed  by  a 
(1910)  ;  Eice  v.  Van  Why,  111  Pac.  skilled  workman,  without  cautioning 
(Colo.)  599  (1910);  Scott  v.  Nauss,  him  expressly  as  to  the  danger,  it. 
141  App.  Div.  255,  126  N.  Y.  Supp.  was  not  necessary  to  show  further 
17  (1910),  (in  an  action  against  the  that  defendant  should  have  fore- 
master  for  injury  caused  by  his  neg-  seen  that  an  accident  would  probably 
lect  in  not  supplying  power  to  an  occur,  in  order  to  hold  him  liable 
elevator  by  reasonably  safe  means,  (Eyan  v.  Los  Angeles  Storage  Co.,, 
where  no  attempt  was  made  to  prove  112  Cal.  244,  44  Pac.  471). 
that  the  hand-power  elevator  was  not  ""Tremblay  v.  Harnden,  162  Mass.. 
in  common  use  and  suited  for  the  383,  38  N.  E.  972. 
purposes  of  its  use,  evidence  that  a,  "^  Coyne  v.  Union  Pac.  E.  Co.,  133- 
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defence,  cannot  be  inferred  from  the  mere  accident  any 
more  than  the  master's  negligence  could  be."^® 

§  223a.  Assumption  of  risk  by  servant  of  neglect  by 
the  master  to  comply  with  statutory  duties  imposed  on 
him  for  the  servant's  protection.  —  Whether  the  servant,, 
though  he  may  not  be  contributorily  negligent,  who, 
knowing  the  master's  neglect  to  comply  with  a  specific 
duty  imposed  on  him  by  statute  for  the  servant's  pro- 
tection and  comprehending  or  appreciating  the  risk,, 
voluntarily  encounters  it,  thereby  waives  his  right  of  re- 
covery for  injury  arising  therefrom,  is  a  question  upon 
which  there  is  respectable  difference  of  opinion.  Un- 
happily the  line  of  cleavage  has  come  to  be  known  as  one 
existing  between  the  Federal  and  State  courts.  Though,^ 
while  it  is  true  that  the  greater  number  of  the  decisions 
of  the  inferior  Federal  courts  (there  is  none  by  the  Su- 
preme Court  of  the  United  States)  hold  the  affirmative  of 
the  proposition  and  those  of  the  State  courts  of  last  resort 
the  negative,  yet  the  decisions  of  the  former  are  not  uni- 
form and  when  rendered  have  not  been  without  vigorous 
dissent  from  the  same  bench  by  judges  of  the  very  highest 
rank.'=*» 

U.  S.  370,  10  S.  Ct.  382.     See  also  (1904)  ;  Hailey  v.  Texas  &  Pac.  Ry. 

Williams  v.  Churchill,  137  Mass.  243.  Co.,  113  La.  530,  37  So.  131   (1904)  ; 

"»' Pennsylvania  R.  Co.  v.  Middle-  Sipes   v.   Michigan   Starch   Co.,    13T 

ton  [Ct.  Errors],  57  N.  J.  Law,  154,  Mich.  258,   lOO  N.  W.  447    (1904); 

31  Atl.  616.  Murphy    v.    Grand    Rapids    Veneer 

«™a  Defense  of  assumed  risk  not  M^ks.,  142  Mich.  677,  106  N.  W.  211 
available  in  an  action  for  injury  (1906)  ;  Bair  v.  Heibel,  103  Mo.  App. 
caused  by  the  non-observance  of  a  621,  77  S.  W.  1017  (1903);  Kilpat- 
stautory  duty  (Baltimore,  etc.  Ry.  rick  v.  Grand  Trunk  Ry.  Co.,  74  Vt. 
Co.  V.  Peterson,  156  Ind.  364,  59  N.  E.  288,  52  Atl.  531,  93  Am.  St.  Rep.  887 
1044  (1901);  Inland  Coal  Co.  v.  (1902);  Daffron  v.  Majestic  Laun- 
Swaggerty,  159  Ind.  664,  65  N.  E.  dry  Co.,  41  Wash.  65,  82  Pac.  1089 
1026  (1903);  Brower  v.  Locke,  31  (1905);  Hoveland  v.  Hall  Bros.  R. 
Ind.  App.  353,  67  N.  E.  1015  (1903)  ;  etc.  Co.,  41  Wash.  164,  82  Pac.  1090 
Chamberlain  v.  Waymire,  32  Ind.  ( 1905 )  ;  Whelan  v.  Washington  Lbr. 
App.  442,  68  N.  E.  306,  70  N.  E.  81  Co.,  41  Wash.  153,  83  Pac.  98,  11  Am. 
(1903);  Amer.  Car,  etc.  Co.  v.  St.  Rep.  1006  (1906)  ;  Welsh  v.  Bar- 
Clark,  32  Ind.  App.  644,  70  N.  E.  828,  ber  Asphalt  Co.  (C.  C.  A.),  167  Fed. 
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Courts  and  writers  adopting  the  view  that  the  defence 
is  available  where  the  plaintiff  knows  of  the  failure  of 
another  to  comply  with  the  statute,  appreciates  the 
danger  and  voluntarily  encounters  it,  argue  that  if  the 
legislature  had  intended  to  preclude  the  defence  of  as- 
sumed risk  it  would  have  so  declared.  To  this  class  of 
cases  belong  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed. 
(C.  C.  A.)  495,  opinion  by  Sanborn,  C.  J.,  Judge  Thayer 
dissenting  in  an  opinion  both  able  and  thorough ;  and  the 
very  elaborate  opinion  of  Carland,  D.  J.,  in  Denver  Ey. 
Co.  V.  Norgate,  141  Fed.  (C.  C.  A.)  247  (1905),  where  the 
authorities  to  the  same  effect  are  collected. 

Other  courts,  on  sounder  views  of  public  poli.cy,  hold 
that  to  permit  the  defence  is,  in  effect,  a  judicial  repeal  of 
the  statute,  and  to  say  that  parties  may  be  permitted  to 
violate  express  statutory  provisions  by  agreement.  The 
leading  case  in  this  country  maintaining  that  such  a  de- 
fence is  unavailable  is  Narramore  v.  Railway  Co.,  96  Fed. 
(C.  C.  A.)  298,  opinion  by  Taft,  C.  J. 

In  England  it  is  said  by  Mr.  Beven,  after  reviewing  the 
expressions  used  in  a  number  of  cases  where  the  point 
v/as  not  directly  presented,  "  The  reasonable  conclusion 
from  these  dicta  is  that,  where  a  statutory  duty  exists, 
the  maxim  volenti  non  fit  injuria  is  not  to  be  presumed  to 


465  (1900)  ;  Moore  v.  Centralia  Coal  Lewis  v.  Boston  Salt  Co.,  82  Kans. 
Co.,  140  111.  App.  291  (1906)  ;  Cleve-  163,  107  Pae.  783  (1910)  ;  Collins  v. 
land,  etc.  Ry.  Co.  v.  Gosset,  87  N.  E.  Star  Paper  Mills  Co.,  143  Mo.  App. 
(Ind.)  723  (1909);  Galveston,  etc.  333,  127  S.  W.  641  (191;0);  Valjago 
Ry.  Co.  V.  Henefy,  115  S.  W.  (Tex.  v.  Carnegie  Steel  Co.,  226  Pa.  514, 
App.)  57  (1909);  Lind  v.  Uniform  75  Atl.  728  (1910);  Lowe  v.  South- 
Stave,  etc.  Co.,  120  N.  W.  (Wis.)  ern  Ry.  Co.,  85  S.  C.  363,  67  S.  E.  460 
839  (190,9);  Kleinfelt  v.  J.  H.  Som-  (1910).  Crnitra,  Sitta  v.  Waiontha 
ers,  etc.  Co.,  156  Mich.  473,  121  Knitting  Co.,  87  N.  Y.  Supp.  911, 
N.  W.  118  (1909)  ;  St.  Louis,  etc.  Ry.  94  App.  Div.  38  (1904);  Stevens 
Co.  v.  White,  125  S.  W.  120  (1910);  v.  Gair,  96  N.  Y.  Supp.  303,  109 
Muren  Coal,  etc.  Co.  v.  Copeland,  90  App.  Div.  621  (1905);  Langlois  v. 
N.  E.  (Ind.  App.)  489,  91  N.  E.  508  Dunn  Worsted  Mills,  25  R.  I.  645, 
(1910);  Waschow  V.  Kelly  Coal  Co.,  57  Atl.  910  (1904);  Simoneau  v. 
245  111.  516,  92  N.  E.   303    (1910);  Rice  et  al.,  202  Mass.  82,  88  N.  E. 
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avail,'^'^  or,  as  Willis,  Jr.,  says  in  his  judgment  in  Bad- 
derly  v.  Earl  of  Granville,  "  would  n'ot  apply  at  all  where 
the  injury  arose  from  a  direct  breach  of  a  statutory  obli- 
gation. ' ' 

§  224.  Who  are  fellow  servants.  —  We  now  approach  a 
line  of  questions  which  have  given  rise  to  irreconcilable 
differences  of  opinion,  and  upon  which  the  cases  must  be 
marshaled  in  divergent  lines ;  although  much  progress  has 
been  made  towards  a  solution  upon  principle.  The 
master's  exemption  from  his  ordinary  liability  for  the 
negligence  of  his  servants  only  applies,  where  the  servant 
in  fault  is  a  fellow  servant,  in  the  same  common  employ- 
ment with  the  injured  servant.  Leaving  the  latter  point 
for  future  consideration,  it  is  needful  to  determine  first : 
Who  are  fellow  servants?  To  a  certain  extent,  all  the 
cases  agree,  and  all  rest  upon  an  intelligible  principle. 
Any  person  in  the  employment  of  the  same  master,  and 
jinder  his  control,  whether  his  position  is  equal,  inferior 
or  superior  to  that  of  the  injured  servant,^'"  so  long  as  he 

433     ( 1909)  ;     Jackson    v.    Chicago,  Dyke  v.  Fruit  Co.,  129'  Ga.  532,  59 

etc.   Ey.   Co.,    178   Fed.   432,    102   C.  S.   E.  215    (1909);    Donk,  etc.   Coal 

C.  A.  159   (1910);  Osterman  v.  Boa-  Co.   v.   Thil,   228  111.   233,   81   N.  E. 

ton,  etc.  Co.,  40  Mont.  508,  107  Pac.  857,    19    L.    R.    A.     (N.    S.)     1178 

499      (1910);      Stokes     v.     Barber  (1907)  ;  Southern  Ey.  Co.  v.  Elliott, 

Asphalt  Pav.  Co.,  134  App.  Div.  363,  170  Ind.  273,  82  N.  E.  1051   (1907)  ; 

119  N.  Y.  Supp.  37   (1909).  Atchison,  etc.  Ry.  Co.  v.  Dickens,  7 

«=''bl9  Q.  B.  D.  426.  Ind.  Ter.  16,  103  S.  W.  750  (1907); 

""Kumler  v.  Junction  R.  Co.,  33  Matthews  v.  Louisville  Ry.  Co.,  113 

Ohio  St.  150  [engineer  and  laborer] ;  S.   W.    (Ky.)    459    (1908);    Eastern 

Randall    v.    Baltimore,    etc.    R.    Co.,  Ky.,    etc.    Tel.    Co.    v.    Mellon,    116 

109  U.  S.  478   [engineer  and  brake-  S.  W.   (Ky.)   709   (1909);  Martin  v. 

man    or    switchman] ;     Kimmer    v.  Mason-Hoge  Co.,  28  Ky.  L.  Rep.  1333, 

Weber,  151  N.  Y.  417,  45  N.  E.  860.  91    S.    W.    1146     (1906);    Loud    v. 

For     illustrations,    see    §    241,   post.  Lane,   103  Me.  309,  69  Atl.  270i,   10 

Kenefick-Hammond   Co.   v.   Rohr,  77  L.    R.     A.     (N.     S.)     680     (1907); 

Ark.  290,  91  S.  W.  179   (1905)  ;  Ga.  Schneider  v.  Mo.,  etc.  Ry.   Co.,   117 

Coal,   etc.  Co.  v.  Bradford,   131   Ga.  Mo,  App.  129,  94  S.  W.  730  (1906); 

289,  62  S.  E.  193,  127  Am.  St.  Rep.  Harris  v.  Dampskibselskab,  75  N.  J. 

228       ( 1908 )  ;      Stevens     v.     Bunn  Law,  861,  70  Atl.  155  ( 1908 )  ;  Lara- 

(App.),  64  S.  E.  '(Ga.)  1002  (190:9) ;  gay  v.  East  Jersey  Pipe  Co.,  72  Atl. 

Standard    Mills   v.    Collum    (App.),  57    (190i9);   Chesson  v.  Walker,   146 

65  S.  E.  (Ga.)  195  (1908);  Van  N.  C.  511,  60  S.  E.  422  (190-8); 
[Law  of  Neg.    Vol.  I  —  42] 
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is  not  entrusted  with  a  power  of  control  over  that  ser- 
vant,"" is  a  fellow  servant  with  him.  No  extent  of  dif- 
ference in  their  wages,  social  position,  or  work,  affects 
the  question."'^  Thus,  a  merchant's  clerk,  although  (as  is 
frequently  the  case)  the  equal  of  his  employer  in  social 
position,  is,  in  the  eye  of  the  law,  a  fellow  servant  with 
the  boy  who  sweeps  out  the  store  and  lights  the  fires. 
And  a  servant  who  was  formerly  employed  by  the  same 
master  is,  with  respect  to  his  negligence  while  so  em- 
ployed, to  be  considered  the  fellow  servant  of  another, 
who,  being  subsequently  engaged,  is  injured  by  the  after- 
effects of  such  neghgence,  if  they  would  have  been  con- 
sidered fellow  servants,  had  the  former  remained  in  the 
same  service.'"* 

§  225.  Who  are  not  fellow  servants.  —  Mere  co-opera- 
tion, or  community  of  labor  and  ultimate  purpose,  is  not 
enough  to  make  men  fellow  servants.  They  are  not  fellow 
servants  unless  they  are  all  under  the  control  and  direc- 
tion of  a  common  master.*"    Therefore,  where  a  servant 

Wilson    V.    Virginia,    etc.    Chemical  v.  Stevens,  20  Ohio,  415;  Pittsburgh, 

Co.,   78    S.    C.   381,   58   S.   E.    1019  etc.  R.  Co.  v.  Devinney,  17  Ohio  St. 

(1907);   Mo.,  etc.  Ey.   Co.  v.  Hen-  198). 

drieks  (Civ.  App.)  108  S.  W.  (Tex.)  ""See  cases  cited  under  §  241,  post. 
745  (1908);  Grim  v.  Olympia,  etc.  ""Wilson  v.  Merry,  L.  R.  1  Sc. 
Light  Co.,  42  Wash.  119,  84  Pac.  App.  326  (the  only  point  rightly  de- 
635  (1906)  ;  Jock  v.  Columbia  Ry.  cided  in  that  case)  ;  Butler  v.  Town- 
Co.,  102  Pac.  (Wash.)  405  (190.9);  send,  126  N.  Y.  106,  26  N.  E.  1017; 
Rankel  v.  BuckstafF-Edwards  Co.,  Haley  v.  Keim,  151  Pa.  St.  117,  25 
138  Wis.  442,  120  N.  W.  269  (1908);  Atl.  98;  Burns  v.  Sennett,  99  Cal. 
Westinghouse  v.  Callaghan,  155  Fed.  363,  33  Pac.  916. 
397,  83  C.  C.  A.  669  (1907) ;  Nelson  ««  Cited  and  approved  (Svenson  v. 
V.  Railway  Co.,  158  Fed.  92,  85  C.  Atlantic,  etc.  S.  S.  Co.,  57  N.  Y. 
C.  A.  560  (1908);  Hastings  v.  Le  lOS);  where  a  servant  of  owners  of 
Roi,  34  Can.  S.  Ct.  177;  Hastings  v.  a  barge,  engaged  in  lightening  a 
Le  Roi,  10  Brit.  Col.  9;  Fairweather  steamship,  was  injured  by  negligence 
V.  Quarry  Co.,  26  Ont.  604;  Allen  v.  of  steamship  crew.  To  same  effect, 
Standard  Box,  etc.  Co.,  96  Pac.  Johnson  v.  Lindsay,  1891,  Eng.  App. 
(Ore.)  1109  (1908).  Cas.  371;  Central  R.  Co.  v.  Stoermer, 
'"This  is  the  test  under  the  Ohio  1  U.  S.  App.  276,  51  Fed.  518;  Kil- 
rule  (Chicago,  etc.  R.  Co.  v.  Ross,  roy  v.  Delaware,  etc.  Canal  Co.,  121 
112  U.  S.  377;  Little  Miami  R.  Co.  N.  Y.  22,  24  N.  E.  192  [captain  and 
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works  side  by  side  with  one  employed  by  Ms  master  as 
an  independent  contractor,""^  or  with  a  servant  of  such 

contractor,"""  or  the  servant  of  a  contractor  works  with 
the  servants  of  a  subcontractor  ""^  or  with  the  servants  of 
another  independent  contractor,""*  they  are  not  fellow 

servants    of    consignee]     Louisville,  Wadaworth   v.    Duke,    50   Ga.    91 )  ; 

etc.  E.  Co.  V.  Hawthorn,  147  111.  226,  Lookout,  etc.  Iron   Co.  v.   Lea,   144 

35  N.  E.  534;  Union  Pac.  E.  Co.  v.  Ala.  169,  39  So.  1017  (1906)  ;  Louis- 
Billeter,  28  Neb.  422,  44  N.  W.  483  ville,  etc.  Ey.  Co.  v.  Smith,  119  S.  W. 
[train,  engineer  and  loaders].  To  (Ky.)  241  (190i6);  Dale  v.  Hill, 
the  contrary  was  Ewan  v.  Lippin-  etc.  Constr.  Co.,  108  Mo.  App.  90, 
cott,  47  N.  J.  Law,  192;  practically  82  S.  W.  1092  (1904);  Standard 
overruled  in  New  Jersey  (Hardy  v.  Oil  Co.  v.  Anderson,  212  U.  S.  215, 
Delaware,  etc.  E.  Co.,  57  N.  J.  Law,  20  S.  Ct.  252,  53  L.  Ed.  480  ( 1908 ) ; 
505,  31  Atl.  281)  and  certainly  not  Standard  Oil  Co.  v.  Anderson,  152 
law.  An  engine  hostler,  employed  Fed.  166,  81  C.  C.  A.  399  ( 1907 ) ; 
by  a  railroad  company,  taking  a  loco-  Steel  Co.  v.  Wingle,  152  Fed.  914, 
motive  to  the  yards  of  a  terminal  82  C.  C.  A.  62  (1907). 
company,  and  a  car  accountant  em-  ""Cunard  S.  S.  Co.  v.  Carey,  119 
ployed  by  the  terminal  company,  U.  S.  245  [longshoreman  and  boss 
were  not  fellow  servants  (Northern  of  coal-heavers];  Goodfellow  v.  Bos- 
Pac.  E.  Co.  V.  Craft,  16  C.  C.  A.  ton,  etc.  E.  Co.,  106  Mass.  461; 
175,  69  Fed.  124).  Donk,  etc.  Coal  Abraham  v.  Eeynolds,  5  Hurlst.  & 
Co.  V.  Thil,  228  111.  233,  81  N.  E.  N.  143  [servant  of  cartman  injured 
857  ( 1907 ) ;  Kelly  v.  Tyra,  103  by  servants  of  warehouseman] ;  Sey- 
Minn.  176,  114  N.  W.  750,  115  N.  W.  bolt  v.  N.  Y.,  Lake  Erie,  etc.  E.  Co., 
636  ( 1908 ) ;  Driscoll  v.  Humes,  etc.  95  N.  Y.  562  [mail  agent  and  rail- 
Co.,  69  Atl.  (E.  L)  766  (190«);  road  employee] ;  Pennsylvania  E.  Co. 
Texas,  etc.  Ey.  Co.  v.  Nichols,  41  v.  Price,  96  Pa.  St.  256  [same] ; 
Tex.  Civ.  App.  119,  92  S.  W.  411  Houston,  etc.  E.  Co.  v.  Hampton,  64 
(1906)  ;  Gulf,  etc.  Ey.  Co.  v.  Gaskill,  Texas,  427  [same];  Sanford  v. 
120  S.  W.  (Tex.  App.)  557  (1909);  Standard  Oil  Co.,  118  N.  Y.  571,  24 
Sufferling  v.  Heyl,  121  N.  W.  (Wis.)  N.  E.  313  [stevedore  and  wharfinger's 
251  (1900);  Standard  Oil  O.  v.  engineer];  Kane  v.  Mitchell  Transp. 
Anderson,  152  Fed.  166,  81  C.  C.  A.  Co.,  90  Hun,  65,  35  N.  Y.  Supp.  581 
147    (1909);   Eailway  Co.  v.  Hurd-  [laborer  and  deck-hand]. 

man,  25  Can.  Sup.  Ct.  205.  «"  Gerlach  v.  Edelmeyer,  88  N.  Y. 

»«'EeagaM  v.  Casey,  160  Mass.  374,  645,  47  N.  Y.  Super.  292;  Curley  v. 

36  N.  E.  58.  Where  a  stevedore  Harris,  11  Allen,  112;  Johnson  v. 
engaged  in  discharging  cargo  was  Lindsay,  1891,  Eng.  App.  Cas.  371; 
injured  by  being  struck  by  a  sling  overruling  Wiggett  v.  Fox,  11  Exch. 
which  the  winchman  employed  by  832.  See  Neeker  v.  Harvey,  49  Mich, 
the   vessel   started   too   rapidly,   the  517. 

doctrine   of  fellow  servants  did  not  *"  Morgan  v.  Smith,  159  Mass.  570, 

apply,  and  the  ship  was  liable  (Davi  35  N.  E.   101;   Burrill  v.  Eddy,  160 

V.  The  Victoria,  69  Fed.   160;   s.  P.,  Mass.  198,  35  N.  E.  483. 
Fletcher  v.  Peto,  3  Fost.  &  F.  368; 
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servants,  even  thougli  they  help  to  do  the  same  vsrork,  for 
the  benefit  of  the  same  ultimate  employer ;  and  the  master 
of  either  servant  is,  therefore,  responsible  for  an  injury 
caused  by  such  servant's  negligence  in  such  work  to  the 
other  servant.  Still  more  clear  is  it  that,  where  two  or 
more  employers  use  the  same  property  for  their  respect- 
ive purposes,  the  servants  of  one  do  not  become  fellow 
servants  with  the  servants  of  the  other,  by  their  concur- 
rent use  of  the  same  thing.  Therefore,  a  servant  of  a  rail- 
road company,  employed  upon  a  section  of  road  used  by 
it  in  common  with  another  corporation,  may  recover 
against  that  corporation,  for  the  negligence  of  its  ser- 
vant.°'°  And  where  one  corporation  hires  from  another 
the  use  of  its  track,  a  servant  of  the  former  can  recover 
from  the  latter  for  any  injury  caused  by  defects  in  the 
track,*'"'  and  a  servant  of  the  latter  corporation  may  re- 
cover from  the  former  for  the  negligent  management  of 
its  trains,*"^  in  the  same  manner  as  a  stranger;  the  ser- 
vants of  neither  being  fellow  servants  with  those  of  the 
other.°^^  It  makes  no  difference  that,  for  limited  pur- 
poses, the  two  servants  were  for  the  time  under  the  direc- 

"^  Smith    V.    Harlem    E.    Co.,    19  R.  Co.,  18  C.  B.  N.  S.  229 ;  Philadel- 

N.  Y.   127;   Sawyer  v.  Rutland,  etc.  phia,   etc.   R.    Co.   v.   State,   58   Md. 

R.    Co.,   27   Vt.    370i;    Warburton   v.  372;  Augusta,  etc.  R.  Co.  v.  Klllian, 

Great  Western  R.  Co.,  L.  R.  2  Ex.  30,  79  Ga.  234,  4  S.  E.   165. 

4  Hurlst.  &  C.  695 ;  Graham  v.  North  ""  Catawissa  R.  Co.  v.  Armstrong, 

Eastern  R.  Co.,  18  C.  B.  N.  S.  229;  49  Pa.  St.  186;  Sullivan  v.  Tioga  R. 

Phillips  V.   Chicago,  etc.  R.   Co.,   64  Co.,   112   N.   Y.   643,  20  N.   E.   569; 

Wis.   475,  25  N.   W.  544.     To  same  Texas,  etc.  R.  Co.  v.  Easton,  2  Tex. 

effect,  Swainson  v.  North  Eastern  R.  Civ.   App.   378,  21   S.  W.   575 ;   Noo- 

Co.,  L.  R.  3  Ex.  Div.  341 ;  Zeigler  v.  nan    v.    N.    Y.    Central    R.    Co.,    62 

Danbury,  etc.  R.  Co.,  52  Conn.  543;  Hun,  618,  16  N.  Y.  Supp.  678,  aff'd, 

Omaha,   etc.    R.    Co.   v.   Morgan,    40  131   N.  Y.   594. 

Neb.   604,   59  N.   W.   81    [joint  use  «"  Philadelphia,  etc.  R.  Co.  v.  State, 

station    grounds] ;     Central     R.     v.  58   Md.   372 ;    Killea   v.   Faxon,    125 

Stoermer,   51   Fed.   518,   2   C.   C.   A.  Mass.  485    (1877);   Ewan  v.  Lippin- 

360,    1    U.    S.    App.    276     [limiting  cott,  47  N.  J.  Law,  192,  54  Am.  Rep. 

Ewan  V.  Lippincott,  47  N.  J.  Law,  148  (1885);  McCafferty  v.  Dock  Co., 

192;    Johnson  v.   Boston,   118  Mass.  11  Ohio  Cir.  Ct.  457,  5  Ohio  Cir.  Dec. 

114].  262;  Reading  Iron  Works  v.  Devine, 

""Snow  V.  Housatonic   R.    Co.,    8  109  Pa,  St.  246    (1909). 
Allen,  441;  Graham  v.  Northeastern 
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tion  of  a  single  superintending  agent,^'^  or  subject  to  the 
rules  of  a  single  corporation.""  Nor  can  contracts  be- 
tween masters,  unknown  to  an  injured  servant,  take  away 
his  rights  in  this  respect/^^ 

§  226.  American  rule;  vice-principals  not  fellow  serv- 
ants. —  At  an  early  day,  American  judges  divided 
sharply  upon  the  question  of  the  liability  of  a  master  to 
his  servants,  for  the  negligence  of  a  servant  of  superior 
grade  and  in  control  of  other  servants.    The  question  was 

^  Johnson  v.  Netherlands  Nav.  Atl.  462  (1885)  ;  Killain  v.  Augusta, 
Co.,  132  N.  Y.  576,  30  N.  E.  506  etc.  Ry.  78  Ga.  749,  3  S.  E.  621 
[stevedore  and  winchman] ;  Tierney  (1887);  Chicago,  etc.  Ry.  Co.  v. 
V.  Syracuse,  etc.  R.  Co.,  85  Hun,  O'Connor,  119  111.  586,  9  N.  E.  263 
146,  32  N.  Y.  Supp.  627  [common  (1886);  Chicago  Term.  Co.  v.  Van- 
superintendent]  ;  Noll  V.  Philadel-  denberg,  164  111.  470,  73  N.  E.  990 
phia,  etc.  R.  Co.,  163  Pa.  St.  504,  30  (1905);  Martin  v.  Louisville,  etc. 
Atl.  157;  Coates  v.  Chapman,  195  Ey.  Co.,  95  Ky.  612,  26  S.  W.  801, 
Pa.  St.  109,  45  Atl.  676  (1900);  The  16  Ky.  L.  R.  150  (1894);  Philadel- 
Slingsby,  120  Fed.  748-753,  57  C.  phia,  etc.  Ry.  Co.  v.  State,  58  Md. 
C.  A.  52  (1903),  (v^here  it  is  said,  372  (1882);  Kastl  v.  Wabash  R. 
"When  *  *  *  and  not  B.,  is  the  Co.,  114  Mich.  53,  72  N.  W.  28 
one  who  selects  and  retains  the  in-  (1897);  Erickson  v.  Kansas  City 
dividual  at  the  particular  piece  of  Ry.  Co.,  171  Mo.  647,  71  S.  W.  1022 
work  to  which  he  is  assigned,  such  ( 1902 )  ;  Varmatta  v.  N.  J.,  etc.  Ry. 
individual  does  not  become  B.'s  ser-  Co.,  154  Pa.  St.  262,  26  Atl.  384, 
vant  merely  because  the  latter  in-  35  Am.  St.  Rep.  823  (1893);  Louis- 
direotly  pays  for  his  services  and  ville,  etc.  Ry.  Co.  v.  Martin,  113 
gives  him  his  working  orders").  Tenn.    266,    87    S.    W.    418     (1906); 

""Jones  V.  St.  Louis,  etc.  R.  Co.,  San  Antonio  Ry.   Co.  v.  Taylor,   35 

125  Mo.   666,  28  S.  W.   883   [parlor  S.    W.     (Tex.    App.)     855     (1896); 

car   porter] ;    Union   Pae.   R.   Co.   v.  Texas,  etc.  Ry.  Co.  v.  Craskell,  6  Tex. 

Kelley,    4    Colo.    App.    325,    35   Pac.  App.  160,  25  S.  W.  486  (1894);  Mis- 

923    [express   agent  subject  to  rail-  souri,  etc.  Ry.  Co.  v.  Jones,  75  Tex. 

road  rules].  153,    12    S.    W.    972    (1889).      But 

""  Robertson  v.  Boston,  etc.  R.  Co.,  where  one  is  employed  to  work  in 
160  Mass.  191,  35  N.  E.  775;  Strader  union  railway  yards  he  is  the  ser- 
V.  N.  Y.,  Lake  Erie,  etc.  R.  Co.,  86  vant  of  all  the  companies  interested 
Hun,  613,  33  N.  Y.  Supp.  761,  alT'd  in  in  the  yards,  it  matters  not  which 
157  N.  Y.  708,  52  N.  E.  1126  (1899).  pays  him  (Gulf,  etc.  Ry.  Co.  v.  Dor- 
Traffic  arrangements  between  rail-  sey,  66  Tex.  148,  18  S.  W.  444 
roads  for  use  of  track  do  not  make  (1886);  holding,  also,  all  the  corn- 
servants  of  one  fellow  servants  with  panies  liable  for  injury  inflicted  by 
those  of  the  other  [Zeigler  v.  Dan-  one  (Bosworth  v.  Rogers,  82  Fed. 
bury,  etc.  Ey.  Co.,  52  Conn.  543,  2  975,  27  C.  C.  A.  385   (1898). 
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passed  upon,  almost  at  the  same  time,  in  the  East  and  the 
West :  the  Massachusetts  court  holding  strongly  in  favor 
of  masters,""  and  the  Ohio  court  strongly  against  them/" 
A  long  conflict  of  opinions  followed ;  and  when  our  fourth 
edition  was  prepared,  in  1887,  there  was  no  general  settled 
rule.  Although  entire  unanimity  has  not  yet  been  reached 
on  some  material  points,  several  fundamental  principles 
are  fully  agreed  upon.  It  is  now  universally  held,  in 
American  courts,  that  a  master  always  may  have,  and 
sometimes  must  have,  a  servant,  who  acts  as  his  repre- 
sentative or  alter  ego  towards  other  servants;  and  that 
for  the  negligence  of  such  representative,  while  acting  as 
such,  the  master  is  responsible  to  the  other  servants,  pre- 
cisely as  if  it  were  his  own.®'*  By  general  consent  such 
representative,  while  acting  as  such,  is  called  a  "  vice- 
principal."  And  a  vice-principal  is  not  a  "  fellow 
servant. ' ' 

§  227.  British  rule;  no  vice-principals.  —  In  Great 
Britain,  where  the  name  of  "  vice-principal  "  was  in- 

'"  Albro  V.  Agawam  Co.,  6   Cush.  established  in  Pennsylvania  that  the 

75.  chief  manager   of  any  separate   de- 

°"  Little  Miami  R.  Co.  v.  Stevens,  partment    of    a    business    is    not    a 

20  Ohio  415.  fellow    servant    of    those    who     are 

™  So  held  in  Maine  (Shanny  v.  under  his  absolute  orders,  with  re- 
Androscoggin  Mills,  66  Me.  420)  ;  spect  to  those  orders,  and  that,  for 
Rhode  Island  (Mann  v.  Oriental  his  negligence  in  giving  such  orders, 
Print  Works,  11  R.  I.  152;  Mulvey  the  master  is  responsible  to  a  servant 
V.  Rhode  Island  Works,  14  Id.  204;  injured  in  consequence  of  his  obedi- 
Brodeur  v.  Valley  Falls  Co.,  16  Id.  enee  (Frazier  v.  Penn.  R.  Co.,  38  Pa. 
448);  'New  York  (Corcoran  v.  Hoi-  St.  104;  Patterson  v.  Pittsburgh,  etc. 
brook,  59  N.  Y.  517;  Pantzar  v.  Tilly  R.  Co.,  76  Id.  389;  Mullan  v.  Phila- 
Iron  Co.,  90  Id.  368,  2  N.  E.  24;  delphia  S.  S.  Co.,  78  Id.  25  [steve- 
oompare  Malone  v.  Hathaway,  64  dore] ) .  It  is  unnecessary  to  cite 
N.  Y.  5)  ;  Michigam  (Shumway  v.  cases  from  other  States,  as  all  other 
Walworth  Mfg.  Co.,  98  Mich.  411,  57  courts  holding  the  American  doe- 
N.  W.  251).  Although  in  Ryan  v.  trine  at  all,  hold  this  and  much 
Cumberland  V.  R.  Co.,  23  Pa.  St.  more,  as  will  be  seen  further  on. 
384,  the  opinion  of  three  judges  Even  Massachusetts  is  no  exception; 
against  two  strongly  inclined  to-  for  although  its  courts  persist  in  say- 
wards  the  English  rule;  yet,  in  much  ing  that  all  servants  of  a  corpora- 
more  recent  cases,  it  has  been  firmly  tion  are  fellow  servants    (Rogers  v. 
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vented,"'  it  is  now  settled  that,  as  the  result  of  the  obiter 
dicta  of  two  superannuated  judges,  in  the  famous  case  of 
Wilson  V.  Merry,  the  whole  idea  of  liability  for  vice- 
principals  "  is  exploded."  The  common  master  is  not 
responsible  to  any  of  his  servants  for  the  negligence  of 
any  other,  even  though  the  negligent  servant  is  in  supreme 
and  exclusive  control  over  the  entire  business,  the  master 
being  always  absent  or  being  a  corporation."*"  This 
monstrous  and  iniquitous  ruling  was  not  essential  to  the 
decision  of  that  case.  It  was  founded  upon  pretended 
inferences  from  decisions  of  inferior  tribunals,,  in  none  of 
which  was  any  such  point  clearly  decided,  and  in  the 
latest  of  which  the  whole  court  conceded  that  a  master 
was  liable  for  the  negligence  of  his  general  representa- 
tive.®*^  As  to  the  reasoning  of  the  noble  lords  themselves, 

Ludlow  Mfg.  Co.,  144  Mass.  198,  11  Wigmore  v.  Jay,  5  Exch.  354,  a 
N.  E.  77;  Mackln  v.  Boston,  etc.  E.  master  builder  was  held  not  re- 
Co.,  135  Mass.  201),  they  no  longer  sponsible  for  original  defects  in  a 
mean  anything  more  by  that  phrase  seaflFold,  which  were  known  to  his 
than  is  implied  by  the  New  York  foreman  in  charge,  but  not  known  to 
rule  or  Webster's  Dictionary.  Mis-  a  workman  directed  to  work  upon  it 
sissippi  decisions  to  the  contrary  nor  to  the  master  personally.  It 
(Lagrone  v.  Mobile,  etc.  E.  Co.,  67  was  supported  by  no  argument,  but 
Miss.  592,  7  So.  432;  New  Orelans,  simply  referred  to  the  opinion  in 
etc.  E.  Co.  V.  Hughes,  49  Miss.  258;  another  case,  decided  at  the  same 
Howd  V.  Miss.  Central  E.  Co.,  50  Id.  time,  which  had  no  bearing  on  this 
178)  have  been  abrogated  by  the  new  question.  But  it  was  followed,  with 
Constitution  and  statutes.  (See  much  hesitation,  in  Gallagher  v. 
§  241a,  post.)  Piper,  16  C.  B.  N.  S.  669,  Byles,  J., 

°"  Murphy  v.  Smith,  19  C.  B.  N.  S.  dissenting,  and  Williams,  J.,  doubt- 

361.  ing;  while  the  other  two  judges  sim- 

""  Wilson  V.  Merry,  L.  E.  1  Scotch  ply    held   themselves    bound    by   the 

A  pp.    326;     thus    interpreted,    with  previous  case.     In  Murphy  v.  Smith, 

hardly    a    struggle    by    counsel,    in  19  C.  B.  N.  S.  361,  the  same  court 

Howells   V.    Landore    Co.,    L.    E.    10  agreed  that  the  rule  would  not  apply 

Q.  B.  62.     Limited  to  this,  in  John-  to  a   "  vice-principal."     In   Feltham 

son   V.    Lindsay    (1891),    App.    Cas.  v.  England,  L.  E.  2  Q.  B.  33,  it  was 

371,  65  Law  Times,  97;  but  followed  held  that  a  "foreman  or  manager" 

as  to  this,  in  Hedley  v.  Pinkney  S.  S.  was   not    such    a   vice-principal,    be- 

Co.     (1894),    App.    Cas.    222    [ship-  cause,  in  that  case  "  the  master  still 

master  fellow  servant  with  seamen],  retained    control    of     the     establiah- 

^  The   history   of  the   cases   upon  ment,"   and   the   foreman   "  was   not 

which    the    House    of    Lords    rested  *     *     *     the    representative    of    the 

their  dicta  is  briefly  as  follows:    In  master."      The    court    again    simply 
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it  is  entirely  beneath  criticism.  Had  it  been  used  as  an 
argument  at  the  bar,  any  court  would  have  resented  it,  as 
an  insult  to  the  human  understanding. 

§  228.  British  rule  criticised.  —  The  British  rule  has 
been  justly  condemned  everywhere.  Its  only  excuse  is 
founded  upon  the  assumption  that  a  master  owes  to  his 
servants  no  duty  with  respect  to  their  management  and 
control,  that  he  is  not  bound  to  see  that  they  receive 
reasonable  orders,  or  are  put  at  proper  work,  or  not  sent 
into  places  .of  danger.  But  this  assumption  is  unfounded 
and  unjust.  No  court  has  ever  doubted  that  a  master  was 
liable  to  his  servants,  if  he  personally  ordered  his  ser- 
vants to  encounter  needless  dangers,  of  which  he  was 
aware  and  they  were  not.  Indeed,  what  is  the  special  at- 
tribute of  the  master?  What  distinguishes  him  from  any 
one  else?  Is  it  the  mere  fact  that  he  provides  materials 
for  the  work,  or  that  he  selects  the  servants?  Is  it  not, 
more  than  anything  else,  that  in  him  is  vested  the  right 
and  duty  of  supervision,  of  giving  orders,  of  directing 
what  work  shall  be  done,  and  how  it  shall  be  done  ?  °*^  If 
the  master  chooses  to  delegate  this  authority  to  some  one 
else,  on  what  possible  principle  can  he  be  allowed  to  re- 
lieve himself  from  the  responsibility  of  having  proper 
orders  given  ?  We  cannot  find  that  a  single  judge,  in  any 
part  of  the  United  States,  has  really  followed  either  the 
decision  or  the  dicta  in  Wilson  v.  Merry.  Yet  nothing  is 
more  common  than  to  see  that  ease  cited  in  some  Ameri- 
can courts  as  an  authority;  while  its  very  dicta  are 

followed  Wigmore  v.  Jay,  without  a  "  disgrace  to  jurisprudence."  The 
independent  reasoning.  These  are  opinions  so  often  quoted  were  de- 
all  the  eases  cited  by  the  House  of  livered  by  Lord  Cairns  and  Lord 
Lords,  as  conclusive  of  British  law;  Chelmsford,  both  of  the  most  bigoted 
and  they  all  rest  upon  one  slipshod,  and  narrow  type  of  polities;  and  the 
unreasoned  decision  of  the  Ex-  latter,  always  a  poor  judge,  all  the 
chequer,  in  the  time  of  Baron  more  because  he  was  an  able  advo- 
Parke;    a    court    of    which    English  cate. 

critics   have   said   that  many  of  its        °°^  Quoted   and  followed    (Bloyd  v. 

decisions  were  so  technical  as  to  be  St.  Louis,  etc.  E.  Co.,  58  Ark.  66,  22 
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occasionally  quoted,  as  at  least  worthy  of  great  con- 
sideration/*^ It  is  time  to  bring  this  mistaken  policy  to 
an  end.  So  far  as  it  is  possible  to  ascertain  the  point 
actually  decided,  in  Wilson  v.  Merry,  it  was  that  the 
master  is  not  bound  to  use  any  further  care  to  make  or 
keep  the  place,  on  which  his  servants  are  required  to  do 
their  work,  safe  for  their  use,  than  to  select  a  competent 
servant  to  attend  to  that  matter.  This  is  exploded  in 
every  American  court,  including  Massachusetts."**  The 
dicta  so  often  quoted  from  that  case,  as  interpreted  by 
the  English  courts,  are  to  the  effect  that  no  corporation, 
not  even  a  railway  company,  is  ever  responsible  to  its 
servants  for  the  negligence  of  its  highest  officers.  This 
doctrine  also  is  exploded  in  America.''*^  In  short,  the  case 
of  Wilson  V.  Merry  is  one  not  fit  to  be  cited  in  any  Ameri- 
can court,  on  any  point  whatever. 

§  229.  British  rule  condemned  at  home.  —  The  decision 
in  Wilson  v.  Merry  was  received  with  a  storm  of  censure 
in  Great  Britain.  All  independent  legal  critics  con- 
demned it ;  and  nobody  ever  defended  it.  It  is  well  known 
that  the  British  Parliament  has  always  been  composed 
almost  exclusively  of  wealthy  employers,  for  whose  bene- 
fit the  decisions  of  the  British  courts  on  this  point  were 
made.  Yet  a  parliamentary  committee  reported  in  1877 
that  these  decisions  were  unjust  and  ought  to  be  abro- 
gated, saying,  among  other  things:    "  Where  the  actual 

S.  W.  1089;  also,  substantially,  in  has  done  this  he  has,  in  my  opinion, 
Carlson  v.  Northwestern  Tel.  Co.,  63  done  all  he  is  required  to  do.  And 
Minn.  428,  65  N.  W.  914.  if  the  persons  so  selected  are  guilty 
'^  This  is  especially  true  of  Massa-  of  negligence,  this  is  not  the  negli- 
chusetts.  New  York  and  Maryland,  gence  of  the  master."  The  case  con- 
In  Wilson  V.  Merry,  Lord  Cairns  tinues  of  undoubted  authority  in  the 
said,  "  In  the  event  of  his  —  i.  e.,  English  courts.  See  numerous  refer- 
the  employer's  —  not  personally  su-  ences  in  Beven  on  Negligence  (3d 
perintending  and  directing  the  work,  ed.,  1908 ) . 

(he)   is  to  select  proper  and  compe-  ™ Rogers  v.  Ludlow  Mfg.  Co.,  144 

tent  persons  to  do  so,  and  to  furnish  Mass.  19S,  11  N.  E.  77;  where  Wil- 

them   with    adequate   materials   and  son  v.  Merry  is  expressly  overruled, 

resources    for   the   work.     When   he  '^'See  §  230,  post. 
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employers  cannot  personally  discharge  the  duties  of 
masters,  or  where  they  deliberately  abdicate  their  func- 
tions and  delegate  them  to  agents,  the  acts  or  defaults  of 
the  agents  who  thus  discharge  the  duties  and  fulfill  the 
functions  of  the  masters  should  be  considered  as  the  per- 
sonal acts  or  defaults  of  the  principals  and  employers, 
and  should  impose  the  same  liability  on  such  principals 
and  employers  as  they  would  have  been  subject  to  had 
they  been  acting  personally  in  the  conduct  of  their  busi- 
ness, notwithstanding  that  such  agents  are  technically  in 
the  employment  of  the  principals;  "  "^^  and  in  1880  these 
principles  were  given  partial  effect  by  the  Employers' 
Liability  Act,  which  we  quote  elsewhere.  In  1893,  the 
House  of  Commons  passed  a  much  broader  measure,  sub- 
stantially abolishing  the  entire  judge-made  limitations  on 
the  liability  of  masters  to  servants  for  the  negligence  of 
fellow  servants,  and  forbidding  contracts  for  exemption 
from  the  new  law.  The  House  of-  Lords  insisted  on 
amendments  permitting  such  contracts  for  exemption;  to 
which  the  Commons  refused  to  agree ;  and  thus  the  entire 
bill  fell  through.  The  new  government,  although  its 
members  defeated  the  last  bill,  have  pledged  themselves 
to  carry  through  something  of  the  same  general  nature, 
which  will  at  the  very  least  consign  ' '  Wilson  v.  Merry  ' ' 
to  that  oblivion  which  alone  it  can  adorn."^'^ 

§  230.  Who  are  vice-principals;  general  managers.  — 

The  master  must  either  give  a  general  management  to 
his  work  or  be  responsible  for  the  negligence  of  those  to 
whom  he  delegates  that  management.  He  cannot  efface 
himself,  transfer  all  his  powers  to  a  substitute  and  relieve 
himself  from  all  responsibility  as  to  the  mode  in  which 
those  powers  are  exercised,  even  as  to  his  servants. 
Where  the  master  is  a  corporation,  there  must  of  neces- 
sity be  at  least  one  vice-principal ;  because  the  corporation 

°"11   Irish  Law   Times,   354;    less        «*%  Tlie=e  observations  are  retained 
fully,  21  Solicitors'  Journal,  754.  as  presenting  an  interesting  review  of 
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itself  cannot  perform  any  of  the  personal  duties  of  a 
master.*"  And  where  an  individual  master  abdicates 
from  control  and  puts  the  whole  power  of  superintend- 
ence into  other  hands,  he  necessarily  has  one  or  more  vice- 
principals.'**  It  is,  therefore,  universally  agreed  in 
America,  that  any  person  to  whom  is  committed,  under 
such  circumstances,  the  entire  control  of  all  the  servants, 
including  the  power  to  hire  and  discharge,  is  a  vice- 
principal  ;  °*°  for  whose  negligence,  in  all  management  of 

the  law's  development,  though  the  duct  of  the  business,  such  super- 
present  status  of  English  legislation  intendent  stands  in  the  place  of  the 
on  the  subject  is  given  elsewhere.  master"   (Pantzar  v.  Tilly  Min.  Co., 

""Duval  V.  Hunt,  34  Fla.  85,  15  99  N.  Y.  368,  2  N.  E.  24;  Hathaway 
So.  876,  887;  Hunn  v.  Mich.  Central  v.  Des  Moines,  73  la.  133,  66  N.  W. 
R.  Co.,  78  Mich.  513,  44  N.  W.  502.  188).  So  held,  as  to  railroad  super- 
Corporations  are  responsible  to  ser-  intendents  {Patterson  v.  Pittsburgh, 
vants  for  the  negligence  of  their  di-  etc.  R.  Co.,  76  Pa.  St.  389;  Hunting- 
rectors  (Warner  v.  Erie  R.  Co.,  49  ton,  etc.  R.  Co.  v.  Decker,  84  Id.  419; 
Barb.  558;  reversed  on  another  Laning  v.  N.  Y.  Central  R.  Co.,  49 
ground,  39  N.  Y.  468;  Texas  Mexican  N.  Y.  521;  Cleghorn  v.  N.  Y.  Central 
R.  Co.  V.  Whitmore,  58  Tex.  276),  R.  Co.,  56  Id.  44;  Mann  v.  Delaware, 
general  managers  and  managers  of  etc.  Canal  Co.,  91  Ind.  495';  Pitts- 
departments,  etc.  See  subsequent  burgh,  etc.  R.  Co.  v.  Henderson,  37 
notes,  also,  Malone  v.  Hathaway,  64  Ohio  St.  549;  Krogg  v.  Atlanta,  etc. 
N.  Y.  5,  distinguishing  corporations  R.  Co.,  77  Ga.  202;  Kansas  Pac.  R. 
from  other  employers  on  this  ground.  Co.  v.  Little,  19  Kans.  267);  mine 
This  was  said  in  order  to  let  an  superintendents  (Pantzar  v.  Tilly 
individual  master  avoid  liability.  Min.  Co.,  supra;  Chicago,  etc.  Brick 
In  Evansville,  etc.  R.  Co.  v.  Baum,  Co.  v.  Sobkowiak,  148  111.  573,  36 
26  Ind.  74,  the  court  said  that  the  N.  E.  572 ;  Ryan  v.  Bagaley,  50  Mich. 
mere  suggestion  of  a  distinction  be-  179,  15  N.  W.  72),  or  "foremen" 
tween  corporations  and  individuals  of  mines,  having  entire  control  ( Red- 
was  "  not  fit  to  be  made."  But  this  don  v.  Union  Pac.  R.  Co.,  5  Utah, 
was  said  to  let  a  corporate  master  344,  15  Pac.  262;  Trihay  v.  Brook- 
avoid  liability.  lyn    Lead    Min.    Co.,    4    Utah,    468, 

««' Corcoran  v.  Holbrook,  59  N.  Y.  11  Pac.  612).  The  principle  in- 
517;  Ryan  v.  Bagaley,  50  Mieh.  179,  eludes  any  person  to  whom  the  gen- 
15  N.  W.  172.  eral  superintendent,  with  the  assent 

™  "  When  the  general  management  of  the  master,  delegates  his  powers 
and  control  of  an  industrial  enter-  (Lasky  v.  Canadian  Pac.  R.  Co.,  83 
prise  is  delegated  to  a  superintend-  Me.  461,  22  Atl.  367).  "The  agent 
ent,  with  power  to  hire  and  dis-  who  represents  the  corporation,  as 
charge  servants,  to  direct  their  la-  master  over  other  employees  for  the 
bors  and  obtain  and  employ  suitable  time,  is  in  the  shoes  of  the  corpora- 
means   and   appliances   for   the   con-   tion;  and  whether  they  fit  him,  and 
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the  business,  the  master  is  liable  to  his  servants."""    It  is 

in  Like  manner  agreed  that  the  manager  of  any  distinct 
department  of  a  varied  or  extended  business,  having  such 

power  in  his  department,  is  a  vice-principal  with  respect 

thereto.*'^    In  all  but  a  very  few  States,  such  as  Texas,""- 

he   wears   them   with    propriety,   or  N.    Y.    281,    29    N.    E.    373    [entire 

not,  is  their  concern  "  ( Atlantic  Cot-  charge    of    grain    bin] ;     Kimmer    v. 

ton  Co.  V.   Speer,  69  Ga.   137).     So  Weber,  81  Hun,  599,  30  N.  Y.  Supp. 

held,    as    to    individual    employers:  1103   [foreman  in  full  charge;   mas- 

Corcoran  v.  Holbrook,  supra;  Mitch-  ter    sometimes    visiting] ;     Davis    v. 

ell  V.  Robinson,  80  Ind.  281,  41  Am.  Central  R.  Co.,  55  Vt.  84;   Harrison 

Rep.     812;     Fort    v.     Whipple,      11  v.  Detroit,  etc.  E.  Co.,  79  Mich.  40,9v 

Hun,    586.      This    is    especially    the  44  N.  W.  1034;  Ryan  v.  Bagaley,  50 

rule  where  the  business  managed  is  Mich.  179,  15  N.  W.  72  [mine  boss] ; 

one  entirely  distinct  from  that  which  Hunn   v.   Mich.    Central   R.    Co.,    78 

the     master     personally     supervises  Mich.  513,  44  N.  W.  502;  Baldwin  v. 

(Id.;   Cook  V.  St.  Paul,  etc.  R.  Co.,  St.  Louis,  etc.  R.  Co.,  75  la.  297,  39 

34  Minn.  45,  24  N.  W.  311;  Whaley  N.  W.  507,  9  Am.  St.  Rep.  479;  Day- 

V.   Bartlett,   42   S.   C.   454,   20  S.   E.  harsh  v.  Hannibal,   etc.   R.   Co.,   Ii03 

745;    conceded   in  Malone  v.  Hatha-  Mo.   570,   15   S.   W.   554;    Galveston, 

way,    64    N.    Y.    5,    21     Am.    Rep.  etc.  E.  Co.  v.  Drew,  59  Tex.  11.     So 

573;    Woodson  v.   Johnson,    109   Ga.  held    as    to    foreman    in    charge    of 

454,  34  S.  E.  587   (1899);  Beresford  gang    (Woods   v.    Lindvall,    48    Fed., 

v.  Am.  Coal  Co.,  124  la.  34,  98  N.  W.  62,  4  U.  S.  App.  49,  1  C.  C.  A.  37; 

902    (1904);    Bailey  v.   Swallow,   98  Cleveland,    etc.    R.    Co.    v.    Brown, 

Minn.   104,   107  N.  W.   727    (1906);  56   Fed.    804,   6   C.    C.   A.    142;    but 

Hagan  v.  Gibson  Min.  Co.,   131  Mo.  these  eases  are  limited,  if  not  over- 

App.    386,    111    S.   W.    608    (laOS);  ruled,    in   the   Peterson   case,   below. 

Gilbert  v.  Elk  Tanning  Co.,  221  Pa.  The  boss  of  a  separate  "  little  job  " 

176,    70   Atl.   719    (190S);    Hamann  is    not    necessarily    a    vice-principal 

V.  Milwaukee  Bridge  Co.,   127  Wis.  (McDonald  v.  Eagle  Mfg.  Co.,  68  Ga. 

550,  106  N.  W.  1081   (1906).  840;  What  Cheer  Coal  Co.  v.  John- 

™» Limited  to  this,  in  most  courts,  son,   56   Fed.    810,   6   C.    C.    A.    148 

See  §  231,  post.  [foreman    in    part    of    mine,    under 

'"  Northern  Pac.  R.  Co.  v.  Peter-  superintendent] ;  see  Thom  v.  Pit- 
son,  162  U.  8.  346,  16  S.  Ct.  843;  Chi-  tard,  62  Fed.  232,  10  C.  C.A.  352,  8 
cago,  etc.  R.  Co.  v.  Ross,  112  U.  S.  U.  S.  App.  597).  The  foreman  of  an 
377,  390  [approved  on  this  point,  in  extra  gang  of  track  repairers,  whose 
Baltimore,  etc.  R.  Co.  v.  Baugh,  149  sole  duty  it  was  to  supervise  the 
U.  S.  368];  Mullan  v.  Phila.  S.  S.  work  of  track  repairing  over  some 
Co.,  78  Pa.  St.  25  [stevedore] ;  Mc-  eighteen  or  twenty  miles  of  the  road- 
Govern  V.   Central  Vt.   R.   Co.,    123  bed  of  a  railroad  company,  to  hir& 


"^In  Texas  the  power  to  hire  and  etc.  Ry.  Co.,  82  Tex.  473,  18  S.  W. 
discharge  with  superintendence  and  571).  See  appendix  for  statutory 
control,    is   decisive    (Nix   v.   Texas,   provisions. 
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although  power  to  hire  and  discharge  existed,  and  is  re- 
ferred to  in  most  cases,  yet  the  lack  of  power  either  to 
hire  or  discharge  is  not  material ;  "^^  and  the  power  of 
superintendence  and  control  is  the  test.""*  Even  that  is 
not  necessary  to  prove  vice-principalship  in  other  matters 
than  giving  orders,  as,  for  example,  in  providing  or  in- 
specting places  or  appliances  for  work."'^  Where  a  gen- 
eral manager  of  a  department  is  appointed  in  obedience 
to  a  statute,  making  such  appointment  compulsory,  and 
making  such  manager  personally  responsible  and  inde- 
pendent of  his  employer's  control,  such  employer  is  not 
responsible  for  anything  more  than  due  care  in  selecting 
him.  He  is  not  a  vice-principal ;  because  he  is  not  really 
an  agent  of  the  principal."*" 

"the  men  necessary  to  do  that  work,  as  a  result  of  his  orders,  cannot  re- 
and  to  direct  the  operations  of  the  cover  against  the  company  (North- 
force  so  employed,  is  not  a  vice-  ern  Pac.  E.  Co.  v.  Peterson,  162 
principal,  and  a  vrorkman  in  tlie  U.  S.  346,  rev'g  s.  c,  51  Fed.  182, 
gang,  injured  by  his  fault,  but  not  2  C.  C.  A.  157,  4  U.  S.  App.  574). 


™  A  master  is  liable  for  the  neg- 
ligence of  a  superintending  em- 
ployee in  directing  his  subordinates, 
though  he  has  no  power  to  hire  and 
discharge  (Foster  v.  Missouri  Pac. 
Ey.  Co.,  115  Mo.  165,  21  S.  W.  916; 
Miller  v.  Mo.  Pac.  Ey.  Co.,  lOfl  Mo. 
350,  19  S.  W.  58;  Dayharsh  v.  Han- 
nibal, etc.  E.  Co.,  103  Mo.  570,  15 
S.  W.  554;  Moore  v.  Wabash,  etc. 
E.  Co.,  85  Mo.  588;  Dowling  v.  Al- 
len, 74  Id.  13;  Madden  v.  Chesa- 
peake &  0.  E.  Co.,  28  W.  Va.  610). 
A  conductor  is,  in  relation  to  those 
subject  to  his  orders  on  the  train,  a 
vice-principal  whether  he  has 
(Shadd  V.  Georgia,  etc.  E.  Co.,  166 
N.  C.  968,  21  S.  E.  554),  or  has  not 
(Mason  v.  Eichmond,  etc.  E.  Co., 
114  N.  C.  718,  19  S.  E.  362;  S.  C, 
111  K  C.  482,  16  S.  E.  698)  power 
to  hire  and  discharge.     "The  power 


to  hire  and  discharge  is  *  *  * 
in  many  cases,  of  little  moment " 
(Schroeder  v.  Flint,  etc.  E.  Co.,  103 
Mich.  213,  61  N.  W.  663). 

""Miller  v.  Missouri  Pac.  E.  Co., 
109  Mo.  350,  19  S.  W.  58;  Hamilton 
V.  Walla  Walla,  46  Fed.  198  [second 
mate:    not  having  superintendence]. 

■^'Jaques  v.  Great  Falls  Mfg.  Co., 
66  N.  H.  482,  22  Atl.  552. 

""  The  mining  boss  required  by  the 
act  of  1885  to  be  employed  by  mine 
owners,  is  a  fellow  servant  with  the 
miners  at  work  in  the  mine;  and,  if 
the  owners  have  exercised  reason- 
able care  in  the  selection  of  a  mining 
boss,  they  are  not  liable  for  injuries 
to  workmen  resulting  from  his  negli- 
gence (Lineoski  v.  Susquehanna  Coal 
Co.,  157  Pa.  St.  153,  27  Atl.  577; 
Coke  Co.  V.  Eoby,  115  Pa.  St.  364,  6 
Atl.   593;    Delaware,   etc.   Canal   Co. 
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§  231.  Who  are  vice-principals;  New  York  rule.  —  It 

was  finally  settled,  as  the  law  of  New  York,  by  the  famous 
case  of  Crispin  v.  Babbitt,""  that  "  the  liability  of  the 
master  does  not  depend  upon  the  grade  or  rank  of  the 
employee  whose  negligence  causes  the  injury.  *  *  * 
However  low  the  grade  or  rank  of  the  employee,  the 
master  is  liable  for  injuries  caused  by  him  to  another 
servant,  if  they  result  from  the  omission  of  some  duty  of 
the  master,  which  he  had  confided  to  such  inferior  em- 
ployee.    *     *     *    If  tiie  act  is  one  which  pertains  only 

V.  Carroll,  89  Pa.  St.  374) ;  s.  p.,  Jewett,  85  N.  Y.  61,  which  bore  no 
Colorado  Coal,  etc.  Co.  v.  Lamb,  6  analogy;  Wilson  v.  Merry,  a  case 
Colo.  App.  255,  40  Pac.  251.  not  fit  to  be  cited  anywhere;  and 
""  This  rule,  first  propounded  by  the  opinion  of  Allen,  J.,  in  Wright 
Church,  C.  J.  (Flike  v.  Boston,  etc.  v.  N.  Y.  Central  E.  Co.,  25  N.  Y. 
E.  Co.,  53  N.  Y.  540i),  in  1873,  was  562,  which  was  afterwards  over- 
declared  to  be  the  law  in  Crispin  v.  ruled  by  all  his  associates  in  the  new 
Babbitt,  81  N.  Y.  516  [where  a  gen-  Court  of  Appeals.  This  decision  is 
eral  manager  carelessly  let  steam  inconsistent  even  with  the  opinion 
into  an  engine  while  the  plaintiff  was  of  Allen,  J.,  in  Malone  v.  Hatha- 
engaged  in  working  upon  the  en-  way,  64  N.  Y.  5.  The  captain  in 
gine] ;  reaffirmed  in  McCosker  v.  Loughlin's  case  was  doing  every 
Long  Island,  etc.  E.  Co.,  84  N.  Y.  thing  which  any  master  could  do. 
77  [yard-master  at  the  wrong  mo-  There  was  no  other  master,  and 
ment  signaled  to  back  up] ;  s.  P.,  could  be  none,  in  bodily  form.  And 
Brick  V.  Eochester,  etc.  E.  Co.,  98  his  negligence  consisted  in  positive 
N.  Y.  211  [general  superintendent  direction  of  the  work;  emphatically 
aiding  in  repair  of  railroad] ) .  In  all  a  master's  province.  These  errone- 
these  cases  the  rule  seems  to  us  to  ous  decisions  have,  of  course,  led  to 
have  been  erroneously  applied  to  others,  e.  g.,  Eiley  v.  O'Brien,  53 
work  of  superintendence.  In  the  Hun,  147,  6  N.  Y.  Supp.  129;  Cul- 
Crispin  case  it  was  the  duty  of  the  len  v.  Norton,  126  N.  Y.  1,  26  N.  E. 
master  to  see  that  proper  warning  905;  Euger,  C.  J.,  and  O'Brien,  J., 
was  given,  before  starting  dangerous  dissenting.  In  Pendergast  v.  Union 
machinery  (Shumway  v.  Walworth  E.  Co.,  10  N.  Y.  App.  Div.  207,  41 
Mfg.  Co.,  98  Mich.  411,  57  N.  W.  N.  Y.  Supp.  927,  it  was  the  duty  of  a 
251;  s.  p.,  Gerrish  v.  New  Haven  street  car  conductor  to  fasten  the 
Ice  Co.,  63  Conn.  9,  27  Atl.  235).  car  platform  gate,  so  as  to  prevent 
Crispin  v.  Babbitt  was  tried  a  sec-  passengers  from  falling  off.  Held, 
ond  time;  when  judgment  was  again  that  the  conductor  represented  the 
given  for  the  plaintiff,  and  finally  master  and  fellow  master  of  another 
affirmed  (109  N.  Y.  653,  16  N.  E.  employee  of  the  master,  on  the  car, 
683).  The  rule  was  wrongly  ap-  on  his  way  home  after  a  day's  worjc, 
plied  in  Loughlin  v.  State,  105  N.  Y.  and  the  master  was  liable  for  the 
159,  11  N.  E.  371,  citing  Slater  v.  conductor's  neglect  of  such  duty. 
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to  the  duty  of  an  operative,  the  employee  performing  it 
is  a  mere  servant;  and  the  master,  although  liable  to 
strangers,  is  not  liable  to  a  fellow  servant  for  its  im- 
proper performance."  This  decision  has  been  so  fully 
accepted  in  later  cases  as  to  be  the  unquestioned  law  of 
New  York.''^*  Under  this  rule,  a  vice-principal  is  one  to 
whom  is  deputed  the  discharge  of  some  duty  or  the  exer- 
cise of  some  power  which  belongs  to  the  master,  as  such. 
And  he  does  not  act  as  a  vice-principal  when  engaged  in 
any  work  which  does  not  pertain  to  the  duty  or  peculiar 
powers  of  the  master,  just  as  an  agent  does  not  act  as  an 
agent  when  doing  some  act  entirely  outside  of  his 
agency.*"  But  he  may  be,  at  the  same  moment,  a  vice- 
principal  as  to  one  duty  and  a  fellow  servant  as  to  an- 
other. He  is  none  the  less  a  vice-principal,  as  to  the 
master's  duties,  delegated  to  him,  because  of  any  part 
which  he  may  take  in  the  servant's  work.'""'  The  decis- 
ions of  the  courts  and  the  point  on  which  they  turned  are 
indicated  in  the  subjoined  note."^ 

"'*  Hankins  v.  N.  Y.,  Lake  Erie,  etc.  gineer  carelessly  starting  machinery 

R.  Co.,  142  N.  Y.  416,  37  N.  E.  466;  as    part    of    daily    duty]).      In    an 

Cullen  V.   Norton,   126  N.   Y.    1,   26  action  by  a  brakeman  for  personal 

N.    E.    906;    Hussey   v.    Coger,     112  injuries,  under  a  count  alleging  that 

N.  Y.  614,  20  N.  E.  556.  defendant    failed   to   have   sufficient 

°"  A  laborer,  acting  as  temporary  competent  inspectors  of  cars  received 

foreman   of   a   bridge   gang,   but   at  by  it  from  other  roads,  by  reason  of 

the  same  time  actually  assisting  in  which  he  was  injured,  he  cannot  re- 

the  labor,  is  a  fellow  servant  of  the  cover  on   account  of   the  neglect  of 

other  members  of  the  gang   (Texas,  an  inspector,  he  being  a  fellow  ser- 

etc.   R.  Co.  V.  Rogers,  57  Fed.  378,  vant    (Bowers  v.   Connecticut  River 

6  C.  C.  A.  40i3).  R.  Co.,  162  Mass.  312,  38  N.  E.  50«) ; 

700  Thus,  while  working  as  a  ser-  s.  P.,  Mackin  v.  Boston  &  Alb.  R.  Co., 
vant,  he  may  issue  orders  as  vice-  135  Mass.  201;  Keith  v.  New  Haven, 
principal  (Hardy  v.  Minneapolis,  etc.  etc.  Co.,  140  Mass.  175,  3  N.  E.  28; 
R.  Co.,  36  Fed.  657).  The  fact  that  Coffee  v.  N.  Y.,  New  Haven,  etc.  R. 
the  vice-principal,  after  having  neg-  Co.,  155  Mass.  21,  28  N.  E.  1128). 
ligently  directed  the  work,  assisted  ""  Arkansas :  Foreman  of  blast- 
in  its  performance,  does  not  affect  ing  work  a  vice-principal  (Burrows 
the  question  of  the  master's  liability  v.  Ozark  White  Line  Co.,  101  S.  W. 
(Malcolm  v.  Fuller,  152  Mass.  160,  (Ark.)  744  (1907);  so  inspector 
25  N.  E.  83;  Bergstrom  v.  Staples,  of  mine  (Western  Coal,  etc.  Co.  v. 
82   Mich.   654,   46  N.   W.    1035    [en-  Buchanan,    102    S.    W.    (Ark.)    694 
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§  232.  Principle  and  application  of  the  New  York  de- 
cision. —  The  principle  of  the  New  York  rule  may  be  thus 
stated :  In  determining  the  habihty  of  the  master  to  the 
servant  for  injuries  caused  by  the  negligence  of  another 


(1907).  Cmmecticut:  One,  while  in 
discharge  of  duty  of  adjusting  de- 
fective lacing  of  belt  of  a  drop  press, 
negligently  injuring  another  is  a 
vice-principal  (Gilmore  v.  Am.  Tube, 
etc.    Co.,    79    Conn.    498,    66    Atl.    4 

(1907).  Georgia:  General  order 
by  one  servant  to  another  must  re- 
late to  a,  duty  of  the  master  .(Moore 
V.  Dublin,  etc.  Mills,  127  Ga.  609,  50 
S.  E.  839,  10  L.  R.  A.   (N.  S.)    772 

(1907).  Superintendent  of  a  manu- 
facturing plant  with  relation  to  the 
duty  of  warning  a  servant  of  danger 
known  to  him,  but  not  to  the  ser- 
vant is  a  vice-principal  UIiHand  v. 
MeEae,  etc.  Co.,  68  S.  E.   (Ga.)    ^5r, 

(1910').  Idaho:  Where  scaffolding 
was  negligently  constructed  by  inex- 
perienced men,  under  the  dii-ection 
of  the  boss,  another  servant  working 
on  the  scaffolding  and  injured 
thereby      is      entitled      to      recover 

(Craesafulli  v.  Winston  Bros.  Co., 
108  Pac.  (Ida.)  740  (19i0i).  Illi- 
nois: Authority  to  take  charge  of 
and  control  a  particular  branch  of 
work,  constitutes  one  vice-principal 
in  governing  and  directing  others  en- 
gaged therein  —  they  are  commands 
of  the  master  (Chicago,  etc.  Ry.  Co. 
V.  Eathneau,  124  111.  App.  427,  aff'd, 
225  111.  278,  80  N.  E.  119-  (1907). 
Timbermen  of  mine  in  their  relation 
to  a  driver  a  vice-principal  (Bonk 
Bros.,  etc.  Co.  v.  Thil,  228  111.  233, 

81  N.  E.  857,  aff'g  128  111.  App.  249 
( 1907 )  ;  liability  depends  on  the  act, 

whether  a  non-delegable  duty.  Mas- 
ter is  liable  for  negligent  exercise  of 
authority  to  control  (East  St.  Louis, 
etc.  Ry.  Co.  v.  Meeker,  229  111.  98, 

82  N.  E.  202   (1907)  ;  Chicago  Term. 


Ry.  Co.  V.  Reddick,  230  111.  105,  82 
N.  E.  59'8  (1907).  It  is  the  act  and 
not  the  title  of  one  performing  it 
that  designates  him  as  vice-principal 
(Chicago,  etc.  Ry.  Co.  v.  Barker,  169 
Ind.  670',  83  X.  E.  369  (1908).  The 
company  is  liable  where  injury  re- 
sults from  the  combined  effects  of 
the  negligence  of  an  employee  dis- 
charging the  duties  of  master  and  of 
co-servant  (Doherty  v.  Parker  Wash- 
ington Co.,  146  111.  App.  219  (1909). 
Foreman  negligently  giving  a,  signal 
which  it  was  the  duty  of  another 
servant  to  do,  will  render  the  master 
liable  (Roebling  Constr.  Co.  v. 
Thompson,  229  111.  42,  82  N.  E.  196 
(1907).  Indiana:  The  character  of 
the  duties  to  be  performed  and  not 
the  relative  rank  or  grade  of  the 
parties  is  the  controlling  considera- 
tion in  determining  whether  one  is 
a  vice-principal  (Cleveland,  etc.  Ry. 
Co.  v.  Foland,  91  N.  E.  (Ind.)  165 
( 1910')  ;  the  superior  servant  is  not 
a  vice-principal  merely  because  he 
has  control  and  direction  of  the 
manner  of  doing  the  work  (Same  v. 
Same,  Id.)  ;  the  company  is  liable 
where  the  foreman  negligently  orders 
the  servant  to  go  outside  his  usual 
employment  and  he  is  injured  there- 
by (Oolitic  Stone  Co.  v.  Ridge,  Q'l 
K.  E.  (Ind.)  944  (1910i).  Iowa: 
One  in  charge  of  the  work  ordering 
another  into  a  bin  of  oats,  a  vice- 
principal  (Meier  v.  Way,  etc.  Co., 
Ill  N.  W.  (la.)  420  (1907);  super- 
intendent in  charge  of  raising  beams 
(McGuire  v.  Waterloo,  etc.  Co.,  113 
K.  W.  (la.)  850  (1907).  Kansas: 
Machinist  a  vice-principal  as  to  his 
helper     (Missouri,    etc.    Ry.    Co.    v. 
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servant,  the  question  does  not  turn  merely  on  matter  of 
subordination  and  control,  but  rather  on  the  character 
of  the  alleged  negligent  act.  If  the  act  is  done  in  the  dis- 
charge of  some  positive  duty  of  the  master  to  the  servant, 


Quinlan,  93  Pac.  (Kans.)  632 
(1908).  Kentucky:  Gross  negli- 
gence is  only  required  to  be  shown 
where  the  negligence  is  that  of  a 
fellow  servant,  and  the  engineer  of  a 
train  does  not  sustain  such  relation 
towards  one  whose  duty  it  was  to 
notify  him  that  there  was  another 
section  following  closely  behind  him 
(Cincinnati,  etc.  Ry.  Co.  v.  Silvers, 
126  S.  W.  (Ky.)  120  (1910);  the 
association  rule,  that  is,  that  the 
master  will  be  liable  for  the  negli- 
gence of  a  felloiv  servant  unless  the 
injured  servant  and  the  negligent 
one  are  so  related  in  their  work  that 
the  former  may  protect  himself,  and 
the  employment  of  the  two  in  dif- 
ferent departments,  declared  to  con- 
stitute in  Kentucky  exceptions  to 
the  fellow-servant  doctrine  (Milton's 
Admx.  V.  Frankfort,  etc.  Traction 
Co.,  129  S.  W.  (Ky.)  322  (1910). 
Massachusetts:  Company  liable  for 
negligence  of  car  dispatcher  (Doe  v. 
Boston,  etc.  Ry.  Co.,  80  N.  E.  814 
(1907).  Michigan:  Foreman  a  fel- 
low servant  (Guest  v.  Edison,  etc. 
Co.,  150  Mich.  438,  114  N.  W.  226 
(190i7).  The  act  of  one  exercising 
control  in  exposing  one  to  danger 
not  in  line  with  his  duties  is  the 
act  of  the  principal  (Belmer  v. 
Boyne  City,  etc.  Co.,  180  Mich.  669, 
125  N.  W.  726  (1910).  Minnesota: 
Chief  engineer  in  his  relation  to  his 
assistant  in  the  discharge  of  a  non- 
delegable duty  (Peterson  v.  G.  W. 
Van  Duesen  &  Co.,  101  Minn.  Sa, 
111  N.  W.  839  (1907).  Foreman 
negligently  directing  clearing  of 
snow  out  of  a  hole  where  there  was 
dynamite  (Carlson  v.  James  Fore- 
[Law  op  Ne6.    Vol.  I  —  43] 


stall  Co.,  101  Minn.  88,  112  N.  W. 
626  (1907).  Shift  boss  (Laitinen 
v.  Shenango,  etc.  Co.,  103  Minn.  88, 
114  N.  W.  264  (1908).  Where  a 
vice-principal  sends  one  into  a  place 
of  danger  and  then  negligently 
starts  the  machinery,  ordinarily  the 
act  of  a  fellow  servant,  the  master 
will  be  liable  (Cody  v.  Longyear,  108 
Minn.  116,  114  N.  W.  735  (1908). 
Missouri:  A  servant  injured  by  fail- 
ure of  night  watchman  to  turn  on 
the  lights  in  a  store,  is  not  a  fellow 
servant  with  the  clerk  (Bajley  v. 
Stix,  etc.  Co.,  129  S.  W.  (Mo.)  799 
(1910).  New  Bampshire:  Not  lia- 
ble for  act  of  foreman  unless  a  non- 
delegable duty  (Tilley  v.  Rocking- 
ham, etc.  Co.,  67  Atl.  946  (1907). 
New  Jersey:  Where  it  is  the  custom 
of  the  foreman  to  give  warning  in  a 
dangerous  service,  it  becomes  a  duty 
of  the  master  and  he  is  liable  (Ger- 
manus  v.  Lehigh  Valley  Ry.  Co., 
67  Atl.  (N.  J.)  79  (1907).  New 
York:  Not  liable  where  superintend- 
ent was  acting  as  fellow  servant 
(Kujara  v.  Irving,  106  N.  Y.  Supp. 
837,  122  App.  Div.  375  (1907)  ;  Wil- 
liams V.  Citizens'  S.  Boat  Co.,  106 
N.  Y.  Supp.  975,  122  App.  Div.  188 
(1907).  North  Carolina:  A  servant 
with  the  right  to  order  and  control 
others  and  whose  duty  it  is  to  re- 
port and  procure  discharge  of  others 
is  a  vice-principal  (Hipp  v.  Cham- 
pion Fibre  Co.,  152  N.  C.  745,  68 
S.  E.  215  (1910).  Master  is  re- 
sponsible for  negligence  of  a  servant 
authorized  to  control  ( Shaw  v.  High- 
land Park  Mfg.  Co.,  146  N.  C.  235, 
59  S.  E.  676  (1907).  Must  be  en- 
trusted   with    duties   of   the    master 
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then  negligence  in  the  act  is  negligence  of  the  master, 
irrespective  of  the  gradations  of  service  as  between  the 
servants  themselves.  If  the  act  is  not  one  in  the  dis- 
charge of  such  positive  duty,  then  there  should  be  some 
personal  jvrong  on  the  part  of  the  master  before  he  can 
be  held  liable.  It  has  met  with  acceptance  in  much  the 
greater  part  of  the  United  States.  But  the  value  of  any 
general  principle  of  law  depends  mainly  upon  the  methods 
of  its  application.  And,  while  the  principle  above  stated 
has  met  with  very  general  acceptance,  its  value  has  been 
greatly  reduced  in  a  few  States  by  the  narrow  spirit  in 
which  the  personal  duties  of  masters  have  been  defined; 
while  in  nearly  all  other  courts  its  value  has  been  greatly 
increased  by  putting  in  the  forefront  of  those  duties  the 
duty  of  general  superintendence,  including  direction,  con- 
trol, watchfulness,  warning,  instruction  and  inspection.'^"^ 

( Chesson  V.  Walker,  60  S.  E.  (N.  C.)  eral     courts,     and     liability     turns 

422      ( 1908 ) .       Texas :     A     foreman  rather  on  character  of  the  act  than 

charged  with  the  duty  of  keeping  the  on    relation    of   the    parties.       Mere 

machines    of    a    saw    mill    in    order  supervision    and   nothing   more   will 

discharges  a  non-delegable  duty,  but  not    charge    the    master,    but    with 

if    he    merely    assists    another    ser-  other  circumstances  may  do  so  (Id.), 

vant  whose  proper  duty  it  was,  the  Mere      direction      by      foreman      in 

master  is  not  liable  (Quinn  v.  Glenn  the     handling     of     machinery     not 

Lbr.  Co.,  126  S.  W.  2  (1910).    Wash-  sufficient  to  charge  the  master  (Kin- 

ington:    Foreman    of    crew   building  near  Mfg.   Co.  v.   Carlisle,   152  Fed., 

a   trestle    is    a   vice-principal    as   to  933,  82  C.  C.  A.  81    (1907). 

those  under  him    (Cook  v.   Chehalis  '"'Alabama:     Mobile,   etc.   Ey.    v. 

Eiver  Lbr.  Co.,  94  Pac.  (Wash.)   189  Smith,  59  Ala.  245;  Tyson  v.  South, 

(1908).      Wisconsin:    An    employee  etc.  R.  Co.,  61  Ala.  554.     Arkansas: 

charged  with  the  duty  of  disconnect-  St.  Louis,  etc.  Ry.  Co.  v.  Torrey,  58 

ing  and  making   safe  electric  wires  Ark.    217,   24    S.   W.    244    (foreman 

on  which  others  must  work  is  a  vice-  handling   rope,   master  not   liable)  ; 

principal   as  to  such  other  servants  Bloyd  v.  St.  Louis,  etc.  Ry.  Co.,  58 

(Massy  v.  Milwaukee,  etc.  Ry.  Co.,  Ark.   66,   22   S.   W.   1089    (foreman, 

126     N.     W.     (Wis.)     544      (1910).  laborer  injured  through  obedience  to 

United   States:    Duty   to   warn    and  his    orders,    expressly    adopting   our 

instruct  dangerous  service,   primary  section    228     and    the    Ross    case), 

and  absolute,  cannot  relieve  by  dele-  Colorado:     Denver,   etc.   Ry.    Co.   v. 

gation    (Peters  v.   George,    154   Fed.  Driscoll,   12   Colo.  52.0,  21  Pac.   708, 

634,   83   C.   C.   A.   40i8    (1907);    also  adopting  the  Ross  case.     California: 

to    effect   that   vice-principal    theory  Daves  v.  Southern  Pac.  Co.,  98  Cal. 

has  been  largely  discarded  by  Fed-  20,   32  Pac.   70'8;   Burns  v.   Sennett, 
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The  test  to  be  applied  in  each  case,  under  this  principle, 
is  to  inquire:  What  would  have  been  the  duty  of  the 
master  had  he  been  personally  present?  To  whom,  did  he 
delegate  that  duty,  he  being  absent?     That  delegate, 

9»  Cal.  363,  33  Pac.  916;  Nixon  v.  liable  »  *  *  when  he  gives  an 
Solby,  etc.  Co.,  102  Cal.  458,  36  Pac.  order  within  the  scope  of  his  au- 
803.  Holding  master  liable  for  thority,  if  not  manifestly  unreason- 
orders  negligently  given  by  sub-  able,  those  under  his  charge  are 
ordinate  of  the  superintendent  while  bound  to  obey  at  the  peril  of  losing 
in  control  of  the  injured  servant  tlieir  situations;  and  such  oom- 
(Eyan  v.  Los  Angeles,  etc.  Storage  mands  are,  in  contemplation  of  law, 
Co.,  112  Cal.  244,  44  Pac.  471  the  commands  of  the  company; 
(1896).  Connecticut:  McElligott  hence  it  is  held  responsible  for  the 
V.  Randolph,  61  Conn.  157,  22  Atl.  consequences."  This  vpas  quoted  and 
1094  (supervision  held  master's  followed  in  several  cases  of  foreman 
duty)  ;  Sullivan  v.  New  York,  etc.  negligently  giving  orders)  ;  Wabash, 
Ey.  Co.,  62  Conn.  209,  52  Am.  Eep.  etc.  Ey.  Co.  v.  Hawk,  121  111.  259, 
59,  25  Atl.  711  (foreman  not  vice-  12  N.  E.  253;  Stearns  v.  Eeidy,  33 
principal )  ;  Darrigan  v.  New  York,  111.  App.  246,  aff'd,  25  N.  E.  762 
etc.  Ey.  Co.,  52  Conn.  285  (rejecting  (or  omitting  to  give  due  warning  1  ; 
the  English  decisions  and  accepting  Chicago,  etc.  Ey.  v.  Gross,  35  111. 
the  Eoss  case.  Delaware:  Foster  v.  App.  178,  aff'd,  24  N.  E.  563  (any 
Pusey,  8  Houst.  168,  14  Atl.  545.  servant  authorized  to  superintend 
Florida:  South  Florida,  etc.  Ey.  and  command  a  gang  of  men  is  a 
Co.  V.  Weese,  32  Fla.  212,  13  So.  vice-principal  as  to  them)  ;  Libby  v. 
436  (1893).  Georgia:  Cheeney  v.  Scherman,  146  111.  540',  34  N.  E. 
Ocean  S.  S.  Co.,  92  Ga.  726,  19  S.  E.  801  (the  master  is  responsible  for 
33  (stevedore  vice-principal)  ;  Cen-  negligence  in  exercise  of  authority, 
tral  Ey.  Co.  v.  DeBray,  71  Ga.  406  conferred  by  him);  Cons'Olidated 
(brakeman  and  conductor  on  same  Coal  Co.  v.  Wombacher,  134  111.  57, 
train  not  fellow  servants);  Augusta  24  N.  E.  627  (night  foreman). 
Factory  Co.  v.  Barnes,  72  Ga.  217.  Whether  conductor  negligently  start- 
Illinois:  Fitzgerald  v.  Honkomp,  ing  a  train  fellow  servant  with  the 
44  111.  App.  365;  Chicago,  etc.  Ey.  laborer  on  a  work  train,  is  for  the 
Co.  V.  Moranda,  lOB  111.  570;  Gall  jury  (Mobile,  etc.  Ey.  Co.  v.  Massey, 
V.  Beckstein,  173  HI.  187,  50  N.  E.  152  111.  134,  38  N.  E.  787,  aflf'g  52 
711,  aff'g,  69  111.  App.  616  (1898);  111.  App.  5.56).  Indiana:  New  Pitts- 
Chciago,  etc.  Ey.  Co.  v.  May,  108  111.  burg  Coal,  etc.  Co.  v.  Peterson,  136 
288  (where  one  of  a  gang  of  men  Ind.  398,  35  N.  E.  7;  Indiana  Car 
was  killed  in  consequence  of  obedi-  Co.  v.  Parker,  lOO  Ind.  181;  Justice 
ence  to  order  carelessly  given  by  a  v.  Pennsylvania  Co.,  130  Ind.  321, 
foreman,  the  court,  Mulkey,  J.,  says:  30  N.  E.  303  (section  foreman  fail- 
"  When  the  negligent  act  complained  ing  to  apply  brake,  master  not 
rises  out  of  and  is  the  direct  result  liable)  ;  Hodges  v.  Standard,  etc. 
of  the  exercise  of  the  authority  con-  Co.,  152  Ind.  680,  52  N.  B.  391 
ferred  upon  him  by  the  master  over  (1898).  One  engaged  in  superin- 
hig    eo-laborers,   the   master   will   be  tendence     and     command     as     sole 
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whether  he  be  high  or  low,  should  be  deemed,  with  re- 
spect to  the  duty,  a  vice-principle.    Foremost  among  the 


present  representative  of  the  master, 
and  not  merely  working  with  and  as 
the  other  servants,  is  not  a  fellow 
servant;  and  for  his  negligence  in 
giving  orders  or  in  making  the  work 
which  he  orders  unsafe,  the  master 
is  responsible  (Taylor  v.  Evansville, 
etc.  K.  Co.,  121  Ind.  124,  22  N.  E. 
876;  Spencer  v.  Ohio,  etc.  Ey.  Co., 
130  Ind.  181,  29  N.  E.  915  [negli- 
gent orders] ) .  Where  a  foreman  acts 
as  vice-principal  in  calling  out  em- 
ployees, he  does  not  cease  to  be  such 
vice-principal  and  become  a  fellow 
servant  as  soon  as  he  has  assigned 
to  the  other  employees  a,  place  to 
work,  but  retains  his  original  char 
acter  while  directing  the  details  of 
the  work  (Nail  v.  Louisville,  etc. 
Ry.  Co.,  129  Ind.  260,  28  N.  E.  183, 
also  page  611).  The  court  expressly 
overruled  Columbus,  etc.  Ry.  Co.  v. 
Arnold,  31  Ind.  174,  and  distin- 
guished many  other  cases,  such  as 
Brazie,  etc.  Coal  Co.  v.  Cain,  98  Ind. 
282;  Indiana  Car  Co.  v.  Parker, 
supra;  Capper  v.  Louisville,  etc.  Ry. 
Co.,  108  Ind.  305,  2  N.  E.  749.  Iowa  : 
A  mere  foreman  is  a  fellow  servant 
with  his  subordinates,  "  so  far  as 
his  own  mere  labor  is  concerned " 
(Baldwin  v.  St.  Louis,  etc.  Ry.  Co., 
68  la.  37,  25  N.  W.  918,  explaining 
Peterson  v.  Whitebreast,  etc.  Coal 
Co.,  50  la.  673 ) .  But  any  one  in  full 
control  of  timber  yard,  ordering  and 
discharging  men,  is  a  vice-principal 
(Baldwin  v.  St.  Louis,  etc.  Ry.  Co., 
75  la.  297,  39  N.  W.  507 ) ,  and  so  is 
his  substitute  in  his  absence  (Id.)  ; 
Barnicle  v.  Connor,  110  la.  238,  81 
K  W.  452  (1900').  Kansas:  Han- 
nibal, etc.  Ry.  Co.  v.  Fox,  31  Kans. 
586,  3  Pac.  320;  Atchison,  etc.  Ry. 
Co.  V.  Moore,  29  Kans.  422;  Kansas, 


etc.  Ry.  V.  Salmon,  14  Kans.  512; 
St.  Louis,  etc.  Ry.  Co.  v.  Weaver,  35 
Kans.  412,  11  Pac.  408.  Louisiana: 
In  Van  Amburg  v.  Vicksburg,  etc. 
R.  Co.,  37  La.  Ann.  650,  a  conductor 
was  held  not  to  be  a  fellow  servant 
with  the  engineer  of  his  train, 
Manning,  J.,  saying :  "  The  case  of 
Chicago,  etc.  Ry.  Co.  v.  Ross,  112 
U.  S.  377,  has  made  an  inroad  on 
jurisprudence  in  the  right  direction; 
and  we  have  applied  the  new  prin- 
ciple there  established  at  the  present 
term  in  Towns  v.  Vicksburg,  etc.  Ry. 
Co.,  37  La.  Ann.  630,  reaff'd,  Faren 
v.  Sellers,  39  La.  Ann.  1011,  3  So. 
363."  A  foreman  in  a  factory  is  not 
a  fellow  servant  of  the  engineer  in 
charge  of  the  machinery  (Mattise  v. 
Consumers  Ice  Co.,  46  La.  Ann.  1535, 
16  So.  40i0,  adopting  the  Ross  case. 
Maine:  Dube  v.  Lewiston,  83  Me. 
211,  22  Atl.  112.  Master  not  liable 
for  the  negligent  orders  of  a,  con- 
ductor (Lasky  v.  Canadian  Pac. 
Ry.  Co.,  83  Me.  461,  22  Atl.  367 
[denying  the  Ross  case] ;  Ross  v. 
Chicago,  etc.  Ry.  Co.,  112  U.  S. 
377;  Cassidy  v.  Maine,  etc.  Ry.  Co., 
76  Me.  488  [or  foreman]  ;  Doughty 
V.  Penobscot,  etc.  Co.,  Id.  143  [or 
overseer] ;  Conley  v.  Portland,  78 
Me.  217,  3  Atl.  658.  Does  not  depend 
on  the  grade  of  service,  but  on  the 
relation  of  the  alleged  vice-principal 
to  the  character  of  the  act  per- 
formed (Small  V.  Allington,  etc. 
Co.,  98  Me.  551,  48  Atl.  177  (1901)  ; 
Cowan  V.  Umbagog  Pulp  Co.,  91  Me. 
36,  39  Atl.  340  (1895).  Maryland: 
State  V.  Malster,  57  Md.  287  ( adopt- 
ing the  New  York  rule,  but  with 
that  tendency  against  servants  which 
has  usually  characterized  the  Mary- 
land courts ) .     Massachusetts :    Moy- 
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powers  of  a  master,  as  already  pointed  out,  is  the  power 
of  giving  orders.    Foremost  among  his  duties  is  that  of 


nihan  v.  Hills,  146  Mass.  586,  16 
N.  E.  574  (reconstructing  machin- 
ery) ;  Babcock  v.  Old  Colony  Ry. 
Co.,  150  Mass.  467,  23  N.  E.  325 
(inspecting  tracks)  ;  O'Brien  v. 
Rideout,  161  Mass.  170,  36  N.  E. 
792  (1894).  Michigan:  Beesley  v. 
Wheeler,  etc.  Co.,  103  Mich.  196,  61 
N.  W.  658;  Findlay  v.  Russel  Wheel, 
etc.  Co.,  108  Mich.  286,  66  N.  W. 
50.  In  harmony  with  the  doctrine 
stated  in  the  text  (Chicago,  etc.  Ry. 
Co.  V.  Bayfield,  37  Mich.  205)  ;  con- 
ductor not  fellow  servant  with 
laborer  on  gravel  train  (Rodman  v. 
Michigan  Cent.  Ry.,  59'  Mich.  395, 
26  N.  W.  651,  properly  overruling 
s.  c,  55  Mich.  57,  20  N.  W.  788  [con- 
ductor's negligence] ) .  An  assistant 
road  master  in  control  of  a  gang  of 
men  and  with  power  to  direct  their 
work  and  discharge  any  of  them,  is 
a  superior  servant  for  whose  negli- 
gent acts  the  master  is  liable 
( Harrison  v.  Detroit,  etc.  Ry.  Co.,  79 
Mich.  40&,  44  N.  W.  1034;  Palmer  v. 
Michigan  Cent.  Ry.  Co.,  93  Mich. 
363,  53  N.  W.  397;  but  compare 
Petaja  v.  Aurora  Min.  Co.,  106  Mich. 
463,  64  N.  W.  335  (1895)  ;  Wellihan 
V.  National  Wheel  Co.,  126  Mich.  1, 
87  N.  W.  75  (1901).  Minnesota: 
Carlson  v.  Northwes.t  Tel.  Co.,  63 
Minn.  428,  65  N.  W.  914  (master 
liable  for  negligent  orders  of  fore- 
man sending  workman  into  danger 
without  warning)  ;  Lindvall  v. 
Woods,  41  Minn.  212,  42  N.  W.  1020 
(foreman  negligent,  joint  work,  mas- 
ter not  liable )  ;  Blomquist  v.  Chi- 
cago, etc.  Ry.  Co.,  60  Minn.  426,  62 
N.  W.  818  (foreman,  negligent  in 
giving  orders);  Bell  v.  Lang,  83 
Minn.  228,  86  N.  W.  95  (1901). 
Missouri:     Miller  v.   Missouri  Pac. 


Ey.  Co.,  109  Mo.  350,  19  S.  W.  58 
(1892);  Hawk  v.  McLeod  Lbr.  Co., 
166  Mo.  121,  65  S.  W.  10-22  (1902). 
Nebraska:  Chicago,  etc.  Ry.  Co.  v. 
Lundstrum,  16  Neb.  254,  20  N.  W. 
198  (injuries  received  through  neg- 
ligence of  the  conductor,  while  work- 
ing under  his  orders).  Cobb,  C.  J., 
says :  "  I  think  the  law  thus  estab- 
lished and  laid  down  in  Ohio  pre- 
vails substantially  throughout  the 
western  states  and  will  ultimately 
prevail  everywhere,"  reaff'd,  Burling- 
ton, etc.  Ry.  Co.  v.  Crockett,  19  Neb. 
138,  26  N.  W.  921,  and  again. 
Crystal  Ice  Co.  v.  Sherlock,  37  Neb. 
19,  55  N.  W.  294.  In  a  still  later 
decision  the  Rose  case  was  adhered 
to,  and  the  later  United  States 
decisions  (e.  g.  "Peterson")  over- 
ruled in  Nebraska,  Union  Pacific  Ry. 
Co.  V.  Doyle,  70  N.  W.  43  (1897). 
New  Hampshire:  Jaques  v.  Great 
Falls  Mfg.  Co.,  66  N.  H.  482,  22  Atl. 
552,  servant  charged  with  insepeo- 
tion  a  vice-principal.  New  Jersey: 
O'Brien  v.  Amer.  Dredg.  Co.,  53  N.  J. 
Law,  291,  21  Atl.  324  (captain  of 
dredge)  ;  Gilmore  v.  Oxford  Iron, 
etc.  Co.,  55  N.  J.  Law,  39,  25  Atl.  707 
( mining  foreman ) .  New  York : 
Masters  were  held  liable  for  negli- 
gence of  superior  servants  in  general 
superintendence  in  Hankins  v.  N. 
Y.,  etc.  Ry.  Co.,  142  N.  Y.  416,  37 
N.  E.  466  (train  dispatcher)  ; 
Bailey  v.  Rome,  etc.  Ry.,  139  N.  Y. 
302,  34  N.  E.  918  (inspection  of  ma- 
chinery) ;  Fuller  v.  Jewett,  80  N.  Y. 
46,  36  Am.  Rep.  575;  Kranz  v.  Long 
Island  Ry.  Co.,  123  N.  Y.  1,  25  N.  E. 
206  (inspection  of  place)  ;  Pantzar 
V.  Tilly  Foster,  etc.  Min.  Co.,  99 
N.  Y.  398,  2  N.  B.  24  (general  man- 
ager failing  to  protect  against  dan- 
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general    superintendence.  He    is    equally    responsible 
where  he  deputes  to  another  the  duty  of  giving  orders 

gers)  ;   Eldridge  v.  Atlas  S.  S.  Co.,  Per  Ruffin,  J.,  Cowles  v.  Richmond, 

134  N.  Y.  187,  32  N.  E.  66  (seaman  etc.  R.  Co.,  84  N.  C.  309;   Shadd  v. 

injured    by    obedience    to    orders   of  Georgia,  etc.  Ry.  Co.,  116  N.  C.  968, 

superior  at  sea)  ;   Scarff  v.  Metcalf,  21    S.   E.   554    (adopting  Ross   deoi- 

107  N.  Y.  211,   13  N.  E.  796    (sea-  sion)  ;    Patton   v.    Western,    etc.    R. 

man   neglected   in   sickness   by   cap-  Co.,  96  N.  C.  455,  1  S.  E.  863.    North 

tain);  Conlan  v.  N.  Y.,  etc.  Ry.  Co.,  Dakota:     Ell   v.   Northern   Pac.   R. 

74   Hun,    115,   26  N.   Y.   Supp.    659  Co.,  1  N.  D.  336,  48  N.  W.  222,  12 

(brakeman    acting    as    conductor)  ;  L.  R.  A.  97,  26  Am.  St.  Rep.   621. 

Marks  v.  Rochester,  etc.  Ry.  Co.,  77  Ohio:     Longshore,   etc.    Ry.    Co.    v. 

Hun,  77,  28  N.  Y.  Supp.  314    (car  Lavalley,  36  Ohio  St.  221    (foreman 

driver    and    assistant)  ;     Rettig    v.  who     negligently     omitted     to     give 

Fifth  Ave.  Tract.  Co.,  6  N.  Y.  Misc.  warning).    Oregon:   Miller  v.  South- 

328,  26  N.  Y.   Supp.   896    (superin-  em  Pac.   Co.,  20  Ore.  285,  26  Pac. 

tendent  alter  ego  of  master  in  setting  70    ( switch   tender   not   a   vice-prin- 

a  test,  dangerous  work  without  prop-  cipal).    Compare  Knahtla  v.  Oregon, 

er     instructions) ;     MoCampbell     v.  etc.   Ry.   Co.,   21    Ore.    136,   27   Pac. 

Cunard  S.   S.   Co.,  69   Hun,   131,  23  91;  Anderson  v.  Bennett,  16  Ore.  515, 

N.  Y.  Supp.  477  (superintendent  giv-  19  Pac.  765.     Permsylvania:     Lewis 

ing     orders     not     fellow     servant)  ;  v.   Seifert,   116  Pa.  St.  628,   11   Atl. 

Brenan  v.   Gordon,    118   N.   Y.   489',  514;  Bridge  v.  Newberry,  96  Pa.  St. 

23  N.  Y.  Supp.  810,  8  L.  R.  A.  818  296.     The  courts  refuse  to  treat  any 

(instructions  as  to  the  use  of  eleva-  servant  as  vice-principal  who  is  not 

tors ) .      Master    held    not    liable    in  in   charge   of   an   entire   department 

Gabrielson  v.  Waydell,  135  N.  Y.  1,  (Faber  v.  Carlisle  Mfg.  Co.,  126  Pa. 

31  N.  E.  969,  17  L.  R.  A.  228   (sea  St.  387,  17  Atl.  621;  Kinney  v.  Cor- 

captain  beating  seaman);  Hussey  v.  bin,   132   Pa.   St.   341,   19  Atl.    141; 

Coger,  112  N.  Y.  614,  20  N.  E.  556;  New  York,  etc.  Ry.  Co.  v.  Bell,  112 

Murphy  v.  Boston,  etc.  Ry.  Co.,  88  Pa.  St.  400i  4  Atl.  50';  McGinley  v. 

N.  Y.  146  (engineer  and  mechanic  in  Levering,    152   Pa.    St.   366,   25   Atl. 

repair   shop   killed  by  explosion   of  824;    Carnegie  v.  Penn.  Bridge  Co., 

boiler,  negligently  inspected)  ;    Beil-  19^7  Pa.  St.  441,  47  Atl.  355   (1903)  ; 

fus  V.  N.  Y.,  etc.  Ry.  Co.,  29  Hun,  Johnson   v.    Western,    etc.    Ry.    Co., 

556      (superintendent     of     wrecking  ^OO  Pa.  St.  314,  49  Atl.  794   ( 1901). 

train  and  employee  under  him  killed  ^^'^^  Island:     Hanna  v.   Granger, 

by    obeying    his    order);     Scott    v.  ^^  ^-  ^-  5"^'  ^8  Atl.  659    (foreman 

Swing,    31    Hun,    292    (foreman    in  '^'''!'  '''  ^^d^^ry  work,  fellow  ser- 

,  ,  J      .  ■  J    1  u  vant).      See    Larich    v.    Moies,     18 

charge    of    a    derrick     and    laborer  „    ^    _,„ ... 

J      u-     ^     TT    i.      AT  -17      i     T^    ,  ^-  I-  518,  28  Atl.  661.     South  Caro- 

under  him)  ;  Hart  v.  N.  Y.,  etc.  Dock  ,.  /^      ..  ^       .,     .,,     ,,, 

,^     '    „        „,     ,„„   , ,  ""»•■     Gunther  v.  Graniteville  Mfg. 

Co.,  48  N.  Y.  Sup.  Ct.  460     foreman  r,„      lo    o     n     ooo      t.     ^      •  i.^. 

'  '  Co.,    18    S.    C.    262;    Boatwright    v. 

of   dry  dock   and  laborer);    Kenney  Northeastern  R.   Co.,  25   S.   C.   128; 

V.    Cunard    S.    S.    Co.,    52    Id.    434.  Couch  v.  Charlotte,  etc.  Ry.,  22  S.  C. 

North    Carolina:      Dobbin    v.    Rich-  557    (adopting  Ross  case).     Tenmes- 

mond,  etc.  R.  Co.,  81  N.  C.  446  (engi-  see:     The   master   is   liable   for  the 

neer  and  laborers  on  gravel  train),  foreman's  negligence  only  in  regard 
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which  he  ought  to  give  himself,  if  present ;  and  if  he  de- 
putes his  power  and  duty  of  superintendence,  he  is  re- 


to  some  duty  to  the  inferior  imposed 
by  law  upon  the  master,  and  by  him 
entrusted  to  the  superior  servant 
(Allen  V.  Goodwin,  92  Tenn.  385,  21 
S.  W.  760;  Knox  v.  Southern  Ry. 
Co.,  101  Tenn.  375,  47  S.  V^.  491,  12 
Am.  &  Eng.  Ry.  cases,  684  (1898). 
The  conductor  of  a  train  is  a  vice- 
principal  and  not  a  fellow  servant  of 
a  brakeman  who  is  injured  in  a  col- 
lision (Illinois,  etc.  Ry.  Co.  v. 
Spence,  93  Tenn.  173,  23  S.  W.  211, 
adopting  Ress  case ) .  Otherwise, 
however,  where  the  one  assuming  to 
give  the  order  had  no  authority 
(Nashville,  etc.  Ry.  Co.  v.  McDaniel, 
12  Lea,  386 ) ,  or  the  "  order "  is  a 
mere  request  (Bradley  v.  Nashville, 
etc.  Ry.  Co.,  14  Lea,  374).  Vermont: 
Davis  V.  Central  Vermont  R.  Co.,  55 
Vt.  85.  Virginia,:  Norfolk,  etc.  Ry. 
Co.  V.  Tliomas,  90  Va.  205,  17  S.  E. 
884 ;  Moon  v.  Richmond,  etc.  Ry.  Co., 
78  Va.  745;  Richmond,  etc.  Ry.  v. 
Williams,  86  Va.  165,  9  S.  B.  990. 
The  foreman  of  a  quarry  owend  by  a 
corporation,  whose  duties  require 
him  to  exercise"  a  general  superin- 
tendence over  the  men  for  their 
guidance,  is  not  a  fellow  servant  of 
one  of  such  men  (Richmond  Granite 
Co.  V.  Bailey,  92  Va.  554,  24  S.  E. 
232).  Washington:  Sayward  v. 
Carlson,  1  Wash.  St.  29,  23  Pac.  830; 
Zintek  v.  Stimpson  Mill  Co.,  9  Wash. 
St.  395,  37  Pac.  340'.  West  Virginia: 
Criswell  v.  Pittsburgh,  etc.  Ry.  Co., 
30  W.  Va.  798,  6  S.  E.  31  (foreman 
omitting  to  give  warning)  ;  Madden' 
V.  Chesapeake,  etc.  Ry.  Co.,  28  W. 
Va.  619'  (not  necessary  that  vice- 
principal  should  be  alter  ego  or  have 
power  to  discharge)  ;  Cooper  v. 
Pittsburgh,  etc.  Ry.  Co.,  24  W.  Va. 
37   (a  well  reasoned  ease).     Wiscon- 


sin: Klochinski  v.  Shores  Lbr.  Co., 
93  Wis.  417,  67  N.  W.  934  (1896), 
(superintendent  handling  logs,  mas- 
ter not  liable)  ;  Hartford  v.  North- 
ern Pac.  Ry.  Co.,  91  Wis.  374,  64 
N.  W.  1033  (1895),  (superintendent 
turning  wheels,  master  not  liable)  ; 
Stutz  V.  Armour,  84  Wis.  623,  54 
N.  W.  1000  (foreman's  negligent  di- 
rections, being  only  such  as  one 
workman,  would  give  to  another)  ; 
Dwyer  v.  American  Ex.  Co.,  82  Wis. 
30i7,  52  N.  W.  304  (1892),  (general 
manager  driving  wagon)  ;  Toner  v. 
Chicago,  etc.  Ry.  Co.,  69  Wis.  188, 
33  N.  W.  433  (station  agent,  master 
not  liable  to  brakeman).  See  also 
holding  master  not  responsible  for 
negligent  conduct  and  orders  of 
superior  servant,  Mathews  v.  Case, 
61  Wis.  491 ;  Peschel  v.  Chicago,  etc. 
Ry.  Co.,  62  Wis.  338;  Hoth  v. 
Peters,  55  Wis.  405;  Heine  v.  Chi- 
cago, etc.  Ry.  Co.,  58  Wis.  525; 
Wiskie  v.  Montello,  etc.  Co.,  Ill  Wis. 
443,  87  N.  W.  461  (1901).  Wyom- 
ing: McBride  v.  Union  Pac.  Ry. 
Co.,  3  Wyo.  247,  21  Pac.  687  (1889). 
Deck  hand  selected  to  act  as  captain 
of  watch  (Memphis,  etc.  Packet  Co. 
V.  Hill,  122  Fed.  246,  58  C.  C.  A. 
610  (190)3);  city  engineer,  in  rela- 
tion to  laborer  digging  a  sewer 
(City  of  LaSalle  v.  Kostka,  190  111. 
130,  60  N.  E.  72,  aff'g  92  111.  App. 
9  (1901);  control  and  direction, 
decisive  (Rock  Island,  etc.  Works  v. 
Pohlman,  210  111.  133,  aff'g  99  lU. 
App.  670',  71  N.  E.  428  (1904); 
supervision,  control  and  subjection 
to  orders,  best  evidence  (Union  Pac. 
Ry.  Co.  V.  Doyle,  50  Neb.  565,  70 
N.  W.  43  (1897);  one  charged  with 
a  non-delegable  duty,  or  in  control 
of  entire  business  or  a  department  ef 
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sponsible  for  the  failure  of  Ms  deputy  to  properly  super- 
intend.    Under  any  consistent  application  of  the  New 


it  (MollhoflF  V.  Chicago,  Rock  Island, 
etc.  Ry.  Co.,  15  Okla.  540,  82  Pac. 
733  (1905);  mere  passive  acquies- 
cence in  one  assuming  authority  over 
another,  insufficient  (Texas,  etc. 
Coal  Co.  V.  Manning,  34  Tex.  App. 
322,  78  S.  W.  545  (19-04);  "hook 
tender,"  in  relation  to  crew  moving 
a  tank  (Bailey  v.  Cascade,  etc.  Co., 
132  Wash.  319,  73  Pac.  385  (1903)  ; 
does  not  depend  on  the  grade  of  ser- 
vice, but  on  the  relation  of  the 
alleged  vice-principal  to  the  char- 
acter of  the  act  performed  (Skelton 
V.  Pac.  Lbr.  Co.,  140  Cal.  50(1,  74 
Pac.  13,  74  Pac.  444  (1903);  Cin- 
cinnati, etc.  Ry.  Co.  v.  Hill's  Admr., 
28  Ky.  L.  Rep.  530,  89  S.  W.  523 
( 1905 )  ;  Small  y.  Allington,  etc.  Co., 
94  Me.  551,  48  Atl.  177  (1901); 
Wellihan  v.  National  Wheel  Co.,  128 
Mich.  1,  87  N.  W.  75  (1901)  ;  Hawk 
V.  McLeod  Lbr.  Co.,  166  Mo.  121,  65 
S.  W.  1022  (1901)  ;  Galvin  v.  Pierce, 
72  N.H.  79',  54  Atl.  1014  (1903); 
Hutoheson  v.  Chas.  F.  Parker  &  Co., 
58  N.  Y.  Supp.  190i  39  App.  133, 
aff'd,  169  N.  Y.  579,  61  N.  E.  1130 
(190il)  ;  Southern  Ry.  Co.  v.  Mauzy, 
98  Va.  602,  37  S.  E.  285  (1900i); 
Jackson  v.  Norfolk,  etc.  Ry.  Co.,  43 
W.  Va.  380,  27  S.  E.  278,  31  S.  E. 
258,  46  L.  R.  A.  337  ( 1897 )  ;  superior- 
servant  rule  rejected  (Small  v.  Al- 
lington, supra;  Knutter  v.  N.  Y.,  etc. 
Ry.  Co.,  67  N.  J.  Law,  646,  52  Atl. 
565,  58  L.  R.  A.  808  (1902);  track 
foreman  (Allison  v.  Southern  Ry., 
129  N.  C.  336,  40  S.  E.  91  (1903)  ; 
foreman  of  shift  is  not  (Davis  v. 
Trade,  etc.  Min..  Co.,  117  Fed.  122, 
54  C.  C.  A.  636  (1902)  ;  foreman  of 
gang  clearing  away  a  wreck  is  not 
(Flippen  v.  Kimball,  87  Fed.  258, 
31  C.  C.  A.  282   (1898)  ;  foreman  of 


work  room  is  not  (Pistoner  v.  Am. 
Can.  Co.,  119  Fed.  196  (1908); 
superintendent  of  railway  division  is 
(Shuster  v.  Philadelphia,  etc.  R. 
Co.,  62  Atl.  689',  4  L.  R.  A.  (N.  S.) 
407  (1906);  general  superintendent, 
when  acting  as  such,  and  not  as 
laborer  (Woolson  v.  Wm.  Johnston, 
etc.  Co.,  10'9  Ga.  454,  34  S.  E.  587 
( 1899)  ;  foreman  when  acting  as 
such  (Frazer,  etc.  v.  Collier,  75  111. 
App.  194  (1898)  ;  but  only  when  so 
acting  (Architectural,  etc.  Wks.  v. 
Nagels,  80  111.  App.  492  (1898); 
mere  foreman  is  not  (Southern,  etc. 
Ry.  Co.  V.  Martin,  160  Ind.  280,  66 
N.  E.  886  (1903);  Dill  v.  Marmon, 
164  Ind.  507,  73  N.  E.  67,  69  L.  R. 
A.  163  (1905);  foreman  of  gang 
building  a,  scaffold  is  not  (iloore  v. 
McNeil,  54  N.  Y.  956,  35  App.  Div. 
323  (1898);  nor  of  gang  loading  a. 
ship  (Kelly  v.  Hogan,  76  N.  Y. 
Supp.  913,  37  Misc.  761  (1902); 
foreman  of  gang  clearing  right  of 
way,  is  not  (71  S.  C.  53,  50  S.  E. 
716  (1906);  one  of  a  gang  merely 
exercising  authority  jjver  the  others, 
is  not  (Moore  Lime  Co.  v.  Richard- 
son's Admr.,  95  Va.  326,  28  S.  E. 
334,  64  Am.  St.  Rep.  785  (1897); 
unless  his  work  relates  to  non-deleg- 
able  duties  (Lane  Bros  v.  Bauser- 
man,  103  Va.  146,  48  S.  E.  857,  106 
Am.  St.  Rep.  872  (1904)  ;  mine  boss, 
employed  in  compliance  with  statute, 
is  not  (Williams  v.  Thacker  Coal, 
etc.  Co.,  44  W.  Va.  599,  30  S.  E.  107, 
40  L.  R.  A.  812  (1898);  general 
manager  is  (Hamann  v.  Milwaukee 
Bridge  Co.,  127  Wis.  550',  106  N.  W. 
1081  (1906);  foreman  may  be 
(Gardner  v.  New  England  Tel.  Co., 
170  Mass.  156,  48  N.  E.  937  (1898)  ; 
management  and  control  of  distinct 
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York  rule,  therefore,  the  master  is  represented,  as  by  a 
vice-principal,  by  any  one  to  whom  he  deputes  the  power 


department  is  (Taylor  v.  Ga.  Marble 
Co.,  99  Ga.  512,  27  S.  E.  768,  59 
Am.  St.  Rep.  238  (1896);  Mo.,  etc. 
Wks.  V.  Dillon,  206  111.  145,  69  N.  E. 
12  ( 1903 )  ;  Hoosier,  etc.  Co.  v.  Mc- 
Cain, 133  Ind.  231,  31  N.  E.  956 
( 1892 ) ;  Louisville,  etc.  Ky.  Co.  v. 
Heck,  151  Ind.  292,  50  N.  E.  988, 
152  Ind.  696,  50  N.  E.  1124  (189-8)  ; 
Maryland  Steel  Co.  v.  Engleman,  101 
Md.  661,  61  Atl.  314  (1905); 
Roberts  v.  Fielder  Salt  Wks.,  72  S. 
W.  (Tex.  App.)  618  (1903);  Texar- 
kana  Tel.  Co.  v.  Pemberton,  86  Ark. 
329,  111  S.  W.  257  (1900);  Boin  v. 
Spreckls  Sugar  Co.,  102  Pac.  (Cal.) 
937  ( 1909 )  ;  Deep  Min.,  etc.  Co.  v. 
Fitzgerald,  21  Colo.  533,  43  Pac.  210 
(1895);  Taylor  v.  Ga.  Marble  Co., 
supra;  Ft.  Wayne  v.  Christie,  156 
Ind.  172,  59  N.  E.  385  (laO'l);  Fox 
V.  Jacob,  etc.  Pokg.  Co.,  96  Mo.  App. 
173,  70  S.  W.  164  (1903);  New 
Omaha,  etc.  Co.  v.  Baldwin,  62  Neb. 
180,  87  N.  W.  27  ( 1891 )  ;  Shaw  v. 
Highland  Park  Mfg.  Co.,  146  N.  C. 
235,  59  S.  E.  676  (1907)  ;  James  v. 
Fountain  Inn  Mfg.  Co.,  80  S.  C.  232, 
61  S.  E.  391  (1908);  Lewis  v.  Seif- 
fert,  116  Pa.  St.  11  Atl.  514,  2  Am. 
St.  Rep.  631  (1887).  But  see  Pre- 
vost  V.  Citizens  Ice  Co.,  185  Pa.  St. 
617,  40  Atl.  88,  64  Am.  St.  Rep.  659 
(1898)  ;  Johnson  v.  Union  Pac,  etc. 
Co.,  28  Utah,  46,  76  Pac.  1089,  67 
L.  R.  A.  506  (construing  the  law  in 
Wyoming  ( 1902 )  ;  Evans  v.  La.  Lbr. 
Co.,  Ill  La.  534,  35  Southern  736 
(1903);  Dossett  v.  St.  Paul  Lbr. 
Co.,  47  Wash.  276,  82  Pac.  273 
(1906);  Hendricks  v.  Lesure  Lbr. 
Co.,  92  Minn.  318,  99  N.  W.  1125, 
100  N.  W.  638  (1904);  Ry.  Co.  v. 
Hartel,  157  Fed.  667,  85  C.  C.  A. 
335     (1907);    Fallon    v.    Steamboat 


Co.,  162  Fed.  329  (1908);  Mfg.  Co. 
V.  Otte,  157  Fed.  230,  84  C.  C.  A. 
673(1907).  United /Siates:  "There 
is,  in  applying  this  doctrine,  a  clear 
distinction  to  be  made  *  *  « 
between  servants  of  a  corporation 
exercising  no  supervision  over  others 
engaged  with  them  in  the  same  em- 
ployment, and  agents  of  the  corpora- 
tion clothed  with  the  control  and 
management  of  a,  distinct  depart- 
ment, in  which  their  duty  is  entirely 
that  of  direction  and  superintend- 
ence "  ( Chicago,  etc.  R.  Co.  v.  Ross, 
112  U.  S.  377,  390).  In  no  proper 
sense  of  the  term  is  a,  conductor  a 
fellow  servant  with  the  foreman,  the 
brakeman,  the  porters  and  the  engi- 
neer. The  latter  are  fellow  servants 
in  the  running  of  the  train  under  his 
direction.  As  to  them  and  the  train 
he  stands  in  the  place  of  and  repre- 
sents the  corporation "  ( Id. ) .  "If 
such  a  conductor  does  not  represent 
the  company,  then  the  train  is 
operated  without  any  representative 
of  its  owner"  (Id.  394).  The  con- 
ductor's negligence,  in  that  case,  con- 
sisted in  omitting  to  give  proper 
orders.  Although  that  decision  has 
been  limited  in  Baltimore,  etc.R.  Co. 
V.  Baugh,  149  U.  S.  368,  to  the  con- 
ductor of  an  entire  train,  as  distin- 
guished from  an  engineer  running  an 
engine  with  no  train,  and  again,  in 
the  Hambly,  Peterson  and  Charless 
cases,  so  as  not  to  cover  foremen,  etc. 
managing  small  pieces  of  work,  in 
which  they  take  part,  it  has  never 
been  overruled.  In  Union  Pac.  R. 
Co.  V.  Fort,  17  Wall.  553,  the  de- 
fendant was  held  liable  to  a  boy  for 
the  loss  of  an  arm  suffered  while  ad- 
justing a  belt  on  rapidly  moving 
machinery,  by  direction  of  C,  whose 
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of  giving  orders,  which  must  be  obeyed  without  or  before 
appeal ;  and  he  is  responsible  for  those  orders  as  much  as 
if  they  were  his  own.'"^     His  deputy,  in  these  and  all 


orders  the  boy  wag  bound  to  obey, 
s.  p..  Daub  V.  Northern  Pac.  R.  Co., 
IS  Fed.  625  (deck  hand  injured 
through  negligence  of  mate,  while 
obeying  his  order).  See  Briggs  v. 
Titan,  23  Fed.  413  (pilot  and  deck 
hand) ;  Gravelle  v.  Minneapolis,  etc. 
E.  Co.,  3  McCrary,  352  (yardmaster 
and  hand  coupling  cars  under  his 
order)  ;  Miller  v.  Union  Pacific  R. 
Co.,  17  Fed.  67  (employee  ordered 
by  foreman  into  perilous  position)  ; 
■The  Clatsop  Chief,  7  Sawyer,  274 
(master  and  foreman  of  steam  tug)  ; 
■Garrahy  v.  Kansas  City,  etc.  Ry. 
Co.,  25  Fed.  258.  But  the  latest 
decision  of  the  Supreme  Court  of 
the  United  States  remains  to  be  con- 
sidered. A  locomotive  engineer  and 
a  section  foreman  are  fellow  servants 
of  a  section  hand,  and  the  latter 
cannot  recover  from  the  company  for 
injuries  inflicted  by  the  negligence  of 
the  foreman  in  ordering  him  to 
jump  from  a  moving  train  or  by  the 
negligence  of  the  engineer  in  sud- 
denly starting  up  the  train  after  it 
had  slowed  down  (Texas  &  Pacific 
By.  Co.  v.  Bourman,  212  U.  S.  536 
(1909)  ;  in  support  of  the  ruling  the 
court  refers  to  Baltimore  &  Ohio  Ry. 
Co.  V.  Baugh,  149  U.  S.  368;  North- 
em  Pac.  V.  Hambly,  154  U.  S.  349; 
Central  Ry.  Co.  v.  Keegon,  160'  U.  S. 
259;  Northern  Pac.  Ry.  Co.  v. 
Peterson,  162  U.  S.  346;  Northern 
Pacific  Ry.  Co.  v.  Charless,  162  U.  S. 
S59';  Martin  v.  Atchison,  Topeka, 
etc.  Ry.  Co.,  166  U.  S.  399;  Alaska 
Min.  Co.  V.  Whelan,  168  U.  S.  86; 
New  England  R.  Co.  v.  Conroy,  175 
U.  S.  323;  Northern  Pacific  Ry.  Co. 
V.  Dixon,  194  U.  S.  338.  The  court 
•attempts  on  explanation  of  Northern 


Pacific  Ry.  Co.  v.  Egeland,  163  U.  S. 
93,  where  the  plaintiff,  a  common 
laborer,  jumped  from  the  train  by 
order  of  the  conductor,  and  the  com- 
pany was  held  liable,  saving  that  the 
case  was  misunderstood  in  the  court 
below,  and  that  the  application  of 
the  fellow  servant  doctrine  was  not 
presented  or  considered,  but  only  the 
defense  of  contributory  negligence. 
Meaning,  we  take  it,  that  the  order 
of  the  conductor  was  that  of  a  fellow 
servant  for  which  the  company  was 
not  liable,  but,  if  the  company  was 
otherwise  negligent,  the  order  of  the 
conductor  might  be  considered  by 
the  jury  in  determining  the  question 
of  contributory  negligence.  But  the 
explanation  is  unsatisfactory  as  it 
is  evident  from  the  England  case 
that  the  only  ground  of  recovery 
was  injury  by  obedience  of  an  order 
negligently  given.  Such  must  be 
considered  the  rule  of  that  court, 
especially  in  view  of  the  fact  that 
the  Ross  case  (1884)  was  by  a 
divided  court  of  five  to  four,  and  has 
since  been  ignored;  though  it  is 
believed  to  have  presented  the 
sounder   view   of   the    law. 

™  Carlson  v.  N.  Western  Tel.  Co., 
63  Minn.  428,  65  N.  W.  914  [an  ex- 
cellent case] ;  Eldridge  v.  Atlas  S. 
S.  Co.,  134  N.  Y.  187,  32  N.  E.  66; 
Patton  V.  Western,  etc.  R.  Co.,  96 
N.  C.  455,  1  S.  E.  863  [briefly,  but 
well  reasoned] ;  Logan  v.  N.  Caro- 
lina R.  Co.,  116  N.  C.  940,  21  S.  E. 
959;  Taylor  v.  Evansville,  etc.  R. 
Co.,  121  Ind.  124,  22  N.  E.  876;  Chi- 
cago, etc.  R.  Co.  v.  May,  108  111.  288; 
Smith  v.  Wabash,  etc.  R.  Co.,  92  Mo. 
366,  4  S.  W.  129;  Schroeder  v.  Chi- 
cago,  etc.  R.   Co.,   108  Mo.   322,   18 
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similar  respects,  is  Ms  vice-principal."*     The  master's 


S.  W.  1094  [section  foreman] ;  Or- 
man  v.  Mannix,  17  Colo.  564,  30  Pac. 
1037  [gang  boss,  giving  negligent 
orders  to  boy,  vice-principal].  A 
superintendent  who  has  foremen  and 
vrorkmen  under  him,  whom  he  em- 
ploys and  discharges  at  pleasure, 
and  who  has  entire  control  of  the 
machinery  and  men  employed  is  a 
vice-principal  (Denver,  etc.  R.  Co.  v. 
DriscoU,  12  Colo.  520,  21  Pac.  708, 
following  "  Ross  "  case ) .  The  negli- 
,gence  was  in  directing  work.  Fol- 
lowed, holding,  in  the  absence  of  the 
superintendent,  general  foreman  a 
^ice-principal  (Colorado  Midland  R. 
Co.  v.  O'Brien,  16  Colo.  219,  27  Pac. 
701)  ;  s.  P.,  Colorado  Midland  R.  Co. 
V.  Naylon,  17  Colo.  501,  30  Pac.  249' 
[deputy  superintendent  being  ab- 
sent :  deputy  vice-principal ;  master 
liable  for  his  negligent  direction  of 
■work] ;  Ryan  v.  Los  Angeles  Storage 
Co.,  112  Cal.  244,  44  Pac.  471  [mas- 
ter liable  for  negligent  orders  of  en- 
gineer in  control  for  time  being] ; 
Borgman  v.  Omaha,  etc.  R.  Co.,  41 
Fed.  667,  per  Shiras,  J.  [foreman 
intrusted  with  restoring  wrecked 
trains].  Many  decisions  are  cited 
in  a  later  note,  holding  all  this  and 
much  more.  The  famous  "  Ross 
case "  of  course  does  so.  But  the 
"  Baugh  case "  inferentially  recog- 
nizes this  rule.  Otherwise  in  Mas- 
sachusetts, at  common  law  (Moody 
V.  Hamilton  Mfg.  Co.,  159  Mass. 
70,  34  N.  E.  185),  and  in  Maine,  and 
perhaps  in  Michigan,  where  it  was 
lately  held  that  even  in  giving  or- 
ders to  go  on,  after  warning  of  dan- 
ger, a  shift  boss  of  miners  is  a  fel- 
low servant  of  a  trammer  (Petaja  v. 
Aurora  Iron  Min.  Co.,  106  Mich.  463, 
66  N.  W.  951,  64  N.  W.  335).  This 
point,  hpweveP,  does  not  seem  to 
have  been  much  in  the  mind  of  the 


court.  The  decision  seems  to  us,  on 
this  point,  inconsistent  with  Chicago, 
etc.  R.  Co.  V.  Bayfield,  37  Mich.  205. 
Affirming  the  "  general  rule  "  ( Mol- 
ler  V.  Am.  Sugar  Refining  Co.,  123 
N.  Y.  Supp.  301,  138  App.  Div.  572 
(1910)  ;  Mcintosh  v.  Jones,  36  Mont. 
467,  93  Pa.  557  (1906);  Wilson  v. 
Virginia,  etc.  Chemical  Co.,  78  S.  C. 
381,  58  S.  E.  1019  (1907)  ;  Southern 
Ry.  Co.  V.  Smith,  59  S.  E.  (Va.)  372 
(1907);  Miller  v.  Centralia  Pump, 
etc.  Co.,  113  N.  W.  (Wis.)  954,  13 
L.  R.  A.  (N.  S.)  742  (1907)  ;  Leish- 
man  v.  Union  Iron  Wks.,  148  Cal. 
274,  83  Pac.  30.,  113  Am.  St.  Rep. 
293,  3  L.  R.  A.  (N.  S.)  500  (1906)  ; 
Denver  Tran.  Co.  v.  O'Brien,  8  Colo. 
App.  74,  44  Pac.  766  (1896)  ;  Indian- 
apolis, etc.  R.  Tr.  v.  Andis,  72  N.  E. 
(Ind.)  145  (1904);  Atchison,  etc. 
Bridge  Co.  v.  Miller,  71  Kan.  13,  80 
Pac.  18,  1  L.  R.  A.  (N.  S.)  682 
(1905);  Taylor  v.  Washington  Mill 
Co.,  50  Wash.  306,  97  Pac.  243 
(1908)  ;  111.  Centr.  Ry.  Co.  v.  Hart, 
176  Fed.  245,  lOO  C.  C.  A.  49  (1910). 
Aflirming  the  "  separate  department 
rule"  (Hjelm  v.  Volz,  127  N.  W. 
(Neb.)  211  (1910);  Milton's  Admx. 
V.  Frankfort,  etc.  Trac.  Co.,  129 
S.  W.  (Ky.)  322  (1910),  (and  the 
"  association  theory,"  Id. )  ;  to  the 
same  effect  (Chaplin  v.  111.  Term. 
Ry.  Co.,  227  111.  166,  81  N.  B.  15 
(1907);  Gathman  v.  City  of  Chi- 
cago, 127  111.  App.  150  (1906);  and 
Koerner  v.  St.  Louis  Car  Co.,  209 
Mo.  141,  107  S.  W.  481  (1907); 
Southern  Pac.  Co.  v.  McGill,  5  Ariz. 
36,  44  Pac.  302  (1896);  Levins  v. 
Bancroft,  114  La.  105,  38  So.  72 
( 1905 )  ;  Pool  V.  Southern  Pac.  Co., 
20  Utah,  210,  58  Pac.  326   (1899). 

™  Suppose  the  owner  of  a  mill, 
employing  a  thousand  men,  should 
call   them   together   and   say,   in   so 
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I'esponsibility  for  the  acts  of  Ms  vice-principal  is  to  be 
determined,  not  merely  by  the  character  of  the  act  which 
the  latter  performs,  but  also  by  the  character  of  that 
which  he  fails  to  perform.  If,  therefore,  a  vice-principal, 
invested  with  the  power  and  duty  of  superintendence, 
negligently  permits  any  act  to  be  done  which  it  would  be 
the  duty  of  the  master,  if  present,  to  prevent,  the  master 
is  responsible  to  a  servant  injured  thereby,  simply  be- 
cause of  the  failure  of  his  superintending  vice-principal 
to  prevent  it  being  done/"^  And  the  master  is  none  the 
less  liable,  if  the  negligent  act  is  done  by  the  vice-principal 
himself. '"^    So  the  master  is  responsible  for  the  failure  of 


many  words :  "  I  have  deputed  the 
management  of  this  mill  to  the  su- 
perintendent, who  will  appoint 
twenty  foremen  over  fifty  hands 
each.  I  give  notice  that  each  of  you 
is  to  obey,  absolutely  and  without 
hesitation,  every  order  which  is 
given  to  you  by  your  foreman, 
whether  it  seems  to  you  reasonable 
or  not.  If  you  do  not,  you  will  be 
instantly  discharged.  Do  not  appeal 
to  me  or  to  the  general  superintend- 
ent; for  we  will  listen  to  no  appeal, 
until  after  you  have  obeyed  the  fore- 
man's orders."  Could  there  be  any 
doubt  that  such  an  employer  would 
be  liable  for  the  consequences  of 
obedience  to  such  orders,  negligently 
given?  Yet  such  notice  is  as  effect- 
ually given  by  the  notorious  invari- 
able usage  of  employers  to  act  in  this 
manner,  as  if  it  were  given  in  express 
words  to  each  employee.  Every 
master,  putting  any  of  his  servants 
under  the  orders  of  another  servant, 
by  that  very  act  leaves  to  him  dis- 
cretion to  judge  whether  his  orders 
are  wise  or  unwise,  and  denies  to  the 
subordinate  servants  all  right  to  dis- 
cuss that  question.  He  does  this 
knowingly  and  intentionally;  and 
he  knows  that  the  superior  servant. 


thus  entrusted  with  absolute  control, 
will  sometimes  use  it  negligently  to 
the  injury  of  the  other  servants;  for 
universal  experience  proves  that 
such  will  be  the  result.  It  is,  of 
course,  extremely  convenient  for  em- 
ployers thus  to  relieve  themselves 
from  responsibility;  but  it  is  diffi- 
cult to  understand  how  any  court 
could  allow  them  to  do  it.  The  true 
test  is,  whether  the  inferior  servant 
is  allowed  any  discretion  as  to  obey- 
ing the  orders  of  the  superior.  If  he 
is  not,  but  is  by  usage  of  the  master 
dismissed  or  suspended  for  disobedi- 
ence, the  master  should  in  law,  as 
well  as  in  common  sense,  be  held  to 
have  personally  authorized  in  ad- 
vance any  order  given  by  the  super- 
ior servant,  however  negligent  or 
reckless;  and  he  should  be  held  per- 
sonally responsible. 

""*  Shumway  v.  Walworth  Mfg.  Co., 
98  Mich.  411,  57  N.  W.  251;  Gerrish 
V.  New  Haven  Ice  Co.,  63  Conn.  9, 
27  Atl.  235  [general  manager  omit- 
ting to  prevent  starting  machinery]. 
To  the  contrary,  Crispin  v.  Babbitt, 
81  N.  Y.  516,  but  without  notice  of 
this  distinction. 

™  Where  a  section  foreman,  under 
whom    plaintiff    was    employed,    di- 
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a  superintending  servant  to  give  sucli  due  warning  of 
dangers  as  the  master  should  have  given,  if  present.'""^ 

§  233.  [ConsoHdated  with  §  232.] 

§  233a.  Examples  of  who  are  or  who  are  not  vice- 
principals.  —  This  section  is  omitted  as  the  illustrations 
were  chiefly  drawn  from  the  railway  service,  now  con- 
trolled in  almost  every  State  in  the  Union  by  statute. 

§  233b.  Peculiar  local  rules.  —  In  Ohio,  at  an  early 
date,  it  was  held,  and  is  still  settled  law,  that  any  ser- 
vant having  control  over  another  is  not  a  "  fellow  ser- 
vant "  of  the  latter,  and  that  the  common  master  is  re- 
sponsible to  the  servant  controlled  for  the  negligence  of 
the  superior  servant.''"  But  this  rule  is  limited  to  the 
case  of  servants  vested  with  actual  control  over  injured 
servants.     In  any  other  case,   superiority  of  position 

rected  a  keg  to  be  placed  on  a  hand  where    an  engineer   was   allowed   to 

car    for    his    seat,    and    allowed    the  use   an   old   time-table,   through   the 

keg  to  fall  off,  thus  causing  the  car  negligence   of   the   conductor   of   his 

to    leave    the    track,    defendant    is  train  or   the   superintendent   of  the 

liable   (Euss  v.  Wabash,  etc.  R.  Co.,  road,  and,  in  consequence,  a,  collision 

112  Mo.  45,  20  S.  W.  472).     "The  occurred   by   which   he   was   injured 

principle  of  liability  is  not  confined  (Little  Miami  R.  Co.  v.  Stevens,  20 

to  negligent  orders"   (Id.).     So  the  Ohio,    415).      Afterwards,    where    a 

master   is   liable,   when   a  vice-prin-  brakeman  was  injured  by  a  collision, 

cipal  personally  does  that  which  as  through    the    negligent   management 

master  he  ought  to  forbid  (Dayharsh  of  a  conductor,  whose  orders  he  was 

V.    Hannibal,    etc.    R.    Co.,    103    Mo.  bound  to  obey,  it  was  held  that  the 

570,  15  S.  W.  554).  company  was  liable    (Cleveland,  etc. 

™a  Chicago,  etc.  R.  Co.  v.  Ross,  112  R.  Co.  v.  Keary,  3  Ohio  St.  201;  see 

U.  S.   377,  5   S.   Ct.   184   [conductor  Mad  River,  etc.  R.  Co.  v.  Barber,  5 

omitting    signal];    Gerrish    v.    New  Ohio  St.  541,  563).    But  a  brakeman 

Haven  Ice  Co.,  supra;  Dayharsh  v.  and  an  engineer  on  the  same  train 

Hannibal,  etc.  R.  Co.,   103  Mo.  570,  are     fellow     servants,     though     the 

15  S.  W.  554;  Smith  v.  Oxford  Iron  former  is  bound  to  observe  the  sig- 

Co.,   42   N.   J.   Law,   467.      Company  nals  of  the  latter  to  apply  or  lessen 

liable   for   section   foreman's    failure  the  brakes    (Pittsburgh,  etc.  R.  Co. 

to    notify    conductor    of    snow    slide  v.  Lewis,  33  Ohio  St.  196;   compare 

(Fisher  v.    Oregon,   etc.    R.    Co.,   22  Pittsburgh,   etc.   R.    Co.   v.   Ranney, 

Ore.  533,  30  Pac.  425).  37  Ohio  St.  665). 

™'  This    point    was    first    decided 
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makes  no  difference.""  No  distinction  is  made  between 
the  different  kinds  of  negligence,  of  which  such  superior 
servant  may  be  guilty.  He  stands  in  the  place  of  the 
master,  ahke  when  doing  the  work  of  a  servant,  or  when 
doing  that  of  a  master.'""  The  Ohio  rule  was  at  one  time 
adopted  in  the  courts  of  several  States;  but  they  have 
nearly  all  modified  their  position,  until  only  Virginia,, 
Nebraska  and  Utah  seem  to  be  left  in  line  with  Ohio ; '" 
and  the  decisions  even  there  might  be  sustained  upon  a 
somewhat  different  theory.  Nevertheless,  the  Ohio 
judges  are  entitled  to  the  honor  of  having  been  the  first 
to  strike  out  on  the  right  path;  although  they  made  some 
mistakes  in  details,  and  failed  to  state  their  ideas  with 
accuracy.  In  Kentucky,  a  master  is  not  liable  to  a  ser- 
vant for  the  negligence  of  a  fellow  servant  in  the  same  or 
an  inferior  rank,  no  matter  how  gross  it  may  be ;  '^^  nor 
for  anything  less  than  gross  negligence  on  the  part  of  any 
servant  whatever ; '"  but  he  is  liable  for  the  gross  negli- 

™' Pittsburgh,  etc.  R.  Co.  v.  Devin-  95  Ky.  188,  24  S.  W.  119  [workmen 

ney,  17  Ohio  St.  198.  driving  piles];    Casey  v.   Louisville, 

'""Berea    Stone    Co.   v.   Kraft,    31  etc.    E.    Co.,    84    Ky.    79    [common 

Ohio  St.  287.  laborers].     "This  court  is  fully  com- 

™  Virginia:    Moon    v.    Richmond,  mitted   to   the   doctrine    of   what   is 

etc.  R.  Co.,  78  Va.  745  [conductor  of  known    as   the    '  association   theory,' 

gravel  train  and  laborer]  ;  fully  sus-  or,  in  other  words,  that  the  master 

tained   in    Ayers   v.    Richmond,   etc.  will   not   be   excused    for   negligence 

R.    Co.,    84   Va.    679,   5    S.   E.    582;  resulting   in   injury   to   one   servant 

Richmond,   etc   R.    Co.   v.   Williams,  which  is  inflicted  by  a  fellow  servant 

86  Va.   165,  9  S.  E.  990.     All  these  unless  the   servants  are   so  engaged 

were  really  acts  of  superintendence,  and  situated  as  that  each  by  careful- 

Nehraska:     Chicago,   etc.    R.    Co.   v.  ness  and   attention   in  the   perform- 

Lundetrom,   16   Neb;   254,   20  N.   W.  ance  of  his  duties  may  protect  him- 

198 ;     Burlington,     etc.     R.     Co.     v.  self  from  injury  caused  by  the  negli- 

Crockett,    19    Neb.    138,    26    N.    W.  gence  of  the  person  with  whom   he 

921.     The    court    has    recently    ad-  is    working"     (Louisville,    etc.    Ry. 

hered   to   this   doctrine,   refusing   to  Co.  v.  Hibbitt,  129  S.  W.  319  (1910)  ; 

follow    the    Peterson    case,    162    U.  Louisville,  etc.  Ry.  Co.  v.  Brown,  127 

S.     346;     Union     Pac.     R.     Co.     v.  Ky.  732,  106  S.  W.  795,  13  L.  R.  A. 

Doyle,   50   Neb.   555,    70   N.   W.   43.  (N.  S.)   1135   (190-8). 
Utah    adopts    the     full     Ohio    rule        ™When  an  employee  of  a  railroad 

(Armstrong  v.  Oregon,  etc.  R.  Co.,  8  company    is    injured    by    the    negli- 

Utah,  420,  32  Pac.  693).  gence    of    another    employee     in     a 

"^Volz  V.  Chesapeake,  etc.  R.  Co.,  higher  grade  of  the  same  service,  in' 
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gence  of  a  superior  servant  of  any  kind,  vrhetlier  in  con- 
trol or  not/^^  In  an  action  for  causing  death,  under  the 
statute,  willful  neghgence  must  be  proved/^*  The  rule 
adopted  in  Texas  is  peculiar,  but  is  at  least  intelligible 
and  easily  applied.  Any  servant  in  Texas,  high  or  low, 
is  a  vice-principal  as  to  other  servants  whose  work  he 
superintends,  and  whom  he  has  power  to  hire  and  dis- 
charge."^ All  these  powers  must  co-exist  in  the  same  per- 
son ;  or  he  is  not  a  vice-principal."'  Such  a  vice-principal 
is  not  a  "  fellow  servant  "  with  the  others;  and  for  his 

order  to  recover  he  must  show  that  s,   c,   81   Tex.   685,   17   S.   W.   511; 

such    negligence    was    gross ;    and    a  s.  p..  Ft.  Worth,  etc.  R.  Co.  v.  Peters, 

verdict  in  his  favor,  stating  that  the  87  Tex.  222,  27  S.  W.  257 ;  Missouri 

negligence  was   "  ordinary,"  will  be  Pac.  R.  Co.  v.  Williams,  75  Tex.  4, 

set  aside    (Louisville,  etc.  R.  Co.,  v.  12  S.  W.  835  [foreman  in  repair  de- 

Brantley,  96  Ky.  297,  29  S.  W.  477  partment] ;  Galveston,  etc.  R.  Co.  v. 

[engineer    and    porter    "not    fellow  Smith,   76   Tex.   611,    13   S.   W.   562 

servants"]).     A  railroad  porter  who  [railroad    superintendent].      "It    is 

is    engaged    with    the    engineer     in  settled  by  the  decisions  of  this  court 

making  up   a  train  can  recover   for  *     *     *     that  the  common  master  is 

injury  received  through  the  fault  of  not  responsible  for  the  negligent  acts 

such  engineer  only  on  proof  of  gross  of  the  foreman,  or  boss,  unless  the 

negligence    (Cincinnati,   etc.    R.    Co.  latter    has    been    trusted    with    the 

V.   Palmer   [Ky.],  33   S.  W.   199).  power    to    employ    and    discharge" 

'"Louisville,  etc.  R.  Co.  v.  Collins,  (Young  v.  Hahn,  96  Tex.  99,  70.S.  W. 

2  Duvall,  114;  Louisville,  etc.  R.  Co.  950   (1908). 

V.   Cavens,  9   Bush,   559    [train  dis-  ™  Thus  a  brakeman  and  the  oon- 

patcher,    through    whose    negligence  ductor  on  the  same  train  are  fellow 

an   engineer   was   killed] ;    Greer   v.  servants,  in  the  absence  of  authority 

Louisville,  etc.  R.   Co.,  94  Ky.   169,  by  the  conductor  to  employ  and  dis- 

21   S.  W.  649   [engineer  superior  of  charge  brakemen  (Campbell  v.  Cook, 

brakeman].    The  "gross  negligence"  86  Tex.  630,  26  S.  W.  486)  ;  and  so 

theory  of  the  Kentucky  courts  is  lim-  as  to  conductor  and  laborer  ( Corona 

ited  to  the  gross  negligence  of  a  su-  v.  Galveston,  etc.  R.  Co.   [Tex.],  17 

perior    servant    (Milton's   Admx.   v.  S.  W.  384)  ;  and  a  locomotive  engi- 

Frankfort,  etc.  Tr.  Co.,  129  S.  W.  322  neer  and  fireman    ( Gulf,  etc.  R.  Co. 

(IMO).  V.  Blohn,.73  Tex.  637,  11  S.  W.  867). 

'"  Chesapeake,  etc.  R.  Co.  v.  Mo-  To  justify  a  finding  for  plaintiff,  the 
Michael  [Ky.],  15  S.  W.  878  [not  evidence  must  show  that  the  tempo- 
proved]  ;  Newport  News,  etc.  R.  Co.  rary  foreman  had  full  control  of  the 
V.  Dentzel,  91  Ky.  42,  14  S.  W.  958  work,  with  power  to  employ  and 
[proved].  discharge  the  men  (St.  Louis,  etc.  R. 

™Nix  V.  Texas,  etc.  R.  Co.,  82  Tex.  Co.  v.  Lemon,  83  Tex.  143,  18  S.  W. 

473,  18  S.  W.  571;  Gulf,  etc.  R.  Co.  331).     But  all  these  limitations,  so 

V.  Wells  [Tex.],  16  S.  W.  1025;  see  far   as  they   relate  to   railroad  ser- 
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negligence,  whether  in  management  or  in  any  other  re- 
spect, the  master  is  responsible/" 

§  234.  Servants  must  be  in  same  common  employment. 
—  In  order  to  constitute  an  exception  to  the  general  rule 
of  the  master 's  liability  for  the  negligence  of  his  servant, 
it  is  necessary  that  the  person  suffering  the  injury  should 
be  not  only  a  fellow  servant,  but  also  in  the  same  common 
employment  with  the  servant  whose  negligence  has  caused 
the  injury.''^*  And  the  injury  must  have  occurred  while 
both  servants  were  actually  serving  in  this  employ- 
ment. The  opinions  of  the  courts  have  generally  failed 
to  distinguish  between  the  questions  of  what  constitutes  a 
fellow  servant  and  what  constitutes  a  common  employ- 
ment; and  in  many  cases  it  has  been  held  that  two  ser- 


vants, have  been  substantially  abol- 
ished by  the  statutes  of  March  10, 
1891,  and  May  4,  1893. 

'"  In  Texas  there  is  no  distinction, 
as  regards  the  master's  liability  for 
the  vice-principal's  negligence,  be- 
tween the  latter's  acts  in  performing 
the  non-assignable  duties  entrusted 
to  him  specially  and  those  ordinary 
acts  which  he  and  the  servants  under 
him  are  in  the  habit  of  indiscrimi- 
nately performing  (Sweeney  v.  Gulf, 
etc.  E.  Co.,  84  Tex.  433,  19  S.  W. 
555  [foreman  throwing  switch] ; 
Texas,  etc.  E.  Co.  v.  Heed,  88  Tex. 
439,  31  S.  W.  1058  [assisting  in  the 
making  up  of  trains] ) . 

'"Warburton  v.  Great  Western  R. 
Co.,  L.  R.  2  Exch.  30;  Abraham  v. 
Reynolds,  5  Hurlst.  &  N.  143;  Gil- 
lenwater  v.  Madison,  etc.  R.  Co.,  5 
Ind.  339;  Ohio,  etc.  R.  Co.  v.  Ham- 
mersley,  28  Ind.  371 ;  Toledo,  etc.  R. 
Co.  V.  Moore,  77  111.  217;  McAn- 
drews  v.  Burns,  39  N.  J.  Law,  117; 
Rogers,  etc.  Works  v.  Hand,  50  Id. 
464,  14  Atl.  766;  Baird  v.  Pettit,  70 
Pa.  St.  477.    In  Mullan  v.  Phila.,  etc. 


S.  S.  Co.,  78  Pa.  St.  25,  it  was  held 
to  be  a  question  for  the  jury  whether 
a  stevedore,  emploj'ed  by  a  ship  owner 
to  unload  a  vessel,  was  a  fellow  ser- 
vant, in  a  common  employment, 
with  the  mate,  whose  negligence  in 
splicing  a  rope  occasioned  an  injury 
to  the  former.  If  the  stevedore  was 
a  "  contractor,"  it  is  clear  that  the 
two  men  would  not  be  fellow  ser- 
vants (see  Hass  v.  Philadelphia,  etc. 
S.  S.  Co.,  88  Pa.  St.  269  [question 
for  jury] ) . 

"'As  to  the  injured  servant,  all 
the  cases  agree.  But  it  is  equally 
clear  as  to  the  servant  in  fault. 
Both  must  have  actually  co-operated 
in  one  employment.  The  cases  upon 
the  first  question  are  reviewed  in 
State  V.  Western  Maryland  R.  Co., 
63  Md.  433,  where  Stone,  J.,  points 
out  that  they  all  agree  in  this,  "  that 
if  the  plaintiff  is  not,  at  the  time  of 
the  accident,  engaged  in  the  actual 
service  of  the  company,  or  some  way 
connected  iinth  such  service,  the  com- 
pany is  liable  for  the  negligence  of 
its  employees." 
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vants  of  the  same  master  were  not  fellow  servants,  when 
all  that  was  really  meant  by  the  court  was  that  they 
were  not  in  the  same  common  employment.  We  shall 
endeavor  to  classify  the  cases  according  to  their  real 
meaning,  but  may  not  be  always  able  to  succeed.  So  far 
as  we  can  see,  the  only  tests  as  to  fellow  service  are  the 
common  service  of  one  master  by  both  servants  and  the 
absence  of  any  such  difference  of  grade  between  them  as 
would  put  one  in  the  position  of  a  master  over  the  other. 
All  questions  as  to  the  engagement  of  servants  of  the 
same  master  in  such  spheres  of  labor  as  to  bring  the 
common  master  within  the  rule  of  exemption,  or  to  ex- 
clude him  therefrom,  belong  to  the  realm  of  common  em- 
]jloyment.  Thus,  sailors  employed  upon  different  vessels 
by  the  same  owner  may  be  fellow  servants ;  but  they  are 
not  in  the  same  common  employment. 

§  235.  Common  employment;  general  rule.  —  Under 
the  rule  first  established  in  England  and  Massachusetts,'^^" 
but  which,  upon  this  point,  is  accepted  by  the  U.  S.  Su- 
preme Court,'^^  as  well  as  the  courts  in  all  New  England, 

""  Bartonshill  Coal  Co.  v.  Reid,  3  negligence    of    one    of    his    servants 

Macq.   H.   L.   266;    Bartonshill   Coal  which  has  resulted  in  an  injury  to  a 

Co.  V.  McGuire,  Id.  300;   Charles  v.  fellow    servant     (Northern    Pae.    E. 

Taylor,  3  C.  P.  Div.  492.    "  V^hen  the  Co.  v.   Peterson,   162  U.   S.   346,   16 

object  to  be  accomplished  is  one  and  Sup.  Ct.  843).    In  Northern  Pae.  E. 

the   same,   when   the   employers   are  Co.    v.    Hambly,     154    U.     S.     349, 

the    same,   and   the    several   persons  Brown,  J.,  sums  up  the  cases  very 

employed  derive  their  authority  and  fairly,   thus :      "  It  may   be   said  in 

their    compensation    from    the    same  general    that,    as    between    laborers 

source,   it  would  be  extremely  diffi-  employed  upon  a  railroad  track  and 

cult  to  distinguish  what  constitutes  the  conductor  or  other  employees  of 

one  department,  and  what  a  distinct  a  moving  train,  the  courts  of  Massa- 

department    of    duty "     ( Farwell    v.  chusetts,   Ehode   Island,   New  York, 

Boston  &  Worcester  E.  Co.,  4  Mete.  Indiana,     Iowa,     Michigan,     North 

49).  Carolina,   Minnesota,   Maine,   Texas, 

™  The   general  rule   is  that  those  California,  Maryland,  Pennsylvania, 

entering   the    service    of    a    common  Arkansas    and    Wisconsin    hold    the 

master   become   thereby   engaged   in  relation  of  fellow  servants  to  exist 

a    common    service,    and    are    fellow  ( Farwell  v.  Boston,  etc.  E.,  4  Mete, 

servants;  and,  prima  facie,  the  com-  49;  Clifford  v.  Old  Colony  E.  Co.,  141 

nion  master  is  not  liable  for  the  Mass.  564,  6  N.  E.  751;  Brodeur  v. 
[Law  or  Neg.     Vol.  I  —  44] 
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New  York,  New  Jersey,  Pennsylvania,  Maryland,  Vir- 
ginia, North  Carolina,  South  Carolina,  Mississippi,  Texas, 
Arkansas,  Ohio,  Indiana,  Michigan,  Wisconsin,  Iowa, 
Minnesota,  the  two  Dakotas,  Idaho,  California  and  other 
States,  it  is  not  necessary,  in  order  to  estabhsh  a  "  com- 
mon employment,"  that  the  two  servants  should  be  en- 

Valley  Falls  Co.,  17  Atl.  54,  16  R.  I.  never  was  really  adopted  (see  Con- 
448;  Harvey  v.  N.  Y.  Central  R.,  88  solidated  Coal  Co.  v.  Clay,  51  Ohio 
N.  Y.  481;  Gormley  v.  Ohio,  etc.  E.,  St.  542,  38  N.  E.  610;  Whaalan  v. 
72  Ind.  31;  Collins  v.  St.  Paul,  etc.  Mad  River  R.  Co.,  8  Ohio  St.  249)  ; 
R.  Co.,  30' Minn.  31;  Pennsylvania  R.  and  Virginia,  where  it  has  since 
R.  V.  Wachter,  60  Md.  395 ;  Houston,  been  expressly  repudiated  ( Norfolk, 
etc.  E.  Co.  V.  Rider,  62  Tex.  267;  St.  etc.  R.  Co.  v.  Nuckols,  91  Va.  193,  21 
Louis,  etc.  R.  Co.  v.  Shackelford,  42  S.  E.  342 ;  overruling  earlier  cases ) ; 
Ark.  417;  Blake  v.  Maine  Central  R.,  while  the  apparent  conflict  in  Ten- 
70  Me.  60;  Ryan  v.  Cumberland  nessee  is  settled  by  holding  that  the 
Valley  R.,  23  Pa.  St.  38,4;  Sullivan  "Illinois  rule"  applies  to  railroad 
V.  Miss.  &  Mo.  R.,  11  la.  421;  companies  and  to  no  other  employ- 
Fowler  V.  Chicago  &  N.  W.  R.  Co.,  ers  (Nashville,  etc.  E.  Co.  v.  Carroll, 
61  Wis.  159>;  Kirk  v.  Atlantic,  etc.  62  Tenn.  [6  Heisk.]  347,  as  limited 
E.  Co.,  94  N.  C.  625;  Quincy  Mining  in  Coal  Creek  Min.  Co.  v.  Davis,  90 
Co.  V.  Kitts,  42  Mich.  34;  Keystone  Tenn.  711,  18  S.  W.  387),  which  is 
Bridge  Co.  v.  Newberry,  96  Pa.  St.  also  the  case  in  Georgia  (Ellington 
246)  ;  while  in  Illinois,  Missouri,  v.  Beaver  Dam  Co.,  93  Ga.  53,  19 
Virginia,  Ohio  and  Kentucky  the  S.  E.  21).  The  general  rule  also  pre- 
rule  is  apparently  the  other  way  vails  in  New  Jersey  (Smith  v.  Ox- 
( Chicago,  etc.  E.  v.  Moranda,  93  111.  ford  Iron  Co.,  42  N.  J.  Law,  467)  ; 
302;  Sullivan  v.  Mo.  Pac.  R.  Co.,  97  Idaho  (Snyder  v.  Viola  Mining  Co., 
Mo.  113,  10  S.  W.  852;  Richmond,  2  Ida.  771,  26  Pac.  127);  and  at 
etc.  R.  Co.  V.  Norment,  84  Va.  167,  common  law  in  Mississippi  (McMas- 
4  S.  E.  211;  Dick  v.  Railroad  Co.,  38  ter  v.  111.  Central  R.  Co.,  65  Miss. 
Ohio  St.  389;  Louisville,  etc.  R.  v.  264,  4  So.  59)  ;  but  changed  there  in 
Caven,  9  Bush,  559;  Madden  v.  part  by  statute.  Kenneflck-Ham- 
Chesapeake,  etc.  R.  Co.,  28  W.  Va.  mond  v.  Rohr,  77  Ark.  290,  91  S.  W. 
610i).  The  cases  in  Tennessee  seem  179  (1905);  McQueeney  v.  Norcross, 
to  be  divided  (East  Tenn.,  etc.  R.  Co.  75  Conn.  381,  53  Atl.  780'  (1903); 
V.  Rush,  15  Lea,  145;  Louisville,  etc.  Colley  v.  Southern  Cotton  Oil  Co., 
R.  Co.  V.  Robertson,  9  Heisk.  276;  120  Ga.  258,  47  S.  E.  932  (1904); 
Haley  v.  Mobile,  etc.  R.  Co.,  7  Bax-  Enright  v.  Oliver,  69  N.  J.  Law,  357, 
ter,  239;  Nashville,  etc.  R.  Co.  v.  55  Atl,  277,  101  Am.  St.  Rep.  710 
Jones,  9  Heisk.  27;  East  Tenn.,  etc.  (1903)  ;  Zilver  v.  Robert  Graves  Co., 
E.  Co.  V.  Gurley,  12  Lea,  46)."  The  106  App.  Div.  582,  94  N.  Y.  Supp. 
list  of  States  thus  given  by  Judge  714  (1905)  ;  Buck  v.  N.  J.  Zinc  Co., 
Brown  must  be  modified  by  excluding  204  Pa.  132,  53  Atl.  740,  60  L.  R.  A. 
from  those  supposed  to  have  adopted  453  (1902)  ;  Consumer's  Cotton  Oil 
the  Illinois  doctrine,  Ohio,  where  it  Co.  v.  Jonte,   36   Tex.   App.    18,   80 
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gaged  in  the  same  kind  of  work,  or  even  in  the  same  de- 
partment.  It  is  held  to  be  enough  if  they  are  both  en- 
gaged in  serving  one  master  in  one  general  business, 
aiming  at  one  general  result,  with  such  notice  of  risk  as 
is  stated  in  the  next  section. 

§  236.  Who  are  in  common  employment.  —  Under  the 
generally  prevailing  rule,  fellow  servants  are  engaged  in 
a  common  employment  when  each  of  them  is  occupied  in 
service  of  such  a  kind  that  all  the  others,  in  the  exerice  of 
ordinary  sagacity,  ought  to  be  able  to  foresee,  when  ac- 
cepting their  employment,  that  his  negligence  would 
probably  expose  them  to  the  risk  of  injury.'^^    That  this 

S.  W.  847  (1904)  ;  Fanquet  v.  New  App.  Div.  545,  126  N.  Y.  Supp.  289 
York,  etc.  Ey.  Co.,  53  Misc.  121,  (1910);  Sloppy  v.  Pennsylvania  Ry. 
aff'd,  123  App.  Dlv.  804,  108  N.  Y.  Co.,  228  Pa.  638,  77  Atl.  1010/ 
Supp.  525  (1907);  Wilson  v.  Vir-  (1910);  Prootor,  etc.  Co.  v.  Wil- 
ginia,  etc.  Co.,  78  S.  C.  381,  58  S.  E.  liams,  183  Fed.  695,  106  C.  C.  A.  45 
1019  (1907);  Southern  Ey.  Co.  v.  (N.  Y.)  (1910);  Mills  v.  Bartow- 
Smith,  59  S.  E.  (Va.)  372  (1907);  Lbr.  Co.,  70  S.  E.  (Ga.)  983  (1911). 
Miller  v.  Centralia  Pulp,  etc.  Co.,  '^McAndrews  v.  Burns,  39  N.  J. 
113  N.  W.  (Wis.)  954,  13  L.  E.  A.  Law,  117;  Baird  v.  Pettit,  70  Pa.  St. 
(N.  S.)  742  (1907);  Laragy  v.  E.  477;  Norfolk,  etc.  E.  Co.  v.  Nuckols, 
Jersey  Pipe  Line  Co.,  72  AtL  (N.J.)  91  Va.  193,  21  S.  E.  342.  See  Louis- 
57  ( 1909 )  ;  Amer.  Bridge  Co.  v.  ville,  etc.  E.  Co.  v.  Eobinson,  4 
Valente,  73  Atl.  (Del.)  4O0  (1909)  ;  Bush,  507  [brakeman  and  conductor 
Shank  v.  Edison,  etc.  Co.,  225  Pa.  on  different  trains] ;  Baltimore  Ele- 
393,  74  Atl.  210  (1909)  ;  Steams,  vator  Co.  v.  Neal,  65  Md.  438,  5  Atl. 
etc.  Co.  V.  Fowler,  58  Fla.  362,  50  338;  Barstow  v.  Old  Colony  E.  Co., 
So.  680  (1909);  Streicher  v.  Daven-  143  Mass.  535,  10  N.  E.  255.  In 
port  Brick,  etc.  Co.,  124  N.  W.  (la.)  Bartonshill  Coal  Co.  v.  McGuire,  3 
327  (1910);  Halivas  V.  Amer.  Gran-  Macq.  H.  L.  30O.  Lord  Chelmsford 
ite  Co.,  141  Wis.  147,  123  N.  W.  789  said:  "There  may  be  some  nicety 
(1909);  Atlantic,  etc.  Ey.  Co.  v.  and  difficulty,  in  peculiar  cases,  in 
Farmer,  176  Fed.  692,  100  C.  C.  A.  deciding  whether  a  common  employ- 
244  (S.  C.)  (1909);  ConsoL  Stone  ment  exists;  but  in  general,  by  keep- 
Co.  V.  Ellis,  91  N.  E.  (Ind.  App.)  ing  in  view  what  the  servant  must 
1095  (1910)  ;  ]Miller  v.  Amer.  Sugar,  have  known  or  expected  to  have 
etc.  Co.,  138  App.  Div.  512,  123  N.  Y.  been  involved  in  the  service  which 
Supp.  301  (1910);  Ongaro  V.  Twohy,  he  undertook,  a  satisfactory  oonelu- 
57  Wash.  668,  107  Pac.  834  (1911);  sion  may  be  arrived  at."  The  ser- 
Stewart  v.  Hinckle  Iron  Co.,  141  vant  of  a  glue  factory,  loading  the 
App.  Div.  224,  125  N.  Y.  Supp.  1073  glue  in  sacks  in  a  wagon,  and  the 
(1910)  ;  Erjansehek  v.  Kramer,  141  driver  are  in  a  common  employment 
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is  the  proper  test  is  evident,  if  it  is  true,  as  stated  in  the 
English  cases  and  those  following  them,  that  the  reason 
for  the  exemption  of  masters  from  liability  to  their  ser- 
vants is  that  the  servant  takes  the  risk  into  account  in 
fixing  his  wages.  He  cannot  take  into  account  a  risk 
which  he  has  no  reason  to  anticipate ;  and  he  should  take 
into  account  those  risks  which  the  average  experience  of 
his  fellows  has  led  them  as  a  class  to  anticipate. 


(McCaffrey  v.  Tamm  Bros.  Glue  Co., 
123  S.  W.  (Mo.  App.)  944  (190.9); 
and  a  housekeeper  and  her  14- 
year-old  son  of  her  employer  do- 
ing general  housework  (Waxham  v. 
Fink,  supra)  ;  and  an  engineer  in 
charge  of  a  derrick  and  a  stone 
mason  (John  Diebold  &  Sons  v.  Woll- 
horn,  122  S.  W.  (Ky.)  212  (1909); 
and  a  motorman  and  eonduotor  on 
different  oars  of  the  same  line  (Birm- 
ingham, etc.  Co.  V.  Mosely,  51  So. 
(Ala.)  424  (1910);  and  the  boss  of 
a  gang  engaged  with  others  in 
handling  rails  loaded  into  a  car 
(Whitfield  V.  Louisville,  etc.  Co.,  7 
Ga.  App.  268,  66  S.  E.  973  (1910.)  ; 
and  the  engineer  and  hostler  of  an 
engine  when  it  is  being  run  on  the 
ash  pit  with  one  attending  to  the 
ashpit  (Konoski  v.  Delaware,  etc. 
Ry.  Co.,  77  N.  J.  Law,  645,  74  Atl. 
516  (1909);  and  the  station  agent 
and  the  brakeman  on  a  train  switch- 
ing at  the  station  (Hallock  v.  N.  Y., 
etc.  Ry.  Co.,  197  N.  Y.  450i,  90  N.  E. 
1124  (1910)  ;  and  motormen  on  dif- 
ferent cars  of  the  same  company 
(Murtorg  v.  Joline,  119  N.  Y.  Supp. 
218  (1909);  and  ordinarily  the 
operator  of  a  lathe  in  a  machine 
shop  and  a  blacksmith  employed  to 
temper  steel  parts  of  it  (Hohi  v. 
Howett  Motor  Co.,  106  N.  Y.  Supp. 
881,  121  App.  Div.  866  (1907);  and 
a  draughtsman  and  the  operator  of 
the  elevator,  where  the  former  is  pro- 
vided by  the  common  employer  with 


a  room  in  the  building  (Fanquet  v. 
N.  Y.,  etc.  Ry.  Co.,  108  N.  Y.  Supp. 
525,  123  App.  Div.  804  (190«); 
and  a  shoveler  in  a  mill  and  those 
pushing  a  car,  though  in  different  de- 
partments and  under  different  fore- 
men (Wilson  V.  Virginia,  etc.  Corp., 
78  S.  C.  381,  58  S.  E.  1019  (1907)  ; 
and  the  electrician  of  a  pulp  mill 
and  one  hauling  pulp  from  one  room 
to  another  (Miller  v.  Centralia,  etc. 
Co.,  113  N.  W.  (Wis.)  954,  13  L. 
R.  A.  (N.  S.)  742  1907)  ;  and  an  em- 
ployer operating  a  machine  with 
incidental  authority  to  supervise  his 
assistants  (Bori  v.  Hess,  107  N.  Y. 
Supp.  100,1,  123  App.  Div.  389 
(1908)  ;  and  a  section  foreman  and 
a  locomotive  engineer  (Chicago,  etc. 
Ry.  Co.  V.  Barker,  169  Ind.  670,  83 
N.  E.  369  (190S);  and  a  conductor 
and  engineer  on  different  trains 
(Wabash  Ry.  Co.  v.  Hassett,  83 
N.  E.  (Ind.)  705  (1908);  and  a 
checkman  on  an  interurban  electric 
road  and  the  train  master  (Indiana, 
etc.  Tr.  Co.  v.  Pring,  83  N.  E.  (Ind. 
App.)  733  (1908);  and  in  the 
courts  of  the  United  States  a  sec- 
tion foreman  while  operating  his 
hand  ear  with  the  section  men 
(Chandler  v.  St.  Louis,  etc.  Ry.  Co., 
127  Mo.  App.  34,  106  S.  W.  553 
(1907);  and  a  locomotive  engineer 
and  an  employee  in  charge  of  switch 
and  semaphore  signals  (Pearsall  v. 
N.  Y.  Cent.  Ry.  Co.,  189  N.  Y.  474, 
82  N.  E.  752    ( 1907 ) ;   a  locomotive 
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§  237.  Who  are  not  in  common  employment.  —  On  the 

other  hand,  the  mere  fact  that  two  servants  of  the  same 
man  are  both  engaged  in  adding  to  his  wealth  or  minister- 
ing to  his  tastes  or  comforts,  does  not  necessarily  bring 
them  within  the  definition  of  a  common  employment. 
Thus,  where  a  merchant  carries  on  a  regular  trade  in  his 
store,  and  at  the  same  time  owns  a  ship,  the  clerks  in  his 
store  and  the  sailors  in  his  ship  are  clearly  not  in  a  com- 
mon employment.  Indeed,  if  he  owns  two  ships,  a  sailor 
in  one  is  not  in  a  common  employment  with  a  sailor  in 
the  other."^  Workmen  in  a  quarry  owned  by  a  railroad 
company  are  not  in  common  employment  with  the  rail- 
road hands.'^*  Still  less  are  domestic  servants,  engaged 
in  providing  for  the  wants  of  their  employer  at  home,  in 
a  common  employment  with  his  clerks,  operatives  or 
other  servants  in  his  business.  So  a  draftsman  is  not 
in  the  same  common  employment  with  a  man  excavating 
a  cellar  below  the  same  ofifice.''^^ 


engineer  and  a  locomotive  cleaner 
(Sage  V.  Baltimore,  etc.  Ry.  Co.,  219 
Pa.   129,   67   Atl.  985    (1907). 

™  The  Petrel  ( 1893 ) ,  Prob.  &  Adm. 
320;  Connolly  v.  Davidson,  15  Minn. 
519. 

'"Dixon  V.  Chicago,  etc.  R.  Co., 
109  Mo.  413,  19  S.  W.  412. 

"=  Baird  v.  Pettit,  70  Pa.  St.  477 ; 
Texas,  etc.  P.  Co.  v.  Kirk,  62  Tex. 
227  [track  repairer  and  stock  and 
fuel  agent].  The  conductor  and  flag- 
man and  brakeman  on  the  same  train 
are  not  in  a  common  employment 
(Atlantic,  etc.  Ry.  Co.  v.  Beazley,  54 
Fla.  311,  45  So.  761  (1908);  nor 
those  loading  tenders  with  the  brake- 
man  (Louisville,  etc.  Ry.  Co.  v. 
Clark,  32  Ky.  L.  Rep.  736,  106 
S.  W.  1184  (1908)  ;  nor  one  in  the 
track  department  with  those  man- 
aging trains  in  the  operating  depart- 
ment (Illinois  Cent.  Ry.  Co.  v. 
Tandy,  32  Ky.  L.  Rep.  962,  107 
S.    W.    715     (1908);    nor    a    section 


foreman  and  employees  of  the  round- 
house (101  Tex.  259,  106  S.  W.  465, 
109  S.  W.  112  (1908)  ;  nor  a  switch- 
man under  the  orders  of  a  conductor 
(Yeates  v.  Illinois  Cent.  Ry.  Co., 
145  111.  App.  11,  aff'd,  89  N.  E.  338 

(1909)  ;  nor  necessarily  a  conductor 
on  a  cable  ear  and  the  motorman  on 
an  electric  car  of  the  same  master 

(Bennett  v.  Chicago  City  Ry.  Co., 
243  111.  420,  90  N.  E.  735  ( 1910')  ; 
nor    a   trackman    and    a    brakeman 

(Hale  V.  Crovpn,  etc.  Paper  Co.,  56 
Wash.  236,  106  Pac.  480  (1910i); 
nor  motormen  of  different  cars  of  the 
same  company  (Louisville  Ry.  Co.  v. 
Haynes,     128     S.     W.     (Ky.)      L065 

(1910)  ;  Same  v.  Hibbitt,  129  S.  W. 
(Ky.)  '319  (1910)  ;  nor  one  in  charge 
of  a  logging  train  and  a  brakeman 
(Williams  v.  W.  R.  Pickering  Lbr. 
Co.,  125  La.  1087,  52  So.  167  (1910)  ; 
nor  a.  car  inspector  and  the  crew  of 
fi  yard  engine  (127  N.  W.  (Minn.) 
433    (1910). 
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§  238.  Common  employment;  "association"  rule. — 

In  Illinois,  Missouri,  Kansas,  Kentucky,  Nebraska,  Utah 
and  perhaps  elsewhere,  what  may  be  called  the  ' '  associa- 
tion "  rule  is  established."*  Under  this  rule,  fellow  ser- 
vants are  not  in  the  "  same  common  employment,"  un- 
less they  are  so  engaged  that  their  duties  bring  them  into 
association  with  each  other,  either  generally ''"  or  at  the 
time  of  the  injury  in  question,'^^  to  such  a  degree  that  they 
can  exercise  some  influence  upon  each  other,  in  favor  of 
care  and  caution  for  their  mutual  safety. ''^^   In  some  cases 

™  Illinois:  Chicago,  etc.  R.  Co.  v.  St.  Louis,  etc.  E.  Co.  v.  Weaver,  35 

Moranda,  93  III.  302;    Chicago,  etc.  Kans.  412,  11  Pac.  40«  [section  fore- 

R.  Co.  V.  Snyder,  117  111.  376,  7  N.  E.  man   and  engineer   of  train,   not  in 

604.     It  is  proper  to  charge  that,  to  common  employment] )  ;  in  Kentucky 

constitute   fellow   servants,   the   ser-  (Kentucky,  etc.  R.  Co.  v.  Ackley,  87 

vants  should  be  actually  co-operating  Ky.   278,   8   S.   W.   691 ) .     Nebraska 

at  the  time  of  the  injury  in  the  par-  (Union  Pac.  R.  Co.  v.  ErioksoH,  41 

ticular    business    in    hand,    or    their  Neb.   1,  59  N.  W.  347;   Omaha,  etc. 

usual  duties  should  bring  them  into  R.  Co.  v.  Krayenbuhl,  48  Neb.  553, 

habitual      consociation     with      each'  67  N.  W.  447   [section  foreman  not 

other,    so   that   they   might   exercise  in   common   employment   with   train 

an  influence  upon  each  other  promo-  engineer] )  ;    and    Utah    ( Armstrong 

tive  of  proper  caution  for  their  per-  v.  Oregon,  etc.  R.  Co.,  8  Utah,  420, 

sonal  safety   (Chicago,  etc.  R.  Co.  v.  32   Pac.   693;    Webb  v.  Denver,  etc. 

O'Brien,  155  111.  630,  40  N.  E.  1023).  R.    Co.,    7    Utah,    363,    26    Pac.    981 

So  in  Missouri,  although  with  con-  [car  repairer  and  engineer]).     The 

siderable  dissent,  on  the  part  of  new  Illinois   rule   was   once   approved   in 

judges    (Dixon   v.    Chicago,    etc.    R.  Virginia    (Richmond,  etc.   R.   Co.  v. 

Co.,  109  Mo.  413,  19  S.  W.  412  [track  Norment,   84  Va.   167)  ;   but  is  now 

laborer  not  in  common  employment  expressly    repudiated    (Norfolk,   etc. 

with   trainmen] ;    Sohlereth   v.    Mis-  R.   Co.   v.   Nuckols,   94  Va.    193,   21 

souri   Pac.   R.   Co.,    115   Mo.   87,   21  S.  E.  342). 

S.  W.  1110  [same];  Sullivan  v.  Mo.  '^' This  is  declared  in  all  the  cases. 

Pacific  R.  Co.,  97  Mo.  113,  10  S.  W.  ™If  they  are  thus  co-operating,  at 

852   [same]  ;  but  compare  Parker  v.  the  time  of  the  injury,  it  makes  no 

Hannibal,  etc.  R.  Co.,  109  Mo.   362,  difference  that  their  usual  duties  are 

19  S.  W.  1119  [where  trainmen  were  in   separate   departments    (Casey   v. 

unloading   with   trackmen;    and   the  Louisville,  etc.   R.   Co.,   84  Ky.   79; 

court  divided  equally] ;    and  Relyea  Abend  v.   Terre  Haute,  etc.  R.   Co., 

V.  Kansas  City,  etc.  R.  Co.,  112  Mo.  Ill  111.  202). 

86,  19  S.  W.  1116;   again,  20  S.  W.  ™  North  Chicago  Mill  Co.  v.  John- 

480  [brakeman  on  one  train  in  com-  son,  114  111.  57,  29  N.  E.   186;   Chi- 

mon  employment  with  fireman  on  an-  cago,  etc.  R.  Co.  v.  O'Brien,  155  111. 

other]).      So   in   Kansas    (Atchison,  630,    40    N.    E.    1023.      Where    the 

etc.  R.  Co.  V.  McKee,  37  Kans.  592;  usual  duties  of  servants  of  a  com- 
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this  rule  is  stated  as  limiting  ' '  common  employment  ' '  to 
"  the  same  department;  " ''^^  but  the  definition  of  a  de- 
partment seems  to  be  as  above  stated.  This  rule  is 
adopted  in  Tennessee,  with  respect  to  railroad  companies, 
but  no  further.^^^ 

§  239.  Illustrations  of  common  employment.  —  Except 
in  the  States  specified  in  section  238,  the  rule  of  common 
employment  includes  all  employed  in  the  same  factory, 
mill,  shop,  warehouse  or  office,"^  a:ll  employed  in  operat- 

mon  master  bring  them  into  habit-  related    that    each    employee    must 

ual     association,     giving     them     the  know  he   is  exposed  to  the   risk   of 

opportunity    of    observing    and    the  being   injured   by   the   negligence   of 

power    of    influencing    one    another,  another,    they    are    fellow    servants, 

they  are  engaged  in  a  common  em-  and  each  assumes  the  risk  to  which 

ployment    (Illinois   Terminal   Co.   v.  he  is  thus  exposed ")  ;  Atchison,  etc. 

Chopin,  128  111.  App.  170,  aff'd,  227  Ry.   Co.   v.   Miller,  71   Kans.    13,   80 

111.  166,  81  N.  E.  15    (1907);   Gath-  Pac.    18,    1    L.    R.    A.    (N.    S.)    682 

man    v.    City    of    Chicago,    127    111.  ( 1905 )  ;    Louisville,  etc.   Ry.   Co.   v. 

App.    150    (1906);    Koerner   v.    St.  Brown,    32    Ky.    L.    Rep.    552,    106 

Louis  Car  Co.,  209  Mo.   141,  107  S.  S.  W.  795,  13  L.  R.  A.   (N.  S.)   1135 

W.   481    (1907);    Heimberger  v.   St.  (1908);     Westlake    v.    Murphy,    85 

Louis,  etc.  Ry.  Co.,  140  111.  App.  241  Neb.    45,    122    N.    W.    684    ( 19090  ; 

(1908);    Burkard   v.    A.    Lechen    &  Johnson  v.  Union  Pac.  Coal  Co.,  28 

Son's   Rope   Co.,    217   Mo.    466,    177  Utah,  46,  76  Pac.  10-89,  67  L.  R.  A. 

S.  W.  35   (1909)  ;  Aldrich  v.  Illinois,  506    (1904),    (declaring  the   law  in 

etc.  Ry.  Co.,  241  111.  402,  89  N.  E.  Wyoming).     See   Consol.   Stone   Co. 

702     (1900);    Lyons    v.    Joseph    T.  v.  Ellis,  91  N.  E.   (Ind.  App.)    1095 

Ryerson  &  Son,  242  111.  40fl,   90  N.  (1910). 

E.  288    (1909)  ;    Bennett  v.  Chicago  ™  St.  Louis,  etc.  R.  Co.  v.  Weaver, 

City  Ry.  Co.,  243  111.  420,  90  N.  E.  35  Kans.  412,  11  Pac.  408. 

735   (1910);  McMurray  v.  St.  Louis,  "'The    doctrine    that    where    em- 

etc.  Ry.  Co.,  225  Mo.  272,  125  S.  W.  ployees  are  in  different  departments 

751    ( 1910)  ;    Waxham   v.    Fink,   86  of    service    the    fellow-servant    rule 

Neb.    180.    125   N.    W.    145    (1910);  does  not  apply,  has  no  application  in 

Hale   V.   Crown,   etc.    Co.,   56   Wash,  this  State  except  as  to  railroad  com- 

236,   105  Pac.  480    (190S);   Gearn«r  panies     (Coal    Creek    Min.     Co.    v. 

V.  Amer.  Car  Co.,   147  111.  App.  76  Davis,  90  Tenn.  711,  18  S.  W.  387; 

( 190®)  ;    Donnelly  v.   Cuda'hy   Pack-  limiting    Nashville,    etc.    R.    Co.    v. 

ing  Co.,  68  Kans.  653,  75  Pac.  1017  Carroll,  6  Heisk.  347). 

(1904).    Rule,  ("  That  whenever  CO-  ™  Adams    v.    Iron    Cliffs    Co.,    78 

employees  under  the  control  of  one  Mich.   271,   44  N.   W.   270   [furnace 

n'a«ter  are  engaged  in  the  discharge  with    separate    departments]  ;     Say- 

of    duties    directed   to    one    common  ward  v.  Carlson,  1  Wash.  St.  2n,  23 

cn(',    such    duties    being    so    closely  Pac.  830  [sawyer  and  carpenter]. 
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ing  the  same  mine,  whether  above  or  below,"'  all  persons 
employed  upon  the  trains,  yards,  stations  and  depots  of 
the  same  railroad,'^*  and  certainly  all  co-operating  in  a 
single  piece  of  work  '^^  or  the  construction  of  a  single 
thing,  such  as  a  building,'''  no  matter  how  different  their 
special  lines  of  work  may  be.'"  Workmen  employed  by  a 
railroad  company,  and  carried  free  to  and  from  their 
work,  as  part  of  their  contract  for  service,  upon  trains  in 
the  management  of  which  they  do  not  in  the  least  degree 
participate,  are  in  a  common  employment  with  the  en- 
gineer and  other  servants  in  charge  of  the  train,"'  and 
with  switchmen  upon  the  track,""  and,  therefore,  cannot 


™Bartonshill  Coal  Co.  v.  Eeid,  3 
Maeq.  H.  L.  266;  Bartonshill  Coal 
Co.  V.  McGuire,  Id.  300;  Coal  Creek 
Min.  Co.  V.  Davis,  90'  Tenn.  711,  18 
S.  W.  387. 

"*  The  employees  of  an  extra 
freight  train  are  the  fellow  servants 
of  section  hands  going  to  their  work 
upon  a  hand  oar,  so  that  the  negli- 
gence of  the  former  in  failing  to 
give  proper  signals,  whereby  a  col- 
lision results,  does  not  render  the 
company  liable  for  injuries  to  one 
of  the  section  men  {Northern  Pac. 
R.  Co.  V.  Charless,  162  U.  S.  359, 
16  S.  Ct.  848).  Trackmen  and 
trainmen  of  a  railroad  company  are 
fellow  servants  (Schaible  v.  Lake 
Shore,  etc.  R.  Co.,  97  Mich.  318,  56 
N.  W.  565;  St.  Louis,  etc.  R.  Co.  v. 
Welch,  72  Tex.  298,  10  S.  W.  529). 
So  held,  under  a  code,  using  the 
words,  "  the  same  general  business  " 
(Northern  Pac.  R.  Co.  v.  Hambly, 
154  U.  S.  349,  14  S.  Ct.  9«3).  Em- 
ployees in  a  roundhouse  in  whose 
charge  plaintiff,  an  inexperienced 
workman,  was  placed,  and  who 
ordered  plaintiff  to  clean  an  engine, 
are  fellow  servants  of  plaintiff,  as 
is  also  the  engineer  in  charge  of 
such  engine  (Spencer  v.  Ohio,  etc. 
E.  Co.,  130  Ind.  181,  29  N.  E.  915). 


"=  Morgan  v.  Vale  of  Neath  R.  Co., 
5  Best  &  S.  570,  aff'd,  Id.  740, 
L.  R.  1  Q.  B.  149;  Butler  v.  To^vn- 
send,  126  N.  Y.  105,  26  N.  E.  10:17; 
Fitzgerald  v.  Boston,  etc.  R.  Co.,  156 
Mass.  293,  31  N.  E.  7  [stowing  hay] ; 
Bergquist  v.  Minneapolis,  42  Minn. 
471,  44  N.  W.  530;  see  Neal  v. 
Northern  Pac.  R.  Co.,  57  Minn.  365, 
59  N.  W.  312  [men  blasting  for  track 
and  men  laying  telegraph  line]. 
One  unloading  coal  from  a  car  is  in 
the  same  common  employment  with 
one  employed  by  the  same  master  to 
place  cars  in  a  position  for  unload- 
ing (Rehm  v.  Pennsylvania  R.  Co., 
164  Pa.  St.  91,  30  Atl.  356). 

™  Armour  v.  Hahn,  111  U.  S.  313, 
4  S.  Ct.  433. 

'"Butler  v.  Townsend,  126  N.  Y. 
105,  26  N.  E.  10.17. 

"»Boldt  V.  N.  Y.  Central  R.  Co., 
18  N.  Y.  432;  Ryan  v.  Cumberland 
Valley  R.  Co.,  23.  Pa.  St.  384; 
Gillshannon  v.  Stony  Brook  R.  Co., 
10  Cush.  228;  Seaver  v.  Boston  & 
Maine  R.  Co.,  14  Gray,  466; 
Whaalan  v.  Mad  River,  etc.  R.  Co., 
8  Ohio  St.  249 :  McQueen  v.  Central, 
etc.  R.  Co.,  30  Kans.  689;  Capper  v. 
Louisville,  etc.  R.  Co.,  103  Ind.  306. 

™  Oilman  v.  Eastern  R.  Co.,  10 
Allen,   233;    Tunney  v.   Midland   R. 
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hold  the  company  liable  for  the  negUgence  of  the  latter. 
But  if  servants  thus  traveling  were  not  carried  in  pur- 
suance of  their  contract  for  service,  even  though  they 
traveled  under  a  free  pass  which  would  not  have  been 
given  to  them  but  for  their  service,  they  are  not  in  service 
during  their  journey,  and,  therefore,  are  not  in  common 
employment  with  anybody/*"  And  in  Pennsylvania  it  is 
held  that  a  servant  who  accepts  reduced  wages  in  con- 
sideration of  being  allowed  to  travel  upon  the  road  to 
and  from  his  work,  is  not  in  service  while  thus  traveling.'*^ 

§  240.   [Omitted  as  superfluous.] 

§  241.   [Omitted  for  the  same  reason  as  section  233. J 

§  241a.  Effect  of  statutes  and  codes.  —  Mere  general 
language  in  statutes,  especially  in  codes,  declaring  per- 
sons or  corporations  to  be  liable  for  the  negligence  of 
themselves  or  of  their  servants,  in  such  broad  terms  as, 
if  there  were  no  rule  of  common  law  exempting  masters 
from  liability  to  their  servants,  would  undoubtedly  leave 
no  room  to  imply  such  an  exemption,  is  not  to  be  con- 
strued as  abolishing  the  exemption  of  the  common  law, 
but  is  to  be  taken  as  simply  affirming  the  general  liability 
of  such  persons  or  corporations,  subject  to  all  the  estab- 
lished exceptions  of  the  common  law.  Therefore,  a  stat- 
ute prescribing  certain  rules  and  declaring  that  a  cor- 
poration neglecting  to  comply  therewith  "  shall  be  liable 
to  any  person  injured  for  all  damages  sustained  by  reason 
of  such  neglect,"  does  not  alter  the  common-law  rule  so 

Co.,  L.  E.  1  C.  P.  291 ;  Vick  v.  N.  Y.  not,  while  being  transported,  a  fel- 

Central,  etc.  E.   Co.,   95  N.  Y.  267.  low  servant  of  the  conductor  (North- 

"°  State  V.  Western  Md.  E.  Co.,  63  em  Pac.  E.  Co.  v.  Beaton,  64  Fed. 

Md.  433.     A  foreman  of  a  railroad's  563,  12  C.  C.  A.  301). 
bridge   carpenters,  who  has,  by  the        ™  O'Donnell    v.    Allegheny   Valley 

order  of  his  superior    (the  superin-  E.  Co.,  59  Pa.   St.  239,  which  case, 

tendent   of   the   bridge   building   de-  however,    is    declared    to    be    "  not 

partment),   gone   on   a   train,   to  be  sound  law,"  in  Vick  v.  N.  Y.  Central,, 

transported  to  his  place  of  work,  is  etc.  E.  Co.,  95  N.  Y.  267. 
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as  to  make  a  corporation  liable  to  its  servants  for  the  con- 
sequences of  such  neglect  on  the  part  of  a  fellow  ser- 
vant."^ Nor,  on  the  other  hand,  will  general  language  in 
a  statute,  especially  a  code,  be  construed  so  as  to  restrict 
the  liability  of  masters  to  something  less  than  that  im- 
posed by  the  common-law,  where  the  intent  of  the  legisla- 
ture to  produce  that  result  does  not  plainly  appear.'*^ 
Nor  will  it  be  construed  as  abolishing  the  common-law 
rule  as  to  contributory  negligence/*^  The  only  attempt 
to  codify  the  whole  law  on  this  subject  is  to  be  found  in 
one  section  of  the  Civil  Codes  of  the  Dakotas  and  Cali- 
fornia.''*' 

§  241b.  Statutes  of  general  application.  —  The  lia- 
bility of  masters  to  their  servants  has  been  regulated  by 
statute  in  several  States.  The  first  example  of  careful 
general  legislation  was  given  in  Great  Britain  in  1880.^** 
This  statute  was  sound  and  liberal  in  principle,  but,  as 
usual  in  such  cases,  was  spoiled  by  the  House  of  Lords  in 
its  details.  The  principles  of  the  British  statute  were 
embodied  in  statutes  of  Alabama  in  1885  and  of  Massa- 
chusetts in  1887.  The  general  effect  of  these  statutes 
(apart  from  special  rules  affecting  railroad  companies) 
is  to  make  clear  the  liability  of  masters  for  the  negligence 

'"Randall    v.    Baltimsre,    etc.    R.  116  U.  S.  642;  construing  Civil  Code 

Co.,  109  U.  S.  478.     So,  also,  in  the  of  Dakota. 

case  of  a  statute  declaring  that  rail-  '"Lorimer  v.  St.  Paul  R.  Co.,  48 
road  companies  shall  be  liable  for  all  Minn.  391,  51  N.  W.  125. 
damages  happening  to  "any  per-  '"Civil  Code,  Dakota,  §  1130;  do. 
son,"  in  consequence  of  the  neglect  Cal.  §  1970.  (This  part  of  these 
of  their  agents  (Carle  v.  Bangor,  etc.  Codes  was  framed  by  the  vpriter, 
R.  Co.,  43  Me.  269';  Sullivan  v.  Mis-  nearly  forty  years  ago,  just  after 
sissippi,  etc.  R.  Co.,  11  Iowa,  421).  his  admission  to  the  bar,  when  he 
s.  P.,  Railroad  Co.  v.  Rush,  15  Lea  knew  no  better  than  to  quote  liter- 
(Tenn. ),  150.  But  where  the  sta-  ally  from  the  ponderous  obiter  dicta 
tute,  taken  as  a  whole,  was  evidently  of  learned  judges.  The  section  con- 
framed  for  the  purpose  of  affording  t.nins  at  leEist  two  errors  to  every 
increased  protection  to  servants,  the  line.  T.  G.  S.)  See  appendix, 
rule  is  otherwise  (Le  May  v.  Can.  '""Stat.  43  and  44  Vic.  c.  42.  See 
Pac.  R.   Co.,  18  Ontario,  314).  appendix. 

™  Northern  Pac.  R.  Co.  v.  Herbert, 
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of  any  servants  entrusted  with  powers  of  superintendence 
or  command  in  the  execution  of  such  powers.^*'  They 
also  define  more  clearly  the  master's  liability  for  defects 
in  ways,  works  and  machinery."*  These  statutes  do  not 
abolish  the  rule  as  to  the  effect  of  a  perfectly  voluntary 
assumption  of  risks  by  a  servant.'"     They  do  not  super- 

"'Who  are  superintendents  within  387,  41  N.  E.  662);  weaver  operat- 
the  statute ;  foreman  of  gang  ( Pren-  ing  a  loom  ( Rosebaek  v.  ^tna  Mills, 
dible  V.  Connecticut  River  Mfg.  Co.,  158  Mass.  379',  33  N.  E.  577).  Who 
160  Mass.  131,  35  N.  E.  675);  fore-  is  "in  charge  of  a  train"  (Devine 
man  of  five  men  (Mahoney  v.  N.  Y.  v.  Boston  &  A.  R.  Co.,  159'  Mass. 
&  New  England  R.  Co.,  160  Mass.  348),  34  N.  E.  539  [conductor] ; 
573,  36  N.  E.  588 )  ;  foreman  of  a  Davis  v.  N.  Y.,  New  Haven,  etc.  R. 
section  gang  doing  no  worii  (Davis  Co.,  159  Mass.  532,  34  N.  E.  1070 
V.  N.  Y.,  New  Haven,  etc.  R.  Co.,  [engineer] ) .  Who  is  not  in  charge 
159  Mass.  532,  34  N.  E.  107O)  ;  fore-  (Louisville,  etc.  R.  Co.  v.  Richard- 
man,  doing  a  slight  amount  of  work  son,  100'  Ala.  232,  14  So.  209 
(Crowley  v.  Cutting,  165  Mass.  436,  [hostler]). 

43  N.  E.  19'7)  ;  section  master  (Bab-  '"'What  are  such  defects  (Toomey 
cock  V.  Old  Colony  R.  Co.,  150  Mass.  v.  Donovan,  158  Mass.  232,  33  N.  E. 
467,  23  N.  E.  325 )  ;  overseer  ( Pat-  396 ;  Gustafsen  v.  Washburn,  etc. 
node  V.  Warren  Cotton  Mills,  157  Mfg.  Co.,  153  Mass.  468,  27  N.  E. 
Mass.  283,  32  N.  E.  161).  In  that  179;  Kansas  City,  etc.  R.  Co.  v. 
case  the  factory  owner  was  repre-  Webb,  97  Ala.  157,  11  So.  888  [de- 
sented  in  the  carding  room  by  a  card  fects  in  track].  What  are  not  "  de- 
grinder,  who  was  acting  as  second  fects  in  the  ways,  works,  or  ma- 
hand,  and  who  ordered  plaintiflT  to  chinery  connected  with  or  used  in 
leave  his  ordinary  work  and  assist  the  business  of  the  employer,"  within 
liim  in  his  work,  which  plaintiff  did.  the  meaning  of  St.  1887,  ch.  270, 
Held,  plaintiif  was  not  properly  em-  §  1,  cl.  1;  Lynch  v.  Allyn,  160  Mass. 
ployed  in  rendering  such  assistance.  248,  35  N.  E.  550  [earth  bank] ; 
What  is  negligence  in  superin-  Bums  v.  Washburn,  160'  Mass.  457, 
tendent  (McPhee  v.  Scully,  163  36  N.  E.  199  [temporary  staging]; 
Mass.  216,  39  N.  E.  1007;  Malcolm  Carroll  v.  Willcutt,  163  Mass.  221, 
v.  Fuller,  152  Mass.  160,  25  N.  E.  39  N.  E.  1016  [stone  on  a  scaffold] ; 
83.  Who  is  not  a  superintendent;  Shea  v.  Wellington,  163  Mass.  364, 
one  doing  the  same  work  and  receiv-  40  N.  E.  173  [exploder] ;  May  v. 
ing  the  same  pay  as  those  to  whom  Whittier  Maeh.  Co.,  154  Mass.  29,  27 
he  gives  directions  (Dowd  v.  Boston  N.  E.  768  [pile  of  wood  on  way]; 
&  A.  R.  Co.,  162  Mass.  185,  38  N.  E.  Fisk  v.  Fitchburg  R.  Co.,  158  Mass. 
440;  Adasken  v.  Gilbert,  165  Mass.  238,  33  N.  E.  510  [awning];  see 
443,  43  N.  E.  199);  or  who  is  at  O'Maley  v.  South  Boston  Gaslight 
work  "pretty  much  all  the  time"  Co.,  158  Mass.  135,  32  N.  E.  1119. 
with  the  others  (O'Brien  v.  Ride-  Company  not  liable  for  car  (Coffee 
out,  161  Mass.  170,  36  N.  E.  792;  v.  N.  Y.,  New  Haven,  etc.  R.  Co., 
and  see  O'Neil  v.  O'Leary,  164  Mass.  155   Mass.   21,   28    N.   E.    1128)    on 
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sede  the  common  law  upon  the  same  subject;  and  a  ser- 
vant may,  if  he  desires  to  do  so,  maintain  his  action  at 
common  law,  instead  of  relying  upon  the  statute.""  Tn 
1893  a  statute  was  enacted  in  Indiana  enlarging  the  lia- 
bihty  of  all  corporations  to  their  servants. 

§  241c.  Statutes  applying  to  railroad  companies. — 

Georgia  was  the  first  State  to  legislate  on  this  subject. 
In  1855  the  entire  exemption  of  railroad  companies  from 
liability  for  negligence  of  fellow  servants  was  abolished 
by  a  statute,^"  which  was  literally  copied  in  Florida  in 
1887,"^  substantially  enacted  in  Kansas  in  1874,"^  and 

track  not  owned  by  it,  though  tern-  from  the  negligence  of  a  co-employee 

porarily  used    (Trask  v.  Old  Colony  where    he    himself    was    free    from 

E.  Co.,  156  Mass.  298,  31  N.  E.  6).  fault   (Maloy  v.  Port  Royal,  etc.  R. 

'"  Cassady  v.  Boston  &  A.  R.  Co.,  Co.,  97  Ga.  296,  22  S.  E.  588 ) .  For 
164  Mass.  168,  41  N.  E.  129.  The  cases  of  non-liability,  see  McGovern 
statute  does  not  change  the  doctrine  v.  Columbus  Mfg.  Co.,  80  Ga.  227, 
of  volenti  non  fit  injuria  ( Birming-  5  S.  E.  492 ;  Georgia  Railroad  Co.  v. 
ham  R.  Co.  v.  Allen,  99'  Ala.  359,  13  Nelms,  83  Ga.  70,  9  S.  E.  1049  [ham- 
So.  8  [voluntary  use  for  year,  with-  mer  is  not  machinery], 
out  objection];  overruling  Mobile,  '"  Florida  Stat.  June  7,  1887  (Gen. 
etc.  E.  Co.  V.  Holborn,  84  Ala.  133,  Laws,  ch.  3744)  ;  and  by  statute 
4  So.  146;  Highland  Ave.  etc.  R.  May  4,  1891,  any  person  or  property 
Co.  V.  Walters,  91  Ala.  435,  8  So.  is  injured  by  the  operation  of  rail- 
357 ;  and  approving  Thomas  v.  Quar-  road  trains,  cars,  locomotives,  or 
termain,  18  Q.  B.  Div.  685;  Mellor  machinery,  or  by  any  person  in  the 
V.  Merchants'  Mfg.  Co.,  150  Mass.  employ  of  the  company,  the  burden 
362,  23  N.  E.  100').  shall    be    on   the    company   to    show 

™  Ryalls  v.  Mechanics'  Mills,   150  ordinary    and    reasonable    care    and 

Mass.   190,   22  N.   E.   766;    Clark  v.  diligence    (Laws  18901-91,  ch.  4071 ). 

Merchants',     etc.     Trans.     Co.,     151  ™  Kansas  Stat.  1874,  ch.  93;  Com- 

Mass.  352,  24  N.  E.  49.  piled    Laws,    §    5204.      The    Kansas 

"'Georgia  Code,  §  3033.     In  Geor-  statute   is   constitutional    (Atchison, 

gia,  a  railroad  company  is  liable  for  etc.  R.  Co.  v.  Koehler,  37  Kans.  463, 

injuries     to     an     employee     wholly  15  Pac.  567).     For  cases  of  liability 

caused  by  the  negligence  of  a  fellow  under  the  Kansas   statute,   see   Chi- 

servant,    whether    or    not    such    in-  cago,  etc.  R.  Co.  v.  Pontius,  157  U. 

juries   are   connected  with   the   run-  S.  209',  15  S.  Ct.  585,  afl'g  S.  c,  52 

ning   of   trains    (Georgia   R.    Co.   v.  Kans.    264,    34   Pac.    739;    Atchison,, 

Brown,  86  Ga.  320,   12  S.  E.   812)  ;  etc.   R.    Co.   v.   Brassfield,   51    Kans. 

S.   P.,   Georgia   R.   Co.   v.   Miller,   90  167,  32  Pac.   814;   Missouri  Pac.  R. 

Ga.   571,   16   S.   E.   939.     Under  the  Co.    v.    McCally.    41    Kans.    639,    21 

same    statute,    a    railroad    employee  Pac.    574;    Chicago,    etc.    R.    Co.    v. 

may    recover    for    injuries    resulting  Stahley,  62  Fed.  363,  11  C.  C.  A.  88.. 
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followed  in  Iowa,  also  in  1874,  so  far  as  relates  to  wrongs 
"  connected  with  the  use  and  operation  of  any  rail- 
road, ' '  ^^*  leaving  negligence  in  the  construction  of  a  rail- 
road subject  to  common-law  rules."^  A  similar  statute 
was  enacted  in  Minnesota  in  1887.""  But  it  is  held  that, 
under  a  constitution  prohibiting  class  legislation,  such  a 
special  burden  could  not  be  imposed  upon  any  one  class 
of  masters  in  that  State,  if  applicable  to  all  the  corporate 
business;  and  therefore  the  effect  of  the  statute  is  re- 
stricted to  those  hazards  which  are  peculiar  to  the  opera- 
tion of  railroads.''"^  Therefore  it  does  not  apply  at  all  to 
street  railroads  in  a  city  or  town  operated  by  cable  ''"^  or 
horse  power.  In  Mississippi,  by  the  constitution  of 
1890,"^  and  in  Texas,  by  statutes  of  1891  and  1892,'""  rail- 


™Iowa  Stat.  1874,  ch.  65,  Code, 
§  1307.  For  examples  of  liability 
Tinder  the  Iowa  statute,  see  Chicago, 
etc.  R.  Co.  V.  McLaughlin,  119  U.  S. 
566,  7  S.  Ct.  1366;  Keatley  v.  Illi- 
nois Cent.  R.  Co.,  94  Iowa,  685,  63 
N.  W.  560;  Butler  v.  Chicago,  etc. 
R.  Co.,  87  Iowa,  206,  54  N.  W.  208; 
Larson  v.  Illinois  Cent.  R.  Co.,  91 
Iowa,  81,  58  N.  W.  1076;  Haden  v. 
Sioux  City,  etc.  R.  Co.,  92  Iowa,  226, 
60  N.  "W.  537;  Smith  v.  Humeston, 
etc.  R.  Co.,  78  Iowa,  583,  43  N.  W. 
545;  Neville  v.  Chicago,  etc.  R.  Co., 
79  Iowa,  232,  44  N.  W.  367;  Nelson 
V.  Chicago,  M.,  etc.  R.  Co.,  73  Iowa, 
576,  35  N.  W.  611;  Pierce  v.  Central 
Iowa  R.  Co.,  73  Iowa,  140,  34  N.  W. 
783. 

™  This  is  expressly  provided  by 
the  Minnesota  statute  (Laws  1887, 
ch.  13). 

'=»  Id. 

'"  Lavallee  v.  St.  Paul,  etc.  R.  Co., 
40  Minn.  249,  41  N.  W.  974;  John- 
son V.  St.  Paul,  etc.  R.  Co.,  43  Minn. 
222,  45  N.  W.  156.  For  cases  of  lia- 
bility, see  Nichols  v.  Chicago,  etc. 
R.  Co.,  60  Minn.  319,  62  N.  W.  386; 
Smith   V.   St.   Paul,  etc.   R.   Co.,   44 


Minn.  17,  46  N.  W.  149;  Schneider 
V.  Chicago,  etc.  R.  Co.,  42  Minn.  68, 
43  N.  W.  783 ;  Steffenson  v.  Chicago, 
etc.  R.  Co.,  45  Minn.  355,  47  N.  W. 
10.68. 

™Funk  V.  St.  Paul  R.  Co.,  61 
Minn.  435,  63  N.  W.  1099.  s.  p., 
Riley  v.  Galveston  R.  Co.  (Tex.  Civ. 
App.),  35  S.  W.  826. 

™  Const.  1890,  §  193,  provides  that 
employees  of  any  railroad  corpora- 
tion shall  have  the  same  rights  and 
remedies  as  are  allowed  to  persons 
not  employees,  for  injuries  caused 
by  the  negligence  of  a  superior  agent 
or  officer,  or  of  a  person  having  the 
right  to  control  or  direct  the  services 
of  the  party  injured,  or  of  a  fellow 
servant  engaged  in  another  depart 
ment  of  labor,  etc.  Held,  that 
negligence  will  not  be  inferred  from 
the  fact  of  injury  to  an  employee, 
but  it  must  be  shown,  since  the  rule 
applicable  in  case  of  injury  to  pas- 
sengers does  not  apply  to  an  em- 
ployee (Short  V.  New  Orleans,  etc. 
R.  Co.,  69  Miss.  848,  13  So.  826). 

™°  Texas  Stat.  March  10,  1891,  ch. 
24.  This  statute  held  not  to  apply 
to  the  employees  of  a  receiver  of  a 
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road  companies  are  made  liable  to  servants  for  any  negli- 
gence of  a  superior  agent  or  of  any  person  having  the 
right  to  control  or  direct  the  injured  servant/"  or  where 
servants  are  engaged  in  different  departments  of  labor/"^ 
In  Montana,  since  1887,  railroad  companies  have  been 
liable  to  servants  for  the  fault  of  any  superior,'"^  In 
Ohio,  by  Act  of  April  2,  1890,  ' '  every  person  in  the  em- 
ploy of  such  company  having  charge  or  control  of  em- 
ployees in  any  separate  branch  or  department,  shall  be 
held  to  be  the  superior  and  not  fellow  servant  of  em- 
ployees in  any  other  branch  or  department,  who  have  no 
power  to  direct  or  control  in  the  branch  or  department  in 
which  they  are  employed."  '"*  In  Wisconsin,  since  1893, 
railroad  companies  have  been  liable  to  servants  for  the 
negligence  of  engineers  and  officers  superior  to  them,  and 


railway  corporation  (Campbell  v. 
Cook,  86  Tex.  630',  26  S.  W.  486; 
Turner  v.  Cross,  83  Tex.  218,  18  S. 
W.  578;  San  Antonio,  etc.  R.  Co.  v. 
Reynolds  (Tex.  Civ.  App.),  30  S. 
W.  846).  It  was  therefore  amended 
in  1892  so  as  to  include  receivers. 
These  statutes  apply  to  street  rail- 
way corporations  (Austin  R.  Co.  v. 
Groethe  (Tex.  Civ.  App.),  31  S.  W. 
197). 

'*•  Engineer  and  brakeman,  held, 
fellow  servants  (Evans  v.  Louisville, 
etc.  R.  Co.,  70  Miss.  527,  12  So.  581. 
To  the  contrary:  San  Antonio,  etc. 
R.  Co.  V.  Bowles  (Tex.  Civ.  App.), 
30  S.  W.  89;  Galveston,  eitc.  R. 
Co.  V.  Waldo  (Tex.  Civ.  App.),  26 
S.  W.  1004. 

™  A  fireman  on  an  engine  and  a 
telegraph  operator  are  engaged  in 
different  departments  (Illinois  Cent. 
R.  Co.  v.  Hunter,  70  Miss.  471,  12 
So.  482).  Under  Gen.  Laws  1891, 
ch.  24,  condiictors  of  switch  engines 
in  the  same  yard,  engaged  in  moving 
cars,  etc.,  under  a  common  superior, 
but  whose   duties  are   separate  and 


distinct,  are  fellow  servants  (Texas, 
etc.  R.  Co.  V.  Tatman,  10  Tex.  Civ. 
App.  434,  31  S.  W.  333). 

™  Under  Comp.  St.  Mont.  1887, 
ch.  25,  §  697.  Under  this  statute,'  a 
railroad  company  is  liable  for  an  in- 
jury to  a  fireman  on  one  train, 
caused  by  the  negligence  of  a  con- 
ductor on  another  train  in  leaving  a 
switch  open  (Northern  Pac.  R.  Co. 
V.  Mase,  63  Fed.  114,  11  C.  C.  A.  63, 
approving  Ragsdale  v.  Northern 
Pac.  R.  Co.,  42  Fed.  383). 

'"  An  engineer  in  charge  of  a  loco- 
motive, who  has  authority  to  direct 
or  control  a  fireman  serving  on  the 
same  locomotive,  is  a  "  superior," 
within  the  meaning  of  Act,  April  2, 
1890,  and  therefore  not  fellow  ser- 
vant with  a  brakeman  on  another 
train  (Cincinnati,  etc.  R.  Co.  v. 
Margrat,  51  Ohio  St.  130',  37  N.  E. 
11).  A  chief  inspector  of  cars,  hav- 
ing other  inspectors  under  him,  is 
not  a  fellow  servant  of  a,  brakeman 
(Columbus,  etc.  R.  Co.  v.  Erick,  51 
Ohio  St.  146,  37  N.  E.  128). 
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also  for  that  of  telegraphers,  signalmen  and  switch- 
men."^ Notwithstanding  decisions  to  the  contrary  in 
Georgia  ^"^  and  Texas/"  it  is  the  settled  general  rule  that 
these  statutes  apply  to  receivers  or  trustees  operating 
railroads  '°^  belonging  to  corporations.  They  do  not  ap- 
ply to  individuals  or  private  firms  owning  railroads,  but 
not  acting  as  common  carriers.'"^ 

The  foregoing  section  is  retained  because  presenting 
an  instructive  resume  of  the  progressive  development  of 
the  law  by  legislation ;  there  are,  however,  but  few  States 
in  the  Union  where  the  law  has  not  been  changed  by  sub- 
sequent legislation.  For  the  present  state  of  the  statu- 
tory law  on  the  subject  treated  and  its  interpretation, 
reference  is  made  to  the  statutes  and  decisions  in  the 
Appendix. 

§  241d.  Exemption  from  liability  by  special  contract. 

—  In  Great  Britain,  and  in  some  American  courts,  it  is 
held  that  a  servant  can,  by  express  contract,  release  his 
master  from  all  liability  for  the  ordinary  negligence  of 
the  master,  and  for  any  negligence  of  the  master 's  agents, 
either  at  common  law  or  under  a  statute.""  But  there 
must  be  some  good  consideration  for  such  a  contract,  and 
if  made  while  the  servant  is  in  employment,  without  some 

""Stat.  1893,  ch.  220';   Sanb.  &  B.  Hornsby  v.  Eddy,  56  Fed.  461,  5  C. 

Ann.    St.    §    1816a.     See   Promer   v.  C.  A.  560,  12  U.  S.  App.  404;  Rouse 

Milwaukee,  etc.  R.  Co.,  90  Wi«.  215,  v.  Hornsby,  67  Fed.  219,  14  C.  C.  A. 

63  N.  W.  90;  Albrecht  v.  Milwaukee,  377. 

etc.  R.  Co.,  87  V^is.   lOS,  58  N.  W.  ™»Beeson  v.  Busenbark,  44  Kans. 

72.     Under  the   previous   statute  of  669,  25  Pac.  48. 

1889,  a  foreman  of  a  shop  was  not  ™  As  between  master  and  servant, 

a     "superintendent"     (Hartford    v.  the  latter  in  the  contract  of  hiring 

Northern  Pac.  R.  Co.,  91  Wis.  374,  may   assume   all   risks   appertaining 

64  N.  W.  1033).  to   the    service,    save    such    as    arise 
™'Tliurman  v.  Cherokee  R.  Co.,  56  from  criminal  negligence    (Western, 

Ga.   376;    Henderson  v.   Walker,   55  etc.  R.   Co.  v.  Bishop,   50   Ga.   465; 

Id.  481.  Western,   etc.   R.    Co.  v.   Strong,   52 

'"  See  note  760,  supra.  Id.  461 ;  Fulton  Bag  Mills  v.  Wilson, 

™' Sloan  V.  Central  Iowa  R.  Co.,  62  89  Ga.  318,  15  S.  E.  322).     A  mere 

Iowa,  728,   16  N.  W.   331;   Rouse  v.  notice     will     not    have    this    effect, 

Harry,  55  Kans.  589,  40  Pac.  1007;  especially  if  not  brought  clearly  to 
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new  consideration,  it  is  void."^  Some  courts  hold  such 
contracts  void  as  against  pubhc  pohcy."'^  Several  stat- 
utes expressly  prohibit  such  contracts."^ 


the  servant's  mind  (Georgia  Pac.  R. 
Co.  V.  Dooley,  86  6a.  294,  12  S.  E. 
923). 

™  Purdy  V.  Rome,  etc.  R.  Co.,  125 
ls\  Y.  200',  26  N.  E.  255. 

''-  An  employer  cannot  provide  that 
his  employees  shall  look  after  and 
1)6  responsible  for  their  own  safety 
(Louisville,  etc.  R.  Co.  v.  Orr,  91 
Ala.  548,  8  So.  360 ;  Hissong  v.  Rich- 
mond, etc.  R.  Co.,  91  Ala.  514,  8  So. 
776).  An  employee  in  a  factory  can- 
not waive  the  protection  afforded  by 
Laws  1892,  ch.  673,  requiring  machin- 
ery to  be  properly  guarded  (Simp- 
son V.  N.  Y.  Rubber  Co.,  80  Hun, 
415,  30  N.  Y.  Supp.  339).  A  parent 
cannot  exempt  the  employer  from 
responsibility  to  a  minor    (Interna- 


tional, etc.  R.  Co.  V.  Hinzie,  82  Tex. 
623,  18  S.  W.  681;  see  Shepard  v. 
N.  Y.  Central  R.  Co.,  18  N.  Y.  Supp. 
665).  The  provisions  of  Illinois 
laws,  1887,  p.  235,  in  relation  to  the 
care  that  the  mine  owner  must  exer- 
cise with  regard  to  the  protection  of 
his  employees  from  personal  injuries, 
cannot  be  dispensed  with  by  contract 
(Chicago,  etc.  Coal  Co.  v.  Peterson, 
39  111.  App.  114).  See  also  Louis- 
ville, etc.  R.  Co.  V.  Davis,  91  Ala. 
487. 

™So  in  Texas  (Gen.  Laws  1891, 
eh.  24,  §  3),  and  Wyoming  (Laws 
18901-91,  ch.  28),  and  in  Iowa,  as  to 
the  special  statutory  liability  of  rail- 
road companies   (Code,  §  1307). 


